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CITY  OF  ELBERTON  et  al  v.  PEARLE  COTTON  MILLa       "^  ^'^ 


1.  While,  upon  application  duly  made,  equity  will  enjoin  a  municipal  oorpora- 
tioa  from  taking  a  water  supply  from  a  stream  in  violation  of  the  rights 
of  a  riparian  owner  further  down  it,  and  to  his  damage,  yet  when  a  munici- 
pal corporation  held  an  election,  in  accordance  with  the  constitution,  to 
determine  the  question  of  the  issuing  of  honds  for  the  construction  of  a  sys- 
tem of  waterworks,  and,  after  a  favorable  vote,  issued  and  sold  the  bonds, 
purchased  land  bordering  on  the  stream  some  three  miles  from  Its  corporate 
limitB  for  the  purpose  of  obtaining  water  from  It,  built  a  pumping  station 
and  laid  pipes  in  the  city  and  connected  it  with  the  stream,  ai^  owner  of  land 
bordering  on  it  some  miles  further  down  its  course,  who  knew  all  the  facts 
and  the  intention  to  use  water  therefrom,  but  made  no  objection  thereto,  and 
waited  to  apply  for  an  injunction  until  the  works  were  completed  and  in 
operation,  is  not  entitled  to  an  interiocutory  injunction  to  stop  the  contin- 
uation of  the  operation  of  the  waterworks ;  especially  where  the  evidence 
of  whether  there  will  be  any  damages  is  conflicting. 

2.  The  question  here  determined  was  not  involved  or  decided  in  the  case  of 
CUy  qf  EJJberton  v.  Hobba,  121  €f€L  749,  760,  or  in  Chestatee  Pyrites  Co.  t. 
Cavenden  Creek  Co.,118  Ga.  256. 

8.  Where  the  complaining  riparian  owner  was  a  corporation  having  but  three 
stockholders,  who  were  also  its  officers,  knowledge  by  them  of  the  facts 
stated  in  the  first  headnote  above  affected  the  company. 

Sutnnitted  April  18,— Decided  May  13,  1906. 

Injunction.      Before  Judge  Holden.      Elbert  superior  court. 
March  3,  1905. 

The  Pearle  Cotton  Mills,  a  corporation,  as  the  owner  of  certain 
land  through  which  flows  a  creek,  and  of  a  mill  operated  thereby, 
filed  its  petition  against  the  City  of  Elberton  and  its  mayor,  seek- 
ing to  enjoin  the  taking  of  water  from  the  creek  to  supply  the 
dty,  which  it  was  alleged  was  about  to  be  done  at  a  point  on  the 
1  1 
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stream  above  the  land  of  the  plaintiff.  Resulting  damage  to  its 
property  was  alleged.  Defendants  admitted  the  intention  to  use 
water  from  the  stream,  but  denied  that  any  injury  would  result 
to  the  plaintiff  therefrom.  They  further  allied,  that  the  city 
had  advertised  and  held  an  election  for  the  purpose  of  determin- 
ing whether  bonds  should  be  issued  to  construct  the  waterworks ; 
that  the  election  having  resulted  in  favor  of  bonds,  they  were  is-  * 
sued  and  sold  to  the  amount  of  $40,000,  that  thereupon  the  city 
began  to  purchase  land  on  the  creek  at  a  point  where  it  has 
since  taken  water,  for  that  purpose,  and  proceeded  to  purchase 
pipe  and  machinery,  and  to  employ  hands  and  contractors  to 
build  and  complete  its  waterworks,  and  to  dig  ditches  in  the  city 
and  lay  pipes  connecting  it  with  the  creek ;  that  the  whole  work 
was  completed  at  an  expense  of  about  $50,000 ;  that  the  water- 
works were  in  actual  use,  and  the  water  was  beiug  pumped  from 
the  creek  into  the  city  before  the  petition  for  injunction  was 
presented ;  that  the  plaintiff  and  its  officers  and  stockholders  had 
full  knowledge  of  all  the  facts,  and  stood  by  without  objection  or 
doing  anything  to  put  tlie  city  on  notice  that  any  injury  would 
result,  or  damage  for  trespass  would  be  claimed.  The  answer 
alleged  (and  there  was  no  denial  thereof)  that  there  were  but 
three  stockholders  of  the  plaintiff,  who  were  alsp  respectively 
president,  vice-president,  and  secretary  and  treasurer.  There  was 
no  direct  denial  that  they  had  knowledge  of  the  facts  pleaded  by 
the  defendant  Two  of  them  testified,  that  "said  city  never 
notified  petitioner  that  it  intended  to  use  said  creek  for  said  wa- 
terworks, and  certainly  petitioner  bad  no  notice  that  if  it  intended 
so  to  do  it  would  not,  before  undertaking  to  withdraw  said  water, 
either  acquire  a  right  by  proper  agreement  or  through  the  exer- 
cise of  the  power  of  eminent  domain."  One  of  them  testified  that 
he  did  not  know  that  the  defendants  or  their  agents  had  pumped  or 
were  pumping  water  from  said  creek  before  this  suit  was  filed, 
and  never  learned  of  it  untQ  afterward.  Another  testified,  that 
the  City  of  Elberton  had  not  condemned  or  sought  to  condemn 
any  right,  title,  or  easement  to  withdraw  water  from  the  creek, 
and  that  neither  the  mill  nor  any  one  for  it  had  granted  any  such 
right  to  the  city.  An  injunction  was  granted,  and  the  defendant 
excepted. 

J,  N.  Worley^  for  plaintiff  in  error.     T.  J,  Brown,  contra. 
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Lumpkin,  J.  (After  stating  the  facts.)  1,  2.  While  it  is  true 
that  upon  proper  application,  made  in  due  time,  equity  will  enjoin 
a  municipal  corporation  from  taking  a  water  supply  from  a 
stream,  in  violation  of  the  rights  of  a  riparian  owner  further  down 
such  stream,  and  to  his  damage  {City  of  Elherton  v.  Hobbs,  121 
Oa.  749,  750);  nevertheless  the  complaining  owner  must  act 
with  reasonable  promptness.  If  he  waits  until  the  municipal  cor- 
poration has  sold  bonds,  bought  land  bordering  upon  the  stream 
at  a  point  above  his  property  for  the  purpose  of  constructing 
waterworks  and  using  water  from  the  stream,  and  until  at  large 
expense  a  system  of  water-pipes  has  been  laid  from  the  stream  to 
the  city  and  through  the  streets,  and,  though  having  full  knowl- 
edge of  all  the  facts,  makes  no  objection,  gives  no  notice  of  any 
claim  of  injury,  and  begins  no  proceeding  till  after  the  pipes  have 
been  connected  with  the  stream,  and  the  waterworks  have  ac- 
tually begun  operation,  he  is  not  entitled  to  an  interlocutory  in- 
junction which  will  stop  the  use  of  the  water  by  the  city.  This 
is  especially  true  where  the  evidence  as  to  whether  any  damage 
would  result  to  the  property  or  not  is  conflicting.  The  point 
here  determined  was  not  raised  or  decided  in  the  case  of  the  City 
of  Elberton  v.  Hobbs,  supra  (which  was  begun  some  months  ear- 
lier), or  in  Chestatee  Pyrites  Co.  v.  Cavenders  Creek  Co,,  118  Ga, 
255.  See  GrifHa  v.  Augusta  &  Knoxville  Railroad,  70  Ga,  164; 
Wood  V.  Macon  &  Brunswick  Railroad,  68  Ga.  539 ;  Darnell  v. 
Southern  Marble  Co.,  94  Ga.  231  (4) ;  2  Pom.  Eq.  Jur.  (2d  ed.) 
§817;  3  Id.  §1359;  1  Beach,. In j.  §44;  1  High,  Inj.  (3d  ed.) 
§7. 

3.  There  being  but  three  stockholders  of  the  plaintiflF,  who 
we^  also  its  officers,  knowledge  by  them  of  the  facts  affected  the 
company  with  knowledge.  Ga.  R.  Co.  v.  Hamilton,  59  Ga.  174 
(3) ;  Mitchell  v.  Southwestern  Railroad,  75  Ga.  398 ;  s.  c.  69  Ga, 
114,  124;  Guarantee  Co.  v.  East  Rome  Town  Co.,  96  Ga.  511. 

Judgment  reversed.  All  the  Justices  concur*,  except  Candler,  J., 
absent. 
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SANDERS  V.  THOMPSON,  administrator. 

One  whose  interest  in  property  depends  upon  the  terms  of  a  will  does  not,  by  a 
deed  from  the  executor,  purporting  to  be  executed  pursuant  to  the  require- 
ments of  the  will,  acquire  any  greater  interest  than  would  pass  under  the 
will.  Nor  can  such  a  deed  be  used  as  color  to  lay  the  foundation  of  a  pre- 
scriptive title  against  the  claims  of  those  whom  the  grantee  was  bound  to 
recognize  as  the  owners  under  the  terms  of  the  will. 

Argued  April  14,  ~  Decided  May  12,  1905. 

Equitable  petition.  .  Before  Judge  Russell.  Banks  superior 
court.     October  31,  1904. 

W.  W.  Stark  and  Oscar  Brown,  for  plaintiff  in  error. 
Fletcher  M.  Johnson,  contra. 

CoBBy  J.  This  is  the  third  appearance  here  of  this  contro- 
versy. In  Thompson  v.  Sanders,  113  Oa.  1024,  it  was, held  that 
Sanders  was  a  cotenant  with  Thompson,  and  that  a  suit  brought 
by  Sanders  to  recover  exclusive  possession  of  the  entire  property 
was  properly  dismissed  on  demurrer.*  In  Thompson  v.  Sanders, 
118  Oa,  928,  it  was  held  that  the  trust  under  the  will  of  Nathan 
Sanders,  created  -for  the  benefit  of  the  wife  of  the  plaintiff  in  er- 
ror and  her  children,  was  executed  as  to  the  wife  when  the  will 
took  effect,  and  became  executed  as  to  the  children  when  they 
respectively  became  of  age ;  and  that  the  intestate  of  the  defend- 
ant in  error,  having  acquired  the  interests  of  the  children  by  con- 
veyances executed  by  them  after  t^eir  majority,  was  the  owner 
of  a  fifteen-sixteenths  interest  in  the  property,  and  the  plaintiff  in 
error  the  owner  of  a  sixteenth  interest  acquired  by  inheritance 
from  his  wife,  and  that  he  had  no  further  interest  in  the  property. 
This  ruling  is  conclusive  upon  the  rights  of  the  plaintiff  in  error 
on  the  facts  as  then  before  the  court  The  only  new  fact  which 
has  been  introduced  is  that  the  executor  of  Nathan  Sanders  made 
a  deed  to  the  plaintiff  in  error,  and  that  he  has  been' in  possession 
for  more  than  seven  years  since  this  deed  was  executed.  He  at- 
tempts now  to  set  up  a  prescriptive  title  as  against  the  defend- 
ant in  error.  The  will  did  not  in  express  terms  require  the  ex- 
ecutor to  make  such  a  deed ;  nor  was  there  any  law  requiring  him 
to  do  so.  The  will  itself  was  a  muniment  of  title ;  and  the  deed 
made  was  simply  a  recognition  by  the  executor  of  whatever  in- 
terest the  grantee  took  under  the  wiU.      It  did  not  purport  to  en- 
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large  or  diminish  the  lights  of  the  grantee.  If  available  as  color 
of  title  at  all,  it  was  simply  color  as  to  the  rights  under  the  will, 
whatever  they  might  be.  Tt  could  not  be  used  as  the  foundation 
for  prescription  to  defeat  those  who  claimed  under  the  will.  There 
was  no  error  in  directing  a  verdict  and  terminating  this  litigation. 
Jvdgmeni  affirmed.  All  the  Justices  concur^  except  Candler,  J., 
absent. 


Western  and  Atlantic  Railroad  Company,  v.  Robinson. 

Lumpkin,  J.  This  being  the  third  verdict  rendered  in  favor  of  the  plaintiff, 
and  some  evidence  having  been  introdaced  on  the  last  trial  which  was  not 
before  the  court  on  the  two  former  trials  ( Western  &  Atlantic  R.  Co.  v. 
BobinsoTin,  114  Oa.  159 ;  119  Ga.  3.S1),  and  the  evidence  upon  the  last  trial 
being  sufficient  to  sustain  the  verdict,  the  question  of  credibility  in  matters 
of  conflict  being  for  the  jury,  and  the  presiding  judge  having  approved  the 
verdict,  this  court  will  not  interfei-e. 
JudgmeiU  earned.    AU  the  Justices  concur^  except  Candler^  J*.,  absenL 

Argued  April  15,  —  Decided  May  12,  1906. 

Action   for   damages.     Before   Judge  Fite.     Catoosa   superior 

<50urt.     October  17,  1904. 

/■ 

Payne  &  Tye  and  B.  J.  &  J.  McCamy,  for  plain tiflf  in  error* 
Payne  &  Payne,  contra. 


TUENEK,   adminisftjktor,  v.  TURNER. 

1.  As  a  general  rule,  the  declarations  of  an  agent  are  not  admissible  against 
his  principal,  unless  they  are  ihade  as  a  part  of  the  transaction  being  carried 
on  in  behalf  of  the  principal  and  constitute  a  part  of  the  res  gestae. 

^  Declarations  of  an  agent,  in  the  nature  of  entries  made  in  the  regular  course 
of  the  business  of  the  principal,  are,  after  the  death  of  the  agent,  admis- 
sible against  the  principal  in  some  cases  not  strictly  within  the  rule  above 
referred  to. 

Z.  Declarations  of  a  person  since  deceased,  against  his  interest,  and  not  made 
with  a  view  to  pending  litigation,  are  admissible  in  evidence  in  any  case. 

4.  The  provisions  of  the  Civil  Code,  §3034,  that  the  declarations  of  an  agent 
''as  to  the  business  transacted  by  him  are  not  admissible  against  his  princi- 
pal, unless  they  were  a  part  of  the  negotiation,  and  constituting  the  res  ges- 
tae, or  else  the  agent  be  dead,^*  are  merely  declaratory  of  the  law  existing  at 
the  time  the  code  was  adopted.  The  words  "or  else  the  agent  be  dead" 
refer  to  entries  made  by  an  agent  since  deceased,  in  the  regular  course  of  the 
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badness  of  his  priucipalf  or  declarations  made  by  a  person  since  deceased, 
against  his  interest,  or  other  instances  where,  under  the  established  rules  of 
evidence,  the  declarations  of  a  deceased  person  might  be  admitted  in  evi- 
dence. 

5.  Declarations  or  entries  made  by  one  since  deceased,  against  his  interest,  when 
admitted,  are  evidence  as  to  any  fact  stated  therein  which  was  within  his 
knowledge  or  which  it  was  his  duty  to  know.  ' 

6.  The  mere  fact  that  an  agent  employed  to  negotiate  a  loan  is  an  attorney  at 
law,  and  in  securing  the  loan  performs  duties  ordinarily  performed  by  an 
attorney,  will  not  make  the  relation  existing  between  the  borrower  and  such 
agent  that  of  attorney  and  client,  so  as  to  render  the  agent  an  incompetent 
witness  against  the  borrower  as  to  matters  which  came  to  his  knowledge 
pending  the  negotiation  of  the  loan. 

7.  An  allegation  of  agency  may  be  established  by  evidence  showing  the  exist- 
ence of  the  relation  of  principal  and  agent  in  any  of  the  methods  recog- 
nized by  law  as  establishing  this  relation. 

8.  There  was  evidence  authorizing  the  verdict,  and  no  sufficient  reason  has 
been  shown  for  reversing  the  judgment  refusing  a  new  trial. 

Argued  April  21,  ~  Decided  May  12,  1905. 

Complaint  Before  Judge  Henry.  Floyd  superior  court. 
September  9,  1904. 

The  action  was  by  Sallie  F.  Turner  against  J.  D.  Turner  and 
Susie  B.  Turner.  The  petition  alleged,  iu  substance:  J.  W. 
Turner  died  intestate,  leaving  as  his  heirs  at  law  his  widow  and 
four  children,  one  of  whom  was  J.  D.  Turaer.  The  widow  and 
the  children  procured  a  loan  of  Sl,200  from  the  plaintiflF,  to  be 
used  with  other  money  in  discharging  a  mortgage  of  the  intestate 
on  certain  realty  ;  the  mortgage  was  transferred  to  the  widow,  and 
she  assigned  it  to  the  plaintiff  as  security  for  the  payment  of  this 
loan.  It  was  agreed  among  the  heirs  that  the  amount  so  ad- 
vanced should  be  divided  into  four  parts  and  borne  by  all  of  them. 
J.  D.  Turner's  part  was  S316.  The  land  was  divided  among  the 
heirs,  and  J.  D.  Turner  conveyed  his  part  to  his  wife,  Susie  B. 
Turner.  Subsequently  he  represented  to  the  plaintiff,  for  whom 
he  was  acting  as  agent,  that  his  wife  desired  to  obtain  a  loan,  that 
in  order  to  do  so  it  was  necessary  to  obtain  a  cancellation  of  the 
mortgage  as  to  that  part  of  the  property,  and  that  in  consideration 
of  the  cancellation  she  would  pay  the  plaintiflF,  from  the  money 
to  be  borrowed,  the  proportionate  amount  due  the  plaintiflf  by 
him.  Acting  upon  this  representation,  the  plaintiflf  signed  a  re- 
lease of  the  mortgage  as  to  that  part  of  the  property,  and  Susie 
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B.  Turner  obtained  a  loan  of  $1,250,  but  failed  and  refused  to 
pay  the  amount  due  the  plaintiff.  Susie  B.  Turner  received  this 
money  with  full  knowledge  of  the  representaticfh  and  promise 
made  by  her  husband.  By  reason  of  all  these  facts  J.  D.  Turner 
and  Susie  R  Turner  became  indebted  to  the  plaintiff  in  the  sum 
of  $316  as  principal,  with  interest  from  February  15,  1894 ;  for 
which  judgment  was  prayed.  Susie  B.  Turner  answeced,  denying 
liability.  J.  D.  Turner  did  not  answer.  Both  defendants  died. 
Susie  B.  Turner's  administrator  was  made  a  party,  and  the  suit 
proceeded  against  him  alone.  The  trial  resulted  in  a  verdict  for 
the  plaintiff.  The  defendant  excepted  to  the  overruling  of  his 
motion  for  a  new  triaL 

M.  B.  EuhankSy  for  plaintiff  in  error.     Dean  &  Dean,  contra. 

Cobb,  J.  1-4.  It  is  an  ancient  and  well-established  rule  of  law, 
that  the  declarations  of  an  agent  are  not  admissible  against  his 
principal,  unless  they  were  made  at  a  time  when  the  agent  was 
engaged  in  some  transaction  within  the  scope  of  his  agency  and 
was  acting  in  behalf  of  his  principal.  To  state  it  otherwise,  the 
declaration  must  be  one  accompanying  an  act  within  the  scope  of 
the  agency  and  so  nearly  connected  therewith  as  to  become  a 
part  of  the  res  gestae.  Story  on  Ag.  (9th  ed.),  §  134  et  seq.;  1  Gr. 
Ev.  (16th  ed.)  §  184  c;  2  Evans'  Pothier  on  Obligations  (3d  Am. 
ed.),  245;  Chamberlayne's  Best  on  Ev.  (Int.  ed.)  487;  1  Enc.  Ev. 
538  et  seq.  Such  was  the  recognized  rule  in  this  State  at  the 
time  the  Code  of  1863  was  adopted.  Oriffin  v.  Railroad  Co.^ 
26  Oa.  Ill;  Sweetwater  Mfg.  Go.  v.  Glover,  29  Oa.  399;  Atlanta 
Railroad  Co.  v.  Hodnett,  Id.  461.  There  is  also  an  equally  well- 
established  rule,  that  entries  made  by  one  whose  duty  it  is  to 
make  them,  in  the  regular  course  of  business,  are  admissible  after 
his  death  ;  and  this  rule  applies  in  the  case  of  an  agent  who  makes 
such  entries  in  the  course  of  the  business  of  his  principal.  1  Gr. 
Ev.  (16th  ed.)  §120  a;  Starkie  on  Ev.  (10th  Am.  ed.)  492  et 
seq.;  4  Enc.  Ev.  103-104  Such  entries  may  in  many  cases  be  a 
part  of  the  res  gestae ;  but  there  are  also  instances  where  such 
would  not  be  the  case,  but  after  the  death  of  the  agent  who  made 
such  entries  they  are  nevertheless  admissible.  There  is  still  an- 
other ancient  and  well-established  rule,  that  declarations  against 
interest  by  one  since  deceased  are  admissible  in  evidence  in  a  con- 
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troversy  between  third  persons.  1  Gr.  Ev.  (16th  ed.)  §  147  et 
seq.;  9  Am.  &  Eng.  Enc.  L  (2d  ed.)  8 ;  4  Enc.  Ev.  87;  Starkie 
on  Ev.  (10th  Am.  ed.)  474;  Chamberlayne's  Best  on  Ev.  (Int 
ed.)  453.  This  rule  is  set  forth  in  the  code  in  the  following 
language :  "  The  declarations  and  entries  of  a  person,  since  de- 
ceased, against  his  interest,  and  not  made  with  a  view  to  pending 
litigation,  are  admissible  in  evidence  in  any  case."  Civil  Code, 
§  5181.  In  that  section  of  the  code  which  provides  for  the  ad- 
mission in  evidence  of  books  of  account,  the  rule  that  the  entries 
of  an  agent,  made  in  the  course  of  the  business,  are  admissible  in 
evidence  after  his  death,  is  recognized,  it  being  there  provided 
that  the  person  offering  the  books  of  account  must  show  either 
that  he  kept  no  clerk,  or  else  that  the  clerk  is  dead  or  inaccessi- 
ble, or  incompetent  as  a  witness.  Civil  Code,  §  5182.  The  code 
also  declares  that  the  ** admissions  of  an  agent  or  attorney  in* 
fact,  during  the  existence  and  in  pursuance  of  his  power,  are  evi- 
dence against  the  principal."  Civil  Code,  §  5192.  In  another 
section  it  is  declared :  **  The  agent  is  a  competent  witness  for  or 
against  bis  principal.  His  interest  goes  to  his  credit.  The  dec- 
larations of  the  agent  as  to  the  business  transacted  by  him  are 
not  admissible  against  his  principal,  unless  they  were  a  part  of 
the  negotiation,  and  constituting  the  res  gestae,  or  else  the  agent 
be  jdead."  Civil  Code.  §  3034.  If  this  section  be  isolated  and  no 
regard  paid  to  other  provisions  of  the  code  on  the  subject  of  the 
admission  of  evidaice,  and  no  attention  paid  to  the  ancient  and 
well-established  rules  of  law  above  referred  to,  which  were  of 
force  in  this  State  at  tlie  time  of  the  adoption  of  the  first  code, 
the  concluding  words  of  the  section  might  he  held  to  mean  that 
the  mere  fact  that  the  agent  was  dead  would  be  sufficient  to  ad- 
mit in  evidence  against  the  principal  any  declaration  made  by 
the  agent,  without  refereuce  to  the  time  or  place  at  which  or  the 
circumstances  under  which  the  declaration  was  made.  Such  a 
rule  would  have  for  its  foundation  neither  principle  nor  prece- 
dent. When  we  look  at  other  provisions  of  the  code  in  reference 
to  the  admissibility  of  evidence,  and  at  what  were  the  well-estab- 
lished rules  of  evidence  at  the  time  the  code  was  adopted,  we  are 
forced  to  the  conclusion  that  no  such  radical  change  in  the  law 
was  intended  as  such  a  construction  would  place  upon  this  section 
of  the  code.     It  is  in  this  State  a  well-established  rule  of  code 
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constnictioii,  that  a  given  section  will  be  presumed  to  be  simply 
a  declaration  of  existing  law,  unless  the  language  of  the  section  is 
such  as  to  clearly  indicate  an  intention  to  establish  a  new  rula 
MUokM  V.  By.  Co.,  Ill  Oa.  760,  768;  Fonyth  Mfg.  Co.  v. 
GasUen,  112  Ca.  199,  205.  Of  course  the  words  of  a  section 
must  not  be  held  to  be  meaningless  The  courts  have  no  right 
by  construction  to  eliminate  words  which  have  meaning,  simply 
because  the  meaning  does  not  agree  with  the  opinion  of  the  court 
as  to  what  should  be  the  law.  Can  the  words,  ''or  else  the  agent 
be  dead,"  be  given  a  meaning  and  at  the  same  time  make  the 
section  of  the  code  merely  declaratory  of  existing  law  ?  In  our 
opinion  this  can  be  done.  The  first  portion  of  the  last  sentence 
of  the  section  was  intended  to  declare  the  well-settled  rule,  above 
referred  to,  that  the  declarations  of  an  agent,  to  be  admissible, 
must  be  a  part  of  the  res  gestae.  The  concluding  words  of  the 
sentence,  "or  else  the  agent  be  dead,''  are  to  be  interpreted  in  the 
Ught  of  those  provisions  of  the  law  where  the  declarations  of 
deceased  persons  are  admitted  in  evidence,  that  is,  if  under  estab- 
lished rules  the  declaration  of  a  deceased  person  would  be  admis- 
sible in  evidence;,  then  under  the  code  such  declaration  would  be 
none  the  less  admissible  because  the  deceased  was  occupying  the 
relation  of  an  agent  at  the  time  the  declaration  was  made.  If  the 
declaration  was  one  made  by  an  entry  in  the  regular  course  of 
business  but  still  not  a  part  of  the  principal  transaction,  and  there- 
fore not  admissible  as  a  part  of  the  res  gestae,  such  declaration 
would  be  admissible,  if  at  .the  time  it  was  ofifered  it  was  shown 
that  the  agent  was  dead.  So  if  the  agent  in  the  regular  course  of 
business,  but  not  as  a  part  of  the  principal  transaction  so  as  to  be 
a  part  of  the  res  gestae,  made  a  declaration  which  was  against  his 
interest,  then  the  fact  that  he  was  an  agent  would  not  make 
an  exception  to  the  general  rule  which  admits  the  declarations 
against  interest  of  a  person  since  deceased.  Giving  to  the  words 
under  interpretation  this  meaning,  the  provisions  of  the  code  on 
the  subject  of  the  admission  of  the  declarations  of  an  agent  har- 
monize with  the  general  rules  of  law  which  are  stated  in  the  code, 
and  also  with  the  well-established  principles  of  evidence  which 
were  of  force  at  the  time  the  code  was  adopted.  So  far  as  the 
ruling  in  Sines  v.  Poole,  56  Ga.  638,  a  decision  by  two  Judges, 
is  in  conflict  with,  these  views,  we  must  decline  to  follow  it. 
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5.  J.  E.  Dean,  Esq.,  a  witness  for  the  plaintiff,  was  permitted  to 
testify  as  follows:  "In  August,  1899, 1  was  riding  with  Mr.  J. 
Dallas  Turner.  He  and  I  were  on  a  trip  together ;  and  in  the 
course  of  the  conversation  he  says  to  me,  *Ed.  I  am  trying  to  bor- 
row some  money  for  Susie  on  the  property  I  got  from  my  father's 
estate,  which  I  have  deeded  to  her.  I  am  trying  to  borrow  twelve 
hundred  or  twelve  hundred  and  fifty  dollars,  and  in  order  tq  do  so 
it  is  necessary  to  get  the  mortgage  which  Sallie  holds  (referring  to 
plaintiff)  canceled ;  and  out  of  the  money  we  borrow  we  will  pay 
her  back  the  part  of  that  $1,200  that  I  owe  her.'"  This  evidence 
was  objected  to  on  the  ground  that  there  was  no  evidence  show- 
ing that  J.  Dallas  Turner  was  the  agent  of  his  wife,  the  defend- 
ant; that  it  did  not  appear  that  the  conversation  was  communi- 
cated to  the  plaintiff  or  was  in  the  hearing  of  either  party  to  the 
case;  and  that  it  was  immaterial  and  irrelevant.  It  appears  from 
the  evidence  that  J.  Dallas  Turner  was  dead  at  the  time  of  the 
trial  While  there  is  in  the  record  evidence  sufficient  to  authorize 
a  finding  that  Turner  was  the  agent  of  his  wife,  still,  for  the  rea- 
sons set  forth  in  the  preceding  division  of  this  opinion,  this  evi- 
dence would  not  have  been  admissible  as  the  declarations  of  an 
agent.  But  we  think  the  testimony  was  admissible  as  the  declara- 
tions of  a  third  party,  since  deceased,  against  his  interest,  made  at 
a  time  when  the  litigation  could  not  have  been  in  contemplation. 
The  declarant  in  terms  admits  his  liability  to  the  plaintiff  for  a 
part  of  $1,200.  This  is  clearly  a  declaration  against  interest,  and 
sufficient  to  render  not  only  this  portion  of  the  declaration  admis- 
sible, but  also  all  that  was  said  at  the  time  relating  to  any  fact 
which  was  within  the  knowledge  of  the  declarant  or  which  it  was 
his  duty  to  know.  Declarations  admitted  under  this  rule  of  evi- 
dence are,  at  the  trial,  to  be  dealt  with  as  if  the  witness  were  on 
the  stand  testifying  to  the  facts  stated  in  the  declaration.  If  the 
declarant  were  in  life  and  called  as  a  witness,  he  certainly  would 
be  allowed  to  testify  that  he  and  his  wife  were  making  arrange- 
ments to  borrow  money  to  discharge  a  lien  upon  the  land  which 
he  had  conveyed  to  his  wife,  and  that  out  of  the  money  to  be  bor- 
rowed both  the  husband  and  wife  intended  to  discharge  the  lien 
upon  the  land.  Whether  this  testimony  would  be  sufficient  to 
show  an  assumption  on  the  part  of  the  wife  of  the  amount  of  the 
lien  upon  her  land  would  be  a  question  for  the  jury  under  all  the 
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facts  aDd  circumstances  of  the  case ;  but  the  evidence  was  clearly 
admissible  under  the  rule,  to  be  given  such  weight  as  the  jury  saw 
proper  to  give  it.  See  Massee-Felton  Lumber  Co,  v.  Sirmans,  122 
ffa.  297. 

6.  W.  J.  Neel,  Esq.,  was  called  as  a  witness  for  the  plaintiff 
and  was  permitted  to  testify  to  a  conversation  between  J.  Dallas 
Turner  and  his  wife  in  reference  to  the  payment  of  the  claim  of 
the  plaintiff  out  of  money  the  proceeds  of  a  loan  which  the  wit- 
ness had  negotiated  for  Mrs.  Turner.  He  was  also  permitted  to 
testify  to  other  matters  in  connection  with  the  negotiation  of  this 
loan.  This  evidence  was  objected  to  on  the  ground  that  the  re- 
lation of  attorney  and  client  existed  between  the  witness  and  the 
defendant,  and  that  therefore  the  witness  was  not  competent  to 
testify  in  reference  to  any  matter  knowledge  of  which  he  derived 
on  account  of  the  professional  relation  claimed  to  exist  between 
the  parties.  It  appeared  that  Mr.  Neel  carried  on,  in  connection 
witb  the  practice  of  his  profession  as  an  attorney,  the  business  of 
a  negotiator  of  loans ;  that  he  was  authorized  by  the  company 
which  he  represented  to  receive  applications  for  loans ;  that  these 
applications  were  transmitted  to  the  company,  and  if  the  security 
offered  was  satisfactory  the  loan  would  be  accepted,  and  the  money 
would  be  sent  to  Mr.  Neel,  who,  after  deducting  such  sums  as  had 
been  agreed  upon  between  him  and  the  applicant  for  expenses 
and  commissions,  would  pay  over  the  net  proceeds  to  the  appli- 
cant. It  is  clear  from  the  testimony  that  Mr.  Neel  bore  that 
relation  to  the  applicant  and  the  loan  company  which  has  become 
so  familiar  to  every  one  in  this  State.  He  was  the  agent  of  the 
applicant,  and  not  the  agent  of  the  lender.  But  he  was  expected 
by  the  lender,  on  the  acceptance  of  the  application,  to  see  that 
the  applicant  had  an  unincumbered  title  to  the  property,  and  if 
there  were  incumbrances  it  was  his  duty  to  see  that  these  incum- 
brances were  removed  before  any  portion  of  the  money  was  paid 
over  to  the  appUcant  He  owed  a  duty  to  the  applicant,  as  agent, 
to  do  every  act  that  was  legitimate  and  proper  to  secure  the  ac- 
ceptance of  the  loan.  In  the  performance  of  these  duties  it 
would  become  necessary  for  him  to  exercise  his  knowledge  and 
information  as  an  attorney  at  law,  but  he  was  really  not  em- 
ployed as  an  attorney,  but  simply  as  an  agent  who,  on  account  of 
the  fact  that  be  was  also  an  attorney,  might  discharge  the  duty 
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that  was  owing  to  the  applicaat  without  calling  for  the  services 
of  another  person.  Really  the  duties  which  he  was  to  perform  as 
an  attorney  were  more  for  the  protection  of  the  lender;  and  if  the 
relation  of  attorney  and  client  existed  at  any  stage  of  the  transac- 
tion, it  would  be  one  rather  existing  between  the  attorney  and 
the  lender  than  between  the  attorney  and  the  applicant  The 
purpose  of  the  applicant  was  to  secure  a  loan.  The  person  whom 
she  was  seeking  was  a  loan  agent,  and  not  an  attorney,  and  Mr. 
Neel's  employment  was  in  the  capacity  of  a  loan  agent  rather 
than  in  that  of  attorney  at  law.  The  fact  that,  in  discharging  the 
duty  that  he  owed  to  the  applicant  as  a  loan  agent,  the  perform- 
ance of  a  duty  which  could  be  fulfilled  only  by  an  attorney  might 
to  some  extent  be  involved  would  not  make  the  relation  one  of  • 
attorney  and  client  rather  than  that  of  principal  and  agent  The 
main  employment  was  to  secure  a  loan,  and  it  was  not  at  all  nec- 
essary that  the  agent  for  this  purpose  should  be  an  attorney  at 
law.  It  was  merely  an  incident  to  the  performance  of  the  duties 
of  the  loan  agent  that  the  knowledge  of  the  law  had  to  be  in- 
voked ;  and  while  the  agent  might  do  that  which  only  an  attorney 
at  law  could  do,  incidental  to  the  completion  of  the  purpose  for 
which  he  was  employed  as  agent,  this  incident  to  the  agency 
would  not  destroy  the  relation  of  simple  principal  and  agent  and 
make  the  relation  one  of  attorney  and  client  This  was  the  view 
taken  by  this  court  in  Skellie  v.  James,  81  Oa,  419,  in  which  the 
testimony  of  Judge  Miller,  who  occupied  a  relation  to  the  trans- 
action then  under  investigation  similar  to  that  which  Mr.  Neel 
occupied  in  the  present  case,  was  held  to  be  admissible.  In  Free- 
man  v.  Brewster,  93  Ga,  652-653,  where  it  was  held  that  the 
testimony  of  an  attorney  at  law  was  not  admissible,  the  case  of 
Skellie  v.  James  was  distinguished,  upon  the  ground  that  it  there 
appeared  that  the  knowledge  of  the  attorney  as  to  the  loan  about 
which  he  was  introduced  as  a  witness  was  acquired,  not  as  attor- 
ney for  the  borrower,  but  as  attorney  for  the  lender,  who  was  not 
a  party  to  the  case.  See  also,  in  this  connection,  Jackson  v. 
Bennett,  98  Ga.  106  (2) ;  Stone  v.  Minter,  111  Ga.  45  (1). 

7.  The  charge  of  the  judge  contained  the  rules  as  to  a  principal 
being  bound  by  the  ratification  of  unauthorized  acts  of  his  agent, 
and  as  to  the  liability  of  an  undisclosed  principal.  Error  was 
assigned  upon  these  portions  of  the  charge,  upon  the  ground  that 
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there  were  no  averments  in  the  petition  authorizing  such  instruc- 
tions. The  petition  charged  in  terms  that  J.  D.  Turner  was  the 
agent  of  Susie  B.  Turner  in  reference  to  the  matters  as  to  which 
the  plaintiff  sought  to  hold  her  liable ;  and  this  allegation  could 
be  proved  by  showing  any  state  of  facts  which  the  law  would 
recognize  as  establishing  agency;  and  as  there  was  evidence  tend- 
ing to  establish  each  of  the  propositions  referred  to  in  the  instruc- 
tions, there  was  no  error  in  the  portions  of  the  charge  com- 
plained of. 

8.  The  foregoing  discussion  embraces  such  of  the  assignments 
of  error  as  require  any  elaborate  notice.  The  plaintiffs  case  was 
predicated  upon  the  theory  that  J.  D.  Turner  was  the  agent  of 
Susie  R  Turner.  While  there  was  an  allq^ation  that  J.  D.  Turner 
was  insolvent,  this  was  an  unnecessary  and  immaterial  allegation, 
and  the  failure  to  sustain  it  by  proof  would  not  cause  the  plain- 
tiffs case  to  fail,  if  the  other  averments  which  were  material  were 
established  to  the  satisfaction  of  the  jury.  The  charge,  when 
construed  as  a  whole,  fairly  submitted  to  the  jury  the  controlling 
issues  in  the  case,  and  those  portions  which  were  excepted  to  were 
not  erroneous  for  any  of  the  reasons  assigned.  The  requests  to 
charge,  so  far  as  legal  and  pertinent,  were  covered  by  the  general 
charge.  If  there  was  any  error  at  all  in  the  charge,  or  in  the 
rulings  on  evidence,  such  error  was  not  of  sufi&cient  importance  to 
require  the  granting  of  a  new  trial  There  was  evidence  upon 
which  a  finding  that  J.  D.  Turner  was  the  agent  of  Susie  R 
Turner  in  the  transaction  involved  could  properly  be  based;  and 
this  appearing  to  have  been  the  second  verdict  in  the  case,  and 
one  which  seems  to  us  to  be  so  consistent  with  the  real  truth  and 
justice  of  the  case,  we  do  not  think  there  was  any  suflScient 
reason,  either  for  the  trial  judge  to  grant  a  new  trial,  or  for  us  to 
control  whatever  discretion  he  may  have  had  at  this  stage  of  the 
case  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  All  the  Jvstices  concur,  except  Candler,  J^ 
absent. 
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Montgomery  v.  King,  for  use,  etc. 

Evans,  J.  1.  Where  a  petition  does  not  set  forth  the  cause  of  action  in  orderly 
and  distinct  paragraphs  numbered  consecutively,  this  defect  in  form  may  be 
cured  by  amendment,  as  was  ddlie  in  the  present  case. 

2.  In  a  proceeding  to  foreclose  a  mortgage,  the  law  does  not  contemplate  that 
process  shall  be  issued  by  the  clerk  of  the  court  as  in  ordinary  suits  (Civil 
Code,  §4974),  but  expressly  provides  that  the  judge  of  the  superior  court 
shall,  upon  petition,  summarily  grant  a  rule  nisi  against  the  mortgagor, 
directing  the  principal,  interest,  and  costs  to  be  paid  into  court  on  or  before 
the  first  day  of  the  term  next  succeeding  that  at  which  the  rule  is  issued ; 
which  rule  shall  be  published  once  a  month  for  four  months,  or  served  upon 
the  mortgagor  at  least  three  months  previous  to  the  time  at  which  the  money 
is  directed  to  be  paid  into  court  ^ivil  Code,  §  2743.  The  rule  nisi  is  the 
process  under  which  service  upon  the  mortgagor  is  perfected  and  jurisdic- 
tion over  his  person  acquired.  Stiles  v.  SUioU^  68  Oa.  83 ;  FcUvev  v.  Jones, 
80  Oa.  131. 

8.  A  mortgage  transferred  by  written  assignment  may  be  foreclosed  In  the 
name  of  the  mortgagee,  suing  for  the  use  of  the  assignee.  Civil  Code, 
§  2745.  In  such  a  case,  the  mortgage  is  the  instrument  declared  on,  and  it 
is  unnecessary  to  set  forth  the  terms  of  the  written  assignment  or  to  attach 
a  copy  thereof  to  the  petition.     Civil  Code,  §  4963. 

4.  In  so  far  as  the  objections  raised  by  special  demurrer  to  the  plalntifTs  peti- 
tion were  well  taken,  they  were  met  by  appropriate  amendment,  and  the 
court  properly  refused  to  dismiss  the  plaintiffs  action. 
Judgment  afflrmed.    All  the  Justices  concur,  except  Candler^  «7.,  absent. 

Argaed  April  21,  —  Decided  May  12,  1906. 

Foreclosure  of  mortgage.    Before  Judge  Heniy.      Floyd  supe- 
rior court.     September  8,  1904. 

Henry  Walker,  for  plaintiff  in  error. 
FotbcfU  &  FdccM  and  M.  B.  £ubank$,  contra. 


RAGAN  V.  STANDARD  SCALE  COMPANY. 

1.  A  city  court  has  no  jurisdiction  to  grant  affirmative  equitable  relief;  nor 

li23    ^\  ^^^  ^^^^  jurisdiction  be  conferred  upon  it  by  consent  of  parties. 

ii^'^l  2.  Where  in  a  claim  case  pending  in  a  city  court  the  claimant  made  an  amend- 

*-  ment  to  its  claim,  seeking  affirmative  equitable  relief,  and  the  judge  of  the 

I  Case  2  city  court  molded  his  judgment  accordingly,  this  court,  upon  aecertaining 

P^     ^1  the  fact,  will  reverse  the  judgment  so  rendered. 

Argued  April  21,  — Decided  May  12,  1906. 

Levy  and  claim.    Before  Judge  Hamilton.    City  court  of  Floyd 
county.      September  20,  1904. 
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A  mortgage  fi.  fa.  in  favor  of  R  J.  Ragan  against  Lester  Corley 
was  levied  on  certain  personal  property,  and  a  claim  was  inter- 
posed thereto  by  the  Standard  Scale  Company.  The  claim  was 
returned  to  the  city  court  of  Floyd  cc^ty.  The  claimant  filed 
an  equitable  amendment  to  his  claim,  alleging,  in  brief,  as  follows : 
Ou  May  26,  1902,  Corley  executed  and  delivered  to  the  Exchange 
Bank  of  Rome  three  notes  for  the  principal  sum  of  $80  each,  and 
to  secure  them  executed  a  mortgage  to  the  bank,  covering  the 
property  levied  on.  It  was  duly  recorded.  Afterward  Corley 
executed  and  delivered  to  Ragan  a  mortgage  covering  the  same 
property,  along  with  other  property.  This  was  dated  October  7, 
1902,  and  was  duly  recorded.  The  note  and  mortgage  given  to 
the  bank  were  in  part  for  the  purpose  of  raising  $165,  with  which 
to  pay  the  Battle  Machinery  Company  for  the  property  in  dispute, 
for  which  balance  of  purchase-money  the  machinery  company  held 
notes  reserving  title.  During  the  month  of  November,  1902,  the 
scale  company  bought  the  property  claimed  from  Corley,  for  $200. 
Out  of  the  purchase-price  it  paid  the  bank  $160,  being  balance  due 
it  on  the  note  and  mortgage  held  by  it.  Upon  receipt  of  this  sum 
the  bank  cancelled  its  mortgage  and  surrendered  it  to  Corley.  He  is 
insolvent,  has  left  the  State,  and  his  whereabouts  are  unknown  to 
the  claimant.  The  prayer  was  as  follows :  "  Wherefore,  the 
premises  considered,  said  Standard  Scale  Company  prays  that  it 
be  subrogated  to  the  rights  of  said  bank,  as  against  said  property  ; 
that  said  R  J.  Ragan  be  required  to  pay  the  said  Standard  Scale 
Company  the  sum  of  $160,  with  eight  per  cent,  per  annum  interest 
thereon  from  November  6,  1902;  that  upon  failure  to  pay  said 
amount,  with  interest,  that  said  property  be  found  not  subject  to 
the  lien  of  the  said  mortgage  held  by  said  Ragan ;  that  said  Stan- 
dard Scale  Company  have  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  equitable."  The  case  was  submitted  to 
the  judge  of  the  city  court  without  a  jury^  upon  an  agreed  state- 
ment of  facts.  He  rendered  the  following  judgment :  "  This  case 
having  been  submitted  to  the  court  upon  an  agreed  statement  of 
facts,  after  hearing  argument  of  counsel,  it  is  considered,  ordered, 
and  adjudged  by  the  court  that  the  property  levied  upon  and 
claimed  in  said  cause  be  and  the  same  is  hereby  found  not  subject 
to  the  Hen  of  plaintifiTs  fi.  fa.,  unless  plaintiff  in  fi.  fa.  pay  over  to 
claimam,  within  thirty  days  from  the  date  hereof,  the  sum  of  one 
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hundred  and  sixty  dollars,  with  eight  per  cent,  interest  thereon 
from  November  6,  1902.  Should  plaintiff  pay  said  sum  within 
said  time,  then  said  property  shall  become  subject  to  the  lien  of 
plaintiff's  fi.  fa."     To  this  jmlgmeut  the  plaintiff  in  fi.  fa.  excepted. 

Charles  £.  Davis  and  McHenry  &  Maddox,  for  plaintiff 
Dean  &  Dean,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  The  claimant  in  this 
case  made  an  amendment  to  its  claim,  in  which  it  sought  affirma- 
tive equitable  relief.  The  judge  of  the  city  court  by  his  judg- 
ment sought  to  grant  it  A  city  court  in  this  State  is  without 
jurisdiction  togranl  such  relief.  English  v.  Thorn,  96  Qa.  557; 
Fowler  v.  Preferred  Accident  Insurance  Co,,  100  Oa,  330,  334; 
Moore  v.  Medlock,  101  Oa.  100;  Hecht  v.  Snook  &  Austin  Fur- 
niture Co.,  114  Ga.  921.  In  the  present  case  the  parties  appear 
to  have  proceeded  before  the  judge  of  the  city  court  by  i^;ree- 
ment.  "Consent  of  parties,  however,  can  not  give  a  court  jurisdic- 
tion of  a  subject-matter  when  it  has  non^  by  law ;  and  when  this 
court  discovers  from  the  record  that  the  judgment  has  been  ren- 
dered by  a  court  having  no  jurisdiction  of  the  subject-matter,  and 
the  case  is  brought  here  for  review  upon  writ  of  error,  this  court 
will  of  its  own  motion  reverse  the  judgment  If  the  judge  has 
refused  to  entertain  the  motion,  and  that  ruling  has  been  ex- 
cepted to  and  brought  here  for  review,  this  court  will,  on  motion 
or  ex  mero  motu,  dismiss  the  writ  of  error."  Smith  v.  Ferrario, 
105  Ga.  51,  53,  54.  The  subrogation  sought  to  be  asserted  was 
not  of  a  purely  legal  character,  such  as  may  arise  in  favor  of  a 
surety  who  pays  off  in  whole  or  in  part  a  judgment  or  execution 
against  his  principal  and  has  the  fact  of  such  payment  duly 
entered.  Civil  Code,  §  2986.  The  claimant  desired  to  revive  a 
cancelled  mortgage,  to  assert  equitable  rights  and  obtain  equitable 
relief ;  and  the  judge  of  the  city  court  endeavored  to  mold  his 
judgment  accordingly.  The  amendment  should  have  been 
stricken ;  and  the  judgment  is  reversed,  with  direction  that  this 
be  done. 

Judgment  reversed  with  direction.  All  the  Justices  concur^ 
except  Candler,  J,  absent. 
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Phillips  v,  DuBignon  et  al. 

SiMMOHS,  C.  J.  Under  the  peculiar  facts  of  this  case  the  judge  did  not  abtise 
his  discretion  in  modifying  the  injunction  prayed  for  by  the  plaintiff,  so  as 
to  give  the  defendants  time  to  extend  the  wwer  and  abate  the  nuisance^  in- 
stead of  ordering  that  the  sewer  be  closed  at  once,  whicli  would  have  prob- 
ably caused  the  college  to  be  closed  on  account  of  the  health  of  the  student& 
Judgment  qffirmed,    4^  the  Justices  concur,  except  Candler,  «7.,  absent. 

Argned  May  1,— Decided  Kay  13, 1905. 

lojuQCtion.      Before  Judge  Lewis.      Baldwin  superior  court. 
February  2,  1906. 

Htnea  it  Vinson,  for  plaintiff. 
Allen  &  PotUe,  for  defendanta 


HUBBAED  V.  THE  STATE. 

1.  When  the  statute  makes  it  penal  for  any  person  to  play  and  bet  for 
money,,  or  other  thing  of  yalue,  '*at  any  game  played  with  cards,  dice, 
or  balls,''  an  indictment  is  not  demurrable  because  it  alleges  that  the 
defendant  played  and  bet  for  money  and  other  things  of  value  at  a  game 
played  with  ** cards,  dice,  and  balls." 

2.  Under  an  indictment  charging  that  the  defendant  played  and  bet  money 
and  other  things  of  value  at  a  game  played  with  cards,  dice,  and  balls,  it  is 
sufficient  to  support  a  conviction  if  the  evidence  shows  that  he  played  and 
bet  money  at  a  game  played  with  cards  alone.    (Fish,  P.  J.,  dissents.) 

Zm  Under  the  ruling  in  PuUen  v.  State,  116  Oa.  665,  where  several  persons 
were  jointly  indicted  by  name  for  the  offense  of  gaming,  and  it  was  not  al- 
leged that  others  or  unknown  persons  participated  in  the  game;  a  conviction 
of  one  of  the  named  persons  was  not  authorized  by  evidence  which  did  not 
disclose  that  any  of  those  jointly  indicted  with  him  were  connected  VTith  the 
transaction. 

Submitted  Aprtl  17,  —  Dedded  M«y  18, 1905. 

Indictment  for  gaming.  Before  Judge  Henry.  Walker  supe- 
rior court    March  8,  1905. 

Bale  &  Shaw,  for  plaintiff  in  error. 
W.  If.  Ennis,  solicitor-general,  contra. 

Lumpkin,  J.  Hubbard  was  indicted  for  gaming,  it  being 
charged  that  he  "did  unlawfully  play  and  bet  for  money  and  other 
things  of  value  at  a  game  played  with  cards,  dice,  and  balls."  A 
demurrer  to  the  indictment  was  overruled.      After  conviction  he 
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moved  for  a  new  trial,  find,  upon  a  refusal  thereof,  excepted.  On 
the  trial  only  one  witness  was  introduced,  who  testified,  that  he 
went  on  a  raid  after  gamblers,  and  on  entering  a  room  about  ten 
o'clock  at  night  saw  some  negroes  sitting  around  an  old  canvas 
cot  on  which  were  lying  some  cards,  and  a  few  nickels  and  dimes, 
that  he  made  a  grab  for  the  money,  and  the  negroes  did  likewise 
and  that  the  defendant  was  one  of  the  party.  He  said, ''  I  did  not 
see  any  dice  or  balls."  The  witness  did  not  identify  any  of  the 
parties  present  except  the  defendant. 

1,  2.  An  indictment  under  section  401  of  the  Penal  Code  may 
charge  in  one  count  conjunctively  that  the  defendant  played  and 
bet  at  a  game  played  with  cards,  dice,  and  balls,  without  being 
subject  to  demurrer.  At  the  trial  the  oflfense  could  be  established 
by  proof  of  playing  and  betting  at*  a  game  played  with  either  cards, 
dice,  or  balls.  Wingard  v.  State ^  13  Ga,  396 ;  Eaves  v.  State ^  113 
Qa.  749  (5);  Cody  v.  Statt,  118  ffa.  784;  Brand  v.  State,  112 
Oa,  26 ;  1  Bish.  New  Cr.  Proc.  §  436 ;  Bish.  Stat.  Cr.  (3d  ed.) 
§  244.  Had  the  indictment  charged  the  offense  as  having  been 
committed  in  one  of  several  ways,  in  the  alternative,  it  would 
have  been  more  open  to  objection.  Orantham  v.  State,  89  Ga. 
121;  Eaves  v.  State,  supra;  Henderson  \.  State,  113  Ga,  1148. 
This  ruling  in  no  way  conflicts  with  the  decisions  in  Lajigston  v. 
State,  109  Ga.  153,  and  Long  v.  State,  12  Ga.  293.  In  so  far  as 
the  remark  in  Woody  v.  State,  113  Ga.  927,  928,  may  appear  to 
conflict  with  the  decisions  herein  cited,  it  is  not  authority. 

3.  It  has  been  held  that  it  is  not  now  necessary  in  this  State  to 
allege  with  whom  the  gaming  took  place.  Hinton  v.  State,  68 
Ga.  322;  Brar^  v.  State,  112  Ga.  25.  But  if  an  indictment 
jointly  charges  the  defendant  and  other  named  persons  with  the 
offense  of  gaming,  without  charging  that  others  participated  in  the 
act  specified,  the  conviction  is  not  sustained  by  evidence  which 
merely  indicates  that  the  defendant  participated  in  a  game  with 
certain  persons,  but  fails  to  show  that  any  of  the  other  joint 
defendants  were  engaged  in  it.  Fallen  \.  State,  116  Ga.  555; 
Woody  \.  State,  113  Ga.  927;  GrarU  v.  State,  89  Ga.  293(4). 
Under  these  rulings  the  judgment  is  not  supported  by  the  evi- 
dence. 

Judgment  reversed.  All  the  Ju$Hce$  eoncur,  esoeept  Candler,  J., 
absent. 
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Fish,  P.  J.,  concurring  specially.  While  I  concur  in  the  judg- 
ment rendered,  I  can  not  agree  to  the  proposition,  stated  in  the 
second  headnote  and  announced  in  the  opinion,  that  where  an 
indictment  for  the  offense  of  gaining  charged  the  accused  with 
playing  "  at  a  game  played  with  cards,  dice,  and  balls,"  evidence 
that  he  played  a  game  with  cards  only  authofized  ia  conviction. 
The  charge  was  that  the  offense  was  committed  in  a  particular 
way,  that  is, "  at  a  game  played  with  cards,  dice  and  balls."  The  de- 
scriptive averments  of  the  manner  in  which  the  game  was  played 
were  essential  elements  of  the  particular  offense  charged,  and,  ac- 
cording to  the  well-settled  rule  of  pleading,  should  have  been  proved 
as  laid.  In  Woody  v.  State,  113  Ga.  927,  the  exact  point  here  in- 
volved was  distinctly  ruled.  In  that  case  the  indictment  was  for 
gaming,  and  charged  the  accusecf  with  playing  and  betting  at  divers 
games  "  played  with  cards  and  dice."  It  was  held  that  a  conviction 
was  not  warranted,  when  there  was  no  evidence  that  the  accused 
played  and  bet  at  a  game  played  with  both  cards  and  dice.  It  is  true 
that  it  was  held  that  the  verdict  was  not  warranted,  for  another 
reason,  but  the  decision  was  distinctly  put  on  both  grounds.  In  my 
opinion,  the  ruling  in  that  case  was  not  at  all  in  conflict  with  any 
of  the  previous  rulings  of  this  court,  nor  with  the  principle  stated 
by  Bishop,  cited  in  the  opinion  of  the  majority  in  the  present 
case.  Of  the  cases  decided  by  this  court,  cited  to  support  the  de- 
cision now  rendered,  Wingard  v.  State,  13  Oa,  396,  and  Eaves  v. 
State,  113  Oa.  749,  seem  more  nearly  in  point  than  the  others. 
In  Wingard's  case,  the  indictment  charged  that  the  accused 
played  and  bet  with  cards  for  money, "  at  a  game  of  poker, 
whist,  faro,  seven  up,  three  up,  and  other  games  played  with 
cards. "  The  words,  "  poker,  whist,  faro,"  etc.,  were  each  descrip- 
tive of  a  separate  and  particular  game,  and  especially  so  when 
•used  in  connection  with  the  expression,  "and  other  games  played 
with  cards. "  '  That  each  of  these  words  was  descriptive  of  a  dis- 
tinct and  separate  game  was  shown  by  the  statute  itself  under 
which  the  accused  was  indicted,  which  enacted  that  "  if  any  per- 
son shall  play  and  bet  for  money, "  or  any  other  things  of  value, 
at  any  game  of  faro,  loo,  brag,"  etc.,  "or  any  other  game  or  games 
played  with  cards,"  he  shall,  on  conviction,  be  fined,  etc.  In  the 
Saves  case  it  was  held  that  where  an  indictment  charged  the  ac- 
cused with  unlawfully  selling  "  spirituous,  vinous,  and  malt  liquors,** 
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proof  that  he  UDlawfully  sold  any  one  of  such  liquors  would  sup- 
port a  conviction.  If  the  indictment  in4'hat  case  had  charged 
the  unlawful  sale  of  a  given  quantity  of  spirituous,  vinous,  and 
malt  liquor,  and  the  proof  had  shown  the  unlawful  sale  of  a  given 
quantity  of  malt  liquor  alone,  I  apprehend  that  a  conviction 
would  not  have  been  sustained ;  yet  such  a  case  would  have  been 
more  like  the  one  in  hand  than  the  real  case  there  made.  As  I 
understand  the  ruling  in  that  case,  it  was  that  the  indictment 
charged  the  accused  with  unlawfully  selling  spirituous  liquor,  vinous 
liquor,  and  malt  liquor ;  that  is,  that  he  was  charged  with  unlaw- 
fully selling  all  three  kinds  of  liquor,  and,  therefore,  prooj!  that  he 
unlawfully  sold  any  one  of  them  was  sufficient  to  sustain  a  convic* 
tion.  If  a  merchant  were  to  advertise  to  sell  woolen,  linen,  and 
cotton  goods,  I  think  it  would  be  generally  understood  that  he 
offered  to  sell  three  kinds  of  goods,  to  wit,  woolen  goods,  linen 
goods,  and  cotton  goods.  But  if  he  were  to  advertise  to  sell  cloth 
made  of,  or  "  with,"  wool,  flax,  and  cotton, I  think  it  would  be  well 
understood  that  he  proposed  to  sell  a  particular  kind  of  cloth 
composed  of  all  three  of  these  materials.  If  the  indictment  in  the 
present  case  had  charged  that  the  accused  played  and  bet  at  a 
game  played  with  cards,  a  game  played  with  dice,  and  a  game 
played  with  balls,  proof  that  he  played  at  a  game  in  which  cards 
alone,  or  dice  alone,  or  balls  only  were  used  would  sustain  a  con- 
viction ;  but  **  a  game  played  with  cards,  dice,  and  balls  *'  is  a 
different  thing  from  a  game  played  with  cards  only,  dice  only,  or 
balls  alone.  The  Eaves  case  was  decided  on  July  18,  1901,  and 
the  Woody  case  on  July  20, 1901.  It  would  be  rather  singular  if 
only  two  days  after  the  ruling  was  made  in  the  Eaves  case,  this 
court  had,  in  the  Woody  case,  rendered  a  decision  in  conflict  there- 
with. But,  as  said  above,  I  do  not  think  there  is  any  conflict 
between  the  two. 


ROSIER  V.  NICHOLa 

In  January,  1874,  Samuel  Pearson  conveyed  certain  land  to  Doris,  trustee, 
**for  the  sole  and  separate  use  of  '^  the  wife  of  the  grantor,  Mary  Pearson, 
**  for  and  during  her  natural  life,  and  after  her  death  to  such  chUdor  children 
by  [the  grantor]  as  she  may  leaving  surviving  her  at  her  death,  share  and 
share  alike  ;  with  power  to  the  said  Mary  Pearson  to  empower  the  said  Doiia 
or  his  successors  in  the  trust,  by  writing  under  her  hand,  to  sell  any  part  or 
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the  whole  of  said  trust  estate  and  to  reinvest  the  proceeds  in  such  other 
property,  subject  to  the  above-described  trusts,  as  he  or  his  successor  or 
successors  may  deem  most  to  the  interest  of  said  trust  estate,  without  the 
aid  or  intervention  of  any  court  whatever  being  necessary.  And  with  power 
also  to  the  said  Mary  Pearson,  if  she  shall  die  leaving  no  child  or  children 
by  [the  grantor]  living  at  the  time  of  her  death,  to  limit  and  appoint  by  her 
written  will  and  testament,  properly  proven  and  executed,  the  use  of  said 
property  to  whomsoever  she  may  see  fit ; ''  and  with  power  also  to  Mary 
Pearson  to  appoint  another  trustee  in  case  of  a  vacancy,  the  trustee  so  ap- 
pointed taking  under  and  subject  to  the  trusts  limited  in  the  deed.  The 
original  trustee  died  in  1800.  Mary  Pearson  in  1899  conveyed  all  her  right, 
title,  and  interest  in  the  property  described  in  the  trust  deed  to  the  remain- 
dermen, who  were  of  full  age.  Subsequently,  in  1904,  Mary  Pearson  nomi- 
nated C.  T.  Talbert  as  trustee  to  succeed  Doris,  and  empowered  him  to  ex- 
ercise the  power  of  sale  conferred  on  the  original  trustee ;  and  the  new  trus- 
tee, under  the  power  of  sale,  sold  and  conveyed  the  land  to  The  Planters 
Loan  and  Savings  Bank.  Held :  (1)  The  power  of  appointment  by  the  life- 
tenant  of  the  whole  estate  by  will  was  extinguished  by  the  alienaUon  by  the 
life-tenant  of  her  title  in  the  land  to  the  remaindermen.  (2)  The  power  of 
sale  given  to  the  trustee  upon  the  written  power  of  the  life-tenant  was  extin- 
guished by  the  union  of  the  estate  for  life  with  the  remainder  in  fee.  (8) 
The  deed  from  Talbert,  trustee,  conveyed  no  title  to  the  bank. 

Argned  April  19,— Decided  May  13,  1906. 

Petition  for  injunction.  Before  Judge  Hammond.  Bichmond 
superior  court.     March  23,  1905. 

On  February  10,  1905,  J.  Mumford  Rosier  presented  for  sanc- 
tion, to  the  judge  of  the  superior  court  of  Bichmond  county,  an 
equitable  petition  in  which  the  following  facts  were  recited :  In 
the  month  of  January,  1874,  Samuel  Pearson  conveyed  to  Patrick 
Boris,  as  trustee,  his  successors  and  assigns,  the  fee-simple  title  to 
certain  property,  including  a  designated  tract  of  land  lying  in 
Bichmond  county,  to  be  held  in  trust  "  for  the  sole  and  separate 
use  of"  the  wife  of  the  grantor,  Mary  Pearson,  **  for  and  during  her 
natural  life,  and  after  her  death  to  such  child  or  children  by  [the 
grantor]  as  she  may  leave  surviving  her  at  her  death,  share  and 
share  alike ;  with  power  to  the  said  Mary  Pearson  to  empower  the 
said  Doris,  or  his  successors  in  the  trust,  by  writing  under  her 
band,  to  sell  any  part  or  the  whole  of  said  trust  estate  and  to  re- 
invest the  proceeds  m  such  other  property,  subject  to  the  above- 
described  trusts,  as  he  or  his  successor  or  successors  may  deem 
most  to  the  interest  of  said  trust  estate,  without  the  aid  or  inter- 
vention of  any  court  whatever  being  necessary.  And  with 
power  idso  to  the  said  Mary  Pearson,  if  she  shall  die  leaving  no 
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child  or  children  by  [the  grantor]  living  at  the  time  of  her  death, 
to  limit  and  appoint  by  her  written  will  and  testament,  prop- 
erly proven  and  executed,  the  use  of  said  property  to  whomsoever 
she  may  see  fit;  and  with  power  also  to  the  said  Mary  Pearson, 
by  her  own  writing  under  her  own  hand  and  seal,  to  appoint  and 
choose  another  trustee  instead  of  the  said  Doris,  shall  he  wish  to 
resign  said  trust  or  shall  die  leaving  the  same  unfulfilled  or  shall 
remove  out  of  the  limits  of  this  State,  said  trustee  so  appointed 
taking  under  and  subject  to  the  trusts  herein  limited,  without,  in 
such  new  appointment,  invoking  or  needing  any  aid  or  interven- 
tion of  any  court  of  this  State."  The  trustee,  Patrick  Doris,  died 
in  the  year  1890,  leaving  Mary  Pearson  in  possession  of  the  prop- 
erty. After  his  death,  and  while  the  office  of  trustee  was  vacant, 
she  and  her  children,  all  of  whom  were  of  age,  executed  a  convey- 
ance which  contained  the  following  recitals :  **  Whereas  Mary 
Pearson,  of  said  county,  has  a  life-estate  with  remainder  to  her 
children  in  the  real  estate  hereinafter  described  [being  the  tract 
of  land  above  mentioned],  and  is  desirous  of  conveying  her  life- 
estate  in  the  same  to  them,  .  .  they  being  her  only  children,  and 
all  of  said  county;  and  whereas  the  said  children  wish  to  divide 
the  said  property  as  nearly  equally  as  possible  among  themselves : 
now,  therefore,  this  indenture  made  this  eighth  day  of  November, 
eighteen  hundred  and  ninety-nine,  between  the  parties,  witnesses: 
that  the  said  Mary  Pearson,  for  and  in  consideration  of  the  nat- 
ural love  and  afifection  she  bears  to  her  said  children,  and  for  and 
in  consideration  of  one  dollar  by  them  to  her,  the  receipt  of 
which  is  hereby  acknowledged,  at  and  before  the  sealing  of  these 
presents,  has  given,  gfanted,  bargained,  sold,  and  conveyed,  and  by 
these  presents  does  give,  grant,  bargain,  sell,  and  convey  unto 
them,  the  said  James  W.  Pearson,  Francis  E.  Talbert,  and  Horace 
C.  Pearson,  all  her  right,  title,  and  interest  in  and  to"  said  tract 
of  land.  Subsequently  one  of  these  children,  Francis  K  Talbert, 
on  November  15,  1901,  conveyed  to  John  D.  Sheahan  the  portion 
of  the  laud  she  acquired  under  this  deed,  for  the  purpose  of  se- 
curing a  loan  made  to  her,  which  conveyance  contained  a  power 
to  sell  the  land  therein  described,  in  the  event  she  made  default 
in  paying  any  of  the  notes  evidencing  the  loan.  On  January  6 
of  the  following  year  John  D.  Sheahan  entered  a  transfer  on  the 
back  of  this  conveyance,  reciting  that  he  thereby  assigned  all  his 
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interest  in  the  security  deed,  and  the  notes  to  secure  which  it  was 
given,  to  Horace  P.  Nichols.  Thereafter,  on  November  1,  1904, 
Maiy  Pearson,  pursuant  to  the  power  in  the  trust  deed,  appointed 
Clarence  T.  Talbert  to  fill  the  office  of  trustee,  made  vacant  by  the 
death  of  Doris.  On  the  same  date  Talbert,  as  trustee,  and  Mary 
Pearson,  executed  a  conveyance  to  The  Planters  Loan  and  Savings 
Bank,  covering  the  tract  of  land  described  in  the  trust  deed,  re- 
citing in  this  conveyance  that  they  were  exercising  the  powers 
conferred  upon  them  by  the  deed  of  trust.  Th^  sale  of  the  land 
by  the  trustee  was  really  made  to  plaintiff,  the  deed  being  made 
to  the  bank  to  secure  it  for  money  advanced  to  plaintiff  with 
which  to  make  the  purchase,  and  actual  possession  of  the  land 
being  surrendered  to  plaintiff  by  the  trustee  and  Mary  Pearson. 
The  bank,  at  the  time  of  the  sale,  required  it  to  be  ratified  and 
confirmed  by  Francis  R  Talbert,  who  conveyed  whatever  interest 
she  had  in  the  land  to  the  bank.  On  February  10,  1905,  the 
bank  conveyed  the  land  to  the  jdaintiff,  who  oa  that  date  became 
the  absolute  owner  of  it,  as  against  the  bank.  The  plaintiff  in 
his  petition  allied  that  by  virtue  of  his  purchase  from  the 
trustee  he  acquired  title  to  the  land  ;  he  denied  that  Nichols  ac- 
quired any  title  to  the  land  under  the  transfer  indorsed  by  Sheahan 
on  the  back  of  the  security  deed  to  him  from  Francis  E.  Talbert, 
and  asked  that  Nichols  and  his  attorney  at  law,  Frank  W.  Capers 
Jr.,  be  enjoined  from  attempting  to  sell  the  land,  as  they  had  ad- 
vertised it  was  their  intention  to  do,  under  the  power  of  sale  con- 
tained in  the  security  deed.  The  plaintiff  further  prayed  that 
Kchols  be  required  to  appear  in  court  and  litigate  with  him  as  to 
who  has  the  legal  title  to  the  property,  and  as  to  the  validity  of 
the  power  of  sale  which  Nichols  was  undertaking  to  exercisa 
The  judge  sanctioned  the  plaintiffs  petition  and  granted  a  tem- 
porary restraiiiing  order.  On  the  interlocutory  hearing  for  an 
injunction  no  evidence  was  offered,  but  the  case  was  tried  on  the 
petition  and  a  general  demurrer  interposed  thereto  by  the  defend- 
ants. The  court,  after  hearing  argument,  held  that  the  plaintiff 
had  no  title  as  against  Nichols,  and  refused  to  grant  an  injunc- 
tion.   To  this  judgment  exception   is  taken. 

W,  K.Miller,  for  plain  tiff.     F.  W,  Capers,  for  defendant. 

Evans,  J.  (After  stating  the  facts.)      The  deed  from  Samuel 
Pearson  to  Patrick  Doris,  trustee,  created  a  trust  estate  for  the 
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life-tenant,  which  became  immediately  executed  upon  the  delivery 
of  the  deed,  and  a  legal  estate  in  the  remainder  to  the  surviving 
children  of  the  life-tenant.  Tillman  v.  Banks,  116  Oa,  250 ;  -Sliles 
V.  Cummings,  122  Ga.  635.  The  life-tenaot  was  given  the  power 
of  disposition  by  will  in  the  event  only  there  should  be  no  child 
or  children  of  the  life-tenant,  begotten  by  the  grantor,  in  life  at 
the  death  of  the  life-tenant.  The  life-estate  was  not  changed  by 
this  power  of  appointment  by  will  in  the  specified  event,  but  it 
still  remained  an  .estate  for  life,  with  power  to  devise  by  will  in  a 
certain  contingency.  No  estate  was  conveyed  to  the  trustee,  but 
the  deed  did  vest  in  the  trustee  a  power  to  sell  the  entire  property 
conveyed,  upon  the  conditions  annexed  to  the  power.  A  power 
of  sale  may  lawfully  reside  in  one  who  has  no  legal  or  equitable 
interest  in  the  property  which  is  to  be  the  subject-matter  of  the 
sale.  Coleman  v.  Cabaniss,  121  Ga,  281,  and  cit.  Such  a  power 
is  simply  collateral,  and  the  person  to  whom  the  power  ia  given 
has  no  interest  in  the  land ;  neither  is  any  estate  given  to  him.  4 
Kent's  Com.  *317.  By  this  deed  Doris  was  only  the  trustee  of  a 
power  of  sale  exercisible  by  compliance  with  the  prescribed  terms. 
Heath  v.  Miller,  117  Ga,  857,  and  cit. 

Having  construed  the  deed,  it  now  becomes  necessary  to  dis- 
cuss whether,  under  the  facts  alleged  in  the  petition,  the  power  of 
sale  had  been  extinguished  when  Talbert,  trustee  (who  was  the 
successor  to  Doris,  trustee),  attempted  to  exercise  it  by  the  con- 
veyance to  The  Planters  Loan  and  Savings  Bank.  Mrs.  Pearson, 
the  life-tenant,  on  the  arrival  at  majority  of  her  children,  con- 
veyed to  them  "all  her  right,  title,  and  interest"  in  and  to  the 
laud  described  in  the  trust  deed.  By  the  same  conveyance  the 
land  was  partitioned  between  the  remaindermen.  The  deed  from 
Mrs.  Pearson  to  her  children  divested  her  of  the  power  of  appoint- 
ment of  the  estate  by  will  in  case  the  remaindermen  died  before 
she  did.  The  life-tenant's  power  of  appointment  of  the  estate  by 
will  was  a  power  in  gross.  The  alienation  of  the  life-estate  by 
the  life-tenant  extinguished  this  power  (4  Kent  Com.  *346),  and 
the  remaindermen  were  vested  with  the  whole  title.  When  the 
remaindermen  became  clothed  with  the  life-estate,  the  merger  of 
estates  was  complete,  and  they  became  the  owners  of  the  entire 
estate  in  fee  simple.  The  power  of  sale  given  to  the  trustee  could 
not  be  exercised  after  the  union  of  the  estate  for  life  with  the 
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remainder  in  fee.  WdUey  v.  Jenkins,  23  Beav.  53.  By  parting 
with  her  life-estate  Mrs.  Pearson  not  only  lost  the  power  of  dis- 
position of  the  property  by  will,  in  the  happening  of  the  con- 
tingeucy  named  in  the  deed,  but  she  also  lost  the  power  to  au- 
thorize the  trustee  to  sell  the  trust  estate  for  reinvestment. 

Aside  from  the  technical  rules  of  construction,  a  deed  should 
be  construed  to  effectuate  the  grantor's  intention  as  expressed  in 
the  instrument.  It  is  not  conceivable  that  the  grantor  intended 
that  his  wife  should  affect  to  sell  the  land  after  she  had  parted 
with  all  title  therein.  There  are  no  words  in  the  conveyance  re- 
straining alienation  by  the  wife  of  the  estate  granted  to  her.  She 
was  an  adult  when  the  deed  was  executed,  and  no  trust  could  be 
created  for  her  benefit.  Her  estate  was  a  legal  estate,  with  no 
inhibition  against  her  disposing  of  the  same  according  to  her  own 
free  will.  Courts  must  determine  the  legal  effect  of  a  convey- 
ance, and  the  intention  of  the  grantor  must  be  taken  in  harmony 
with,  and  not  in  contravention  of,  the  rules  of  law.  Perhaps  the 
grantor  may  not  have  contemplated  a  conveyance  by  the  wife  ot 
her  life-estate.  Be  it  so,  the  clear  import  of  the  whole  instrument 
was  that  the  power  of  sale  was  to  be  exercised  for  the  benefit  of 
the  wife  with  respect  to  her  interest  in  the  property,  and  the  dis- 
position of  her  interest  destroyed  the  grantor's  intent  and  extin- 
guished the  power. 

We  therefore  hold  that  the  effect  of  the  deed  from  the  life-ten- 
ant to  the  remaindermen  was  to  extinguish  the  power  of  sale  of 
the  trustee  as  expressed  in  the  trust  deed,  and  consequently  no 
title  passed  to  the  bank  by  virtue  of  the  deed  from  Talbert,  trustee, 
to  The  Planters  Loan  and  Savings  Bank.  The  bank  having  no 
title  to  convey, its  grantee.  Rosier,  had  none;  and  it  is  of  no  con- 
cern to  him  whether  or  not  the  defendant  was  acting  within  the 
scope  of  his  legal  rights  in  advertising  for  sale  under  a  power  a 
part  of  the  land  which  had  been  conveyed  by  one  of  the  remainder- 
men to  secure  a  loan  of  money.  There  was  no  error  in  refus-^ 
ing  the  injunction. 

Judgment  affirrned.     All  the  Justices  concur,  except  Candler  J^ 
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Elliott  v.  McCalla,  executrix. 

^^•B  i  1  Fish,  P.  J.     This  case  is  oontiolled  by  the  well-established  rule,  that,  where 

1}^^ —    '  ,  the  verdict  was  not  demanded  under  the  law  and  the  evidence,  the  grant  of 

123       2fd  »  o 

Qaae  i  |  &  ^^  ^^^  trial  will  not  be  disturbed,  though  based  on  a  single  gix>utid,  and 


*^     717|  without  regard  to  whether  or  not  such  ground  was  meritorious.     Macon 

Consolidated  St,  R,  Co,  v.  Jonea^  116  Oa,  351,  and  cases  cited ;  Cordray  v. 
Savannah  Ry,  Co.,  117  Ga.  464 ;  Mock  v.  Savannah  Ry,  Co.,  122  Qa.  386. 
Judgmenl  affirmed.    AU  the  Justices  concur,  except  Candler^  J.,  absent. 

Submitted  April  14,  •  Decided  May  13,  1906. 

ComplaiDt.      Before  Judge  Proffitt.     City  court  of  ElbertotL 
January  25,  1905. 

Z,  B,  Rogers  and  Van  Duzer  &  Tutt,  for  plaintiflEl 
Joseph  JV.  Worley,  for  defendant 


NEAL  V.  SMITH. 


Where  a  portion  of  a  crop  owned  by  a  tenant  at  the  time  of  his  death  was  set 
apart  to  his  widow  as  a  yearns  support,  she  could  recover  the  same  in  trover 
from  one  to  whom  the  landlord,  without  any  authority,  had  delivered  it  as 
payment  on  a  debt  which  the  deceased  owed  such  person,  although  the 
tenant  owed  the  landlord  one  fourth  of  the  crop  for  rent  and  such  conversicm 
was  made  before  the  yearns  support  was  set  apart. 

Submitted  April  14,— Decided  May  13,  1905. 

Trover.      Before  Judge  Stark.     City  court  of  Jefferson.      Jan- 
uary 31,  1905. 

J.  S.  AyerB,  for  plaintiff. 

Fish,  P.  J.  Lucy  Neal  brought  trover  and  bail  against  J.  N. 
Smith  for  a  certain  bale  of  cotton  and  thirty  bushels  of  cottonseed. 
.  The  case  was  tried  before  the  judge  of  the  city  court  without  a 
jury,  who  rendered  judgment  in  favor  of  the  defendant  Plaintiff 
moved  for  a  new  trial  on  the  general  grounds,  which  being  re- 
fused, she  excepted.  It  appeared  on  the  trial  that  Gus  Neal,  the 
husband  of  Lucy  Neal,  died  January  15,  1903,  owning  the  prop- 
erty in  question.  He  owed  his  father,  Floyd  Neal,  one  fourth  of 
this  cotton  and  seed,  for  rent  of  the  land  upon  which  they  were 
grown.  He  also  owed  Green  &  Smith  a  debt  secured  by  mortgage 
on  this  property.      Soon  after  his  death.  Smith,  the  defendant,  en- 
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deavored  to  induce  Lucy  Neal  to  let  him  have  this  bale  of  cotton 
and  the  seed  as  a  payment  on  the  debt  Gus  owed  Green  &  Smith, 
bul  she  declined  to  do  so,  telling  him  that  she  needed  it  "  to  live 
on."  Smith  had  Floyd  Neal  to  see  Lucy  and  to  use  his  influence 
with  her  to  obtain  her  consent  for  the  cotton  and  seed  to  be  ap- 
plied to  the  debt  due  Green  &  Smith,  but  she  still  refused.  Dur- 
ing the  illness  of  Gus,  Floyd  had  hauled  the  cotton  to  the  gin. 
After  Gus's  death  and  after  Smith  had  failed  to  get  Lucy  to  con- 
sent for  him  to  take  the  cotton  on  the  debt  due  his  firm,  Green, 
\m  partner,  had  the  mortgage  foreclosed.  The  mortgage  fi.  fa. 
was  levied  on  the  bale  of  cotton  and  on  the  seed  belonging  to  Gus 
Neal's  estate,  and  also  on  a  bale  of  cotton  belonging  to  Floyd 
NeaL  Smith  refused  to  dismiss  the  levy  as  to  Floyd's  cotton, 
unless  he  would  haul  the  bale  belonging  to  Gus's  estate  from  the 
gin,  where  the  levying  constable  had  left  it,  and  deliver  it  to 
Smith.  Floyd  finally  consented  to  do  this,  and  carried  out  the 
agreement,  and  the  levy  upon  the  property  was  dismissed.  Smith 
took  the  cotton  belonging  to  Gus  Neal's  estate  at  a  price  agreed 
upon  between  him  and  Floyd  Neal,  paid  Floyd  the  amount  due 
him  by  Gus  for  rent,  and  credited  the  balance  on  the  debt  Smith 
&  Green  held  against  Gus's  estate.  Smith  endeavored  to  get 
Floyd  to  bring  him  the  seed  from  this  cotton,  but  Floyd  refused  to 
do  it  Smith  then  saw  a  Mr.  Carson,  who  claimed  to  have  a 
bill  of  sale  to  the  seed,  and  purchased  the  seed  from  him. 
No  such  bill  of  sale  wms  put  in  evidence.  After  all  this  had  oc- 
curred, and  on  January  31,  1903,  the  bale  of  cotton  and  the 
seed  in  question  were  set  apart  to  Lucy  Neal  as  a  year's  sup- 
port. She  demanded  them  from  Smith  before  suit,  and  he  re- 
fused to  deliver  them  to  her.  Their  value  was  proved.  Plaintiff 
asked  for  a  judgment  for  the  highest  proved  value  of  the  cotton 
and  seed,  under  the  facts  above  set  forth,  about  which  there  was 
no  controversy.  The  judge  should  have  rendered  such  a  judg- 
ment in  the  plaintiflTs  behalf.  In  refusing  a  new  trial,  the  judge 
gave  as  his  reason  therefor,  that  Floyd  Neal,  who  was  Gus  Neal's 
landlord,  owned  part  of  the  cotton  and  seed  and  that  he  sold  the 
same  to  defendant  before  they  had  been  set  apart  as  a  year's 
support  to  plaintiff.  The  mere  fact  that  a  tenant  agrees  to  pay 
his  landlord  as  rent  one  fourth  of  the  cotton  grown  on  the  land 
rented  does  not  make  the  landlord  owner  of  one  fourth  of  such 
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cotton.  In  such  a  case  the  title  to  all  of  the  cotton  is  in  the  ten- 
ant ;  it  is  otherwise,  however,  when  the  landlord,  by  express  con- 
tract, reserves  title  in  the  crops  to  be  grown  on  the  rented  land. 
Biddle  v.  Hodge,  83  Oa.  173.  The  mere  fact  that  the  landlord  has 
a  special  lien  on  the  crop  for  his  rent  does  not  put  title  to  the 
crop  ip  him,  and  he  can  not  acquire  title  thereto  by  simply  taking 
possession  of  the  same.  See,  in  this  connection,  Hall  v.  McOaughey, 
14  Oa,  405,  and  cit.  And  while  a  year's  support  can  not  be  set 
apart  to  the  widow  of  a  tenant  out  of  crops  grown  on  rented  land, 
as  against  the  landlord's  lien  for  rent  (Acts  1899,  p.  47),  the  land- 
lord has  no  title  to  such  crop,  nor  can  he  acquire  title  to  it  by 
merely  taking  possession  of  the  same.  Therefore,  in  the  present 
case,  Floyd  Neal,  who  was  landlord  of  plaintiffs  deceased  husband, 
had  no  title  to  the  bale  of  cotton  and  the  cottonseed  which  he 
took  possession  of  and  delivered  to  the  defendant.  The  plaintiflf, 
however,  did  not  contend  for  the  value  of  all  of  the  cotton  and 
seed,  but  only  for  the  value  of  three  fourths  of  it.  In  other 
words,  she  was  willing  for  the  defendant  to  retain  the  fourth  of  it 
which  her  husband  owed  Floyd  Neal  for  rent.  After  Gus  Neal's 
death  the  cotton  and  seed  in  question  constituted  a  portion  of  his 
estate,  and  the  title  to  the  same  was  not  divested  by  the  sale  of  it 
made  by  Floyd  Neal  to  Smith.  When  the  property  was  set  apart 
to  Lucy  Neal  as  a  year's  support,  the  title  vested  in  her,  and  she 
had  the  right  to  recover  it,  or  its  value,  from  Smith,  who  had  con- 
verted it.  • 

Judgment  reversed.     All  the  Justices  concur,  except  Candler,  J,, 
absent 


WESTERN   AND    ATLANTIC    RAILROAD    COMPANY   v. 
BURNHAM,  executrix. 
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128   100  1*  Where  in  an  action  against  a  railway  company  for  personal  injuries  the 

jfias  77l|  plaintiff  seeks  to  recover  on  the  theory  that  the  employees  of  the  defendant 

123      28  "  forcibly  and  violently  removed  her  from  a  moving  train,  in  recltless,  if  not 

130    698|  wanton,  disregard  of' her  rights  and  safety,"  a  new  cause  of  action  is  not 

added  by  an  amendment  which  alleges  in  effect  that  the  plaintiff  voluntarily 
alighted  from  the  moving  train  with  the  assistance  of  the  defendant's  em- 
ployees, and  that  on  account  of  the  fact  that  the  train  was  moving  and  by 
reason  of  the  manner  in  which  she  was  assisted  to  alight  she  sustained 
injury  to  her  person. 
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2.  While  in  the  trial  of  an  action  of  the  natnro  above  indicated  evidence  that 
the  plaintiff  complained  of  specified  pains  and  injuries  is  not  ordinarily 
admLssible,  it  will  not,  in  a  given  case,  be  cause  for  a  new  trial  that  evidence 
was  admitted  that  the  plaintiff  merely  complained^  and  stated  that  she  had 
received  a  jolt  In  alighting  from  the  train. 

3.  The  instructions  of  the  court  on  the  subjects  of  contributory  negligence,  the 
degree  of  diligence  required  of  the  defendant,  and  the  duty  of  the  plaintiff 
as  to  avoiding  the  consequences  of  the  defendant's  negligence  were  not  so 
confused  and  connected  with  each  other  as  to  be  misleading. 

4.  When  all  of  the  instructions  on  the  subject  of  the  measure  of  damages  are 
considered  together,  there  was  no  material  error  in  the  charge  on  that  sub- 
ject. 

5.  The  charge  that  it  was  the  duty  of  the  defendant  to  stop  the  train  '^  long 
enough  '*  at  its  station  for  the  plaintiff  to  alight  was  not  erroneous  because 
an  expression  of  opinion  as  to  what  would  be  negligence,  but  was  a  correct 
statement  of  a  rule  of  law  applicable  to  one  of  the  issues  in  the  case.  It 
was  inaccurate  to  charge  that  the  defendant  should  have  furnished  the 
plaintiff  a  safe  place  to  alight,  because  there  was  no  allegation  in  the  petition 
to  warrant  such  an  instruction ;  but  this  inaccuracy  is  not  cause  for  a  new 
trial  in  this  case. 

6.  The  evidence  warranted  the  verdict,  and  there  was  no  abuse  of  discretion  in 
refusing  to  set  it  aside. 

Argued  April  15,  — Decided  May  13,  1906. 

ActioQ  for  damages.  Before  Judge  Fite.  Gordon  superior  court. 
October  29,  1904. 

When  this  case  was  before  this  court  at  the  October  term,  1902, 
it  was  held  that  the  petition,  properly  construed,  sought  to  recover 
on  the  theory  that  the  defendant' s  employees,  against  the  plain- 
tiffs will,  "  forcibly  and  violently  removed  her  from  a  moving 
traio,  in  reckless,  if  not  wanton,  disregard  of  her  rights  and  her 
safety  ;"  and  that  as  there  was  no  evidence  to  support  this  theory, 
a  verdict  in  favor  of  the  plaintiff  was  not  authorized.  116  Oa. 
448.  At  the  second  trial  the  plaintiff  offered  an  amendment,  in 
which  she  alleged,  that  she  was  not  discharged  from  the  car 
in  the  manner  that  she  should  have  been,  or  with  the  care  and 
caution  that  the  defendant's  employees  should  have  exercised; 
that  when,  with  her  baby  in  her  arms,  she  got  upon  the  bottom 
step  of  the  platform  with  a  view  of  getting  off  the  train,  it  b^an 
to  move ;  that  the  conductor  and  flagman  negligently  omitted  to 
Older  the  train  stopped,  and  while  it  was  in  motion  took  the 
plaintiff  by  the  arms  and  discharged  her  from  the  car,  and,  though 
supported  by  them,  she  struck  the  ground  more  violently  than 
under  other  conditions  might  have  happened ;  that  as  a  result  of 
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the  negligeace  of  the  defendant  in  not  stopping  the  train  for  the 
purpose  of  discharging  the  plaintiff  and  ''  in  lifting  or  assisting  her 
off  while  the  car  was  yet  in  motion,"  she  was  injured  and  dam- 
aged. The  defendant  objected  to  the  allowance  of  the  amend- 
ment, on  the  ground,  among  others,  that  it  set  forth  a  new  cause 
of  action.  The  court  allowed  the  amendment.  The  trial  resulted 
in  a  verdict  against  the  defendant,  for  $600.  It  excepted  to  the 
allowance  of  the  amendment,  and  to  the  overruling  of  its  motion 
for  a  new  trial. 

Payne  &  Tye  and  Starr  &  JErwin,  for  plaintiff  in  error. 
W,  It,  Rankin  and  Cantrell  &  Samsaur,  contra. 

Fish,  P.  J.  1.  Counsel  for  the  plaintiff  in  error  contend  that 
the  amendment,  properly  construed,  made  no  material  change  in 
the  original  petition ;  but  that  if  it  can  be  construed  to  vary  ma- 
terially from  the  petition  in  the  allegations  as  to  the  manner  in 
which  the  injury  was  sustained  and  the  negligence  of  the  defend- 
ant, it  set  forth  a  new  cause  of  action,  and  for  this  reason  should 
not  have  been  allowed.  There  were  other  grounds  of  objection, 
but  they  were  not  referred  to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error.  The  original  petition,  as  construed  by  this  court, 
charged  that  the  plaintiff  was  forcibly  and  against  her  will  re- 
moved from  the  car,  whereas  the  amendment  avers,  not  that  the 
plaintiff  was  forcibly  removed  from  the  car,  but  that  she  was  as- 
sisted to  alight  under  such  circumstances  and  conditions  as  to  re* 
suit  in  injury  to  her  person.  We  think  it  clear  that  the  amend- 
ment differs  from  the  original  petition  in  material  particulars  as  to 
the  details  of  the  transaction  which  resulted  in  the  plaintiff's 
injury.  The  amendment  did  not  set  forth  a  new  cause  of  action. 
This  subject  was  so  exhaustively,  ably,  and  thoroughly  discussed 
by  the  Chief  Justice,  in  City  of  Columbus  v.  Anglin^  120  Ga,  785, 
790  et  seq.,  that  it  would  be  a  work  of  supererogation  to  attempt 
to  throw  any  additional  light  on  the  abstract  question  there  dis- 
cussed. The  key  to  the  whole  matter  lies  in  the  proposition  there 
announced  (p.  791),  that  "so  long  as  "a  plaintiff  pleads  but  one 
wrong, he  does  not  setup  more  than  one  cause  of  action."  Sej 
also  Insurance  Co,  v.  Leader,  121  Ga.  260  (2),  268 ;  So.  By.  Co.  v. 
Horine,  121  Ga.  386  (1);  Cen.  of  Ga.  By.  Co.  v.  ffenson,  121  Ga. 
462.    Tested  by  the  rules  laid  down  in  these  cases,  we  have  no 
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difficulty  in  reaching  the  conclusion  that  the  amendment  did  not 
set  forth  a  new  cause  of  action.  The  cause  of  action  was  the 
same  as  that  declared  on  in  the  original  petition,  to  wit,  the  wrong 
done  the  plaintiff  by  negligently  injuring  her  in  the  manner 
in  which  she  alighted  from  the  train.  Or,  to  state  it  differently, 
the  plaintiff  had  a  right  to  disembark  safely  from  the  train.  The 
wrong  consisted  in  violating  this  right.  The  manner  in  which 
it  was  violated  was  a  minor  fact  and  might  be  changed  by  amend- 
ment New  charges  of  negligence  could  be  thus  added  if  they 
contributed  to  or  related  to  the  same  wrong.  So,  By.  Co,  v.  Ho- 
fine,  supra.  The  amendment  sought  merely  to  change  the  descrip- 
tion of  the  details  or  minor  facts  of  the  transaction.  It  did  not 
change  the  main  fact  The  wrong  in  each  case  was  the  sama 
A  plaintiff  may  in  different  counts  of  a  petition  set  forth  the  same 
cause  of  action  in  as  many  different  ways  as  he  sees  proper. 
Gainesville  By,  Co,  v.  Austin^  122  Oa,  823.  Whether  he  can  do 
80  in  the  same  count  is,  however,  a  question  of  some  difSculty, 
and  one  which  need  not'be  decided  in  the  present  case.  Nor  need 
we  decide  whether  the  amendment  in  the  present  case  should  be 
treated  as  adding  a  new  count  to  the  petition,  or  as  making  contra- 
dictory averments  of  fact  in  the  same  count,  none  of  the  allega- 
tions of  the  original  petition  having  been  stricken.  The  objection 
to  the  amendment  raised  nd  such  question,  but  alleged  merely 
that  the  amendment  set  forth  a  new  and  distinct  cause  of  action. 
This  objection  was  not  well  taken, 

2.  In  one  ground  of  the  motion  for  a  new  trial  error  is  as« 
signed  upon  the  admission  of  testimony  that  the  plaintiff  <'  com- 
I^ained"  the  night  after  the  injury,  and  just  as  she  got  off  the 
train  said  "that  was  quite  a  jolt,  or  something  to  that  effect." 
In  A,,  K.  &N.  By.  Co.  v,  Qardner,  122  Oa.  82,  it  was  held  to 
be  error,  in  the  trial  of  an  action  for  personal  injuries,  to  admit 
testimony  that  the  plaintiff  complained  to  her  physician  ''of  back- 
ache and  pains  in  her  hips. "  In  the  present  case,  however,  it 
does  not  appear  that  the  plaintiff  complained  of  any  particular 
pain  or  injury,  but  that  she  simply  complained  and  stated  that 
ahe  had  received  quite  a  jolt  We  are  unable  to  see  how  this 
testimony  could  have  prejudiced  the  defendant  in  any  way  or 
bave  resulted  in  any  harm  to  its  case.  The  admission  of  the  tes- 
timony was  not  cause  for  a  new  trial. 
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3,  Complaint  is  also  made  that  the  court  charged  in  the  same 
connection  the  principles  of  law  laid  down  in  the  Civil  Code,  §§ 
2322,  3830;  and  it  is  contended  that,  under  the  ruling  in  Amer- 
icus  By,  V.  Litckie,  87  Oa,  6,  which  was  followed  in  Macon  Ry.Co, 
V.  Moore,  99  Oa.  229,  and  in  Savannah  By.  Co.  v.  Hatchery  118 
Oa.  273,  a  new  trial  should  have  beeq  granted.  In  the  charge 
complained  of,  the  judge  instructed  the  jury  that,  the  plaintiff 
being  a  passenger,  the  defendant  was  bound  to  exercise  extraordi- 
nary care.  He  then  defined  this  degree  of  diligence,  and  stated 
that  if  the  defendant  failed  to  exercise  it  the  plaintiff  could  re- 
cover, if  she  could  not,  by  the  exercise  of  ordinary  care,  have  pre- 
vented the  injury.  The  judge  then  charged  the  law  relating  to 
contributory  negligence,  prefixing  the  instruction  and  separating 
it  from  the  other  charges  by  the  word  "again."  The  law  was 
correctly  given  on  all  the  subjects  dealt  with,  and  we  do  not  think 
the  different  principles  were  so  confused  and  connected  with  each 
other  as  to  be  misleading.  The  case  differs  from  those  cited  and 
relied  on  by  the  plaintiff  in  error. 

4  Complaint  is  also  made  of  the  charge  on  the  subject  of  the 
measure  of  damages,  wherein  the  court  instructed  the  jury  that 
the  plaintiff  could  recover  for  the  "actual  injury  sustained  by 
her."  It  is  claimed  that  the  language  quoted  is  too  broad.  When 
this  language  is  read  in  connection  with  the  other  portion  of  the 
charge,  it  is  perfectly  plain  that  the  court  intended  to  restrict  the 
plaintiff  to  a  recovery  of  damages  for  pain  and  suffering  arising 
from  the  injuries  alleged  in  the  petition  and  supported  by  testi- 
mony. The  jury  were  distinctly  instructed  that,  as  the  plaintiff 
was  a  married  woman,  no  recovery  could  be  had  for  lost  time, 
diminished  capacity  to  labor,  or  expenses  of  medical  attention. 
The  only  measure  of  damages  for  pain  and  suffering  is  the  enlight- 
ened conscience  of  an  impartial  jury;  and  this  the  court  charged. 

5.  The  court  charged  that  it  was  the  duty  of  the  defendant  to 
stop  its  train  long  enough  for  the  plaintiff  to  alight,  and  to  furnish 
her  a  reasonably  safe  place  to  get  off.  It  is  contended  that  this  is 
an  expression  of  opinion  as  to  what  would  constitute  negligence, 
and  that  there  was  no  all^ation  in  the  petition  that  the  defendant 
had  not  furnished  a  safe  place  for  the  plaintiff  to  alight  from  the 
train.  We  do  not  think  the  charge  contained  any  expression  of 
opinion  which  would  violate  the  rule  laid  down  in  the  code,  that 
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a  judge  must  uot  express  or  intimate  any  opinion  as  to  what  has 
or  has  not  been  proved.  The  judge  was  merely  stating  to  the 
jury  the  rule  of  law  applicable  to  one  of  the  issues  in  the  case.  It 
is  certainly  good  law  that  a  carrier  of  passengers  must  stop  its 
train  at  stations  a  reasonable  time  for  passengers  to  alight.  The 
expression  ''stop  long  enough"  for  the  plaintiff  to  alight  was  not 
strictly  accurate,  but  no  criticism  was  made  on  this  language. 
The  judge  was  not  dealing  with  a  question  of  negligence,  but 
was  strictly  within  his  province  in  charging  the  jury  the  rules 
of  law  by  which  they  were  to  be  governed.  It  was,  hgwever, 
inaccurate  to  refer,  in  the  charge,  to  a  safe  place  at  which  to 
alight.  There  was  no  allegation  in  the  petition  rendering  such 
an  instruction  pertinent,  and  it  should  not  have  been  given.  But 
we  do  not  think  this  inaccuracy  would  require  the  granting  of 
a  new  trial.  This  is  the  second  venlict  in  the  case,  and  one  rea- 
sonable in  amount.  The  case  was  fairly  tried,  and  this  slight 
inaccuracy  ought  not  to  work  a  new  trial. 

6.  There  was  evidence  which  supported  the  allegations  in  the 
amendment  to  the  petition,  and  the  verdict  was  therefore  not 
without  evidence  to  support  it. 

Judgment  affirmed.  All  the  Jftstices  concur,  except  Candler  J., 
absent. 


CATOOSA  SPRINGS  COMPANY  v,  WEBB.  iM^U 

There  was  nothing  in  the  evidence  to  anthorize  a  submiwion  to  the  jury  of  the 
question  whether  the  line  between  the  two  estates  had  been  acquiesced  in  for 
seven  years,  as  shown  by  acts  or  declarations  of  the  adjoining  landowners. 

Argued  April  16,  —  Decided  May  13, 1906. 

Processioning.  Before  Judge  Fite.  Catoosa  superior  court. 
October  17,  1904. 

Payne  ilk  Payne  and  R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 
TT.  E.  Mann,  contra. 

Cobb,  J.  Webb  was  the  owner  of  lot  198  and  the  Catoosa 
Springs  Company  was  the  owner  of  lot  197  in  the  28th  district  of 
Catoosa  county.  The  dividing  line  between  these  lots  was  in  con- 
troversy.     Processioners  were  appointed  to  mark  the  line,  and  the 
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company  filed  a  protest  to  their  return.  The  issue  thus  made  up 
came  on  for  trial  in  the  superior  court,  and  resulted  in  a  verdict  in 
favor  of  the  line  as  marked  by  the  processioners  and  as  contended 
for  by  Webb.  The  evidence  abundantly  authorized,  if  it  did  not 
demand,  a  finding  that  the  original  survey  called  for  the  line  as 
contended  for  by  the  company.  Webb  contended  that  even  if  the 
line  as  claimed  by  him  was  not  according  to  the  original  survey, 
acquiescence  for  seven  years,  by  acts  and  declarations  of  the  pres- 
ent owners  of  the  lots  and  those  under  whom  each  claimed,  had 
established  the  line  as  marked  by  the  processioners.  The  judge 
submitted  this  question  of  acquiescence  to  the  jury,  and  this  is 
assigned  as  error,  and  is  the  controlling  question  in  the  case  as 
her.e  presented.  To  establish  a  line  by  acquiescence,  it  must 
appear  that  the  owners  of  the  property  to  be  affected  by  the  es- 
tablishment of  the  line  either  acted  in  such  a  manner  for  a  space 
of  seven  years,  or  made  such  declarations  during  the  continuance 
of  that  period,  as  to  show  that  the  line  claimed  was  the  true  line 
between  the  estates.  While  there  is  in  the  record  evidence  of  a 
recognition  of  the  line  as  claimed,  there  is  not  sufl&cient  evidence 
to  authorize  a  finding  either  that  the  owners  agreed  upon  this  line, 
or  that  this  recognition  continued  for  such  a  length  of  time  as  to 
amount  to  an  acquiescence  for  seven  years.  There  are  witnesses 
who  testify  that  the  adjacent  landowners  aquiesced  in  this  line, 
but  upon  a  close  analysis  of  their  testimony  it  appears  that  this 
was  really  nothing  more  than  mere  neighborhood  notoriety  and 
not  based  upon  any  specific  acts  or  declarations.  A  careful  scru- 
tiny of  the  entire  evidence  fails  to  disclose  either  an  act  or  a 
declaration  which  could  be  made  the  foundation  for  a  finding 
that  there  had  been  an  acquiescence  for  seven  years  in  the  line 
claimed.  The  case  should  have  been  submitted  to  the  jury 
simply  on  the  issue  as  to  whether  the  evidence  was  sufficient  to 
show  that  the  line  as  marked  by  the  processioners  was  the  line 
of  the  original  survey ;  and  it  was  erroneous,  under  the  present 
evidence,  to  charge  upon  the  subject  of  acquiescence  for  seven 
years  by  acts  or  declarations. 

Judgment  reversed.     All  the  Justices  concur,  except  Candler, 
J,,  absent. 
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1.  If  there  are  latent  defects  in  machinery,  or  dangers  incident  to  an  employ- 
ment, unknown  to  a  servant,  of  which  the  master  knows  or  ought  to  know, 
he  is  bound  to  give  the  servant  warning  in  respect  thereto. 

2.  In  a  suit  by  a  servant  aiijainst  a  master,  alleging  failure  of  duty  on  the  part 
of  the  latter  in  not  giving  to  the  servant  warning  of  a  danger  incident  to  his 
employment,  it  must  appear  that  the  master  knew  or  ought  to  have  known 
of  the  danger,  and  that  the  servant  injured  did  not  know  and  had  not  equal 
means  with  the  master  of  knowing  such  fact,  and  by  the  exercise  of  ordi- 
narj-  care  could  not  have  known  it. 

3.  If  the  danger  is  obvious,  and  as  easily  known  to  the  servant  as  to  the  mas- 
ter, the  latter  will  not  be  liable  for  failing  to  give  warning  of  it. 

4.  A  master  is  bound  to  exercise  ordinary  care  in  the  selection  of  servants,  and 
not  to  retain  them  after  knowledge  of  incompetency.  If  he  discharges  his 
duty  in  these  particulars,  he  is  not  required  to  anticipate  that  they  may  be 
negligent,  and  to  warn  one  of  them  of  dangers  which  may  arise  from  the 
possible  negligence  of  others. 

5.  Where  an  employee  injured  by  a  machine  in  a  cotton  factory  contended 
that  the  danger  was  not  obvious,  because  a  portion  of  the  machine  was  cov- 
ered with  cotton  which  olAcured  the  view  and  prevented  the  employee  from 
seeing  an  open  door  in  the  machine  ;  and  where  the  defendant  sought  to 
show  that  had  the  plaintiff  performed  his  duty  the  cotton  would  not  have 
fallen  down  so  as  to  obscure  the  view  and  prevent  the  open  door  from  being 
readily  seen,  it  was  error  for  the  presiding  judge  to  charge  that  it  was  im- 
material whether  the  cotton  fell  down  so  as  to  obscure  the  view  or  not. 

^.  The  charge  in  i-espect  to  the  meas.ire  of  damages  was  somewhat  general,  but 
the  evidence  not  disclosini^  elements  of  special  damage  of  a  kind  to  require 
more  detailed  instructions  on  the  subject,  and  there  being  no  request  to 
charge,  the  judgment  would  not  be  reversed  on  this  ground. 

Argued  April  20,  —  DeoideU  May  13, 1905. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
court.     November  14,  1904. 

McNally  brought  suit  against  the  Crown  Cotton  Mills,  a  cor- 
poration, seeking  to  recover  damages  for  a  personal  injury.  He 
alleged  that  he  was  an  employee  of  the  defendant,  and  was 
working  on  a  certain  machine ;  that  it  had  rollers,  teeth,  and  saws 
which  were  protected  by  an  apron  or  door,  which  for  the  safety  of 
the  employee  should  be,  and  usually  was,  kept  closed,  and  so;  far 
as  plaintiff  knew  had  always  been  so  kept  while  the  machine  was 
running ;  that  to  have  left  the  door  down  or  open  so  as  to  expose 
the  cylinders  and  saws  was  dangerous  to  the  person  operating  the 
machine ;  that  the  plaintiff  was  young  (being  but  sixteen  years 
old)  and  inexperienced,  especially  in  regard  to  this  machine,  and 
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had  not  been  warned  of  its  dangers,  or  of  the  danger  incident  to 
leaving  the  door  open  or  down,  or  as  to  the  absence  of  the  "  strip- 
per stick ; "  that  he  was  put  to  work  upon  the  machine,  and  it  wa5 
his  duty  to  clean  oflf  the  "  stripper  stick ; "  that  he  was  proceeding 
to  find  it  for  that  purpose ;  that  the  defendant  had  negligently 
left  the  machine  in  a  dangerous  condition;  that  the  stick  was  not 
present,  and  the  door  was  negligently  left  down,  and  the  machin- 
ery was  open  so  as  to  catch  the  hand  of  a  person  working  there  ; 
that  he  was  not  aware  of  this,  nor,  in  the  exercise  of  ordinary 
care,  could  he  have  discovered  it,  because  the  whole  top  and  breast 
of  the  machine  were  filled  with  cotton  and  covered  completely,  and 
it  was  not  possible  to  tell  whether  the  door  was  closed  or  whether 
the  stick  was  present,  or  what  condition  the  machine  was  in ;  that 
the  foreman  was  present  and  knew  of  this,  but  did  not  notify  him 
of  the  danger ;  and  that  while  hunting  for  the  stick  his  hand  was 
injured.  Negligence  was  charged  in  not  furnishing  him  a  safe 
place  to  work,  and  in  not  warning  him  o(  the  danger;  and  there 
were  other  allegations  not  material  to  mention.'  The  defendant 
denied  negligence  or  liability  on  its  part.  After  a  verdict  for  the 
plaintiff  the  defendant  moved  for  a  new  trial  on  several  grounds. 
The  following  charges,  among  others,  were  alleged  as  error:  "  If 
the  injury  occurred  on  account  of  the  negligence  of  the  defendant 
company  in  not  notifying  the  plaintiff,  as  he  insists,  and  be  did 
not  know  of  the  dangerous  condition  of  the  door  when  down,  or 
could  not  have  known  it  by  the  exercise  of  ordinary  care  and  dili- 
gence, then  he  could  recover. "  "  The  real  question  for  you  to  de- 
termine first,  I  will  say,  is  whether  or  not  defendant,  in  the  exer- 
cise of  ordinary  care,  shoulc^  have  notified  the  plaintiff  of  the 
dangerous  condition  of  the  machinery  when  in  motion  and  the 
door  down."  "There  is  some  contention  as  to  whether  the  cotton 
did  or  did  not  fall  down  over  the  open  door  so  as  to  obscure  the 
vision  and  prevent  the  plaintiff  from  seeing  whether  or  not  it  was 
dangerous,  but  as  the  court  understands  the  law  and  gives  you  in 
charge,  it  is  immaterial  whether  it  so  fell  down  or  not.  The  ques- 
tion is,  in  this  case,  did  the  plaintiff  know  of  the  danger  incident 
to  operating  the  machinery  when  the  door  was  open?  If  he  did,  or 
ought  to  have  known  it  by  the  exercise  of  ordinary  care  and  dili- 
gence, then  he  can  not  recover.  If  he  did  not  or  could  not,  then 
he  can  recover."     Error  was  further  assigned  on  the  charge  as  to 
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the  measure  of  damages,  on  the  ground  that  it  was  too  vague  and 
indefinite,  and  laid  down  no  rule  for  the  jury  in  arriving  at  the 
amount  of  the  verdict,  but  allowed  them  to  givean  amount  that 
in  their  judgment  would-  compensate  the  plaintiff  for  the  loss  of 
his  arm.  It  is  unnecessary  to  set  out  the  evidence  further  than  to 
state  that  the  plain  tifif  sought  to  sustain  his  allegations,  while  the 
defendant  sought  to  show  that  it  was  not  negligent,  but  that  the 
injury  to  the  plaintiff  resulted  from  his  own  negligence  or  that  of 
his  coemployees.  He  was  sixteen  years  of  age,  and  had  worked 
at  the  mill  several  years  and  at  this  machine  about  three  weeks. 
The  Jtoors  were  opened  and  the  cards  cleaned  several  times  a  day. 
The  motion  was  overruled,  and  the  defendant  excepted. 

R,  J.  &  J.  McCamy,  for  plaintiff  in  error,  cited,  besides  the 
authorities  cited  in  the  following  opinion.  Civil  Code,  §  3830 ;  Oa, 
^.80/227;  94/535;  95/815  ;  111/528. 

Arnold  &  Arnold,  Harvey  Hill,  and  George  6.  Glenn,  contra, 
cited  Ga,  B.  60/329;  76/785;  80/637 ;  86/149-50;  92/95;  118 
U.S.  554;  2  Thomp.  Tr.  §§2077-78;  Poll.  Torts,*  161- 2  ;  Field, 
Dam.  613-15;  Wood's  Mayne,  Dam.    596,  §   627;4Q.  B.  Div. 

406, 49  L.  J.,Q.  B.  237-8. 
t 
LuBfPKiN,    J.    (After  stating  the  facts.)     1-3.     If  there  are 
latent  defects  in  machinery,  or  dangers  incident  to  an  employment, 
unknown  to  a  servant,  of  which  the  master   knows  or  ought  to 
know,  he  is  bound  to  give  the  servant  warning  in  respect  thereto. 
But  a  servant  assumes  the  ordinary  risks  of  his  employment,  and 
is  bound  to  exercise  his  own  skill  and  diligence  to  protect  himself. 
In  a  suit  seeking  to  recover  of  a  master,  where  it  is  claimed  that 
there  was  a  failure  of  duty  on  his  part  in  not  giving  to  the  servant 
notice  or  warning  of  a  danger  incident  to  his  employment  in  con- 
nection with  a  machine,  it  must  appear  that  the  master  knew  or 
ought  to  have  known  of  the  danger  in  the  machinery,  and  that  the 
servant  injured  did  not  know  and  had  not  equal  means  with  the 
master  of  knowing  such  fact,  and  by  the  exercise  of  ordinary  care 
could  not  have  known  of  it.      ttvil  Code,  §§  2611,  2612.      If  the 
danger  is  obvious,  and  as  easily  known  to  the  servant  as  to  the 
master,  the  latter  will  not  be  liable  for  failing  to  warn  him  of  it. 
Ludd  V.  Jf^Ukins,  118  Ga.  525  ;  Hamhy  v.  Union  Paper-Mills  Co., 
110  Oa,  1 ;  Stubbs  v.  Atlanta  Oil  Mills,  92   Ga.  495 ;    Cartledge 
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V.  Pierpont  Mfg.  Co.,  120  Ga,  221;  Hoyle  v.  Excelsior  Laundry 
Co.,  95  Ga.  34;  White  v.  Kenmn,  83  Ga.  343. 

4.  As  to  fellow-servauts,  the  duty  of  the  master  is  to  exercise 
ordinary  care  in  the  selection  of  them,  and  not  to  retain  them 
after  knowledge  of  incompetency.  If  he  discharges  his  duty 
in  this  regard  (except  in  cases  of  railroads,  or  of  children  of  tender 
years),  he  is  not  liable  to  one  servant  for  injuries  arising  from  the 
negligence  of  fellow-servants.  One  of  the  risks  which  a  servant 
assumes  is  negligence  or  misconduct  of  a  fellow-servant  about  the 
same  business.  Civil  Code,  §2610;  Evans  v.  JosephiTie  Mills, 
119  Ga.  448;  Shields  v.  Yonge,  15  Ga.  349.  If  the  master  has 
used  ordinary  care  in  the  selection  of  servants,  and  has  not  re- 
tained them  after  knowledge  of  incompetency,  he  is  not  required 
to  anticipate  that  they  may  be  negligent,  and  to  warn  one  of  them 
of  dangers  which  may  arise  from  the  possible  negligence  of  others. 
While  the  presiding  judge  charged  that  if  the  injury  occurred  oft 
account  of  the  negligence  of  fellow-servants,  "nothing  else  appear- 
ing," the  plaintiff  could  not  recover,  he  immediately  followed  this 
charge  with  the  first  and  second  charges  complained  of,  as  set  out 
in  the  statement  of  facts.  As  he  did  not  inform  them  that  the 
master  was  not  bound  to  anticipate  negligence  of  a  cpemployee 
and  give  warning  against  it,  and  as  one  contention  in  the  case 
was  whether  the  danger  was  such  as  to  impose  on  the  master 
the  duty  to  give  warning  in  regard  to  it,  or  was  a  danger  arising 
solely  from  negligence  of  a  coemployee,  these  charges,  standing 
alone,  did  not  fully  submit  to  the  jury  how  far  the  duty  of  the 
master  in  this  respect  extended.  As  no  request  to  charge  on  the 
subject  was  made,  perhaps  a  new  trial  might  not  result  on  this 
ground  alone. 

5.  The  plaintiff  alleged,  and  sought  to  prove,  that  the  danger 
was  not  obviou?5,  because  the  top  and  breast  of  the  machine  were 
covered  with  cotton,  and  it  was  not  possible  to  tell  whether  the 
door  was  closed  or  open.  The  defendant  sought  to  show,  that  it 
was  the  duty  of  the  plaintiff  to  look  after  what  is  called  the 
"stripper  stick"  on  which  the  cotton  was  wound,  and  to  clean  it 
off  and  put  it  back  j  that  if  this  had  been  properly  done,  the 
cotton  would  not  have  fallen  down  and  obscured  the  complete 
view  of  the  open  door ;  that  instead  of  doing  this  himself,  he  asked 
another  employee  to  do  it,  on  the  occasion  in  question ;  and  that 
if  it  were  not  done,  and  the  cotton  fell  so  as  to  wholly  or  partially 
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conceal  the  open  door,  it  resulted  from  the  plaintiff's  own  fault,  or 
that  of  his  coemployee,  and  not  from  any  latent  danger  in  the 
machine  itself,  whether  the  doors  were  open  or  shut.  It  will  thus 
be  seen  that  the  question  of  whether  the  danger  was  obvious  and 
patent,  6r,  if  not,  whether  it  was  prevented  from  being  so  by  reason 
of  the  plaintiff's  own  conduct  or  that  of  a  fellow-servant,  was  an 
important  ona  It  was  accordingly  error  for  the  court  to  inform 
the  jury  that,  in  the  view  which  he  entertained  of  the  law,  it  was 
immaterial  whether  the  cotton  fell  down  so  as  to  obscure  the  vision, 
or  not.  Counsel  for  the  plaintiff  contends  that  the  charge  which 
the  court  gave  on  this  subject  was  more  injurious  to  him  than  to 
the  defendant.  But  it  was  erroneous,  and  may  have  shutout  from 
the  jury  a  material  contention  forming  part  of  the  defense. 

6.  The  charge  in  respect  to  the  measure  of  damages  was  some- 
what general,  informing  the  jury  that  they  should  only  compensate 
the  plaintiff,  if  they  found  for  him,  for  the  loss  of  his  arm  and  for 
pain  and  suffering,  and  that  they  should  determine  how  much 
would  be  a  fair  and  just  compensation.  There  was,  however,  no 
evidence  showing  diminished  earnings.  Neither  were  the  mortal- 
ity tables  introduced.  The  data  on  which  to  base  the  charge  on 
this  subject  being  not  very  exactly  proved,  it  was  natural  that  the 
charge  on  it  should  be  general.  No  more  specific  charge  was  re- 
quested. 

Judgment  reversed.  All  the  Justices  concur ^  except  Candler  J"., 
absent. 


SMILEY  V.  PADGETT.  {M 


1.  In  the  trial  of  a  claim  case,  declarations  of  the  defendant  in  execution,  made 
up  to  the  time  of  the  levy  and  while  he  was  in  possession,  that  he  owned  the 
property  levied  on,  are  admissible  in  evidence,  if  there  is  any  evidence  that 
he  was  in  possession  of  the  property  at  the  time  of  the  levy  ;  but  i  f  the  evi- 
dence on  the  question  of  possession  is  conflicting,  the  jury  should  be  in- 
structed to  disregard  the  declarations  unless  they  believe  that  the  defendant 
was  in  possession.  In  the  absence  of  an  exception  to  the  chaige,  it  is  to  be 
presumed  that  the  jury  were  so  instructed. 

2.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 

Submitted  April  20,— Decided  May  13,  1906. 

Levy  and  claim.      Before  Judge  Fite.      Gordon  superior  court 
December  12,  1904. 
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An  execution,  issued  on  the  foreclosure  of  a  laborer 's  lien  in 
favor  of  Padgett,  was  levied  on  a  lot  of  wood  as  the  property  of 
Huflfaker,  and  Smiley  interposed  a  claim.  The  jury  found  the 
property  subject.  •  The  claimant's  motion  for  a  new  trial  was 
overruled,  and  he  excepted.  The  motion  was  on  the  grounds,  that 
the  verdict  was  contrary  to  the  evidence,  and  that  the  court  ad- 
mitted evidence  that  the  defendant  in  execution  had  stated,  be- 
fore the  levy,  that  the  wood  was  his. 

Cantrell  &  Ramsaur  and  K  J.  &  J.  McGamy,  fer  plaintiff  in 
error.     Starr  &  Erwin,  contra. 

Cobb,  J.  1.  In  Butledge  v.  Hudson,  80  Qa.  267  (6),  it  was 
held  that  where  the  claimant  admitted  that  the  defendant  in  exe> 
cution  was  in  possession  at  the  time  of  the  levy,  any  declarations 
made  by  the  defendant  up  to  the  time  of  the  levy  and  while  in 
possession  are  admissible  in  evidence.  The  principle  of  this  de- 
cision would  extend  to  a  case  where  the  evidence  showed  that 
the  defendant  was  in  possession.  Whenever  there  is  evidence  of 
possession  in  the  defendant  in  execution  at  the  time  of  the  levy, 
his  declarations  may  be  admitted.  In  such  a  case,  however,  the 
jury  should  be  instructed  to  disregard  the  declarations  unless  they 
believe  from  the  evidence  that  he  was  in  possession  claiming  the 
property  as  his  own.  In  the  present  case  there  was  no  exception 
to  the  charge,  and  we  are  bound  to  presume  that  the  jury  were 
correctly  and  fully  instructed  on  this  question ;  and  there  was 
evidence  from  which  the  jury  could  find  that  the  defendant  in 
execution  was  in  possession  claiming  the  property  as  his  own. 

2.  While  the  evidence  was  conflicting,  and  probably  prepon- 
derated in  favor  of  the  claimant,  there  was  evidence  from  which 
the  jury  could  fiad  that  the  defendant  in  execution  was  the 
owner  of  the  wood.  The  claimant's  theory  was  that  Huflfaker  was 
employed  by  him  to  haul  and  ship  the  wood,  and  that  he  had 
been  fully  paid  for  his  services.  If  the  jury  had  believed  the 
claimant's  theory,  they  would  have  been  bound  to  fiad  from  the 
evidence  that  Huflfaker  had  been  fully  paid  for  his  services.  But 
the  jury  were  authorized  to  find  that  Huflfaker  owned  the  wood 
levied  on,  and  that  the  property  was  subject  to  the  execution. 

Judgment  affirmed.  All  the  Justices  concur,  except  Candler, 
«/".,  absent. 
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CHATTANOOGA  SOUTHERN  RAILROAD  COMPANY  v. 
WHEELER,  administrator. 

A  railway  company  is  not,  relatively  to  one  who  has  no  business  to  transact 
with  it  bat  who  goes  to  its  station  at  the  instance  of  a  third  person  to  look 
after  some  private  property  which  he  has,  without  the  company's  permis- 
sion, stored  in  |i  warehouse  which  it  has  practically  abandoned  and  allowed 
to  become  out  of  repair,  under  any  duty  to  keep  the  building  and  its  ap- 
proaches in  a  safe  condition  for  use  by  persons  entering  or  leaving  the 


Argued  April  20,  —  Decided  May  13,  1906. 

Action  for  damages.      Before  Judge  Henry.      Chattooga  supe- 
rior court.     August  31,  .1904. 

/.  M.  Bellah  and  Pritchard  &  Sizer,  for  plaintiff  in  error. 
Weshy  Shropshire^  contra. 

Evans,  J.  A  suit  for  damages  was  brought  by  W.  T.  Simmons 
against  the  Chattanooga  Southern  Railroad  Company,  the  plaintiff 
alleging  that  he  had  sustained  personal  injuries  by  reason  of  hav- 
ing fallen  through  a  platform  built  around  a  station-house  belong- 
ing to  the  defendant  company,  which  platform  the  company  had 
failed  to  keep  in  repair  or  in  a  safe  condition  for  use  by  the  public. 
Pending  the  action  the  plaintiff  died,  and  his  administrator,  J.  V. 
Wheeler,  was  made  a  party  plaintiff  in  his  stead.  The  case  was 
three  times  tried,  the  last  trial  resulting  in  a  verdict  against  the 
railroad  company.  It  is  here  complaining  of  a  judgment  overrul- 
ing its  motion  for  a  new  trial,  and  also  of  the  refusal  of  the  court 
to  grant  a  nonsuit  The  plaintiff  based  his  right  to  a  recovery 
upon  the  following  allegations  of  fact :  At  Chelsea  the  defendant 
company  had  a  depot  and  warehouse,  wherein  goods  were  stored 
whilst  awaiting  shipment  from  that  station,  or  delivery  after  ship- 
ment to  its  patrons.  It  maintained  a  platform  attached  to  the 
building,  over  which  ingress  to  and  egress  from  the  building  was 
had  by  members  of  the  public  who  had  business  to  transact  with 
the  company.  On  or  about  May  8,  1900,  plaintiff  "  was  superin- 
tending the  sale  or  delivery  of  guano  for  one  Tom  Knox,  which 
tad  been  shipped  to  said  Knox  over  defendant's  said  road  and 
stored  for  delivery  in  said  warehouse."  He  entered  the  warehouse, 
as  he  had  the  right  and  privilege  to  do,  for  the  purpose  of  attend- 
ing to  his  duties  in  connection  with  the  delivery  of  this  guano,  and 
^Jso  "  for  the  purpose  of  seeing  after  some  other  goods  or  freight 
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in  said  warehouse,  in  which  petitioner  was  interested."  After  at- 
tending to  the  matters  in  hand,  he  started  out  of  the  warehouse 
and  went  upon  and  along  the  platform;  the  supports  under  the 
platform  had  become  rotten  and  decayed,  the  floor  suddenly  gave 
way  beneath  plaintiff,  and  he  received  a  violent  fall  and  serious 
injury. 

The  plaintiff's  petition  undoubtedly  stated  a  ca!be  showing  lia- 
bility on  the  part  of  the  company.  The  proof  offered  in  his  be- 
half, however,  fell  far  short  of  proving  his  case  as  laid.  The  fol- 
lowing facts  were  brought  to  light :  The  depot  and  warehouse  at 
Chelsea  had  been  erected  by  the  company  a  number  of  years  be- 
fore Simmons  met  with  his  injury,  but  at  that  time  the  company 
had  no  agent  at  that  station,  and  had  practicaDy  abandoned  all 
use  of  the  building,  which  had  fallen  into  a  dilapidated  condition. 
Patrons  of  the  road  still  used  the  platform  when  they  had  freight 
for  shipment  and  the  trainmen  unloaded  freight  upon  it.  Oc- 
casionally when  the  consignee  was  not  at  the  station  to  receive 
freight,  or  when  it  was  raining,  goods  were  placed  inside  the 
warehouse  and  there  left  to  their  fate  by  the  trainmen.  Some 
agricultural  implements  which  had  been  shipped  over  the  railroad 
were  for  some  time  stored  in  the  warehouse,  which  was  allowed  to 
remain  open  and  uncared  for ;  but  whether  this  was  with  the  knowl- 
edge and  acquiescence  of  the  company  did  not  appear.  One  of  its 
patrons  stored  some  guano  in  the  warehouse.  Knox  inquired  of 
him  if  he  had  the  company's  permission  to  store  it  there,  and  he 
said  he  had,  and  "it  would  be  all  right"  for  Knox  to  put  his  in 
there.  Knox  had  received  a  car-load  of  guano  at  Chelsea,  which 
had  been  delivered  to  him  on  a  side-track ;  part  of  it  he  unloaded 
from  the  car  into  the  wagons  of  customers  to  whom  he  had  sold 
some ;  the  car  was  afterwards  rolled  down  to  tlie  warehouse  by 
him,  the  rest  of  the  guano  unloaded  and  placed  in  the  building,  and 
the  car  then  rolled  back  to  the  point  at  which  the  company  had 
delivered  it  to  him.  All  this  was  done  without  permission  from 
the  railroad  authorities.  Knox  afterwards  sold  the  guano  from 
time  to  time  to  customers,  delivering  it  to  them  at  the  warehouse, 
and  he  had  employed  Simmons  to  look  after  the  guano  and  make 
delivery  of  it  to  customei-s  when  he  (Knox)  was  not  there. 

It  will  thus  be  seen  that,  in  so  far  as  Simmons  figured  as  the 
representative  of  Knox,  the  plaintiff's  case  was  not  made  out. 
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The  company  owed  to  neither  Knox  nor  his  agent,  under  the  cir- 
cumstances, any  duty  to  keep  in  a  safe  condition  the  platform 
built  around  its  abandoned  warehouse.  Knox  does  not  appear  to 
have  been  even  a  licensee ;  delivery  to  him  of  the  guano  had  been 
made  by  the  company  at  a  point  removed  from  the  building,  and 
he  subsequently  used  the  warehouse  for  his  private  ends,  without 
its  permission  and  presumably  without  its  knowledge.  No  im- 
plied invitation  was  held  out  to  Simmons  or  to  the  public  gen- 
erally to  use  the  premises  in  carrying  on  a  commercial  enterprise 
wholly  disconnected  with  the  business  in  which  the  company  was 
engaged,  and  it  can  not  be  held  accountable  for  its  failure  to  keep 
its  building  and  appurtenances  in  a  state  of  repair.  The  evidence 
also  failed  to  support  the  allegation  in  the  petition  that  Simmons 
went  into  the  warehouse  "for  the  purpose  of  ageing  after  some 
other  goods  or  freight"  therein,  in  which  he  was  personally  inter- 
ested. It  appears  that  he  was  the  owner  of  a  cowhide  which  he 
had  tried  to  sell ;  that  it  had  been  left  in  one  of  the  rooms  of  the 
depot  without  any  permission  from  the  compeiny,  and  that  he  had 
gone  into  this  room  to  see  if  it  was  still  there,  but  did  not  find  it. 
There  was  no  pretense  that  he  had  any  intention  of  offering  the 
cowhide  to  the^  company  for  shipment,  or  had  any  business  deal- 
ings with  the  company  in  connection  therewith.  Our  conclusion 
is  that  the  evidence  did  not  support  the  verdict  returned  in  favor 
of  the  plaintiff,  and  that  a  new  trial  should,  for  this  reason,  have 
been  granted.  Exception  is  taken  to  a  number  of  charges  by  the 
court,  whereby  the  jury  were  left  to  determine  whether  or  not, 
under  the  evidence,  the  company  owed  to  Simmons  the  duty  of 
keeping  its  premises  in  a  safe  condition.  In  the  view  we  take  of 
the  evidence,  the  giving  of  these  charges  was  erroneous,  they  not 
being  warranted  by  the  undisputed  facts  of  the  case. 

Judgment  reversed.     All  the  Justices  concur,  except  Candler,  J., 
ohse-ni. 


JANES  et  at.  v.  DOUGHERTY,  admmistrator. 

1*  A  will  with  oi:ly  two  witnesses  is  absolutely  void  as  a  muniment  of  title  to 
realty  in  this  State ;  and  a  judgment  of  probate  can  not  give  it  any  validity. 

2.  While  a  party  may  be  estopped,  under  certain  circumstances,  from  asserting 
the  invalidity  of  a  will,  there  was  nothing  in  the  present  case  which  would 
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authorize  a  finding  that  such  an  estoppel  had  ariaen  in  favor  of  the  plaintilb 
against  the  defendant. 
d.  There  was  no  error  in  any  of  the  rulings  on  evidence,  which  were  complained 
of ;  and  the  court  did  not  err  in  granting  a  nonsuit. 

Argaed  April  1^2,  —  Decided  May  13,  1906. 

Complaint  for  land.  Before  Judge  Bartlett.  Floyd  superior 
court.     November  28,  1904. 

The  petition  alleged,  in  substance:  Ambrose  Mills  died  in 
North  Carolina,  and  his  will,  which  was  executed  according  to  the 
laws  of  that  State,  was  duly  probated  and  admitted  to  record  there 
in  1849.  He  thereby  devised  to  his  daughter,  Jane  A.  King, 
certain  town  lots  in  Rome,  Georgia,  one  of  which  is  the  land  sued 
for,  to  be  held  by  her  "during  her  life,- for  the  use  and  support  of 
herself  and  children,  and  at  her  death  said  property  .  .  to  be 
equally  divided  among  the  heirs  of  her  body."  She  caused  a 
copy  of  the  wDl  to  be  I'ecorded  in  the  office  of  the  ordinary  of 
Floyd  county  in  1859,  and  took  possession  of  the  property  as 
devisee  for  life,  claiming  no  other  interest  in  it.  The  defendant  is 
in  possession  of  it,  claiming  that  he  purchased  her  life-interest. 
He  had  notice  of  the  will  when  he  bought  this  interest  and  before 
he  bought  any  remainder  interest  in  the  property.  Although  the 
will  is  attested  by  only  two  witnesses,  he  is  estopped  to  deny  its 
validity  as  to  the  remainder  interests.  Jane  A.  King  died  in  1890. 
Some  of  the  plaintiflfs  are  her  children,  and  the  others  are  children 
of  certain  of  her  children  who  died  in  her  lifetime.  They  "  claim 
said  lot  and  rents  of  the  same  as  devisees  under  said  will,  and  not 
as  heirs  of  said  Jane  A.  King."  At  the  trial  some  of  the  plaintiflfs 
withdrew  from  the  case.  From  the  evidence  introduced  by  the 
plaintiflfs  it  appeared,  that  Ambrose  Mills  exercised  acts  of  owner- 
ship over  the  lot  in  question,  and  that  after  his  death  Jane  A. 
King  took  possession  of  it  and  claimed  an  interest  in  it  under  his 
wilL  She  had  eight  children,  and  during  her  life,  at  diflferent 
times  between  1871  and  1880,  the  defendant  obtained  convey- 
ances of  the  interests  of  seven  of  them.  The  other  died  in  the  life- 
time of  the  mother.  Their  deeds  described  these  interests  as  un- 
divided remainder  interests,  to  take  effect  after  the  expiration  of 
the  life-estate  of  Jane  A.  King.  In  1880  Jane  A.  B^ing,  by  a 
deed  which  recited  that  the  remainder  interests  were  in  her  chil- 
dreuy  conveyed  to  the  defendant  what  was  described  as  her  **  life- 
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interest,  and  no  more,"  in  the  lot  in  question.  None  of  the  deeds 
referred  to  the  will  of  Ambrose  Mills  or  indicated  how  the  life- 
estate  and  remainder  interests  were  created. 

A  certified  copy  of  the  will  of  Ambrose  Mills  and  of  the  probate 
proceedings  in  North  Carolina,  which  was  offered  in  evidence  by 
the  plaintiffs,  was  excluded  by  the  court,  on  objection,  on  the 
ground  that  the  will,  having  only  two  witnesses,  was  invalid  in 
this  Stata  The  court  excluded,  as  incompetent,  the  record  of  the 
will  and  of  the  North  Carolina  probate  proceedings,  as  made  in 
the  office  of  the  ordinary  of  Floyd  county.  The  plaintiffs  offered 
in  evidence  certified  copies  of  the  inventory  and  sale  bill  of  the 
property  of  William  E.  Mills,  "showing  the  disposition  of  the 
personal  property  .  .  willed  him  by  his  father,  Ambrose  Mills;" 
also  acertified  copy  of  the  will  of  William  E.  Mills,  showing  the 
disposition  of  lands,  in  North  Carolina,  devised  to  him  by  his 
father.  On  objection  these  documents  were  excluded  as  irrele- 
vant The  court  granted  a  nonsuit.  The  plaintiffs  excepted  to 
each  of  the  rulings  stated. 

Seaborn  &  Barry  Wright,  Dean  &  Dean,  and  W.  W.  Mundy^ 
for  plaintiffs.     Alexander  &  Hilbjer,  for  defendeint. 

Cobb,  J.  A  will  executed  in  the  presence  of  only  two  wit- 
nesses is  inoperative  to  pass  title  to  land  in  this  State.  The  will 
is  void  as  a  muniment  of  title,  the  judgment  admitting  it  to  pro- 
bate is  a  nullity,  and  no  mere  lapse  of  time  will  prevent  one  from 
urging  the  invalidity  of  the  will  and  the  probate.  See  Janes  v. 
Cherokee  Lodge,  110  Oa,  627,  in  which  the  will  involved  in  the 
present  case  was  adjudged  to  be  inoperative ;  Fortner  v.  Wiggins, 
121  Ga.  26,  and  cit. ;  Castem  v.  Murray,  122  Ga.  396.  Coun- 
sel for  the  plaintiffs  in  error  practically  concede  that  they  can 
not  rely  upon  the  will  of  Ambrose  Mills  as  a  muniment  of  title, 
but  claim  that  the  defendant  and  those  under  whom  he  claims 
are  estopped  from  urging  its  invalidity.  Persons  interested  in 
property  which  a  void  will  purports  to  dispose  of  may  be  so  situ- 
ated that  they  will  not  be  heard  to  urge  the  invalidity  of  the 
will.  It  is  therefore  to  be  determined  whether  in  the  present 
case  the  defendant,  or  Jane  A.  King,  or  her  children  under  whom 
he  claims  would  be  estopped  from  asserting  the  invalidity  of  the 
will  as  against  the  plaintiffs.      The  plaintiffs  expressly  claim  as 
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devisees  under  the  will,  relying  upon  this  estoppel.  .  They  in 
terms  disclaim  any  interest  in  the  property  as  heirs  of  Jane  A. 
King.  If  the  proof  fails  to  show  that  they  have  a  light  to  re- 
cover upon  the  theory  of  estoppel,  then  the  nonsuit  was  proper, 
without  reference  to  what,  may  have  been  their  rights  as  heirs  at 
law  of  Jane  A.  King.  Estoppels  must  be  mutual.  Therefore 
Jane  A.  King  and  the  defendant  would  each  be  estopped  as 
against  the  other  from  asserting  that  any  greater  interest  than  a 
life-estate  passed  under  the  deed  made  by  her  to  the  defendant. 
But  the  recitals  in  this  deed  as  to  the  interests  of  her  children 
would  not  of  themselves  operate  as  an  estoppel  upon  either  party, 
unless  one  or  the  other  acted  upon  them  to  his  prejudice.  So 
with  the  deeds  from  the  children  of  Jane  A.  King  to  the  defend- 
ant. Each  would  be  estopped  from  asserting  that  any  greater 
interest  than  a  remainder  in  fee,  subject  to  a  life-estate  in  Jane  A. 
King,  passed  under  the  deeds.  But  the  recitals  in  the  deed  of 
one  child  would  in  no  event  operate  as  an  estoppel  upon  another 
child  who  had  made  a  similar  deed,  although  there  might  be  an 
estoppel  as  to  the  interest  to  which  the  deed  refers.  But  in  none 
of  the  deeds  is  any  reference  made  to  the  will  of  Ambrose  Mills, 
or  to  any  other  instrument  which  it  is  claimed  creates  the  life- 
estate  and  remainders  in  the  different  con>?eyances.  The  grantors 
may  have,  intended  by  these  deeds  to  deal  with  the  title  as  hav- 
ing been  derived  under  the  will  of  Ambrose  Mills,  but  there  is 
nothing  to  indicate  that  the  defendant  so  intended.  The  grand- 
children of  Jane  A.  King,  who  are  plaintiffs,  had  no  transactions 
whatever  with  the  defendant  in  reference  to  the  property,  and 
they  have  not  changed  their  situation  on  the  faith  of  any  recitals 
in  the  deeds  from  the  children  of  Jane  A.  King ;  and  there  can  cer- 
tainly be  no  estoppel  in  favor  of  the  grandchildren  which  would 
prevent  the  defendant  from  urging  the  invalidity  of  the  will  un- 
der which  they  claim.  He  did  buy  from  her  daughter,  Jennie 
Messenger,  one  of  the  plaintiffs,  but  for  the  reasons  above  stated 
there  would  be  no  estoppel  in  that  plaintiff's  favor  against  him. 
The  defendant  was  willing  to  purchase  the  life-estate  of  Jane  A. 
King,  and  it  was  immaterial  to  him  how  this  estate  was  created, 
whether  by  a  person  from  whom  she  derived  title,  or  whether  it 
was  an  estate  of  her  own  creation.  So  he  was  willing  to  pur- 
chase from  the  children  what  they  described  as  a  remainder  in- 
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terest,  and  it  was  immaterial  to  him  how  this  estate  was  created, 
or  whether  it  existed  at  all,  so  long  as  he  obtained  a  conveyance 
which  would  estop  them  from  asserting  any  future  interest  in  the 
property.  There  is  nothing  in  the  present  record  to  make  a  case 
where  parties  have  dealt  with  property  as  having  been  disposed  of 
by  an  invalid  will  in  such  a  way  that  they  are  estopped  from  de- 
nying the  validity  of  the  will.  The  plaintiffs  have  no  right  to 
recover,  as  the  will  which  they  relied  upon  as  a  muniment  of  title 
is  absolutely  void.  The  manner  in  which  William  E.  Mills  dealt 
with  the  property  derived  from  his  father's  estate  was  immateiial 
to  the  present  investigation,  and  the  evidence  offered  in  relation 
to  the  same  was  properly  rejected.  There  was  no  error  in  reject- 
ing the  will  of  Ambrose  Mills,  nor  in  granting  a  nonsuit. 

Judgment  affirmed.      All  the  Justices  concur,  except  Candler ^ 
/.,  absent. 


Jones  v.  Gammon. 


LuMPKiK,  J.  1.  An  agreement  between  an  owner  of  land  and  his  tenant  pro- 
vided, among  other  things,  that  the  landlord  agreed  that  the  tenant  ^^  may 
clear  up  ten  acres  of  woodland  on  lot  number  168,  .  .  each  year,  and 
may  have  the  wood  cut  ofE  said  ten  acres  and  crop  for  next  year,  said  party 
of  the  second  part  [the  tenant]  to  cut  and  clear  said  woodland,  beginning  on 
the  north  side,  contiguous  to  land  recently  cleared.  .  .  Upon  the  full  and 
complete  performance  by  the  party  of  the  second  part  with  this  contract, 
he .  .  fihall  have  the  refusal  of  said  farm  at  same  piice  and  privileges  for 
the  years  1004,  1905,  and  1906."  HdA,  that  on  the  face  of  this  paper,  un- 
aided by  extraneous  evidence,  it  did  not  confer  any  right  upon  the  tenant 
to  cut  wood  except  on  lot  number  158. 

1  When  the  evidence,  in  addition  to  the  written  contract,  is  considered,  there 
was  conflict  in  material  particulars,  and  the  presiding  judge  did  not  abuse 
his  discretion  in  granting  an  Injunction. 

Judgment  affirmed.     All  the  Justices  concur^  exf^ept  CaruUer,  J.j  absent. 

Argued  April  22,  —  Decided  May  13,  1905. 

Injunction.  Before  Judge  Henry.  Floyd  superior  court. 
March  11,  1905. 

Gammon  filed  his  petition  seeking  to  enjoin  Jones  from  cutting 
timber  on  certain  lots  of  land  in  Floyd  county,  alleging  that  the 
timber  constituted  their  chief  value,  that  the  damage  would  be 
irreparable,  and  that  the  trespass  was  continuing  in  character  and 
would  involve  a  multiplicity  of  suits.     The  defendant  claimed 
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the  right  to  cut  the  timber  under  a  certain  contract  of  rent  be- 
tween himself  and  plaintiff,  containing,  among  other  things,  the 
following  clauses :  **  The  party  of  the  first  part  [Gammon]  agrees, 
and  it  is  understood,  that  the  party  of  the  second  part  [Jones] 
may  clear  up  ten  acres  of  woodland  on  lot  No.  158-3  and  23  — 
[apparently  meaning  3d  section,  23d  district]  each  year  and  may 
have  the  wood  cut  ofif  said  ten  acres  and  crop  for  next  year, 
said  party  of  the  second  part  to  cut  and  clear  said  woodland,  be- 
ginning on  the  north  side,  contiguous  to  land  recently  cleared. 
In  consideration  for  wood  so  given,  the  party  of  the  second  part 
agrees  to  deliver  to  the  party  of  the  first  part,  Grammon,  twenty 
(20)  cords  dry  wood,  at  his  residence  in  the  town  of  East  Rome. 
All  wood  and  timber  necessary  for  fire- wood  for  party  of  the  sec- 
ond part  and  his  hand  or  tenants,  to  be  obtained  from  said  ten 
acres  above  mentioned.  .  .  This  contract  is  to  begin  Jan.  1,. 
1903,  but  it  is  understood  and  agreed  that  upon  the  full  and  com- 
plete performance  by  the  party  of  the  second  part  with  this  con- 
tract, he,  the  said  Jones,  shall  have  the  refusal  of  said  farm  at 
same  price  and  privileges  for  the  years  1904,  1905,  and  1906."^ 
The  plaintiff  alleged,  that  the  place  where  the  defendant  was  cut- 
ting wood  when  the  injunction  was  applied  for  was  not  on  land 
lot  No.  15&,  but  on  land  lots  Nos.  121,  122,  159,  and  160.  The 
defendant  sought  to  show  that  the  intention  of  the  contract  was 
that  the  plaintiff  was  to  give  him  "  forty  acres  of  wood  "  in  four 
years;  that  the  figures,  1904,  1905,  and  1906,  and  the  words 
"  each  year,"  were  interlined  in  accordance  with  such  intent ;  that 
he  was  not  to  be  confined  to  cutting  on  land  lot  158;  that  tliere 
were  only  about  twelve  or  thirteen  acres  of  woods  on  that  land 
lot ;  that  after  cutting  this  he  informed  plaintiff,  and  the  latter 
recognized  his  right  to  cut  more  wood,  £ind  told  him  to  cut  from 
a  little  three  or  four  acre  tract  on  Ipt  122 ;  that  the  defendant  did 
so;  that  they  had  a  lawsuit,  and  afterwards  the  plaintiff  refused 
to  tell  him  where  to  cut  further.  The  evidence  was  conflicting  on 
material  points.  The  plaintiff  testified,  that  he  did  not  authorize 
the  defendant  to  cut  any  timber  on  land  lots  numbers  122,  160, 
and  159,  but  on  the  contrary,  personally  and  by  letter,  notified 
the  defendant  that  he  must  not  do  so.  Another  witness  testified, 
that  there  were  thirty-five  or  forty  acres  of  woodland  on  part  of 
land  lot  No.  158,  when  defendant  moved  on  it  in  the  winter  of 
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1902  and  1903,  and  that  the  defendant  had  cut  and  moved  all 
the  wood  from  it.  There  was  other  conflicting  evidence.  The 
judge  granted  an  injunction,  and  the  defendant  excepted. 

Seahom  &  Barry   Wright   and  F.   W.  Copeland,  for  plaintiff 
in  error.     3f.  B.  Euhanks,  contra. 


HILL  et  al  v.  TERRELL 

1.  Where  a  testator  bequeathed  property  to  hiB  grandchildren,  children  of  his 
daughter,  and  declared,  **  It  is  also  my  will,  desire,  and  intention,  that  if 
either  of  my  daughter's  children  should  depart  this  life  after  marriage,  and 
should  die  without  leaving  any  child  or  children  at  the  time  of  his  or  her 
death,  that  his  or  her  share  of  all  or  any  part  of  the  property,  or  the  pro- 
ceeds thereof,  in  whatever^e  same  may  be  invested,*sherein  devised  or  be- 
queathed by  this  will  or  any  clause  thereof,  shall  revert  to  and  be  equally 
divided  between  her  surviving  children  and  their  legal  representatives,**  this 
created  in  a  grandchild  of  the  testator  an  estate  in  fee,  subject  to  be  ter- 
minated or  divested- if,  after  marriage,  such  grandchild  should  die  without 
living  any  child  or  children  at  the  time  of  her  death. 

2.  A  child  of  a  grandchild  of  the  testator  took  no  estate  in  remainder  under 
the  provision  of  the  will  above  quoted. 

8.  Construing  such  provision  of  the  will  in  connection  with  its  context,  and 
with  the  entire  will,  there  is  nothing  to  change  the  construction  just  an- 
noimced. 

4.  No  estoppel  was  pleaded,  nor  is  there  any  distinct  ruling  of  the  trial  court 
on  that  subject ;  nor  do  the  facts  alleged  in  the  petition  as  to  a  mistake  in 
the  receipt  given  to  the  executor  by  the  plaintiff,  as  guardian  for  his  child, 
show  that  any  estoppel  existed. 

Argaed  April  M,  — Decided  May  13,  1906. 

Equitable  petition.  Before  Judge  Freeman.  Meriwether  supe- 
rior court.     September  6,  1904. 

On  June  5,  1879,  Hon.  Hiram  Warner  executed  his  wilL  It 
was  probated  in  August,  1881.  In  1904  E.  B.  Terrell  filed  his 
equitable  petition,  making  Hiram  Warner  Hill,  as  executor  of  the 
deceased,  and  Kittie  Hill  Terrell  parties  defendant,  and  alleging 
in  brief  as  follows :  Kittie  Hill  was  the  granddaughter  of  the  tes- 
tator, being  the  daughter  of  his  daughter,  Mary  J.  Hill.  On  De- 
cember 26,  1892,  she  and  R  B.  Terrell,  the  plaintiflf,  intermanied. 
On  July  17,  1898,  a  daughter,  Kittie  Hill  Terrell,  was  bom  to 
them,  and  shortly  thereafter  Mrs.  Terrell  died.  Kittie  Hill 
reached  the  age  of  twenty-one  before  she  intermarried  with  the 
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plaintiff.  Her  estimated  share  of  the  fund  mentioned  in  the  5th 
item  of  the  testator's  will  approximated  $25,000.  She  permitted 
this,  however,  to  remain  in  the  hands  of  her  brother,  the  sole  act- 
ing executor,  as  long  as  she  lived.  A  few  months  after  the  death 
of  Mrs.  Terrell  this  share  was  turned  over  to  her  husband,  the 
plaintiff,  as  natural  guardian  for  his  child,  Kittie  Hill  Terrell,  and 
a  receipt  was  given  to  the  executor,  in  which  it  was  stated  that 
the  minor  child  was  entitled  to  the  share  of  her  mother  as  re- 
mainderman under  the  will  of  the  testator,  and  which  contained 
the  following  clauses:  "And  I,  E.  B.  Terrell,  father  and  guardian 
of  Kittie  Hill  Terrell,  as  aforesaid,  have  received  of  H.  W. 
Hill,  executor  of  the  last  will  and  testament  of  Hiram  Warner, 
deceased,  the  following  bonds  and  money,  being  all  that  is  in 
his  bands  for  distribution  under  said  w^Jl  of  Hiram  Warner,  de- 
ceased, belonging  to  my  said  ward,  Kittie  Hill  Terrell,  to  wit, 
$23,600.00  in  bonds,  and  $219.00  in  cash."  The  petition  pro- 
ceeds :  "  Your  petitioner  avers  that  at  the  time  he  executed  the 
aforesaid  receipt  he  had  no  idea  that  he  himself  had  any  interest 
in  the  fund  which  his  said  wife  had  left  at  her  death,  but  l)e- 
lieved  the  same  belonged  entirely  to  his  miiior  child,  the  said  Kit- 
tie  Hill  Terrell,  and  he  was  induced  so  to  believe  by  the  un- 
limited confidence  which  he  placed  in  the  statement  of  the  said 
Hiram  Warner  Hill,  whom  petitioner  knew  to  be  his  friend,  who 
was  the  executor  of  his  grandfather,  and  was  withal  a  very  able 
and  distinguished  lawyer.  Relying  upon  the  statement  of  said 
executor,  he  executed  the  receipt  aforesaid,  presented  to  him  by 
and  in  the  handwriting  of  the  executor.  .  .  Your  petitioner  has 
never  for  one  moment  believed  that  said  H.  W.  Hill,  executor  as 
aforesaid,  in  the  statement  he  made  to  petitioner  was  guilty  of 
any  intended  artifice  or  deception  or  fraudulent  practice ;  on  the 
contrary,  he  thinks  the  executor  was  honestly  mistaken  as  to 
the  true  construction  of  his  testator's  will,  relying  possibly  upon 
the  popular  opinion  entertained  that  no  one  would  ever  enjoy  any 
of  testator's  property  who  was  not  of  his  blood,  rather  than  upon 
a  critical  examination  of  the  provisions  of  said  will."  He  gave  a 
bond  as  guardian  of  his  daughter,  and  was  not  aware  that  he  had 
any  interest  in  the  estate  until  very  recently,  when  in  a  conversa- 
tion with  a  friend  it  was  suggested  to  him  ;  and  upon  having  the 
will  carefuDy  examined  by  counsel,  he  reached  the  conclusion  that 
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the  share  of  his  wife  vested  ia  her  absolutely,  and  that  upon  her 
death  he  and  their  minor  chil(^  inherited  this  share  equally,  in- 
stead of  it  passing  entirely  to  the  child.  He  contended  that 
the  turning  over  of  this  share  to  him  as  guardian,  and  the  giving 
of  the  receipt  above  stated,  resulted  from  a  mistake ;  and  he  prayed 
that  it  be  decreed,  that  his  wife,  Kittie  Hill  Terrell,  was  the 
owner  iu  fee  of  her  share  of  the  fund  bequeathed  by  her  grand- 
father, Hon.  Hiram  Warner,  deceased,  in  the  fifth  item  of  his  will ; 
that,  she  having  died  intestate,  he  and  their  minor  child,  Kittie 
Hill  Terrell,  inherited  such  share  equally;  and  that  the  receipt 
given  to  the  executor  be  delivered  up  to  be  canceled ;  and  that 
in  its  place  two  other  receipts  should  be  executed  by  him,  one 
individually,  and  the  other  as  natural  guardian  for  his  child,  each 
fur  an  undivided  half  interest. 

The  executor  in  his  answer  insisted  that  under  a  proper  con- 
struction of  the  will  of  the  testator,  the  share  going  to  the  testa- 
tor's granddaughter,  Kittie  Hill  (afterwards  Mrs.  Terrell),  under 
the  fifth  and  tenth  items  of  the  will,  did  not  pass  to  her  absolutely, 
or  in  fee,  but  that  by  those  items  a  life-estate  in  her  was  created, 
with  a  remainder  to  her  child,  and  therefore  her  child  was  entitled 
to  the  estate,  and  her  husband  took  no  interest ;  and  that  the  re- 
ceipt given  by  the  plaintifif  as  guardian  was  properly  given  and 
should  not  be  canceled.  The  defendant  further  alleged  that  the 
testator  had  but  one  child,  Mrs.  Mary  J.  Hill ;  that  she  married 
A.  F.  Hill,  who  was  living  at  the  time  of  the  execution  ot  the  will 
(she  living  with  him) ;  and  that  the  son-in-law  was  not  a  legatee 
under  the  will,  and  not  mentioned  in  it. 

The  will  contained  eleven  items.  The  first  directed  the  pay- 
ment of  the  testator's  debts,  and  the  erection  of  a  suitable  monu- 
ment over  his  grave.  The  second  bequeathed  to  his  grandson, 
Hiram  Warner  Hill,  his  gold  watch  and  library.  The  third  be- 
queathed to  his  grandson,  Burwell  0.  Hill,  his  horse  and  buggy, 
and  such  other  horses,  mules,  wagons,  and  plantation  tools  as  he 
might  have  at  the  time  of  his  death.  The  fourth  bequeathed  to  his 
daughter,  Mary  J.  Hill,  81,000,  to  dispose  of  absolutely  as  she 
pleased.     The  remaining  items  were  as  follows  : 

"Fifth.  It  is  my  will  and  desire  that  after  the  payment  of  the 
specific  legacies  hereinbefore  enumerated,  and  expenses  of  admin- 
istration, including  the  expenses  of  erecting  a  suitable  monument 


Digitized  by  CjOOQIC 


52  HILL  V.  TERRELL.  ( 123 

as  specified  in  the  first  item  of  this  will,  that  all  money  remaining 
on  hand,  if  any,  and  all  that  may  be  due  me  by  notes,  bonds,  or 
other  evidences  of  debt,  shall  be  invested,  by  my  executors  herein- 
after named,  in  bonds  of  the  State  of  Georgia,  or  bonds  of  the 
United  States,  or  in  safe  and  solvent  railroad  bonds  of  this  State,  or 
in  mortgages  upon  unincumbered  real  estate  with  waiver  of  home- 
stead, drawing  interest,  for  the- benefit  of  the  children  of  my  daugh- 
ter, Mary  J.  Hill,  —  that  is  to  say,  the  principal  and  the  annual  or 
semiannual  interest  accruing  thereon  (if  not  already  invested  at 
the  time  of  my  death)  shall  be  so  invested  for  the  benefit  of  the 
children  my  said  daughter  now  has,  or  may  hereafter  have  bom, 
share  and  share  alike,  in  the  following  manner,  that  is  to  say,  when- 
ever any  one  of  her  children  shall  arrive  at  the  age  of  twenty-one 
years  or  marries,  then  he  or  she  shall  receive  his  or  her  share  of 
said  fund  at  that  time,  and  the  balance  thereof  continue  to  be  in- 
vested, drawing  interest  for  the  benefit  of  the  others.  It  being  my 
desire  and  intention  that  this  fund  shall  be  invested  as  before  di- 
rected, with  the  annual  and  semiannual  interest  accruing  thereon, 
for  the  benefit  of  all  my  daughter's  children,  and  that  their  respec- 
tive shares  thereof  be  paid  to  them  as  they  shall  respectively 
come  of  age  or  marry,  each  one's  share  to  be  estimated  at  the  time 
of  the  payment  thereof,  and  in  the  event  any  of  her  children  should 
die  before  marriage  or  arriving  at  the  age  of  twenty-one  years,  his 
or  her  share  of  said  fund  is  to  be  equally  divided  between  her  sur- 
viving children  or  their  l^al  representatives,  to  wit,  her  grand- 
children, provided  any  of  her  children  should  die  leaving  children. 
It  is  also  my  will,  desire,  and  intention,  that  if  either  of  my  daugh- 
ter's children  should  depart  this  life  after  marriage,  and  should  die 
without  leaving  any  child  or  children  at  the  time  of  his  or  her 
death,  that  his  or  her  share  of  all  or  any  part  of  the  property,  or 
the  proceeds  thereof,  in  whatever  the  same  may  be  invested, 
herein  devised  or  bequeathed  by  this  will  or  any  clause  thereof, 
shall  revert  to  and  be  equally  divided  between  her  surviving  chil- 
dren and  their  legal  representatives;  and  my  executors  are  hereby 
directed  to  take  a  receipt  from  each  legatee  to  that  efi'ect. 

"Sixth.  I  direct  that  the  lot  of  land  owned  by  me  in  Gilmer 
county  and  the  lot  of  land  owned  by  me  in  the  11th  district  of 
Meriwether  county  be  sold  by  my  executors,  and  the  proceeds 
thereof  be  invested  for  the  benefit  of  my  daughter's  children,  as 
hereinbefore  specified  in  the  fifth  item  of  this  will. 
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"  Seventh.  In  the  execution  of  my  will  and  desire,  I  do  hereby 
devise  and  bequeath  all  of  the  residue  and  remainder  of  my  estate, 
not  otherwise  disposed  of  by  this  will,  to  my  daughter,  Mary  Jane 
Hill,  for  her  sole  and  separate  use,  during  her  natural  life,  and  at 
her  death  to  be  equally  divided  among  her  children  living  at  the 
time  of  her  death  and  their  legal  representatives;  the  share  or 
portion  of  her  female  children  is  expressly  devised  and  bequeathed 
to  them  for  their  sole  and  separate  use  and  benefit  It  is  to  be 
expressly  understood,  and  such  is  my  declared  wish,  will,  and  in- 
tention, that  the  life-estate  in  my  lands  hereby  devised  to  my 
daughter  is  not  to  be  so  managed  or  cultivated  as  to  injure  or  prej- 
udice the  rights  or  interest  of  her  children  as  remaindermen,  but 
that  the  same  shall  be  cultivated  and  managed  prudently  and  dis- 
creetly during  her  life,  without  waste  or  injury  to  the  corpus  of 
the  property,  but,  so  far  as  it  is  possible  to  do  so,  to  improve  it  for 
the  benefit  of  her  children,  who  I  intend  shall  have  the  benefit  of 
it  after  her  death ;  and  this  devise  of  my  land  during  her  life  is 
made  upon  that  express  condition.  It  is  also  my  intention,  as  to 
this  clause  of  my  will,  that  if  at  the  time  of  my  daughter's  death 
any  of  her  children  shall  have  died  leaving  children,  that  the  lat- 
ter shall  represent  their  deceased  father  or  mother  and  take  the 
share  or  portion  which  he  or  she  would  have  been  entitled  to  if 
living  at  the  time  of  my  daughter's  death. 

"Eighth.  If  at  any  time  before  my  death  I  should  advance 
either  of  my  daughter's  children  by  giving  them  money  or  prop- 
erty, such  advancement  is  to  be  deducted  from  his  or  her  share  of 
iny  estate  on  a  division  thereof. 

"  Ninth.  If  I  should  own  any  town  or  city  property  at  the  time 
of  my  death,  then  it  is  my  will  and  desire  that  the  same  shall  be 
sold  by  my  executors  at  public  sale  and  the  proceeds  thereof  be 
invested  for  the  benefit  of  my  aforesaid  grandchildren,  in  the  same 
manner  and  for  the  same  purposes  expressed  in  the  5th  item  of 
this  my  will. 

"Tenth.  It  is  my  wfll  and  desire  and  I  do  hereby  direct  that 
the  legal  title  to  all  and  singular  the  property  devised  and  be- 
queathed to  my  female  grandchildren  by  this  will  or  any  clause 
thereof  shall  be  vested  in.  my  executors  in  trust  for  my  female 
grandchildren,  that  is  to  say,  my  said  executors  are  to  hold  and 
J^ve  vested  in  them  the  legal  title  to  the  corpus  of  the  property 
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devised  and  bequeathed  to  my  female  grandchildren  as  aforesaid, 
in  trust  for  their  use  and  benefit  and  for  their  protection,  and  are 
to  pay  to  them  annually  the  interest  or  income  of  their  respective 
shares  thereof,  when  they  shall  anive  at  twenty -one  years  or 
marry,  taking  their  separate  receipts  therefor. 

"Eleventh.  Believing  myself  competent  to  dispose  of  my 
worldly  effects  by  will,  I  have  done  so,  and  hope  that  the  courts  of 
the  country  will  see  to  it  that  it  is  executed  in  accordance  with  my 
expreseed  intentions,  and  not  after  my  death  b6  passing  orders  at 
the  instance  of  interested  parties  to  alter  and  change  the  directions 
contained  in  my  will,  as  is  sometimes  done  under  one  pretext  or 
another.  Lastly,  I  nominate  and  appoint  my  brother,  Obadiah 
Warner,  and  my  grandsons,  Burwell  0.  Hill  and  Hiram  Warner 
Hill,  as  executors  of  this  my  last  will  and  testament,  and  hereby 
charge  them  and  each  of  them  with  the  faithful  execution  thereof 
according  to  its  true  intent  and  meaning  as  hereinbefore  expressed. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  to 
the  foregoing  annexed  seven  written  pages.  This  5th  day  of  June, 
1879.     [Interlined  before  signing,  with  different  ink.] " 

The  case  was,  by  consent,  submitted  to  the  presiding  judge 
without  a  jury.  He  held,  that  "Kittie  HUl  Terrell,  wife  of  the 
petitioner,  E.  B.  Terrell,  in  the  property  referred  to  .  .  under  the 
5th  item  of  the  will  of  her  grandfather,  Hiram  Warner,  deceased, 
take  an  estate  in  fee,  subject  to  be  divested  upon  her  dying  with- 
out children.  She  having  died  leaving  one  child  and  her  hus- 
band, the  petitioner  herein,  they  are  entitled  to  said  property  in 
equal  shares,  as  the  heirs  at  law  of  the  said  Kittie  Hill  TerrelL" 
He  accordingly  directed  that  the  receipt  which  had  been*  given 
the  executor  be  delivered  up  for  cancellation,  and  two  receipts,  one 
by  E.  B.  Terrell  individually,  and  the  other  by  him  as  guardian 
of  his  minor  child,  each  for  a  half  interest  in  the  property, 
should  be  substituted  therefor.      The  defendants  excepted. 

S.  W.  Hill,  for  plaintiflfs  in  error.  The  will  created  an  estate 
for  life  in  Kitty  Hill,  with  contingent  remainder  to  her  children, 
or,  in  default  of  her  dying  without  children,  to  the  other  beneficia- 
ries named:  Civil  Code,  §§  3083,  3085,  3086;  75  Ga.  548;  110 
Oa.  762-4;  2  McCord  (S.  C),  84-100,  and  cit.;  1  P.  Wms.  667; 
3  Atk.  397;  Plow.  Com.  414;  T.  Raym.  453;  Cowp.  31;  Id. 
800;  3  Ves.  541 ;  2  Bl.  Com.  381 ;  2  Fonb.  56;  1  Burr.  38.     In- 
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tention  of  testator,  cardiual  rule  of  construction :  Civil  Code, 
§3324;  116  Ga,  258;  115  Ga.  896;  75  Ga,  547;  72  Ga,  856, 
859;  4  Ga.  464;  6  Wall.  478;  4  Ves.  329-30;  1  Redf.  Wills, 
136,  430,  435, 463.  Necessary  implications:  2  McCord,  92-3  ; 
75  Ga.  548 ;  3  Atk.  397 ;  2  Bl.  Cora.  381 ;  3  Burr,  1686 ;  2  Fonb. 
56;  1  Chit.  PI.  241-2;  1  Saund.  259,  n.  8;  2  Bos.  &  Pul.  155 ;  4 
East,  453;  2  H.  Bl.  530;  Coke,  Litt.  303  (b).  Executory  trusts 
and  contingent  remainders:  Civil  Code,  §3156;  92  Ga.  772,  775; 
99  Ga.  444;  30  Ga.  453 ;  HUl,  Trus.  318,  328;  1  P.  Wras.  128; 
16  Ves.  302 ;  3  Atk.  754 ;  7  Bac.  Abr.,  Uses  and  trusts ;  Fearne 
Con.  Rem.  124;  6  Pet.  68,  76.  Estoppel :  Ewart,  Est.  3,  6 ;  Bige- 
low,  Est.  566,  574-5,  580;  96  U.  S.  720.   . 

John  W.  Parky  Orville  A.  Park,  and  S.  W,  Harris,  contra,  cited 
Civil  Code,  §3083;  Ga.  R.  30/638,  707;  46/247;  68/370; 
81/120;  85/552;  102/181;  106/751;  113/210;  75/540; 
12/156;  41/554;  47/455;  95/699;  110/707;  100/478;  Redf. 
Wills,  ♦432-3.    . 

Lumpkin,  J.  This  case  presents  some  unusual  features.  When 
the  Supreme  Court  of  Georgia  was  organized  under  the  act  of  De- 
cember 10,  1845,  Honorable  Hiram  Warner  was  one  of  the  three 
Judges  first  elected.  The  second  opinion  which  appears  in  the 
printed  reports  of  this  court  (1  Ga.  5)  bears  his  name.  For  many 
years  he  was  a  member  of  the  court,  and  for  a  long  time  presided 
as  Chief  Justice.  He  took  part  in  the  construction  of  many 
wills ;  and  now,  after  his  death,  his  own  will  comes  before  this 
court  for  construction.  It  is  also  somewhat  an  unusual  fact  that 
the  petition  states  that  it  is  based  in  part  upon  the  opinion 
of  another  distinguished  ex-Chief  Justice,  Honorable  Logan  E. 
Bleckley. 

The  controversy  arises  over  the  proper  construction  of  the  fifth 
item  of  the  testator's  will.  In  it  he  provided,  that  after  the  pay- 
ment of  specific  legacies  and  the  expenses  of  administration,  all 
the  remaining  money  in  hand,  or  that  might  be  due*  him,  should 
be  invested  by  his  executors  in  bonds  or  mortgages  "  for  the  bene- 
fit of  the  children  my  said  daughter  now  has,  or  may  hereafter 
have  bom,  share  and  share  alike ; "  that  "  whenever  any  one  of 
her  chOdren  shall  arrive  at  the  age  of  twenty -one  years  or  marries, 
then  he  or  she  shall  receive  his  or  her  share  of  said  fund  at  that 
toe,  and  the  balance  thereof  continue  to  be  invested,  drawing  in- 
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terest,  for  the  benefit  of  the  others ; "  that "  in  the  event  any  of 
her  children  should  die  before  marriage  or  arriving  at  the  age  of 
twenty-one  years,  his  or  her  share  of  said  fund  is  to  be  equally 
divided  between  her  surviving  children  or  their  legal  representa- 
tives, to  wit,  lier  grandchildren,  provided  any  of  her  children 
should  die  leaving  children."  Then  follow  the  words  which 
especially  require  construction.  They  are  as  follows :  "  It  is 
also  my  will,  desire,  and  intention,  that  if  either  of  my  daughter's 
children  should  depart  this  life  after  marriage,  and  should  die 
without  .leaving  any  child  or  children  at  the  time  of  his  or  her 
death,  that  his  or  her  share  of  all  or  any  part  of  the  property,  or 
the  proceeds  thereof,  in  whatever  the  same  may  be  invested,  here- 
in devised  or  bequeatlied  by  this  will  or  any  clause  thereof,  shall 
revert  to  and  be  equally  divided  between  her  surviving  children 
and  their  legal  representatives ;  and  my  executors  are  hereby 
directed  to  take  a  receipt  fcom  each  legatee  to  that  efifect."  The 
plaintiflf  contends,  that,  under  this  item  of  the  will,  the  grand- 
daughter of  the  testator  took  an  estate  in  fee,  subject  to  be 
divested  if  she  should  die  after  marriage  without  leaving  child  or 
children ;  that  she  having  a  child  at  the  time  of  her  death,  the 
condition  upon  which  her  estate  might  have  been  divested  no 
longer  existed ;  and  that  her  estate  being  absolute  at  her  death, 
her  husband  and  child  were  entitled  to  share  equally  in  the  prop- 
erty so  left  by  her.  On  the  other  hand,  the  defendant  contends, 
that,  under  this  item  of  the  will,  the  testator  created  a  life-estate 
in  his  granddaughter,  Kittie  Hill,  with  remainder  to  such  children 
as  she  might  have  at  the  time  of  her  death ;  that  having  only  one 
child,  the  entire  estate  passed  to  it;  and  that  her  husband  took 
nothing  as  heir  of  his  wife. 

It  is  clear  that  the  estate  bequeathed  by  the  testator  to  his 
granddaughter  was  not  expressly  limited  to  a  life-estate.  Neither 
is  there  any  express  gift  or  bequest  to  the  .children  which  she 
might  leave.'  The  question,  then,  is  narrowed  to  this :  Did  the 
testator  intend  such  a  limitation  or  remainder  to  arise  by  implica- 
tion, and  did  the  language  employed  by  him  create  such  a  limita- 
tion or  remainder  over?  Since  1821,  it  has  been  tlie  law  of  this 
State  that  the  word  *Mieirs,"  or  its  equivalent,  is  not  necessary  to 
create  an  absolute  estate;  but  every  conveyance  properly  ex- 
ecuted shall  be  construed  to  convey  the  fee,  unless  a  leas  estate  is 
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mentioned  and  limited  in  such  conveyance.  Civil  Code,  §  3083. 
Provisions  in  wills  similar  to  that  now  under  consideration 
have  been  construed  a  number  of  times  by  this  court.  In  Groce  v. 
Bittenberry,  14  Oa,  232,  it  was  said:  "Where  personal  property 
was  bequeathed  to  S.  G.,  and  if  he  should  die  without  any  child 
living  at  his  death,  then  to  the  children  of  L  G.  and  J.  A.,  and  S. 
G.  died  leaving  his  wife  enceinte  with  a  child,  which  was  after- 
wards bom,  and  lived  for  some  time,  but  subsequently  departed 
this  life :  Held,  that  such  bequest  was  in  the  nature  of  an  ex- 
ecutory gift  to  the  children  of  L.  G.  and  J.  A.,  to  take  effect  upon 
the  defeasance  of  the  prior  gift  to  S.  G.  Held,  also,  that  for  the 
purposes  of  this  bequest,  the  child,  en  ventre  sa  mere,  was  a  child 
living  at  the  death  of  its  father,  S.  G."  In  Harris  v.  Sitiith,  16 
Oa,  545,  is  the  following  ruling:  "A  testator  gave  real  and  per- 
sonal estate  to  D.  F.  H.,  with  the  provision  that  if  he  should  *die 
leaving  no  lawful  heirs,  then,  in  that  case,  it  is  my  will  that  all  of 
the  said  property  shall  be  divided,  share  and  share  alike,  between 
the  children  of  J.  C.  F/:  Held,  that  these  words  vested  in  D.  F. 
H.  an  estate  in  fee,  subject  to  an  executory  devise  of  the  lands, 
and  l>equest  of  the  personal  property  in  favor  of  the  children  of  J. 
C.  F.,  if  the  said  D.  F.  H.  should  die  without  children  living  at  the 
time  of  his  death."  In  Burton  v.  Black,  30  Ga,  638,  644,  a 
similar  ruling  is  made,  and  the  subject  is  fully  discussed.  Steph- 
ens, J.,  says:  "An  obvious  restriction  upon  the  principle  of  rea- 
soning by  inference  is,  that  resort  to  it  shall  be  had  only  in  the 
absence  of  expressed  intention;"  and  he  holds,  that  a  bequest  to 
one  and  his  heirs  wouldnot  create  a  fee  simple  more  eflfectually 
under  our  law  than  by  being  to  him  without  the  added  words  of 
inheritance,  and  that  the  only  effect  of  providing  that  the  estate 
should  go  to  some  other  person  if  the  first  taker  should  die  with- 
out children  is  to  attach  a  condition  to  the  fee  in  him  which  would 
terminate  it  if  he  should  die  without  children.  A  like  construc- 
tion has  been  placed  upon  similar  bequests,  in  Hill  v.  Alford,  46 
Ga,  247;  Gibson  v.  Hardaway,  68  Ga,  370;  Matthews  v.  Hudson, 
81  Ga.  120  ;  Chewning  v.  Shumate,  106  Ga.  751 ;  Davis  v.  Hot- 
lingsivoHh,  113  Ga.  210 ;  Sumpter  v.  Carter,  115  Ga.  893.  Thus 
this  court  has  held,  with  great  uniformity,  that  unless  there  be 
something  to  indicate  a  contrary  intent  on  the  part  of  the  testator, 
a  devise  or  bequest  to  a  named  person,  followed  by  a  provision 
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that  if  be  shall  die  childless  the  property  shall  pass  to  some 
other  person,  conveys  to  him  a  fee,  subject  to  be  divested  upon  his 
dying  childless,  or,  as  it  is  sometimes  called,  a  base  or  qualified  fee, 
and  does  not  confer  upon  any  child  which  he  may  have  any  inter- 
est or  estate  in  remainder  in  the  property.  Estates  by  implication 
are  not  favored.  McCord  v.  Whitehead,  98  Ga,  385.  In  the 
harmony  of  these  decisions  there  is  but  a  single  note  of  discord. 
In  Wetter  v.  United  Hydraulic  Cotton-Press  Co,,  75  Ga,  540,  the 
words,  "  and  should  they  two  be  survived  by  my  said  daughter, 
and  she,  my  said  daughter,  subsequently  die  without  issue,  as  afore- 
said, then  living,  then  it  is  my  will  that  the  whole  of  my  estate 
vest  in  and  belong  to  my  own  next  of  kin  then  living  and  their 
heirs  forever,"  when  construed  in  connection  with  the  entire  will 
and  the  circumstances  surrounding  the  testatrix,  created  a  remain* 
der  in  favor  of  the  children  of  her  daughter,  and  did  not  invest 
her  with  a  fee  determinable  upon  dying  without  issue.  In  re- 
gard to  this  decision  several  things  may  properly  be  said.  The 
opinion  was  written  by  Hon.  Marshall  J.  Clarke,  Judge  of  the 
superior  court  of  the  Atlanta  circuit,  presiding  instead  of  Jackson, 
C.  J.,  who  was  disqualified.  He  based  his  opinion  in  part  upon 
the  fact  that  the  will  was  drawn  without  regard  to  technical  rules. 
.  He  said  (p.  544), "  It  would  be  especially  unjust  to  apply  technical 
rules  to  an  instrument  manifestly  drawn  without  reference  to 
them.  The  will  of  Mrs.  Cobb  is  a  paper  of  this  character."  No 
such  statement  as  this  could  be  made  in  regard  to  the  will  of  the 
ex-Chief  Justice  of  this  court,  which  was  doubtless  drawn  by  him- 
self, and  which  evinces  on  its  face  great  care  and  particularity  to 
express  his  intention,  and  to  leave  nothing  to  implication.  More- 
over, the  will  which  was  under  consideration  in  that  case  was  pro- 
bated in  1839,  when  the  old  law  in  regard  to  marital  rights  pre- 
vailed. That  decision  has  been  discussed  and  criticised  in  Mat- 
thews V.  Hudson,  81  Ga,  126,  supra ;  and  if  it  can  stand  at  all,  it 
must  be  on  its  own  peculiar  facts.  It  was  also  delivered  in  1885, 
some  years  after  the  death  of  Judge  Warner,  so  that  he  could 
not  have  drawn  his  will  with  the  ruling  there  made  in  view,  or 
have  been  influenced  in  any  respect  by  it 

In  the  case  of  Hill  v.  Alford,  46  Ga.  247,  supra,  Chief  Justice 
Warner  delivered  the  opinion  of  the  court  in  1872.  The  will  then 
under  consideration  contained  the  following  items:   Item  5.     "It 
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is  my  will,  that,  as  my  children  should  marry  or  become  of  age, 
my  executor  shall  give  oflf  to  such  child  such  portion  of  my  estate 
as  he  may  think  best,  for  the  purpose  of  managing  and  controlling 
and  deriving  the  profits  or  income  to  himself;  but  the  title  to 
such  property  shall  not  be  divested  from  my  estate,  nor  such 
child  acquire  any  title  to  the  same ;  but  said  property  shall  be- 
long to  my  estate  until  the  youngest  child  shall  marry  or  become 
of  age,  and  then  shall  be  brought  into  the  general  fund,  to  be  di- 
vided among  all  my  children  equally,  share  and  share  alike." 
Item  6.  "My  further  will  and  desire  is,  that  should  all  my 
children  die,  without  leaving  children  at  the  time  of  their  death, 
that  all  my  property  shall  be  made  a  poor-school  fund  of,  to  be 
placed  under  the  control  of  the  'Inferior  Court  of  Putpam 
County,'"  etc.  The  testator  died,  leaving  three  sons,  two  of 
whom  died,  leaving  no  children,  before  Andrew,  the  youngest,  be- 
came of  age  or  married.  The  following  extracts  from  the  opinion 
of  the  Chief  Justice  will  show  1k>w  strong  and  clear  were  his 
views  on  the  subject  "  There  is  no  ambiguity  on  the  face  of  the 
testator's  will,  which  would  authorize  the  introduction  of  parol 
evidence  to  explain  it ;  but  the  words  thereof  are  to  be  construed 
according  to  their  legal  effect,  and  the  intention  of  the  testator 
must  be  derived  from  the  plan,  unambiguous  words  which  he  has 
employed  in  making  his  will.  .  .  The  estate  of  Andrew  in  the 
land  under  the  will  was  not  contingent  upon  his  leaving  children, 
as  has  been  supposed,  but  was  a  vested  fee,  subject  to  be  divested 
in  the  event  he  died  without  children.  .  .  The  fee  which  An- 
drew took  in  the  land  under  the  will  was  a  qualified  or  base  fee, 
because  there  was  a  qualification  annexed  thereto,  to  wit,  that  if 
he  died  without  children  it  was  to  go  over  by  way  of  executory 
devise  to  the  Inferior  Court  of  Putnam  county.  .  .  If  there 
should  be  any  doubt  whether  the  devisee  in  this  case  took  an  ab- 
solute estate  in  the  land  at  common  law,  there  can  be  none  under 
the  provisions  of  the  act  of  1821,  which  declares  that  all  devises 
of  real  property  shall  vest  in  the  person  to  whom  the  same  are 
made  an  absolute,  unconditional  fee-simple  estate,  unless  it  be 
otherwise  expressed,  and  a  less  estate  mentioned  and  limited  in 
such  devise.  .  .  It  was  said,  on  the  argument,  that  it  was  the 
intention  of  the  testator  that  his  grandchildren  should  take  his 
property,  in  the  event  his  sons  died  leaving  children,  but  there 
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are  no  words  in  the  testator's  will  which  will  authorize  a  court  to 
say  so ;  for,  as  it  was  said  by  this  court  in  Wright  vs.  fficks,  12 
Georgia  Reports,  156,  'Courts  are  not  permitted  to  give  effect  to 
the  will  of  a  testator,  contrary  to  the  plain  and  obvious  terms 
used  by  him,  upon  a  mere  conjecture  as  to  his  intention/ "  The 
same  learned  jurist  who  annoupced  this  opinion  left  his  own  will 
a  few  years  later.  An  examination  of  it  will  show  that  it  was 
prepared  with  the  utmost  care  to  express  all  the  intention  which 
his  testamentary  scheme  embraced.  As  already  stated,  there  is 
no  express  limitation  of  a  life-estate  in  his  granddaughter,  with 
remainder  over  to  her  child.  If  there  were  any  such  remainder 
at  all,,  it  would  arise  by  implication.  The  testator  knew  the 
danger  of  entering  into  the  realm  of  conjecture,  as  indicated  by 
his  opinion  above  quoted.  Indeed,  after  carefully  and  exhaust- 
ively dealing  with  his  entire  testamentary  scheme,  he  uses  the 
following  striking  words:  "Believing  myself  competent  to  dis- 
pose of  my  worldly  effects  by  will,  I  have  done  so,  and  hope  that 
the  courts  of  the  country  will  see  to  it  that  it  is  executed  in  ac- 
cordance with  my  expressed  intentions,  and  not  after  my  death  be 
passing  orders  at  the  instance  of  interested  parties  to  alter  and 
change  the  directions  contained  in  my  will,  as  is  sometimes  done 
under  one  pretext  or  another."  In  the  last  item  of  the  will  he 
again  refers  to  his  intent  and  meaning  as  "hereinbefore  ex- 
pressed."  He  was  careful  to  ask  that  his  will  be  executed  in  ac- 
cordance with  his  expressed  intentions.  He  evidently  desired  to 
guard  against  the  possibility  of  acting  upon  "mere  conjecture,"  to 
which  he  referred  in  his  decision.  He  believed  in  expressed  lan- 
guage rather  than  in  implication.  In  Carlton  v.  Price,  10  Ga. 
497,  he  said:  "  When  the  intention  of  testators  and  the  laws  of 
the  land  are  in  conflict,  the  latter  must  prevail." 

In  view  of  all  these  facts,  we  do  not  think  that  this  provision 
in  the  will  can  be  construed  to  have  a  different  meaning  from  that 
which  the  testator  himself  had  put  upon  a  similar  provision  in 
another  will,  or  that  an  estate  in  remainder  by  implication  should 
be  raised  against  his  declared  desire  that  the  expressed  intentions 
of  his  will  should  be  carried  out.  Nor  do  we  think  that  other 
provisions  of  the  will  or  the  context  alter  this  construction.  It 
will  be  noted  that  several  times  in  the  fifth  item  the  testator  uses 
the  expression,  "for  the  benefit  of  the  children  of  my  daughter;" 
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which  does  not  indicate  an  iateution  to  limit  the  bequest  to  such 
children  to  a  life-estate.  It  was  also  provided,  that  whenever  one 
of  his  daughter's  children  should  arrive  at  the  age  of  twenty-one 
years  or  marry,  he  or  she  should  receive  his  or  her  share  of  the 
fund  at  that  time.  It  was  declared  that,  in  the  event  any  of  the 
testator's  grandchildren  should  die  before  marriage  or  arriving  at 
twenty-one  years  of  age,  his  or  her  share  should  be  equally  divided 
between  the  surviving  grandchildren  or  their  legal  representatives 
(tlieir  children,  if  any).  This,  however,  in  no  way  conflicts  with 
the  fact  that  if  one  of  the  children  arrived  at  twenty-one  years  of 
age,  and  married,  and  thereupon  received  his  or  her  share,  it  should 
be  in  fee.  The  testator  provided  for  both  contingencies :  first,  in 
case  of  death  before  marriage  or  arriving  at  twenty-one  years  of 
age,  the  property  should  go  as  directed ;  and  secondly,  in  case  of 
death  after  marriage  without  leaving  any  child  or  children,  a  dif- 
ferent disposition  was  made. 

The  use  of  the  word  "  also "  in  the  expression  "  it  is  also  my 
will "  does  not  create  any  remainder  interest  in  favor  of  the  chil- 
dren of  the  testator's  grandchildren.  This  word  not  only  has  the 
meaning  of  "  in  like  manner,"  or  "  likewise,"  but  it  has  a  further 
meaning  of  "  in  addition,  besides,  as  well,  further,  too."  Having 
made  one  provision  in  one  contingency,  he  made  an  additional  or 
further  provision  in  another  contingency.  . 

The  direction  in  the  tenth  item  of  the  will,  that  the  executors 
should  hold  the  property  devised  to  the  testator's  female  grand- 
children in  trust  for  them  does  not  operate  to  limit  the  interest  of 
such  grandchildren  to  a  life-estate,  or  to  create  an  estate  in  re- 
mainder for  their  children. 

Construing  the  fifth  item  of  this  will  alone,  or  in  connection 
with  the  entire  will,  we  are  of  the  opinion  that  the  estate  created 
in  favor  of  the  testator's  granddaughter,  Kittie  Hill,  was  an  estate 
in  fee,  subject  to  be  divested  or  terminated  upon  her  dying  with- 
out child  or  children  at  the  time  of  her  death  ;  and  that  it  did  not 
create  any  estate  in  remainder  in  favor  of  her  child.  It  follows 
that  upon  Mrs.  Terrell's  death  intestate,  after  marriage,  leaving  a 
child,  this  share  passed  as  any  other  fee-simple  estate  left  by  her. 
2.  It  does  not  appear  that  any  estoppel  was  pleaded,  and  it  is 
doubtful  if  that  question  is  sufficiently  made  to  require  adjudica- 
tion.    But*  if  the  allegations  of  the  petition  be  taken  as  true,  the 
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plaintiff  does  not  appear  to  be  estopped  by  reason  of  a  mere  mis- 
take in  receipting  to  the  executor. 

Judgment  affirmed.     All  the  Jtistices  concur,  except  Candler,  t/"., 
absent. 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  WILSON. 

1.  A  widow  has  an  interest  in  the  unburied  body  of  her  deceased  husband, 
which  the  courts  will  recognize. 

2.  Where  a  declaration  alleged  that  a  widow  desired  to  have  her  husband's 
body  carried  by  a  railroad  from  the  place  of  death  to  the  place  of  intended 
burial ;  that  the  route  was  over  the  i-ailroad  to  a  junction,  and  thence  by  a 
branch  of  the  same  road  to  the  destination  ;  that  the  agedt  of  the  company 
at  the  initial  point  would  only  sell  her  transportation  for  the  body  to  the 
junction,  but  told  her  that  the  company  would  carry  the  body  to  the  plaice 
of  burial,  and  that  at  the  point  of  junction  she  could  obtain  transportation 
to  the  destination  ;  that  she  paid  for  sucb  ti*ans|>ortation  to  the  junction,  and 
delivered  the  body,  with  its  accompanying  shroud  and  coffin,  to  the  com> 
pany ;  that  on  arrival  at  the  junction  the  company's  agent  had  the  coffin 
and  body  placed  on  an  open  platform  in  the  rain,  and  allowed  it  to  remain 
thei-e  for  several  hours  while  waiting  for  the  second  train  to  arrive,  and 
refused,  on  request  of  the  wife, to  have  it  placed  where  it  would  be  protected 
from  the  weather ;  and  that  the  coffin  and  shroud  were  damaged  to  the  ex- 
tent of  ^75,  and  the  body  was  **  soaked  and  otherwise  mutilated"  :  ifefd, 
that  the  declaration  set  out  a  cause  of  action. 

Argued  April  13,  — Decided  May  15, 1906. 

Action  for  damages.  Before  Judge  Seabrook,  Warren  supe- 
rior court.     September  10,  1904. 

Penina  Wilson  brought  suit  against  the  Louisville  and  Nash- 
ville Railroad  Company,  a  foreign  corporation,  as  the  lessee  of 
the  Georgia  Sailroad  and  Banking  Company,  a  corporation  under 
the  laws  of  Georgia.  She  alleged  that  the  defendant  company 
had  damaged  her  in  the  sum  of  $2,000,  for  the  following  reasons: 
On  or  about  the  12th  day  of  March,  1903,  her  husband,  Hamp 
Wilson,  died  in  Atlanta,  Georgia.  After  his  death  she  delivered 
his  body  to  the  defendant  company,  to  be  carried  from  Atlanta  to 
Warrenton,  Georgia,  where  it  was  to  be  buried.  Defendant  has  a 
railroad  and  opei-ates  trains  between  said  places.  She  notified 
the  defendant  that  she  was  going  to  carry  her  husband's  body  to 
Warrenton,  and  oflfered  to  pay  for  the  transportation  thereof. 
The  agent  at  Atlanta  refused  to  sell  her  transportation  further 
than  to  Camak,  a  junction   point  on   the  defendant  company's 
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road.  Petitioner  paid  defendant  for  the  transportation  to  Camak, 
and  informed  it  that  she  was  going  to  carry  the  body  of  her 
husband  on  to  Warrenton.  The  said  agent  informed  petitioner 
that  the  body  of  her  husband  would  be  carried  by  the  defendant 
company,  and  that  she  could  buy  transportation  from  Camak  to 
Warrenton.  Defendant  agreed  to  transport  the  said  body  of  pe- 
titioner's husband  from  Atlanta  to  Warrenton,  and  accepted  pay 
therefor.  When  the  train  bearing  the  body  of  her  husband  ar- 
rived at  Camak,  in  the  county  of  Warren,  the  cotfin  contain- 
ing it  was  taken  from  the  train  by  the  defendant  company 
and  placed  on  an  open  platform,  and  there  allowed  to  remain 
several  hours  until  defendant's  train  going  to  Warrenton  ar- 
rived. When  the  said  body  was  taken  from  the  train,  it  was 
night,  and  raining.  Petitioner  and  others  requested  the  agent  of 
the  defendant  company  at  Camak  to  have  said  body  placed  where 
it  would  be  protected  from  the  rain  and  weather,  but  he  refused 
to  do  so.  Petitioner  shows  that  as  a  result  the  said  body  of  her 
husband,  the  shroud,  and  coffin  were  *•  soaked  and  otherwise  muti- 
lated" By  reason  of  the  facts  above  set  forth,  said  coffin  and 
ahroud  were  damaged  to  the  amount  of  $75,  and  she  was  sub- 
jected to  great  humiliation  and  shame  and  mental  suffering.  De- 
fendant was  a  common  carrier.  She  charged  that  it  was  wanting 
in  ordinary  care,  and  in  fact  was  grossly  negligent.  She  also 
alleged  a  property  right  in  the  coffin  and  shroud.  The  defendant 
company  demurred  generally  to  the  petition.  The  court  over- 
ruled the  demurrer,  and  to  this  ruling  the  defendant  excepted. 

Joseph  B.  &  Bryan  Gumming,  for  plaintiff  in  erl^r. 

L  D.  McGregor,  Burton  Smith,  and  J,  A,  Branch,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  Death  is  unique.  It 
ia  unlike  aught  else  in  its  certainty  and  it?  incidents.  A  corpse 
in  some  respects  is  the  strangest  thing  on  earth.  A  man  who 
but  yesterday  breathed,  and  thought,  and  walked  among  us  has 
passed  away.  Something  has  gone.  The  body  is  left  still  and 
cold,  and  is  all  that  is  visible  to  mortal  eye  of  the  man  we  knew. 
Around  it  cling  love  and  memory.  Beyond  it  may  reach  hope. 
It  must  be  laid  away.  And  the  law  —  that  rule  of  action  which 
touches  all  human  things  —  must  touch  also  this  thing  of  death. 
It  is  not  surprising  that  the  law  relating  to  this  mystery  of  what 
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death  leaves  behind  can  not  be  precisely  brought  within  the 
letter  of  all  the  rules  regarding  corn,  lumber,  and  pig-iron.  And 
yet  the  body  must  be  buried  or  disposed  of.  If  buried,  it  must 
be  carried  to  the  place  of  burial.  And  tlie  law,  in  its  all-sufl&- 
ciency,  must  furnish  some  rule,  by  legislative  enactment,  or 
analogy,  or  based  on  some  sound  legal  principle,  by  which  to 
determine  between  the  living  questions  of  the  disposition  of  the 
dead,  and  rights  surrounding  their  bodies.  In  doing  this,  the 
courts  will  not  close  their  eyes  to  the  customs  and  necessities 
of  civilization  in  dealing  with  the  dead,  and  those  sentiments  con- 
nected with  decently  disposing  of  the  remains  of  the  departed 
which  furnish  one  ground  of  difference  between  men  and  brutes. 
It  is  said  that  burial  in  churchyards  was  introduced  into  England 
by  Cuthbert,  Archbishop  of  Canterbury,  in  the  year  750  A,  D. 
At  an  early  date  the  church  began  to  take  jurisdiction  in  regard 
to  places  of  burial  and  the  sepulture  of  the  dead.  This  jurisdic- 
tion gradually  became  more  enlarged  and  more  firmly  fixed,  until 
the  ecclesiastical  courts  left  little  for  the  common-law  courts 
to  decide  upon  those  subjects.  Thus  it  was  that  Lord  Coke  said, 
that  the  burial  of  a  corpse  belonged  to  ecclesiastical  cognizance; 
but  the  heirs  had  an  action  for  defacing  the  monument  (1  Inst. 
4,  18  B;  3  Inst.  203);  and  so  it  was  that  Blackstone  made  use 
of  the  much-quoted  expression,  "  But  though  the  heir  has  a  prop- 
erty in  the  monuments  and  escutcheons  of  his  ancestors,  yet  he 
has  none  in  their  bodies  or  ashes ;  nor  can  he  bring  any  civil 
action  against  such  as  indecently,  at  least,  if  not  impiously,  violate 
and  disturb  their  remains,  when  dead  and  buried.  The  parson 
indeed,  who  has  the  freehold  of  the  soil,  may  bring  an  action 
of  trespass  against  such  as  dig  and  disturb  it ;  and  if  any  one  in  tak- 
ing up  a  dead  body  steals  the  shroud  or  other  apparel,  it  will  be 
felony,  for  the  property  thereof  remains  in  the  executor,  or  who- 
ever was  at  the  charge  of  the  funeral."  2  Bl.  Com.  429.  See 
Hammond's  ed.  651,  and  note  on  p.  653. 

The  subject  of  the  right  of  burial,  and  the  protection  of  the 
bodies  of  the  dead  arose  in  the  matter  of  the  widening  of  Beek- 
man  street  in  the  City  of  New  York,  and  was  referred  to  Hon. 
Samuel  B.  Ruggles,  as  referee.  He  made  a  learned  and  elaborate 
report,  which  was  confirmed  by  the  court.  It  will  be  found  in  4 
Bmd.  R.  503,  et  seq.,  and  from  it  the  following  excerpts  are  taken : 
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"The  power  thus  exercised  by  the  ecclesiastical  tribunals  was 
not  spiritual  in  its  nature,  but  merely  temporal  and  juridical  It 
was  a  l^al,  secular  authority,  which  they  had  gradually  abstracted 
from  the  ancient  civil  courts,  to  which  it  bad  originally  belonged ; 
and  that  authority,  from  the  very  necessity  of  the  case,  in  the  State 
of  New  York,  must  now  be  vested  in  its  secular  courts  of  justice. 
The  necessity  for  the  exercise  of  such  authority,  not  only  over  the 
burial,  but  over  the  corpse  itself,  by  some  competent  legal  tribunal, 
will  appear  at  once,  if  we  consider  the  consequences  of  its  aban- 
donment. If  no  one  has  any  legal  interest  in  a  corpse,  no  one  can 
l^ally  determine  the  place  of  its  interment,  nor  exclusively  retain 
its  custody.  A  son  will  have  no  legal  right  to  retain  the  remains 
of  his  father,  nor  a  husband  of  his  wife,  one  moment  after  death. 
A  father  can  not  legally  protect  his  daughter's  remains  from  ex- 
posure or  insult,  however  indecent  or  outrageous,  nor  demand  their 
reborial,  if  dragged  from  the  grava  The  dead,  deprived  of  the  legal 
guardianship,  howevei^  partial,  which  the  church  so  long  had  thrown 
around  them,  and  left  unprotected  by  the  civil  courts,  will  become, 
in  law,  nothing  but  public  nuisances;  and  their  custody  will  belong 
only  to  the  guardians  of  the  public  health,  to  remove  and  destroy 
the  offending  matter  with  all  practical  economy  and  dispatch. 
The  criminal  courts  may  punish  the  body-snatcher  who  invades 
the  grave,  but  will  be  powerless  to  restore  its  contents.  .  .  The 
sacred  relics  of  Mount  Vernon  may  be  torn  from  their  <  mansion 
of  rest,*  and  exhibited  for  hire  in  our  very  midst,  and  no  civil  au- 
thority can  remand  them  to  the  tomb.  .  .  It  will  be  seen  that 
much  of  the  apparent  difficulty  of  this  subject  arises  from  a  false 
and  needless  assumption,  in  holding  that  nothing  is  property  that 
lias  not  a  pecuniary  value.  .  .  The  world  does  not  contain  a  tri- 
bunal that  would  punish  a  son  who  should  resist,  even  unto  death, 
any  attempt  to  mutilate  his  father's  corpse,  or  tear  it  from  the  grave 
for  sale  or  dissection ;  but  where  would  he  find  the  legal  right  to 
resist,  except  in  his  peculiar  and  exclusive  interest  in  the  body  ? 
The  right  to  tlie  repose  of  the  grave  necessarily  implies  the  right 
to  its  exclusive  possession."  The  report  of  the  referee  has  been 
criticised  by  a  writer  in  10  Central  Law  Journal,  303,  but  it  has 
^n  cited  with  approval  by  nearly  all  the  courts  which  have  since 
dealt  with  the  questions  there  involved.  It  is  said  Mr.  Ruggles 
^ded  a  note  to  the  original  report,  in  explanation  of  the  term 
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''  next  of  kin/*  stating  that  it  **  wad  not  employed  for  the  purpose 
of  denying  or  questioning  the  legal  right  of  a  aurviving  husband  to 
bury  his  wife's  remains,  or  to  reinter  them  if  disturbed"/'  Hackett 
V.  Hackett,  18  R  L  157.  For  those  who  desire  to  consult  law 
literature  on  burial  grounds,  burials,  etc.,  an  extended  list  vrill  be 
found  in  a  note  to  18  Abbott's  Ne>y  Cases,  75, 

In  Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10  R.  I.  227, 
it  was  held,  that  "while  a  dead  body  is  not  property  in  the  strict 
sense  of  the  common  law,  it  is  quasi  property,  over  which  the  rel- 
atives of  the  deceased  have  rights  which  the  courts  will  protect." 
Potter,  J.,  delivered  an  able  opinion  in  that  case,  reviewing  the 
matter  both  from  the  dtandpoint  of  history  and  of  authority.  In 
Larson  v.  Chase,  47  Minn.  307,  it  is  hfeld,  that  "the  right  to  the 
possession  of  a  dead  body  for  the  purposes  of  preservation  and  bur- 
ial belongs,  in  the  absence  of  any  testamentary  disposition,  to  the 
surviving  husband  or  wife  or  next  of  kin.  This  right  is  one  which 
the  law  recognizes  and  will  protect,  and  for  §ny  infraction  of  it, — 
such  as  an  unlawful  mutilation  of  the  remains, — an  action  for 
damages  will  lie.  In  such  an  action  a  recovery  may  be  had  for  in- 
jury to  the  feelings  and  mental  suffering  resulting  directly  and 
proximately  from  the  wrongful  act,  although  no  actual  pecuniary 
damage  is  alleged  or  proved.''  In  Bogert  v.  City  of  Indianapolis, 
13  Ind.  135,  it  was  held,  that  "The  bbdies  of  the  dead  belong  to 
the  surviving  relatives^  in  the  order  of  inheritance,  as  property,  and 
they  have  the  right  to  dispose  of  them  as  such,  within  restrictions 
analogous  to  those  by  which  the  disposition  of  other  property  may 
be  regulated."  In  Renihan  v.  Wiight,  125  Ind.  536,  it  was  held 
that  **  Where  a  husband  and  wife  employed  undertakers  to  keep 
the  body  of  a  deceased  daughter  until  they  might  be  ready  to  inter 
it,  and  the  defendants  negligently  took  or  allowed  it  to  be  taken 
and  buried,  or  otherwise  disposed  of  it,  an  action  for  damages  would 
lie."  In  Doxtator  v.  Chicago  &  Western  R.  Ca  (Michigan,  1899), 
45  L.  R.  A.  535,  a  similar  rule  was  recognized,  but  a  recovery  was 
denied  on  other  grounds.  See  also  6  Am.  L.  Rev.  182;  8  Am.  & 
Eng.  Enc.  Law  (2(1  ed.),  835;  Foley  v,  Phelps,  1  N.  Y.  Supr.  Ct. 
App.  Div.  551;  Hackett  v.  Hackett,  18  R  I.  155,  supra. 

In  this  State  the  right  of  the  owner  of  an  easement  of  burial 
in  a  cemetery  lot,  or  one  who  is  rightfully  in  possession  of  it,  to 
recover  damages  from  a  person  who  wrongfully  enters  upon  it 


Digitized  by  Google 


Ga.)  MARCH  TERM,  1905.  67 

and  disinters  the  remains  of  persons  buried  therein,  has  been  rec- 
ognized ;  and  it  was  held,  that  in  a  suit  for  wrongfully  disinter- 
ring a  dead  body,  if  the  injury  has  been  wanton  and  malicious,  or 
the  result  of  gross  negligence  or  a  reckless  disregard  of  the  rights 
of  others,  equivalent  to  an  intentional  violation  of  them,  exem- 
plary damages  may  be  awwded,  in  estimating  which  the  injury  to 
the  natural  feelings  of  the  plaintiff  may  be  taken  into  considera- 
tion. Jacobus  V.  Congregation  of  the  Children  of  Israel^  107  Oa, 
518 ;  BoumUlot  v.  Gardner,  113  Ga,  60.  In  Wright  v.  Hollyuwod 
Cemetery  Corporation^  112  Oa.  884,  it  was  held,  that  an  unlaw- 
ful and  unwarranted  interference  with  the  exercise  of  the  right  of 
burial  was  a  tort  which  gave  to  the  grandmother  and  brother  of 
the  deceased,  who  were  proceeding  to  have  the  corpse  interred,  a 
right  of  action;  and  the  same  ruling  was  made  with  respect  to 
the  damages  recoverable  as  in  the  case  of  Jacobus  v.  Congregation 
of  the  Children  of  Israel,  supra.  From  these  decisions  it  will 
be  seen  that  in  Georgia,  whpre  ecclesiastical  courts  have  never 
been  recognized,  rights  with  respect  to  burial,  cemeteries,  and  dead 
bodies  are  protected  by  the  secular  courts.  Indeed,  if  this  were 
not  so,  and  if  all  matters  which  were  cognizable  by  the  ecclesias- 
tical courts,  and  thus  withdrawn  from  the  common-law  adminis- 
tration, could  not  be  dealt  with  by  the  courts  of  this  State,  many 
most  important  rights  would  be  left  unprotected.  Thus,  until  a 
comparatively  recent  date,  in  England  the  jurisdiction  of  the  ec- 
clesiastical tribunals  included,  among  other  things,  cases  of  mar- 
riage, divorce,  and  testamentary  causes.  In  Turner  v.  Thompson, 
58  Qa.  221,  it  is  said,  "Our  own  statute,  which  adopted  the  Eng- 
lish common  law  and  the  old  English  statutes,  adopted  them  only 
where  applicable  to  our  people  in  this  new  country,  and  the  cir- 
cumstances surrounding  them  here." 

Some  courts  have  quoted  the  statement  from  Blackstone  set 
out  above,  and  announced  in  broad  language  that  a  dead  body 
is  not  the  subject  of  property.  But  when  particular  cases  arose, 
it  generally  became  necessary  to  hold  that  a  husband  or  wife, 
or  next  of  kin,  did  have  an  interest  in  the  body  of  the  deceased, 
which  the  law  would  protect,  whether  that  interest  and  the  right 
of  control  and  possession  was  technically  denominated  property, 
or  quasi  property,  or  by  some  other  name.  If  this  is  not  true, 
for  stealing  or  wrongfully   withholding  the  custody  of  a  dead 
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body  there  might  be  an  action  for  damages  in  some  cases,  but 
no  method  of  recovering  or  restoring  the  body  to  its  proper  rest- 
ing place.  An  illustration  of  the  class  of  cases  just  referred 
to  is  Meagher  v.  Driscoll,  99  Mass.  281.  This  decision  announced 
that  a  dead  body  was  not  the  subject  of  property,  and  that  after 
burial  it  became  a  part  of  the  ground  to  which  it  had  been  com- 
mitted. Yet,  for  an  impropeir  disinterring  and  removing  of  the 
remains  it  was  held  that  an  action  of  tort  "  in  the  nature  of  tres- 
pass quare  clausum  fr^t "  would  lie,  and  if  there  was  a  wilful 
disregard  or  careless  ignorance  of  the  plaintiff's  rights,  the  injury 
to  his  feelings  might  be  considered  in  measuring  damages.  Never- 
theless, the  same  court  held,  at  a  later  date,  that  "  an  action 
against  a  hospital  for  an  autopsy  performed  upon  the  dead  body 
of  a  child  without  the  consent  of  the  father,  who  was  the  natural 
guardian,  and  who  intrusted  the  child  to  the  hospital  for  treat- 
ment, does  not  fail  on  the  ground  that  there  was  no  right  of  prop- 
erty in  the  dead  body.''  In  the  decision  the  case  of  Meagher  v. 
Driscoll  is  cited,  not  as  conflicting  with,  but  rather  supporting  the 
later  adjudication.  Burney  v.  Children's  Hospital  (Mass.  1897), 
38  L.  R  A.  413.  If,  then,  there  is  a  property  right,  or  a  quasi 
property  right,  in  a  dead  body,  subject  of  course  to  the  necessity 
for  proper  disposition,  and  not  to  allow  it  to  become  a  nuisance  or 
injurious  to  the  public  welfare,  what  is  the  status  of  the  defendant 
company  which  undertook  to  transport  it  for  hire  ?  In  Hale  v. 
Bonner,  82  Texas,  33,  it  was  held,  that  a  declaration  by  a  widow 
against  a  railway  company  for  negligence  in  the  delivery  of  the 
body  of  her  husband  shipped  upon  such  railway,  causing  delay  in 
the  funeral,  by  reason  of  which  decomposition  resulted,  set  out  a 
cause  of  action.  In  Beam  v.  Cleveland  Ry.  Co.,  97  111.  App.  24,  it 
was  held,  that  "A  brother  of  a  deceased  person,  who  undertakes 
to  pay  for  the  transportation  of  his  body  from  the  place  of  his 
death  to  that  of  his  burial,  has  such  an  interest  in  the  dead  body 
as  entitles  him  to  damages  for  an  injury  to  it  by  the  negligent  act 
of  the  railway  while  transporting  it  for  hire."  This  was  not  a  de- 
cision of  the  highest  court  of  the  State,  but  is  nevertheless  a  de- 
cision which  may  be  properly  cited  and  considered.  In  Hocken- 
hammer  v.  Lexington  &  Eastern  Ry.  Co.  (Ky.  App.,  1903),  74  S. 
W.  222,  a  suit  was  brought  against  the  railway  company  for  strik- 
ing with  one  of  its  trains  a  wagon  containing  the  corpse  of  a  child. 
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and  throwing  it  to  the  ground.  On  the  subject  of  the  right  of  the 
father  in  r^ard  to  the  corpse  of  his  child,  after  citing  various  au- 
thorities, it  is  said,  "We  therefore  conclude  that  the  great  weight 
of  authority  sustains  the  rule  that  there  is  a  legal  right  in  the  bod- 
ies of  the  dead,  which  the  courts  will  recognize  and  protect  by  the 
proper  action,  as  the  case  may  be."  The  recovery  was  denied  on 
the  ground  that  the  petition  did  not  allege  any  injury  to  the  corpse. 
It  was  said,  that  if  the  child  had  been  alive,  and  was  simply  thrown 
down,  but  not  hurt,  there  could  have  been  no  recovery;  and  that 
-a  like  rule  would  be  applied,  by  analogy,  to  its  body.  See  also 
Perley  on  Mortuary  Law,  103. 

Apparently  conflicting  with  these  various  adjudications,  in  Grif- 
fith V,  R.  Co.,  23  S.  C.  25,  it  was  held,  that  ''An  administrator  has 
no  property  in  the  cadaver  of  his  intestate,  and  therefore  can  not 
maintain  an  action  for  its  wilful  and  negligent  mutilation,  but  he 
may  sue  for  injury  to  the  wearing  apparel  of  the  deceased."  In 
that  case  a  man  was  murdered  and  his  corpse  placed  on  a  railroad 
track  to  conceal  the  crime,  and  it  was  run  over  and  mutilated  by 
the  trains.  It  also  involved  the  review  of  a  reversal  by  the  judge 
of  a  referee's  report,  on  the  ground  that  the  alleged  negligence  had 
not  been  proved.  The  direct  ruling  on  the  subject  of  property 
rights  in  regard  to  a  dead  body  was,  that  the  administrator  had 
no  such  right  This  was  said  to  be  ''  the  precise  point  before  us, 
1  e.,  the  rights  of  the  administrator,''  under  the  statute  of  South 
Carolina.  In  the  course  of  the  decision  Simpson,  C.  J.,  makes  use 
of  the  following  language:  "  But  can  there  not  be  a  qualified  prop- 
•erty  in  the  dead  ?  one  which  gives  control  to  some  one  with  the 
view  to  protection,  to  decent  interment,  and  to  undisturbed  repose, 
while  they  are  dissolving  and  returning  to  the  dust  from  which 
they  were  created  ?  Can  it  be  that  there  Is  no  legal  guardianship 
of  the  dead  ?  And  that  when  the  life  escapes  the  body  is  left,  so 
far  as  the  law  is  concerned,  without  protection,  even  from  wanton 
and  malicious  depredation,  and  that  those  to  whom  it  was  bound 
in  life  by  the  tenderest  of  ties  can  invoke  the  aid  of  no  court  in 
preventing  its  mutilation  ?  And  must  they  resort  to  violence  and 
force  for  this  purpose  ?  If  such  be  the  fact,  it  is  a  reproach  to  our 
judicial  system,  and  one  which  calls  earnestly  for  legislative  inter- 
position. And  yet  such  seems  to  be  the  fact;  at  least  the  matter 
is  left  in  great  doubt,  so  far  as  our  hmited  examination  of  the 
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cases,  both  m  this  couatry  and  in  England,  amid  the  press  of  our 
duties,  has  enabled  us  to  ascertain.  Certainly  the  administrator 
has  no  legal  control  or  authority  over  the  dead  body  of  the  person 
upon  whose  estate  he  has  administered."  We  can  not  concur  in 
this  language  as  applicable  to  a  husband  or  wife  under  the  law  of 
Georgia.  The  principle  that  for  every  right  there  shall  be  a  rem- 
edy has  been  embodied  in  our  code  and  adopted  as  statute  law 
(Civil  Code,  §4929);  although  it  was  long  before  the  adoption  of 
our  code  announced  by  distinguished  jurists.  Pierce  v.  Proprie- 
tors of  Swan  Point  Cemetery,  10  R  L  240,  supra. 

In  the  present  case  it  is  not  necessary  to  enter  into  a  discus- 
sion as  to  whether  the  defendant  could  have  been  compelled  or 
not  to  receive  this  corpse  for  transportation,  or  on  what  agree- 
ment. The  plaintiff  alleges  that  the  defendant  did  rec^ve  it, 
and  agreed  to  transport  it  for  hire.  Nor  is  it  necessary  to  discuss 
the  difference  between  carriers  and  common  carriers,  or  whether 
railroad  companies  are  generally  common  carriers  of  corpses, 
as  argued  in  the  brief  of  counsel  for  plaintiff  in  error.  The  dec- 
laration in  effect  alleged,  that  the  plaintiff  delivered  the  body  of 
her  husband  to  the  defendant,  a  common  carrier,  to  be  carried 
from  Atlanta  to  Warrenton,  where  it  was  to  be  buried ;  that  she 
notified  the  defendant  of  this  intention,  and  offered  to  pay  for 
transportation  between  the  two  places;  that  defendant's  agent  at 
Atlanta  refused  to  sell  her  transportation  further  than  Camak,  a 
junction,  on  its  road,  but  informed  her  that  the  body  would  be 
carried  by  the  defendant,  and  that  she  could  bay  transportation 
from  Camak  to  Warrenton ;  that  she  paid  the  transportation  to 
Camak ;  and  that  the  defendant  agreed  to  transport  the  body  from 
Atlanta  to  Warrenton  and  accepted  pay  therefor.  Under  these 
allegations,  it  will  be  seen  that  it  was  not  in  contemplation  either 
of  the  plaintiff  or  of  the  defendant  that  there  should  be  a  final 
delivery  or  removal  of  thiB  body  with  its  accompanying  coffin  and 
shroud  at  this  junction,  but  its  temporary  stop  there  was  merely 
to  await  the  defendant's  other  train  to  the  place  of  destination. 
It  was  not  the  intention  of  either  party  .that  the  body  should 
merely  be  shipped  to  Camak,  and  there  stopped.  Fairly  construed 
the  allegations  of  the  declaration  mean  that  the  body  was  to  be 
transported  from  Atlanta  to  Warrenton;  that  both  parties  so 
understood  and  agreed  ;  that  as  a  part  of  the  through  transporta- 
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tdon  between  these  two  points  payment  was  made  to  the  junction, 
and  that  payment  was  to  be  made  from  that  point  on  to  Warren- 
ton.  At  Camak,  the  point  of  junction,  therefore,  the  depositing 
of  the  coffin  upon  the  defendant's  platform  did  not  constitute  a 
final  delivery  to  the  plaintiff,  which  would  exempt  the  defendant 
from  all  further  duty  or  liability.  Plaintiff  alleges  that  she 
offered  to  pay  the  entire  transportation,  and  there  is  nothing  to 
indicate  that  she  was  not  ready  to  pay  the .  second  part  of  it,  or 
that  any  act  on  her  part  changed  the  duty  of  the  defendant. 

It  certainly  can  not  be  said  by  the  defendant  company  that  a 
corpse  is  sufficiently  property  for  a  railroad  company  to  receive 
and  accept  pay  for  its  transportation,  but  is  not  sufficiently  prop- 
erty to  authorize  a  recovery  for  a  breach  of  duty  arising  there- 
from, or  to  prevent  any  duty  from  arising  under  such  circum- 
stances. If  it  received  this  body  to  be  transported  for  hire,  it  was 
bound  to  discharge  the  duties  arising  from  so  doing,  and  for  a 
failure  to  do  so  would  be  liable  to  an  action.  We  do  not  know 
what  facts  the  evidence  may  establish  upon  the  trial,  but  we  hold 
that,  under  the  allegations  of  the  declaration,  which,  as  against  a 
demurrer,  are  to  be  taken  as  true,  a  cause  of  action  was  set  out. 
Civil  CJode,  §  2279.  Not  only  negligence,  but  gross  negligence,  is 
alleged.  The  demurrer,  being  general  and  not  special,  does  not  raise 
the  direct  question  as  to  the  measure  of  damages,  or  the  extent  to 
which  there  may  be  a  recovery,  if  one  is  had.  We  will,  therefore, 
not  discuss  the  measure  of  damages  further  than  to  say  that 
this  case  does  not  fall  within  the  ruling  in  Chapman  v.  Western 
Union  Telegraph  Co,y  88  Oa.  762,  where  it  wad  sought  to  recover 
from  a  telegraph  company  damages  on  account  of  mental  pain 
and  suffering  alone,  allied  to  have  resulted  to  the  plaintiff  from 
failure  of  the  company  to  deliver  a  message  in  due  time.  Here 
the  action  is  for  a  tort,  and  there  is  an  allegation  of  actual  pecu- 
niary damage  to  the  coffin  and  shroud,  and  of  injury  to  the  body. 
So  that,  as  to  this  point,  the  case  is  quite  similar  to  those  of  Mea- 
gher V.  DriscoU,  99  Mass.  supra,  and  Jacobus  v.  Congregation  of 
the  Children  of  Israel,  107  Oa.  518,  supra. 

Judgment  affirmed.  All  the  Justices  concur,  except  Candler,  J., 
ahsent. 
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Mckenzie  v,  Mitchell 

1.  Expenses  of  litigation  are  not  recoverable  by  the  plaintiff  in  an  action  for 
damages  for  the  mere  breach  of  a  contract,  when  it  does  not  appear  that  such 
contract  was  entered  into  by  the  defendant  in  bad  faith,  or  procured  by  him 
by  fraud  or  deceit. 

2.  By  a  timely  special  demurrer,  a  defendant  is  entitled  to  the  benefit  of  an 
itemized  statement  of  damages  claimed  by  the  plaintiff  in  a  lump  sum,  when 
it  appears  from  the  plaintiff's  allegations  in  reference  thereto  that  the  sum 
claimed  is  made  up  of  distinct  and  separate  items. 

8.  *'  Any  necessary  expense  which  one  of  two  contracting  parties  incurs  in 
complying  with  the  contract  may  be  recovered  as  damages.^^ 

4.  It  is  not  error  to  refuse  to  charge  the  law  applicable  to  a  contention  of  a 
party,  when  there  is  no  evidence  to  support  such  contention. 

Argued  April  16,—  I>eoided  May  15, 1906. 

Action  on  contract.  Before  Judge  Gober.  Cobb  superior  court. 
September  28,  1904. 

2>.  W.  Blair,  for  plaintiflf  in  error. 

Napier,  Wright  &  Cox  and  J.  JB,  Mozley,  contra. 

Fish,  P.  J.  Mitchell  brought  an  action  against  McKenzie  for 
damages.  The  substance  of  the  petition,  so  far  as  material  to  the 
questions  presented  for  our  consideration,  was  as  follows:  On 
June  12,  1901,  McKenzie  addressed  the  following  letter  to  Mitch- 
ell: "Dear  Sir:  You  having  made  settlement  with  the  Marietta 
Guano  Company  this  date,  damage  claim  for  Si 50,  and  believing 
firmly  that  you  were  not  entitled  to  anything,  I  hereby  make  you 
the  following  proposition,  namely :  that  we  arrange  with  Judge 
Eussell,  of  Winder,  Ga.,  to  name  a  day  that  will  be  satisfactory 
with  both  of. us  to  meet  with  him;  you  to  present  to  him  your 
contract,  and  letters,  and  introduce  such  witnesses  as  you  desire 
to  show  wherein  you  have  been  damaged  by  the  Marietta  Guano 
Company ;  I  to  have  the  right  to  introduce  the  contract  which 
you  made  with  the  Marietta  Guano  Company,  or  any  letters  that 
you  may  have  written  to  them,  or  any  witness  that  I  think  is 
relative  to  the  case,  to  show  that  the  Marietta  Guano  Company 
has  not  violated  contract  with  you  and  subjected  themselves  to 
damages.  And  if  Judge  Russell  decides  under  the  evidence  that 
you  were  entitled  to  more  than  $150,  and  whatever  that  amount 
should  appear  to  be,  I  hereby  agree  to  pay  you  SOJfc  of  said  sum, 
and  in  consideration  of  said  settlement  above  stated,  I  assume  the 
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said  50^  of  all  damages  claimed  by  you,  and  agree  to  raise  no 
issue  in  said  case  except  the  question  of  direct  liability  between 
yourself  and  the  Marietta  Guano  Company.  W.  M.  McKenzie." 
On  the  same  day,  this  proposition  was  accepted  in  writing  by 
Mitchell,  the  acceptance  being  written  upon  the  letter  and  im-^ 
mediately  below  McKenzie's  signature.  McKenzie  was  the  presi- 
d^it  of  the  Marietta  Guano  Company  and  a  stockholder  thereof. 
The  forgoing  agreement  was  made  for  the  purpose  of  reUeving 
the  Guano  Company  from  any  further  liability  to  Mitchell,  and 
when  it  was  made  he  did  so  reUeve  it.  McKenzie,  at  the  time 
this  agreement  was  entered  into,  as  president  of  the  company, 
paid  to'  Mitchell  the  $150  by  giving  him  credit  for  that  much 
on  Mitchell's  promissory  note  held  by  the  company.  In  pursu- 
ance of  the  agreement,  a  day  was  set,  at  Winder,  for  the  hearing 
of  the  matter  submitted  to  Judge  Russell.  McKenzie  had  notice 
of  the  time  of  such  hearing,  but  failed  to  appear..  Another  day 
was  subsequently  set  for  the  hearing  of  the  matter  at  Monroe,  of 
which  McKenzie  was  duly  notified,  and  he  again  failed  to  appear. 
The  11th  paragraph  of  the  petition  alleged:  "That  said  W.  M. 
McKenzie  has  acted  in  bad  faith  with  your  petitioner  in  declining 
to  carry  out  his  agreement  of  June  12,  1901,  and  thereby  causing 
your  petitioner  the  trouble  of  twice  getting  ready  for  said  hearing, 
and  caased  him  to  go  to  Atlanta  three  times  for  the  purpose  of 
getting  said  McKenzie  to  a  hearing,  as  agreed  to  by  him,  all  to 
the  damage  of  your  petitioner  in  the  sum  of  $20."  The  12th 
paragraph  was  as  follows :  "  That  said  McKenzie  has  acted  in 
bad  faith  with  your  petitioner,  and  is  stubbornly  litigious,  and  has 
caused  petitioner  unnecessary  trouble,  expense,  and  delay ;  that  he 
has  compelled  him  to  employ  counsel  to  bring  this  suit  to  recover 
his  damages,  and  a  reasonable  attorney's  fee  in  this  case  is  $100 ; 
that  petitioner's  other  expenses  in  attending  the  trial  of  this  case 
and  in  getting  ready  for  trial  is  $25."  The  defendant  demurred 
to  the  11th  paragraph,  "upon  the  ground  that  the  allegations 
therein  made  do  not  entitle  the  plaintiff  to  the  recovery  of  any 
sum  under  said  paragraph ;  and  upon  the  further  ground  that 
there  are  no  items  of  loss  or  damage  alleged  therein."  The  12th 
paragraph  was  demurred  to  upon  the  ground  **  that  the  allegations 
made  in  said  paragraph  do  not  authorize  the  recovery  of  any  sum 
from  defendant  for  counsel  fees,  expenses  of  attending  trial,  and  in 
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getting  ready  for  trial."  The  petition  was  then  amended,  the 
second  paragraph  of  the  amendment  being  as  follows:  "  That  in 
addition  to  the  $20  set  out  as  having  been  expended  by  plaintiff 
in  preparing  for  tlie  hearing  of  said  arbitration  as  stated  in  par.  11 
^f  the  original  petition,  he  has  expended  the  further  sum  of 
$90.60  in  getting  ready  for  said  arbitration,  which  defendant  in- 
duced him  to  agree  to,  to  wit :  for  his  attorney's  fee  in  attending 
hearing  set  at  Winder  by  Judge  Russell,  $10 ;  for  expenses  of 
said  attorney  in  going  to  Winder  and  Atlanta,  $20  ;  for  plaintiffs 
time  lost  in  going  to  Winder  and  Atlanta,  procuring  testimony, 
etc.,  13  days  at  $2  per  day,  $26;  for  amount  expended  for  horse 
and  buggy,  6  days  at  $2  per  day,  $12 ;  for  amounts  expended  in 
railroad  fare  from  Monroe  to  Atlanta  and  from  Monroe  to  Winder 
and  return,  3  trips  to  Atlanta  and  one  to  Winder,  and  one  trip 
Monroe  to  Bethlehem  and  return,  $12.60;  for  amount  expended 
for  hotel  bills  at  Winder  and  Atlanta  on  said  trips,  $3.75;  for 
amounts  paid  for  telephone  and  telegram,  75c. ;  and  amounts  paid 
witnesses'  expenses  for  time  lost,  $6.50 ;  a  total  of  ninety  dollars 
and  60  cents."  The  third  paragraph  of  the  amendment  made 
these  allegations :  '<  That  on  account  of  having  to  make  a  second 
trip  to  Marietta  to  attend  the  trial  of  said  case,  which  was  con- 
tinued by  defendant,  plaintiff  will  have  to  expend  $20  in  addition 
to  the  $25  named  in  paragraph  12  of  the  original  petition,  and 
asks  $100  as  reasonable  attorney's  fees  as  set  [out]  in  said  para- 
graph ($50  of  which  plaintiff  has  already  had  to  expend),  making 
a  total  damage  and  expenditure  which  plaintiff  has  been  sub- 
jected to,  in  preparing  for  said  arbitration  and  in  suing  for  defend- 
ant's breach  of  contract  to  submit  to  same,  of  two  hundred  and 
thirty-five  and  60/100  dollars  (235.60)."  The  second  paragraph 
of  the  amendment  was  demurred  to  as  follows :  upon  the  ground 
"that  it  does  not  appear  that  any  of  said  items  were  necessarily 
incurred  in  the  preparation  of  said  case  for  arbitration.  Defend- 
ant demurs  to  all  items  charged  as  having  been  incurred  at 
Winder,  Atlanta,  and  Bethlehem,  as  being  unnecessary,  and 
should  not  be  charged  against  defendant."  The  third  pai*agraph 
was  demurred  to  on  the  ground  that  defendant  was  not  liable  for 
any  of  the  matters  therein  allied.  All  of  these  demurrers  were 
overruled,  and  the  defendant  excepted.  The  case  proceeded  to 
trial,  and  a  verdict  was  rendered  in  behalf  of  the  plaintiff  for 
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$235.60,  which  iDcluded  all  of  the  items  claimed*  by  plaiutiff  in 
the  11th  and  12th  paragraphs  of  the  petition  as  amended.  The 
defendant  excepted  to  the  overruling  of  his  motion  for  a  new 
trial,  and  in  the  bill  of  exceptions  assigned  error  upon  the  over- 
ruling of  the  demurrers  to  the  petition. 

1.  Mitchell's  attorney's  fees  for  bringing  the  present  action  and 
his  expenses  in  attending  court  thereon  were  clearly  not  recover- 
able, and  the  demurrer  to  the  items  embracing  such  attorney's 
fees  and  expenses  should  have  been  sustained.  Edwards  v.  KeU 
logg,  121  Ga,  373;  Traders  Insurance  Co,  v.  Mann,  118  Oa, 
381.  In  the  case  last  cited  it  was  held  that  the  right  to  recover 
expenses  of  litigation  in  actions  ex  contractu  **  must  be  because 
of  fraud,  deceit,  breach  of  trust,  wilful  misappropriation  of  funds, 
or  fraud  in  securing  a  contract,  or  property  thereunder.  For  ex- 
penses of  litigation  are  not  allowed  for  bad  faith  in  refusing  to 
pay,  but  where  he  *  has  actdd  in  bad  faith '  in  the  transaction 
and  dealings  out  of  which  the  cause  of  action  arose."  And  again 
"  .  .  if  the  original  contract  was  made  in  good  faith,  if  there  is 
an  ordinary  breach,  if  the  cause  of  action  itself  is  not  colored  or 
poisoned  by  bad  faith  on  the  part  of  the  defendant,  he  will  not 
be  mulcted  with  additional  damages  because  he  refuses  to  pay." 

2.  The  special  demurrer  to  the  item  of  $20,  set  out  in  the  11th 
paragraph  of  the  original  petition,  should  have  been  sustained, 
as  the  defendant  was  entitled  to  an  itemized  statement  of  the 
amounts  going  to  make  up  the  S20.  The  amendment  to  this 
paragraph  of  the  petition  did  not  furnish  the  defendant  with  any 
further  information  as  to  the  $20  claimed  in  the  original  petition. 
Nor  do  we  think  the  expenses  of  Mitchell  and  his  attorney  in 
voluntarily  going  to  Atlanta  to  induce  McKenzie  to  comply  with 
his  agreement  as  to  the  subnflssion  were  recoverable.  Traders 
Ins,  Co,  V.  Mann,  supra;  Lampkin  v.  Garwood,  122  Ga.  407. 

3.  The  necessary  expenses  which  Mitchell  incurred  in  prepar- 
ing for  the  hearings  at  Winder  and  Monroe  were  recoverable,  if 
McKeuzie  arbitrarily  or  without  sufficient*  cause  failed  to  appear 
thereat  Of  course  this  was  a  question  for  the  jury,  under  the 
evidence.  "  Any  necessary  expense  which  one  of  two  contracting 
parties  incurs  in  complying  with  the  contract  may  be  recovered 
^  damages."  Civil  Code,  §  3806.  And  damages  are  recoverable 
i^  a  breach  of  contract  when  they  arise  naturally  and  according 
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to  the  usual  course  oi  things  from  such  breach,  and  are  such 
as  the  parties  contemplated  when  the  contract  was  made  as  the 
result  of  its  breach.  Civil  Code,  §  3799.  The  parties  to  the 
agreement  of  submission  in  the  present  case  could  fairly  be 
said  to  have  contemplated  that  they  would  each  necessarily 
go  to  the  expense  of  attending  the  hearings^  of  employing  counsel 
to  represent  them  at  such  hearings,  and  of  securing  the  attend- 
ance of  their  witnesses.  While  some  of  the  charges  for  expenses 
set  out  in  the  amendment  to  the  11th  paragraph  of  the  petition 
were  not  sufi&ciently  itemized,  there  was  no  demurrer  on  this 
ground.  The  court,  therefore,  did  not  err  in  overruling  the 
demurrer  to  the  amendment  to  this  paragraph. 

4.  What  we  have  said  above  disposes  of  all  of  the  grounds  of 
the  motion  for  a  new  trial,  except  those  relating  to  the  refusal 
of  the  court  to  charge  in  reference  to  the' contention  of  the 
defendant  that  the  agreement  to  submit  the  matter  to  the  decision 
of  Judge  Russell  was  without  consideration.  There  was  nothing 
in  evidence  which  tended  to  sustain  such  a  contention,  and  there 
was,  therefore,  no  error  in  declining  to  charge  the  jury  thereon, 
even  if  the  written  requests  were  otherwise  unobjectionable.  The 
agreement  itself  showed  a  valid  and  sufficient  consideration^  to  wit> 
the  settlement  of  Mitchell's  claim  for  damages  against  the  Mari- 
etta Guano  Company  at  and  for  the  sum  of  $150,  and  in  the 
writing  McKenzie  expressly  declared  that,  "in  consideration  of 
said  settlement  above  staled,"  he  assumed  fifty  per  cent  of  all 
damages  found  by  Judge  Russell  in  MitcheU's  favor,  in  the  event 
such  damages  should  exceed  $150.  The  evidence  showed  that 
the  claim  of  Mitchell  against  the  Marietta  Guano  Company  had 
been  settled  in  accordance  with  the  agreement,  by  McKenzie, 
as  the  president  of  such  company,  crediting  Mitchell  with  $150 
on  a  note  given  by  him  to  the  company,  and  Mitchell  receipting 
the  company  in  full  for  such  claim.  There  was  no  evidence  tend- 
ing to  show  that  the  agreement  was  without  consideration,  or  that 
the  consideration  was  otherwise  than  as  expressed  therein. 

Judgment  reversed.  All  the  Justices  concur,  except  Candler, 
J.,  absent 
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Smith  v.  Andebson.  • 

Cobb,  J.  This  being  the  first  grant  of  a  new  trial,  and  an  examination  of 
the  record  diBclosing  that  the  verdict  was  not  demanded  by  the  law  and 
the  evidence,  the  judgment  is 

Afflrmed.    AU  ifie  Justices  concur,  except  Candler,  J.,  absent. 

Argaed  April  16,— Decided  May  15,  1905. 

Equitable  petitioD.      Before  Judge  Fite.      Cobb  superior  court 
December  17,  1904. 

/.  J.  Northcutt  and  E.  P.  Ghreen,  for  plaintifiF  in  error. 
H.  B.  M088,  contra. 


WESTERN  AND  ATLANTIC  RAILROAD  CO.  v.  BRYANT. 

The  allegations  of  fact  upon  which  the  plaintiff  relied  as  showing  that  the  de- 
fendant railroad  company  was  liable  to  him  in  damages  because  of  personal 
injuries  sustained  by  him  while  iu  its  employ  and  in  the  dischaige  of  his 
duties  disclosed  that  the  negligent  acts  of  which  he  complained  were  the 
proximate  cause  of  his  injury,  and  that  be  did  not  voluntarily  expose  him- 
self to  a  known  and  obvious  danger  which  was  impending  and  which  he 
should  have  taken  immediate  steps  to  avoid,  instead  of  obeying  the  orders 
of  the  company*s  foreman,  to  whose  directions  he  was  subject. 

Argaed  April  19,  — Decided  May  15,  1905. 

Action  for  damages.  Before  Judge  Fite.  Whitfield  superior 
CQiort.     November  14,  1904. 

The  question  presented  for  determination  in  this  case  is  whether 
or  not  the  court  below  erred  in  overruling  a  demurrer  interposed 
by  the  defendant  railroad  company  to  the  plaintiflTs  petition  as 
amended.  The  facts  alleged  were  substantially  as  foUows :  On 
February  15, 1904,  the  plaintiff,  J.  T.  Bryant,  was  employed  by  the 
company  to  work  under  one  of  its  foremen,  McFarland,  on  push 
and  lever  cars,  and  to  do  track  work  about  two  miles  south  of  Dal- 
ton,  the  plaintiff  being  one  of  a  crew  working  under  McFarland  on  a 
section  which  extended  from  Dalton  to  a  point  some  six  miles  be- 
low that  place.  On  the  date  named  the  plaiutiflf  was  working  with 
a  squad  of  hands  between  Loughridge  and  Dalton,  and  was  mak- 
ing use  of  the  push  and  lever  cars.  Before  these  cars  were  started 
from  Loughridge  crossing,  the  foreman  had  sent  one  of  the  crew 
towards  Dalton  for  the  purpose  of  flagging  any  train  of  the  defend- 
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ant  company  which  might  be  approaching  from  Dalton.  This 
member  of  the  crew  flagged  a  freight-train  at  Dalton  and  notified 
the  engineer  to  look  out  for  McFarland's  push  and  lever  cars,  in- 
forming the  engineer  that  these  cars  were  moving  towards  Dalton, 
and  stating  about  where  they  would  be  found.  The  servetnts  of 
the  company  in  charge  of  the  train  nevertheless  ran  the  freight- 
train  at  a  rapid  rate  of  speed  toward  the  point  where  the  push  and 
lever  cars  were  being  used;  the  foreman,  hearing  the  train  ap- 
proaching, directed  the  plaintiff  and  the  other  members  of  the  crew 
to  reverse  the  direction  of  the  push  and  lever  cars  and  to  push 
them  in  the  opposite  direction;  plaintiff  obeyed  this  order  and  un- 
dertook, with  the  other  hands,  to  push  the  cars  southward,  and 
was  in  the  act  of  doing  so  when  the  foreman,  finding  that  the 
freight-train  continued  to  approach  at  a  rapid  rate  of  speed,  warned 
the  crew  to  leave  the  push  and  lever  cars  and  get  out  of  the  way 
of  the  rapidly  approaching  train.  A  track  of  the  Southern  Bail- 
way  Company  ran  alongside  of  the  track  of  the  defendant,  only  a 
few  feet  distant.  The  plaintiff,  "in  the  exercise  of  all  care,  when 
warned  by  his  foreman  to  leave  said  push  and  lever  cars,  sought 
to  'escape  from  the  approaching  collision  between  said  push  and 
lever  cars  and  said  approaching  freight-engine  and  endeavor  to  get 
away.  .  .  The  collision  between  the  approaching  freight-train  and 
said  push  and  lever  cars  was  calculated  to  throw  said  cars  or  frag- 
ments of  the  same  some  distance  from  the  track,  and  for  [plain- 
tiff] to  reach  a  point  of  safety  it  was  necessary  for  him  to  cross  the 
track  of  the  Southern  Railway  Company.*  .  .  The  negligence  of  the 
agents  of  the  defendant  in  disregarding  the  flag  and  bringing  their 
freight-train  at  a  rapid  rate  of  speed  toward  said  push  and  lever 
cars  placed  the  property  of  the  defendant  company  and  the  lives 
of  its  employees  in  great  danger,  and  [plaintiff]  was  discharging 
his  duty  in  obedience  to  the  orders  of  his  foreman  when  he  sought, 
vdth  the  balance  of  the  crew,  to  push  said  push  and  lever  cars  away 
from  said  approaching  freight-train,  so  as  to  give  an  additional  op- 
portunity for  the  same  to  be  checked  before  it  struck  said  cars.  .  . 
When  engaged  in  this  work,  [plaintiff's]  entire  attention  was  ab- 
sorbed in  said  work,  and  he  was  compelled  to  occupy  a  bent  posi- 
tion, 80  that  he  had  no  view  of  the  track  in  front  of  him,  and  his 
back  was  towards  the  freight-train  approaching  on  the  line  of  the 
defendant.  •  .  When  [he]  and  the  other  employees  upon  said  push 
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and  lever  cars  received  their  notice  warning  them  to  get  out  of  the 
way  of  the  approaching  freight-train,  in  the  exercise  of  all  care  he 
endeavored  to  escape  from  the  emergency  brought  upon  him  by  the 
negligent  conduct  of  the  employees  of  the  defendaut;"  he  at  the 
time  had  no  knowledge  of  <<  the  approach  of  the  train  upon  the 
Sputhern  Railway,  and  no  time  for  stopping  or  looking  when  he 
was  warned  to  escape  from  the  approaching  freight-train ; "  and  he 
"used  all  care  in  his  efforts  to  escape,  but  was  struck  by  Ian  engine 
on  the  Southern  Railway,  which  had  approached  at  a  rate  of  speed 
of  not  less  than  sixty  miles  an  hour."  Plaintiff  had  no  warning 
of  the  approach  of  this  train,  and  the  noise  of  the  freight-train 
prevented  him  from  hearing  its  approach.  He  was  free  from  fault; 
the  defendant  was  n^ligent  in  that  said  freight-train  ran  down  at 
a  rapid  rate  of  speed  upon  the  push  and  lever  cars  with  which  he 
was  at  work ;  and  the  defendant  was  also  negligent  in  that  the 
foreman,  under  whose  orders  he  undertook,  with  the  other  mem- 
bers of  the  crew,  to  push  the  cars  away  from  the  approaching 
freight-train,  did  not  at  an  earlier  time  warn  him  of  the  close  ap- 
proach of  the  freight-train,  and  in  that  the  foreman  did  not  also 
warn  him  of  the  approach  of  the  train  on  the  Southern  Railway, 
all  of.  which  n^ligence  contributed  to  and  caused  the  injuries  sus- 
tained by  him.  He  was  knocked  down,  his  left  arm  was  broken 
and  had  to  be  amputated  an  inch  below  the  elbow  joint,  three  ribs 
were  broken,  his  right  lung  was  punctured,  and  he  received  other 
bodily  injuries.  He  was  twenty-four  years  old,  was  earning  one 
dollar  per  day,  and  at  the  time  he  was  injured  was  in  the  discharge 
of  his  duties  under  his  employment  by  the  defendant  company. 
The  freight-train  struck  the  push  and  lever  cars,  knocking  them 
about  sixty  feet,  the  collision  taking  place  a  few  moments  after 
plaintiff  was  struck  by  the  Southern  Railway  engine.  "  It  was 
the  duty  of  defendant's  foreman  to  watch  over  and  supervise  plain- 
tiff and  other  employees  working  under  the  said  foreman,  and  to 
warn  them  of  the  approach  of  said  freight-train  in  time  for  them 
to  reach  a  place  of  safety  in  case  said  freight-train  did  not  stop. 
It  was  also  the  duty  of  said  foreman  to  warn  those  under  him,  who 
were  moving  said  push  and  lever  cars  under  his  direction,  of  any 
other  danger  which  surrounded  them.  Defendant's  foreman  was 
aware  of  the  position  which  plaintiff  necessarily  occupied  while  per- 
forming the  duties  required  of  him,  and  was  aware  of  the  fact  that 
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plaintiff  could  not  see  the  freight-train  of  defendant  approaching 
him  from  behind,  or  the  train  of  the  Southern  Railway  Company 
approaching  him  from  the  front;  the  duty  was  upon  defendant's 
foreman  to  notify  plaintiff  to  leave  the  push  and  lever  cars  under 
circumstances  and  at  a  place  where  it  was  reasonably  safe  for  him 
to  do  so."  «  The  defendant  was  negligent  in  that  its  foreman  for 
the  first  time  notified  plaintiff  to  leave  the  push  and  lever  cars  at  a 
place  and  under  circumstances  that  were  dangerous,  and  which 
caused  the  plaintiff's  injuries  without  negligence  on  the  part  of 
plaintiff  contributing  thereto." 

Besides  demurring  to  the  petition  generally,  the  railroad  com- 
pany specially  demurred  thereto  on  the  following  grounds :  "  IsL 
It  is  therein  shown  that  the  plaintiff,  after  being  apprised  of 
danger  in  which  he  was  placed  by  the  alleged  negligence  of  the 
defendant's  servants,  and  after  having  sufficient  time  and  oppor- 
tunity to  free  himself  therefrom  and  place  himself  in  a  safe  place^ 
continued  in  a  dangerous  position  brought  about  by  the  alleged 
negligence  of  defendant's  servant,  and  declined  to  escape  there- 
from.  2d.  It  is  shown  by  plaintiff's  petition  that  his  injury  was 
not  the  proximate  result  of  defendant's  alleged  negligence,  but  was 
caused  by  an  independent  third  party,  to  wit,  the  engine  con- 
trolled and  operated  on  the  tracks  of  the  Southern  Railway  Com- 
pany by  the  employees  of  said  Southern  Railway  Company,  and 
not  controlled  or  operated  directly  or  indirectly  by  this  defendant 
or  any  of  its  employees,  and  was  not  caused  by  any  act  of  any 
servant  of  this  defendant,  nor  was  any  act  of  this  defendant  or  any 
of  its  employees  the  proximate  cause  of  plaintiffs  injuries." 

Payne  cfe  Tye  and  -B.  J.  &  J,  McCamy,  for  plaintiff  in  error. 
Hoke  Smith,  H,  C.  Peeples,  W.  C.  Martin,  and  Marion  SmUh, 
contra. 

Evans,  J.  (After  stating  the  facts.)  That  the  employees  of 
the  defendant  railroad  company  were  guilty  of  acts  of  negligence 
is  not  controverted;  it  is  insisted  that  such  acts  were  not  the 
proximate  cause  of  the  injury.  What  are  the  facts  alleged  beaiing^ 
on  this  question  ?  Assuming,  for  the  present,  that  the  plaintiff 
was  not  guilty  of  contributory  negligence,  it  appears,  (1)  that  the 
negligence  of  the  defendant's  train  crew  in  approaching  at  a  rapid 
rate  the  cars  being  operated  by  the  section  gang,  notwithstanding 
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notice  of  its  whereabouts  bad  previously  been  given  to  the  en- 
gineer, brought  about  the  necessity  of  reversing  these  cars  and 
pushing  them  southward  in  order  to  endeavor  to  prevent  a  colli- 
sion;  (2)  the  continuing  negligence  of  the  train  crew  in  not  check- 
ing the  speed  of  the  train  rendered  this  precautionary  measure  of 
no  avail;  (3)  the  section  foreman,  instead  of  warning  his  crew 
that  the  train  continued  to  approach  rapidly  and  giving  his  men 
an  opportunity  to  reach  a  place  of  safety,  hazarded  their  lives  by 
persisting  in  his  effort  to  prevent  the  impending  collision ;  (4)  he 
knew  of  the  position  occupied  by  the  plaintiflF  and  that  the  plain- 
tiff could  not  observe  for  himself  the  increasing  danger  in  his  rear, 
or  observe  the  new  danger  in  front  presented  by  the  approach  of  a 
train  on  the  Southern  Railway  track,  yet  the  foreman  gave  to  the 
plaintiff  no  hint  of  this  new  danger,  nor  warned  him  in  time  to 
leave  his  post  of  duty  after  the  danger  from  behind  had  become 
imminent ;  (5)  when  the  foreman  did  give  his  tardy  warning,  the 
only  avenue  of  escape  from  the  immediate  and  pressing  danger  in 
the  rear,  which  was  open  to  the  plaintiff,  lay  across  the  track  of 
the  Southern  Railway  Company;  (6)  knowing  only  of  the  impend- 
ing collision,  and  having  been  unable  to  either  see  or  hear  the  train 
of  the  Southern  Railway  Company,  the  plaintiff  undertook  to  save 
himself  by  availing  himself  of  his  only  apparent  avenue  of  escape, 
which  was  immediately  cut  off  by  the  rapidly  moving  train  ap- 
proaching on  the  track  of  that  company.  To  place  one  in  a  situa- 
tion where  he  will  be  instantly  killed  if  he  remains  where  he  is, 
and  to  thus- force  him  to  throw  himself  into  the  very  teeth  of  an 
unknown  peril  in  a  futile  effort  to  escape  injury,  is  a  very  practi- 
cal way  of  furnishing  the  efficient  and  proximate  cause  of  his 
being  physicaUy  injured  by  the  physical  operation  of  the  unknown 
peril  into  which  he  is  driven.  Not  only  does  the  plaintiff  allege 
that  he  was  n^ligently  placed  in  such  a  situation,  but  he  goes 
further  and  asserts  that  his  lack  of  knowledge  of  the  unknown 
peril  to  which  he  was  exposed  was  due  to  the  negligent  omission 
of  the  foreman  to  give  him  notice  thereof  before  he  was  actually 
entrapped  between  a  known  and  an  unknown  peril,  both  of  which 
threatened  his  life. 

As  was  pertinently  remarked  by  Lord  Ellenborough  in  Jones 
r.  Boyce,  1  Stark.  493,  pne  Who  places  a  man  "in  such  a  situa- 
tion that  he  must  adopt  a  perilous  alternative  is  responsible  for 
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all  the  consequeuces."  Since  the  decision  in  that  case,  which  lias 
been  approved  and  universally  followed  in  this  country,  the  de- 
fense that  one  negligently  placed  in  such  a  situation  was  actually 
hurt,  not  by  the  person  who  placed  him  in  peril,  but  by  his  own 
act  in  endeavoring  to  escape  therefrom,  whereby  he  came  into 
contact  with  another,  independent,  and  overwhelming  agency,  of 
which  he  was  unable  to  gain  the  mastery,  has  lost  all  novelty. 
See  cases  cited  in  note  to  Gilson  v.  Delaware  Canal  Co.,  36  Am. 
St.  Rep.  847-848.  "It  is  well  settled  that  the  mere  fact  that 
there  have  been  intervening  causes  between  the  defendant's  negli- 
gence and  the  plaintiffs  injuries  is  not  sufficient  in  law  to  relieve 
the  former  from  liability ;  that  is  to  say,  the  plaintifiTs  injuries 
may  yet  be  the  natural  and  proximate  in  law,  although  between 
the  defendant's  n^ligence  and  the  injuries  other  causes,  condi- 
tions, or  agencies  have  operated."  21  Am.  &  Eng.  Euc.  L  490. 
The  "  causal  connection  must  be  actually  broken,  the  sequence  in- 
terrupted, in  order  to  relieve  the  defendant  from  responsibility. 
The  mere  fact  that  another  person  concurs  or  co-operates  in  pro- 
ducing the  injury  or  contributes  thereto,  in  any  degree,  whether 
large  or  small,  is  of  no  importance."  1  Shear.  &  Redf.  NegL  §  31 ; 
see  also  Missouri  Ry.  Co.  v,  Rogers,  40  S.  W.  956;  Lundeen  v. 
Electric  Light  Co.,  41  Pac.  995.  **If  one  person  wrongfully  places 
another  in  a  position  of  peril,  whereby  the  latter  makes  a  natural 
and  reasonable  effort  to  escape  the  threatened  danger,  the  former 
is  responsible  for  the  consequences  of  such  eflfort,  precisely  as  if 
he  had  immediately  caused  them."  Watson,  Dam.  Per.  In j.  §  66. 
This  doctrine  was  applied  by  this  court  in  Simmons  v.  Railway 
Co,,  92  Oa.  658.  The  plaintiff,  a  brakeman  employed  by  the  de- 
fendant company,  was  put  in  imminent  peril  by  the  negligence  of 
its  engineer  in  not  stopping  at  a  switch  in  order  that  a  train  com- 
ing from  the  opposite  direction  might  pass ;  a  collision  between 
the  two  trains  was  momentarily  expected ;  the  plaintiff  and  the 
conductor  vainly  endeavored  to  signal  the  engineer  with  their 
lanterns,  but  the  lights  went  out,  and  the  conductor  ordered  the 
plaintiff  to  run  forward  and  tell  the  engineer  to  stop  his  train. 
In  attempting  to  execute  this  order,  the  plaintiff,  while  passing 
over  a  coal-car,  lost  his  footing  and  fell,  sustaining  injuries.  The 
defense  of  the  defendant  company  was  that  the  negligence  of  its 
engineer  was  not  the  proximate  cause  of  these  injuries,  which  re- 
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salted  from  a  large  lump  of  coal  over  which  the  plain tiflf  fell ;  but 
our  present  Chief  Justice  effectively  disposed  of  this  contention  by 
saying  that  the  company  wrongfully  placed  the  plaintiff  in  a  sit- 
uation of  peril,  giving  him  no  alternative  save  to  jump  from  the 
moving  train  or  endeavor,  as  he  did,  to  stop  it  in  time  to  avoid 
the  expected  collision ;  had  he  jumped  and  struck  the  lump  of 
coal  or  any  other  object  on  the  ground,  any  injury  so  sustained 
would  result  from  the  act  of  negligence  charged,  and  the  fact  that 
he  was  injured  while  jumping  from  one  part  of  the  train  to  an- 
other in  an  effort  to  effect  his  escape  from  the  danger  by  procur- 
ing the  engineer  to  stop  the  train,  did  not  make  such  negligence 
any  the  less  the  proximate  cause  of  his  injury.  A  wrong-doer 
can  not  avail  himself  of  the  plea  that  he  only  produced  the  fright 
which  caused  another  to  injure  himself  in  an  attempt  to  guard 
himself  from  the  threatened  danger.  Ellick  v.  Wilson,  79  N.  W. 
152 ;  San  Antonio  Ry.  Co.  v.  Peterson,  49  S.  W.  924.  It  may,  in 
the  present  case,  be  conceded  that  the  foreman  of  the  defendant 
company  was  not  n^ligent  in  not  anticipating  that  a  train  of  the 
Southern  Railway  Company  might  come  along  and  cut  off  the 
plaintiffs  only  avenue  of  escape  from  the  impending  danger  in 
his  rear.  Still,  as  the  foreman  failed  to  give  warning  till  im- 
mediate flight  therefrom  was  rendered  imperative  and  the  plain- 
tiff was  thus  put  in  peril  of  his  life,  the  company  would  be  lia- 
ble if  there  had  been  no  approaching  train  on  the  parallel  rail- 
road track  and  the  plaintiff  had  been  injured  by  falling  in  his , 
precipitate  haste  in  endeavoring  to  cross  the  track  and  reach  a 
point  of  safety.  The  foreman  might  well  have  foreseen  that 
if  the  plaintiff  was  forced  to  make  undue  baste  in  an  effort  to 
get  out  of  his  perilous  situation,  he  might  be  injured  in  various 
ways.  **  Negligence,  to  be  the  proximate  cause  of  an  injury, 
must  be  such  that  a  person  of  ordinary  caution  and  prudence 
would  have  foreseen  that  some  injury  would  likely  result  there- 
from, not  that  the  specific  injury  would  result."  Atchison  Ey. 
Co.  r.  Parry,  31  Am.  &  Eng.  R.  Cas.  215;  Mayor  of  Macon  v. 
-Dyies,  103  Oa.  848.  Any  injury  which  ordinary  prudence 
would  suggest  as  likely  to  result  from  the  act  of  negligence  com- 
mitted would  be  the  proximate  result  of  such  negligence.  Town- 
ship V,  Graver,  125  Pa.  St.  24;  Johnson  v.  Tel.  Exchange  Co., 
48 .  Minn.  433.      The  test  is  not  whether  the   foreman  could 
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reasonably  have  anticipated  tllat  the  plaintiff  would  be  run  over 
by  a  train  on  the  parallel  track,  but  whether  the  foreman 
should  have  foreseen  that  if  timely  warning  was  not  given  to  the 
plaintiff  to  leave  his  post  of  duty,  he  might  be  subjected  to 
injury,  not  only  from  the  obvious  danger  of  the  impending  col- 
lision, but  from  other  wholly  independent,  but  existing,  sources 
of  danger.  1  Shear.  &  Redf.  Negl.  §  29.  Tlius,  in  W.  &  A,  R. 
Go,  V.  Bailey^  105  Oa,  100,  while  it  cbuld  not  reasonably  be 
expected  of  the  company's  engineer  to  anticipate  that  if  he 
recklessly  ran  over  a  trespasser  on  the  track,  the  trespasser's  body 
would  be  hurled  against  another  employee  of  the  company  who 
was  at  his  post  of  duty,  the  company  was  held  liable  for  injuries 
in  this  manner  sustained  by  such  employee. 

We  are  by  no  means  prepared  to  say,  however,  that  the  pre- 
cise injury  sustained  by  the  plaintiff  in  the  present  case  was  not 
one  which  might  have  been  anticipated.  The  parallel  track  of  the 
Southern  Railway  Company  represented  something  more  than  a 
feature  of  the  landscape  at  the  point  where  the  plaintiff  was  run 
over ;  the  company  was  engaged  in  the  serious  business  of  trans- 
porting freight  and  passengers,  and  employed  the  customary  means 
used  in  conducting  such  a  business ;  trains  ran,  and  were  to  be  ex- 
pected to  run  on  that  railroad.  Long  since,  this  court  called  atten- 
tion to  the  fact  that  the  employees  of  a  company  so  engaged  were 
in  a  position  to  realize  that  trains  might  be  run  along  the  track  at 
any  and  all  times;  and  in  Southern  Ry.  Co,  v.  Webby  116  Oa.  152, 
157,  Mr.  Justice  Cobb  said :  **  If  a  railway  company  is  bound  to 
anticipate  and  apprehend  that  one  left  in  a  helpless  condition  in  a 
perilous  place  upon  its  tracks  through  its  negligence  may  be  in- 
jured by  one  of  its  own  engines  or  trains  running  thereon,  is  it  not 
equally  bound  to  so  anticipate  and  apprehend  any  injury  which 
might  result  to  such  person  from  an  engine  of  another  company 
which  the  first  company  knew  had  a  right  to  and  did  actually  use 
the  tracks  from  time  to  time  ?  It  would  indeed  bring  about  a 
curious  result  if  the  defendant  would  be  liable  in  such  a  case  only 
when  the  second  engine  or  train  was  owned  by  it."  The  result 
reached  in  that  case  was  that  the  negligence  of  the  defendant, 
which  caused  the  plaintiffs  son  to  be  thrown  off  a  train  onto  its 
track,  where  he  lay  insensible  till  a  train  of  another  company  came 
along  and  ran  over  him,  was  the  proximate  cause  of  his  death,  the 
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crew  of  that  train  being  blameless.  Had  the  plaintiff  in  this  case 
been  hurt  by  a  train  northward  bound  on  the  defendant  company's 
track,  the  approach  of  which  the  foreman  failed  to  observe,  though 
he  kept  his  men  pushing  the  cars  towards  it,  the  company  would 
sorely  not  be  in  a  position  to  say  that  common  foresight  could  not 
have  suggested  the  possibility  of  there  being  such  a  train,  and 
therefore  its  foreman  was  under  no  duty  to  maintain  a  lookout  in 
the  direction  from  which  it  came.  And  it  seems  none  the  less 
reasonable  to  conclude  that  the  probability  of  the  Southern  Rail- 
way Company  using  its  parallel  track  for  the  purpose  of  conduct- 
ing its  business  in  usual  course  and  with  customary  means  was  a 
probability  which  human  foresight  might  have  suggested  to  a 
man  of  ordinary  care  and  prudence. 

The  allegations  of  the  petition  do  not  show  that  the  plaintiff 
voluntarily  exposed  himself  to  a  known  and  obvious  danger 
which  was  impending  at  the  time  he  obeyed  the  order  of  the 
foreman  to  reverse  the  push  and  lever  cars  and  propel  them  in 
the  opposite  direction  from  that  in  which  they  had  been  moving. 
The  fair  inference  from  the  facts  recited  is,  that  the  foreman  and 
the  men  working  under  his  direction  pursued  a  safe  course  in  so 
doing,  acting  upon  the  reasonable  assumption  that  the  crew  of 
the  freight-train  would  take  all  necessary  steps  to  reduce  the 
speed  of  the  train.  Accoi*ding  to  the  allegations  of  the  petition, 
the  plaintiff  would  have  committed  a  breach  of  his  duty  had  he 
refused  to  obey  this  order  of  the  foreman,  and  it  was  not  until 
afterwards,  when  it  became  apparent  that  the  trainmen  were  not 
checking  the  speed  of  the  approaching  train,  that  it  was  proper 
and  necessary  that  the  men  in  charge  of  the  push  and  lever  cars 
should  abandon  them  to  their  fate  and  seek  a  place  of  safety  for 
themselves.  Nor,  under  the  facts  allied,  was  the  [daintiff  charge- 
able with  fault  because  he  did  not  forsake  his  post  of  duty  at  the 
appropriate  moment,  but  relied  on  the  foreman  to  give  him  timely 
warning. 

Judgment  affirmed.  All  the  Justices  concur^  except  Candler, «/!, 
absent. 
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In  an  action  in  the  saperior  court  on  a  promissory  note  containing  a  waiver  of 
homestead  and  exemption,  the  petition  may  be  amended  by  alleging,  that 
prior  to  the  institution  of  the  suit  the  defendant  was  adjudged  a  bankrupt, 
that  certain  property  has  been  set  apart  to  him  as  an  exemption  by  the 
trustee  in  bankruptcy,  and  that  the  plaintiff  has  not  proved  his  debt  in  the 
court  of  bankruptcy ;  and  by  praying  for  a  special  judgment  against  such 
exempted  property. 

Argued  April  20, ^Decided  May  15,  1906. 

Complaint.  Before  Judge  Fite.  Wliitfield  superior  court 
October  11,  1904. 

W,  H,  Odell  and  W,  E,  Mann^  for  plaintiff  in  error. 
J,  M,  Jiicdulph  and  IF,  0,  Martin^  contra. 

Fish,  P.  J.  On  March  14, 1904,  M.  K.  Home  brought  an  ac- 
tion against  T.  A.  Wright,  returnable  to  the  Apiil  term  thereafter 
of  Whitfield  superior  court,  on  two  promissory  notes  given  by  de- 
fendant to  plaintiff,  dated  December  9, 1902,  and  due  respectively 
December  15  and  January  15  after  date.  The  petition  was 
framed  in  accordance  with  the  form  prescribed  in  section  3391  of 
the  Code  of  1882,  except  that  it  was  paragraphed  and  alleged 
that  the  notes  contained  a  waiver  by  the  defendant  of.  the  right 
to  avail  himself  of  the  benefit  of  homestead  and  exemption  laws 
of  this  State,  and  that  the  plaintiff  had  served  the  defendant  with 
the  notice  prescribed  by  the  statute  for  the  collection  of  attorney's 
fees.  Defendant  filed  pleas  of  partial  payment  and  set-off.  At 
the  October  term,  the  defendant  moved  to  dismiss  the  case,  on 
the  ground  "  that  the  court  had  no  jurisdiction  of  the  party  and 
subject-matter,  it  being  admitted  that  the  defendant  had  been 
adjudicated  a  bankrupt  on  the  .  .  day  of  October,  1 903,  under 
the  act  of  Congress  relating  to  bankruptcy."  Plaintiff  then 
offered  an  amendment  to  his  petition,  to  the  effect  that  the  de- 
fendant was  adjudicated  a  bankrupt  in  October,  1903,  and  that 
subsequently  an  exemption  under  the  laws  of  this  State  was  set 
apart  to  him  in  specified  property  by  the  trustee  in  bankruptcy; 
and  that  plaintiff  had  never  proved  his  debt  evidenced  by  the 
notes  in  the  court  of  bankruptcy.  The  amendment  prayed  for  a 
judgment  in  rem  against  the  exempted  property.  Defendant  ob- 
jected to  the  allowance  of   the   amendment,  on  the  following 
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grounds:  ''  Ist.  Because  there  was  do  suit  in  court  of  which  the 
superior  court  of  Whitfield  county  had  jurisdiction  of  the  person 
or  subject-matter,  and  therefore  nothing  to  amend  by.  2d.  It 
was  an  effort  to  convert  a  suit  at  common  law  into  an  equitable 
action.  3d.  It  undertook  to  convert  an  action  in  personam  into 
an  action  in  rem,  and  added  a  new  cause  of  action."  The  amend- 
ment was  allowed  over  the  objections,  and  the  motion  to  dismiss 
the  case  was  overruled.  The  case  proceeded  to  trial,  and  a  verdict 
was  rendered  for  the  plaintiff,  after  allowing  defendant  a  portion 
of  his  counter-claim,  the  amount  of  the  verdict  to  be  made  out  of 
the  exempted  property ;  and  a  judgment  was  entered  accordingly. 
Defendant  excepted  to  the  allowance  of  the  amendment,  to  the 
refusal  to  dismiss  the  case,  and  to  the  judgment  rendered. 

The  practice  in  this  State  as  to  the  allowance  of  amendments 
is  very  liberal.  "  All  parties,  whether  plaintiffs  or  defendants, 
in  the  superior  or  other  courts,  whether  at  law  or  in  equity,  may, 
at  any  stage  of  the  cause,  as  matter  of  right,  amend  their  plead- 
ings in  all  respects,  whether  in  matter  of  form  or  of  substance, 
provided  there  is  enough  in  the  pleadings  to  amend  by."  Civil 
Code,  §  5097.  "A  petition  showing  a  plaintiff  and  a  defendant, 
and  setting  out  sufficient  to  indicate  and  specify  some  particular 
fact  or  transaction  as  a  cause  of  action,  is  enough  to  amend  by. 
The  jurisdiction  of  the  court  may  be  shown,  and  the  details  and 
circumstances  of  the  particular  transaction  may  be  amplified  and 
varied  by  amendment.  If  the  declaration  omit  to  allege  facts 
essential  to  raise  the  duty  or  obligation  involved  in  the  cause 
of  action  which  was  evidently  originally  intended  tq  be  declared 
upon,  the  omitted  fact  may  be  supplied  by  amendment."  Civil 
Code,  §  5098.  The  provisions  of  the  code  for  granting  appro- 
priate relief  in  all  dvil  cases  are  equally  comprehensive.  "  The 
superior  courts  of  this  State,  on  the  trial  of  any  civil  case,  shall 
give  effect  to  all  the  rights  of  the  parties,  legal  or  equitable,  or 
both,  and  apply  on  such  trial  remedies  or  relief,  legal  or  equi- 
table, or  both,  in  favor  of  either  party,  such  as  the  nature  of  the 
case  may  allow  or  require."  Civil  Code,  §  4833.  "  Any  person 
desiring  to  obtain  equitable  relief  in  the  superior  court  may,  in  a 
separate  suit  for  that  purpose,  or  in  connection  with  a  suit  claim- 
ing only  such  remedies  or  relief  as  is  administered  in  courts 
of  common  law,  claim  equitable  relief  by  appropriate  and  suffi- 
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cient  pleadings,  and  obtain  the  equitable  relief  proper  in  the 
case."  Civil  Code,  §4834  "Any  person  claiming  equitable 
relief  may  make  all  necessary  parties  to  secure  equitable  relief, 
either  at  the  beginning  of  his  suit,  or  afterwards  by  amendment; 
and  may  make  amendments  in  matter  of  form  or  substance." 
Civil  Code,  §  4835. 

The  original  petition  showed  a  plaintiff  and  a  defendant,  alleged 
that  the  latter  resided  in  Whitfield  county,  and  sufficiently  in- 
dicated and  specified  the  two  notes  which  defendant  bad  given 
plaintiff,  containing  a  waiver  of .  homestead  and  exemption,  and 
which  were  past  due  aud  unpaid,  as  the  cause  of  action  upon 
which  the  suit  was  biased*  It  is  clear,  therefore,  that  the  petition 
stated  a  cause  of  action'  and  showed  that  the  court  to  which  the 
suit  was  brought  had  jurisdiction  both  of  the  defendant  and  the 
subject-matter  of  the  action.  It  is  equally  obvious  that  it  con- 
tained enough  to  amend  by  and  to  authorize  all  germane  amend- 
ments. While  the  petition  allied  that  the  defendant  had  waived 
his  right  to  avail  himself  of  the  homestead  and  exemption  laws  of 
the  State,  as  against  the  notes  sued  on,  it  failed  to  allege  that  the 
defendant  had  been  adjudged  a  bankrapt  and  that  an  exemption 
in  specified  property  had  been  set  apart  to  him,  under  the  laws  of 
the  State,  by  the  trustee  in  bankruptcy.  The  allegation  of  such 
waiver  indicated  plaintiff's  intention  to  rely  upon  and  to  enforce 
whatever  right  it  gave  him  to  subject  defendant's  property  to  the 
payment  of  the  notes.  The  fact  that  defendant  had  been  adjudged 
a  bankrupt  placed  all  his  estate  in  the  jurisdiction  of  the  court  of 
bankruptcy,. to  be  there  administered,  so  that  none  of  it  could  be 
subjected  to  any  judgment  plaintiff  might  recover  on  the  notes 
against  the  defendant  bankrupt,,  except  so  much  of  it  as  was  set 
apart  to  him  by  the  trustee  as  an  exemption.  The  title  to  such 
exempted  property  remained  in  the  bankrupt,  defendant  and  never 
passed  to  the  trustee,  and  after  it  was  set  apart  the  court  of  bank- 
ruptcy had  no  power  to  administer  it.  Lockwood  v.  Exchange 
Bank,  190  U.  S.  294.  The  plaintiff,  therefore,  by  reason  of  the 
defendant's  waiver  of  the  benefit  of  exemption,  had  the  right  to 
subject  the  property  set  apart  as  an  exemption  by  the  trustee,  pro- 
vided a  judgment  for  that  purpose  could  be  obtained  before  the 
defendant  was  discharged  in  bankruptcy.  In  order  that  he  might 
recover  such  a  judgment,  plaintiff  offered  the  amendment  to  his 
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petition.  The  suit  was  in  the  superior  court,  which,  as  we  have 
seen,  the  statute  declares  shall,  on  the  trial  of  any  civil  cause,  give 
tsffect  to  all  the  rights  of  the  parties,  legal  or  equitable  or  both, 
and  apply  such  remedies,  l^al  or  equitable  or  both,  as  the  nature 
of  the  case  may  allow  or  require,  and  in  which  a  party  desiring  to 
obtain  equitable  relief  in  connection  with  a  suit  claiming  only 
such  remedy  or  relief  as  is  administered  in  courts  of  common  law 
may  claim  and  obtain  such  equitable  relief  as  is  proper  in  the 
case,  by  appropriate  and  sufficient  pleadings,  and,  for  such  purpose, 
may  make  all  necessary  and  appropriate  amendments,  both  in 
matter  and  form.  In  view  of  these  provisions  of  our  code,  we  are 
of  opinion  that  there  was  no  merit  in  the  objections  to  the  amend- 
ment, based  on  the  grounds,  that  it  sought  to  convert  a  suit  at  law 
into  one  in  equity,  and  an  action  in  personam  into  one  in  rem, 
and  that  it  added  a  new  and  distinct  cause  of  action  to  the  peti- 
tion. "  Relatively  to  the  law  of  pleading,  a  cause  of  action  is  some 
particular  legal  duty  of  the  defendant  to  the  plaintiff,  together 
with  some  definite  breach  of  that  duty  which  occasions  loss  or 
damage;"  or,  from  the  standpoint  of  rights, "  Relatively  to  the  law 
of  pleading,  a  cause  of  action  is  some  particular  legal  right  of  the 
plaintiff  against  the  defendant,  together  with  some  definite  viola- 
tion thereof  which  occasions  loss  or  damage."  Ellison  v.  Georgia 
Railroad  Co.y  87  Oa.  699,  670;  City  of  Columbus  v.  Anglin,  120 
Ga,  785.  See  also  Western  &  AtL  JR.  Co,  v.  Bumham,  ante,  28. 
The  cause  of  action  set  out  in  the  petition  in  the  present  case  was 
the  duty  of  the  defendant  to  pay  the  plaintiff  the  amount  due  on 
the  notes  set  out  in  the  petition  in  accordance  with  their  tenor, 
together  with  a  breach  of  that  duty  by  the  defendant,  by  his 
failure  to  pay  the  notes  when  due,  and  the  resulting  damage  to 
the  plaintiff.  The  amendment  did  not  change  this  cause  of  action. 
It  merely  set  forth  additional  facts  going  to  show  that,  notwith- 
standing the  defendant  had  been  adjudged  a  bankrupt,  there  was 
certain  property  of  his  which,  owing  to  its  having  been  set  apart, 
under  the  laws  of  this  State,  to  him,  by  the  trustee  in  bankruptcy, 
as  an  exemption,  was  beyond  the  jurisdiction  of  the  bankrupt 
court,  and  which,  by  virtue  of  the  waiver  of  homestead  and  ex- 
emption contained  in  the  notes  sued  on,  and  the  fact  that  the 
plaintiff  had  not  proved  the  debt  in  the  bankrupt  court,  was  sub- 
ject to  the  payment  of  the  plaintiff's  claim,  under  a  proper  judg- 
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ment ;  and  prayed,  in  view  of  the  additional  facts  alleged,  for  such 
a  judgment  so  subjecting  this  particular  property.  It  seems  to  us 
obvious  that  the  amendment  did  not  set  forth  a  new  and  distinct 
cause  of  action,  but  merely  sought  a  different  judgment  upon  the 
same  cause  of  action. 

Counsel  for  plaintiff  in  error  cited  Long  v.  BtUlard,  59  Oa, 
355,  wherein  it  was  held :  "  Complaint  upon  a  promissory  note, 
in  the  statutory  form,  can  not  be  amended  by  adding  count  setting 
up  that  plaintiff  held  title  to  certain  property  as  security  for  the 
payment  of  the  debt  sued  on,  and  therefore  praying  that  such 
property  might  be  sold,  the  note  sued  on  paid  out  of  the  proceeds, 
and  the  surplus  turned  over  to  defendants.  The  cause  of  action 
thus  set  up  is  new,  and  a  new  judgment  is  prayed."  Also  Broach 
V.  Kdly,  66  Ga,  148,  wherein  a  similar  ruling  was  made.  It  is 
sufficient  to  say  that  those  decisions  were  rendered  prior  to  the 
passage  of  the  acts  of  1885  and  1887,  the  provisions  of  which  are 
codified  in  sections  4834,  4835,  and  4833  of  the  Civil  Code,  which 
we  have  quoted,  and  prior  also  to  the  adoption  of  section  5098. 
Bell  V.  Dawson  Grocery  Co.,  120  Ga.  628,  and  Hudson  v.  Lamar 
Drug  Co.,  121  Ga.  835,  were  also  cited  by  counsel  for  plaintiff  in 
error.  It  was  held  in  these  cases,  that  pending  the  bankruptcy 
proceedings  the  holder  of  a  note  containing  a  waiver  of  homestead 
has  no  remedy  at  law,  but  must  enforce  his  rights  arising  from  the 
waiver  in  a  couit  of  equity.  The  latter  case  was  brought  in  a 
city  court,  which  had  no  equitable  jurisdiction,  and  in  the  former 
case  it  was  held,  in  effect,  that  under  the  facts  an  equitable  peti- 
tion for  receiver,  etc.,  could  be  maintained,  because  the  petitioner 
had  no  adequate  remedy  at  law.  The  question  of  amendment  was 
not  involved  in  either  of  the  cases.  As  the  amendment  in  the 
present  case  was  properly  allowed,  the  court  rightly  overruled  the 
motion  to  dismiss  the  case. 

Judgment  affirmed.     All  the  Justices  concur,  except  Candler,  J,, 
absent. 


SOUTHERN  RAILWAY  COMPANT  v.  CUNNINGHAM. 

1.  Where  suit  was  brought  in  this  State  on  account' of  a  persoual  injury 
occurring  in  the  State  of  Alabama,  and  no  statute  of  that  Slate  was 
pleaded  or  shown,  this  court  will  pi-esume  that  the  common  law  was  of 
force  there. 
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2.  At  common  law  common  carriers  of  passengers  were  bound  to  use  extra- 
ordiDary  diligence ;  and  injury  to  a  passenger  lu  consequence  of  the  breaking 
or  failure  of  a  vehicle,  roadway,  or  other  appliances  of  the  carrier,  owned 
or  controlled  by  it  and  used  by  it  in  the  transit,  or  the  manner  of  their 

'  operation,  raised  a  presumption  of  negligence  against  it. 

3.  A  common  carrier  of  passengers  is  boimd  to  use  extraordinary  diligence, 
no  matter  what  means  of  conveyance  may  be  employed,  whether  a  pas- 
senger-train, a  freight-train,  or  a  **  mixed  '*  train.  The  standard  or  degree 
of  diligence  required  is  the  same,  namely,  that  extreme  care  and  caution 
which  very  prudent  and  thoughtful  persons  exercise  under  like  circum- 
stances. But  the  acts  which  extraordinary  diligence  requires  to  be  done 
are  not  the  same  under  all  circumstances. 

4.  Extraordinary  diligence,  as  applied  to  the  movement,  starting,  or  stopping 
of  *' mixed''  trains,  and  the  jolts  or  jerks  occurring  in  connection  there- 
with, is  that  extreme  care  and  caution  which  very  prudent  and  thoughtful 
persons  would  use  with  a  like  train  under  like  circumstances. 

6.  In  determining  whether  extraordinary  diligence  has  been  used  by  the  com- 
pany, the  nature  and  character  of  the  train,  whether  a  passenger-train, 
a  freight-train,  or  a  **  mixed ''  train,  is  a  circumstance  for  the  consideration 
of  the  jury  ;  and  on  request  to  charge  the  jury  in  regard  to  considering  the 
character  of  the  train,  the  presiding  judge  should  not  omit  all  reference 
thereto. 

6.  If  a  passenger,  injured  by  a  negligent  jerk  occurring  in  the  operation  of 
a  railway  train,  by  the  exercise  of  ordinary  care  could  have  avoided  the 
consequences  to  himself  of  the  railroad  company's  negligence,  he  would  not 
be  entitled  to  i-ecover.  The  character  of  the  train  and  its  method  of  opera- 
tion, known  to  the  plaintiff,  are  circumstances  for  the  consideration  of  the 
jury  in  determining  whether  he  exercised  ordinary  care  or  not.  But  a 
request  to  charge  which  would  make  the  exercise  of  ordinary  care  on  the 
part  of  a  passenger  dependent  entirely  on  what  was  usual  or  customary 
with  the  railroad,  without  reference  to  his  knowledge  of  it,  or  to  the  cir- 
cumstances of  the  particular  case,  was  properly  refused. 

7.  If  a  passenger  was  injured  by  the  negligence  of  the  railroad  company, 
be  was  bound  to  lessen  the  damages  as  far  as  practicable  by  the  use 
of  ordinary  care  and  diligence.  But  it  would  be  error  to  charge  that  it 
was  his  duty  to  do  some  particular  thing  for  that  purpose. 

8.  Grounds  of  a  motion  for  new  trial,  based  upon  the  refusal  of  the  judge  to 
allow  certain  questions  to  be  asked,  furnish  no  reason  for  reversal,  where 
it  does  not  appear  what  answers  were  expected  thereto. 

Argued  April  20,— Decided  Hay  15,  1906. 

Action  for  damages.  Before  Judge  Hamilton.  City  court  of 
Floyd  county.     August  24,  1904. 

Cunningham  brought  suit  against  the  Southern  Eailway  Com- 
pany, seeking  to  recover  for  an  injury  to  himselL  He  aUeged, 
that  he  took  passage  upon  a  passenger-train  of  the  defendant 
from  a  point  in  this  State  to  a  place  in  Alabama ;  that  when  the 
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train  reached  a  statioa  in  Alabama  it  was  pulled  iato  a  side-track 
to  allow  a  train  coming  in  the  opposite  direction  to  pass ;  that  af- 
ter going  into  the  side-track,  the  conductor  and  other  servants  of 
the  defendant  announced  that  the  train  would  stand  there  for 
half  an  hour;  that  plaintiff  arose  and  walked  along  the  aisle  to 
a  tank  of  drinking  water  which  was  located  at  the  end  of  the 
car,  and  was  kept  there  for  the  use  of  passengers;  that  while 
in  the  act  of  drinking,  without  notice,  warning,  or  signal  of  any 
kind  the  car  was  moved  suddenly  and  with  great  and  unusual  vi- 
olence backward,  and  by  said  violent  motion  plaintiff  was  thrown 
to  the  floor  and  injured.  The  defendant  denied  the  substantial 
allegations  of  negligenca  It  further  pleaded,  that  the  train  on 
which  the  plaintiff  was  riding  was  a  mixed  train,  composed  partly 
of  freight-cars  and  partly  of  passenger-cars;  that  this  fact  was 
known  to  plaintiff,  and  he  assumed  all  risk  incident  to  travel- 
ing on  such  a  train ;  and  that  his  injury,  if  any,  was  in  conse- 
quence of  the  necessary  movements  of  said  train,  which  were 
carefully  made,  or  of  negligence  on  his  part,  or  of  unavoidable 
accident;  also  that  no  greater  jolts  or  jars  were  maide  than  are 
usual  and  necessary  in  handling  such  trains,  and  that  the  move- 
ments were  such  as  were  usual  and  necessary  in  doing  so. 

The  jury  found  for  the  plaintiff.  The  defendant  moved  for  a 
new  trial.     The  motion  was  overruled,  and  it  excepted. 

Shumate  &  Maddox  and  0.  A.  H.  Harris  &  Son,  for  plaintiff 
in  error.     It.  T,  FoiichS  and  M.  B.  Eubanks,  contra. 

LuBiPKiN,  J.  (After  stating  the  facts.)  1,  2.  Plaintiff  in  error 
insists  that  as  the  injury  took  place  in  the  State  of  Alabama,  and 
no  statute  of  that  State  is  pleaded  or  shown,  the  law  of  this  State 
requiring  extraordinary  diligence  from  carriers  of  passengers  did 
not  apply ;  that  such  was  not  the  rule  at  common  law,  and  that  no 
presumption  of  negligence  arose  from  proof  of  injury.  The  injury 
having  occurred  in  the  State  of  Alabama,  and  no  statute  of  that 
State  having  been  pleaded  or  shown,  the  presumption  is  that  the 
common  law  is  of  force  there.  Selma  R.  Co.  v.  Lacy,  43  Oa.  461. 
At  common  law,  common  carriers  of  freight  were  insurers,  and  no 
excuse  availed  them  in  cases  of  loss,  unless  it  was  occasioned  by  the 
act  of  God  or  the  public  enemies.  In  determining  the  status  of 
carriers  of  passengers  the  courts  distinguished  their  position  from 
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that  of  common  carriers,  and  held  that  they  were  not  insurers 
of  the  safety  of  their  passengers,  but  were  liable  for  n^ligence 
causing  injury.  As  to  the  measure  of  diligence  required  of  them, 
various  forms  of  expression  were  used.  In  some  cases  it  was  said 
that  they  were  bound  to  exercise  the  highest  degree  of  care  and 
skill ;  in  others,  that  they  were  answerable  for  the  smallest  negli- 
gence; in  still  others,  for  the  least  failure  in  duty;  and  various 
other  forms  of  words  were  employed.  A  consideration  of  these 
decisions  will  show  that  the  common-law  courts  required  of  a 
common  carrier  of  passengers  a  degree  of  diligence  which  was 
fully  equal  to  extraordinary  diligence ;  and  it  has  generally  been 
held  that  they  are  bound  to  use  extraordinary  diligence.  2  Red- 
field  on  Railways  (6  ed.),  §  192  and  notes ;  1  Fetter  on  Car- 
riers of  Passengers,  §  8,  p.  13 ;  Thompson  on  Carriers  of  Passen- 
gers^ 200.  On  page  206  of  the  authority  last  cited,  the  author 
expresses  the  opinion  that  the  modern  English*  rule  appears  to  be 
that  caxriers  of  passengers  are  only  bound  for  the  care  and  caution 
which  may  be  reasonably  expected  to  be  used  by  reasonable  men ; 
reducing  the  standard  to  ordinary  or  reasonable  care.  But  Mr. 
A  C.  Freeman  in  an  elaborate  note  to  the  case  of  Ingalls  v.  Bills, 
43  Am.  Dec.  355,  357,  argues  with  great  force  that  there  has 
been  no  change  in  the  EngUsh  rule  on  the  subject. 

At  the  time  of  the  adoption  of  the  common  law  into  this  State, 
the  authorities  cited  will  show,  extraordinary  care  was  required 
on  the  part  of  common  carriers  of  passengers,  and  it  has  been  of- 
ten held  that  proof  of  injury  to  a  passenger  in  consequence  of  the 
breaking  or  failure  of  a  vehicle,  roadway,  or  other  appliances 
owned  or  controlled'  by  the  carrier  or  used  by  it  in  making  the 
transit,  or  the  manner  of  their  operation,  raised  a  presumption  of 
negligence  against  the  carrier.  This  construction  was  placed 
upon  the  common  law  by  the  Supreme  Court  of  this  State,  in  Ceii^ 
tral  Railroad  v.  Freeman,  75  Ga,  331,  338,  and  in  Attgusta  & 
SummerviUe  R  Co.  v.  Randall,  79  Ga.  304  (9)',  314.  In  the  latter 
case  it  is  said  (p.  314):  *'  This  presumption  that,  where  the  plain- 
tiff has  shown  that  he  was  a  passenger  and  was  hurt  or  damaged 
by  the  running  of  the  railroad  company's  trains  or  machinery,  the 
company  was  negligent,  is  a  common-law  presumption.  It  is  no 
new  thing  because  it  was  not  enacted  in  this  State  until  the  act  of 
1855.     It  obtained  at  common  law,  and  had  been  the  law  of  Eng- 
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land  and  of  this  country  all  the  time."  It  has  been  held  that  if 
there  was  a  diversity  in  the  decisions  of  different  courts  on  this 
subject,  the  construction  heretofore  placed  upon  the  common  law 
by  this  court  would  prevail.  PattUlo  v.  Alexander,  96  Ga.  60 ; 
Xrogg  v.  Atlanta  and  West  Point  Railroad,  77  Oa.  202  (2).  But 
contrast -4//an<a  Ry,  v.  Tanner,  68  Qa,  384  (3);  Anderson  v. 
Walton,  35  Qa.  205.  See  also  Tanner's  executor  t?.  L.  &  N.  R. 
Ck).,60  Ala.  621.  In  the  case  of  Savannah  Ry.  v.  Williams,  117 
Oa,  420,  however,  Lamar,  J.,  says,  that  the  presumption  as  con- 
tained in  the  statute  of  this  State  is  more  extensive  than  it  was 
at  common  law. 

3-5.  ''The  degree  of  diligence  due  from  a  common  carrier  [of 
passengers]  to  a  passenger  is  extraordinary,  no  matter  what  means 
of  conveyance  may  be  employed."  Ball  v.  Mahry,  91  Qa.  7^2 ; 
Thompson  on  Carriers  of  Passengers,  §  20,  p.  234;  I.  &  Q.  N.  Ry. 
Co.  V,  Irvine,  64  Tex.  529  (3) ;  Fetter  on  Carriers  of  Passengers, 
§16,  p.  32;  Edgerton  v.  New  York  etc.  Railroad,  39  N.  Y.  227; 
Dunn  V.  Grand  Trunk  Ry.  Co.,  58  Maine,  187,  196;  Indianapolis 
R  Co.  V.  Beaver,  41  Ind.  493 ;  Chicago  &  Alton  R  Co.  v.  Flagg, 
43  m.  364;  Ohio  &  Mias.  R.  Co.  v,  Dickerson,  59  Ind.  317;  In- 
dianapolis  &  St.  Louis  R  Co.  v,  Horst,  93  U.  S.  291,  296;  Ohio 
&  Miss.  R.  Co.  V.  Muhling,  30  111.  9 ;  Schilling  v.  Winona  etc. 
Railroad  (Minn.),  68  N.  W.  1083.  Extraordinary  diligence,  as  the 
term  is  defined  and  used  in  this  State,  means  **  that  extreme  care 
and  caution  which  very  prudent  and  thoughtful  persons  exercise 
under  like  circumstances."  East  Tenn,,  Va,  &  Oa,  Ry.  Co.  v. 
Miller,  95  Oa.  738 ;  Civil  Code,  §  2899.  The  standard  or  degree 
of  diligence  required  of  a  carrier  of  passengers  with  respect  to  a 
passenger  is,  therefore,  extraordinary  diligence.  But  what  acts 
will  meet  this  requirement  must  necessarily  depend  upon  the  cir- 
cumstances of  the  particular  case.  See  Macon  Street  Ry.  Co.  v. 
Barnes,  113  Oa.  218,  219.  What  extraordinary  diligence  in 
running  a  freight-train  would  require  to  be  done  may  differ  from 
what  would  be  required  in  operating  a  passenger-train.  Thus  it 
has  been  held  that  a  passenger  who  sees  fit  to  travel  on  a  freight- 
train  takes  the  risk  of  the  usual  and  necessary  jolts  properly 
incident  to  handling  and  running  such  trains.  Ball  v.  Mahry,  91 
Oa.  781  (4).  supra;  CHne  v.  E.  T.  Ry.  Co.,  84  Oa.  651 ;  Cmtral 
Railroad  v.  Smith,  76  Oa.  209.     A  freight-train  is  primarily  for 
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the  carriage  of  freight.  What  is  called  a  "  mixed  "  or  accommo- 
dation train  is  somewhat  different.  It  is  partly  used  for  the 
transportation  of  freight,  but  also  has  a  passenger  car  or  cars 
attached  to  it,  and  is  held  out  to  the  world  as  a  regular  means 
for  transporting  passengers.  This  does  not  change  the  rule  an- 
nounced above,  that  in  all  cases  extraordinary  diligence  is  re- 
quired of  a  carrier  of  passengers.  But  in  determining  what  acts 
were  necessary  to  fulfil  this  measure  of  diligence  in  the  particular 
case,  and  whether  such  diligence  was  used,  the  nature  and  char- 
acter of  the  train,  its  known  uses,  and  the  necessary  incidents  of 
its  operation  are  circumstances  for  the  consideration  of  the  jury. 
Id  Chattanooga  R.  Co.  v.  ffuggins,  89  Ga.  495  (5),  it  was  held, 
that «  A  railway  company,  in  coupling,  a  freight-train  to  a  passen- 
ger-car having  passengers  already  in  it  to  be  carried  by  the  train, 
is  bound  to  exorcise  extraordinary  diligence, —  that  is,  such  dili- 
gence as  very  prudent  persons  would  use  with  a  like  train  under 
like  circumstances."  In  Macon  It.  Go.  v.  Moore,  108  Ga.  84,  89, 
the  rule  in  regard  to  mixed  trains  is  thus  announced :  "  A  pas- 
senger who  enters  such  a  mixed  train,  with  knowledge  of  its 
peculiar  structure  and  movements,  assumes  the  risks  consequent 
upon  its  unavoidable  jerks  when  starting ;  and  the  degree  of  dili- 
gence he  should  exercise  should  have  reference  to  such  necessary 
movements  of  the  train.  But  he  also  has  the  right  to  rely  on  an 
exercise  of  extraordinary  diligence  by  the  railroad  company  in  its 
management  of  the  train  in  such  a  way  as  to  avoid  danger  of  in- 
jury to  its  passengers ;  and  when  he  has  used  ordinary  diligence 
for  his  own  safety  under  the  circumstances,  the  company  is  liable 
for  damages  to  him  resulting  even  from  its  slight  neglect."  Com- 
pare Central  R.  Co.  v.  Summerford,  87  Ga.  626,  630 ;  Oviatt  v. 
Dakota  C.  By.,  43  Minn.  300. 

Some  of  the  requests  to  charge  in  the  case  now  under  consider- 
ation were  based  upon  the  decision  in  Crine  v.  Ry.  Co.y  supra. 
They  constittited  only  a  part  of  the  charges  which  were  approved 
in  that  case,  and  omitted  any  reference  to  the  necessity  for  the 
use  of  extraordinary  diligence.  Exception  was  taken,  however, 
to  the  fact  that  the  presiding  judg#  gave  no  charge  in  respect  to 
the  character  of  the  train,  and  its  usual  and  necessary  modes  of 
operation,  in  submitting  to  the  jury  the  question  of  whether  or 
not  the  defendant  used  extraordinary  diligence,  although  requested 
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to  charge  on  that  subject.      His  attention  was  called  to  it  by  the 
requests,  and  it  was  error  to  entirely  disregard  it. 

6.  The  court  instructed  the  jury,  in  effect,  that  if  by  the  exer- 
cise of  ordinary  care  the  plaintiff  could  have  avoided  the  con- 
sequences to  himself  of  the  defendant's  n^ligence,  he  would  not 
be  entitled  to  recover.  Ordinary  care,  as  has  been  said  above  in 
regard  to  extraordinary  care,  may  require  one  thing  at  one  time 
and  under  one  set  of  circumstances,  and  a  different  thing  at  an- 
other time  and  under  different  circumstances.  One  of  the  re- 
quests to  charge  was  defective  in  that  it  made  the  question  of 
what  would  be  ordinary  care  on  the  part  of  the  plaintiff  depend- 
ent entirely  upon  the  character  of  the  train  and  the  manner  in 
which  it  was  run,  operated,  find  handled  at  stations  where  it  was 
usual  to  receive  and  discharge  freight.  The  character  of  the 
train  and  its  method  of  operation,  as  known  to  the  plaintiff,  were 
circumstances  for  the  consideration  of  the  jury  in  determining 
whether  he  exercised  ordinary  care  or  not  But  ordinary  care  is 
a  matter  affecting  the  individual  who  must  use  it,  and  it  will  not 
do  to  say  that  the  standard  of  diligence  on  his  part  depends  alone 
upon  the  character  of  the  train,  or  what  the  usual  mode  of  oper- 
ating it  is,  without  regard  to  his  knowledge  or  whether  the  jerk 
was  necessary  or  usual. 

If  the  plaintiff  was  injured  by  the  n^ligence  of  the  defendant^ 
he  was  bound  to  lessen  the  damages  as  far  as  practicable  by  tlie 
use  of  ordinary  care  and  diligence.  Civil  Code,  §  3802.  But  it 
would  have  been  error  to  charge  the  jury  that  it  was  his  duty 
to  do  some  particular  thing  for  that  purpose,  or  to  say  to  them 
that  if  he  could  have  "  mitigated  his  suffering  by  having  an  opera- 
tion performed,  or  other  surgical  treatment,  and  could  have  re- 
lieved himself  partly  or  wholly  from  suffering,  it  was  his  duty 
to  take  such  care."  His  duty  was  to  use  ordinary  care  and  dili- 
gence to  lessen  the  damages.  But  the  court  could  not  tell  the 
jury  what  particular  acts  ordinary  care  would  require  him  to  do. 
On  this  subject  compare  Watson  on  Damages  for  Personal  Inju- 
ries, §  189;  Blate  v.  Third  Ave.  R  R,  44  N.  Y.  S.  C.  App.  Div. 
163;  Collins  v.  City  of  Councif  Bluffs,  32  Iowa.,  324  (3). 

8.  The  grounds  of  the  motion  for  new  trial  which  excepted  to 
the  refusal  to  permit  certain  questions  to  be  asked  of  witnesses  do 
not  show  what  answers  were  expected  or  would  have  been  given. 
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One  of  them,  moreover,  appears  rather  broadly  to  ask  the  witness 
Hilley  to  give  an  opinion  whether  what  he  did  or  what  others  did 
was  unusual  and  unnecessary.  Where,  however,  the  declaration 
alleged  that  the  jerk  complained  of  was  ''with  great  and  unusual 
violence,"  and  this  was  denied!  by  the  answer,  evidence  on  this 
subject  was  admissible.  Ball  v.  Afabry,  91  Oa,  782  (4),  supra; 
City  Electric  Bc^ilway  Co.  v.  Smith,  121  Ga.  663. 

Judgment  reversed.     All  the  Justices  concur,  except  Candler,  J., 
absent. 


Sims  v.  Price. 


Fish,  P.  J.  Distress  for  rent  will  lie  only  where  the  relation  of  landlord  and 
tenant  exists  between  the  parties.  Cohen  v.  BroughJton^  54  Qa.  296 ;  Laih- 
top  V.  SUjmiard  OH  Co.,  83  Oa.  807.  Where  the  entry  is  tinder  one  hold- 
ing adversely  to  another,  the  latter  is  not  the  landlord  of  the  tenant  See 
CivU  Code,  §8116. 

Judgment  affirmed.    All  the  Justices  concur,  except  Candler,  J.,  absent. 

Argued  April  21.— Decided  May  15,  1906. 

Distress  warrant.     Before  Judge  Henry.    Floyd  superior  court. 
September  9,  1904. 

Eertry  Walker,  for  plaintiff.     M.  B.  Bvbanks,  for  defendant 


Henry  v.  Leet. 

Fish,  P.  J.  Hie  action  was  on  a  promissory  note  given  by  the  defendant 
for  the  purchase-money  of  land.  One  of  the  pleas  was  that  the  plaintiff 
had  failed  to  put  the  defendant  in  possession  of  a  specified  portion  of  the 
land,  according  to  contract.  The  rental  value  of  such  portion  was  proved, 
and  there  was  evidence  for  defendant  tending  to  support  this  plea.  Held, 
that  it  was  error  to  direct  a  verdict  for  the  plaintiff  as  against  this  plea. 
Judgment  reversed.    All  the  Justices  concur,  except  Candler,  J.,  absent. 

Argued  April  22, ^Decided  May  15,  1906. 

Complaint.      Before  Judge  Henry.      Chattooga  superior  court. 
January  5,  1905. 

Bale  &  Shaw  and  J.  M.  Bellah,  for  plaintiflf  in  error. 
R  M.  W.  Olenn  and  F.  W.  Copeland,  contra. 
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SIMS  V.  PRICE. 

Under  the  act  of  December  21,  1897  (AcU  1897,  p.  64,  Van  Eppe*  Code  Supp. 
§6225),  notice  of  the  filing  of  a  traverse  of  the  answer  of  a  garnishee  hi 
a  proceeding  pending  in  a  court  other  than  a  ]astice*s  court  *'  shall  be  given 
in  writing  .  .  at  least  ten  days  before  the  trial  of  such  garnishment.** 
Even  if  the  court  has  ftny  discretion  to  postpone  the  trial  to  permit  notice 
to  be  giyen,  it  is  not  an  abuse  of  discretion  to  refuse  to  do  so,  where  more 
than  five  months  elapsed  between  the  filing  of  the  traverse  and  the  calling 
of  the  case  for  trial,  and  no  reason  Lb  assigned  for  the  failure  to  give  the 
notice. 

Argued  April  21,—  Decided  May  15,  1906. 

Garuishment.  Before  Judge  Henry.  Floyd  superior  court. 
January  26,  1905. 

The  answer  of  the  garnishee  was  filed  on  July  26,  1904. 
On  the  paper  on  which  the  answer  was  written  the  plaintiff, 
on  August  20,  1904,  wrote  and  filed  a  traverse  to  the  answer. 
On  January  26,  1905,  the  case  was  called  for  trial,  and  the 
garnishee  moved  to  dismiss  the  traverse,  because  notice  of  the 
filing  of  the  traverse  had  not  been  served  on  him  ten  days 
before  the  trial  The  plaintiff  moved  that  the  case  be  post- 
poned or  continued  for  the  term,  in  order  to  give  him  time  to 
serve  the  notice.  The  court  dismissed  the  traverse  and  dis- 
charged the  garnishee,  and  the  plaintiff  excepted. 

Henry  Walker ,  for  plaintiff.     M.  B.  Eubanks,  contra. 

Cobb,  J.  The  act  of  December  21,  1897,  provides  that  notice 
of  the  filing  of  a  traverse  of  the  answer  of  a  garnishee,  in  a  pro- 
ceeding in  a  court  other  than  a  justice's  court,  shall  be  given  to 
the  garnishee,  if  he  be  accessible,  and  if  not,  to  his  agent  or  attor- 
ney of  record,  at  least  **  ten  days  before  the  trial  of  such  gar- 
nishment." Acts  1897,  p. 54,  Van  Epps'  Code  Supp.  §6225. 
Failure  to  give  the  notice  under  such  circumstances  renders  the 
judgment  void.  When  the  garnishee  is  accessible,  notice  of  the 
filing  of  the  traverse  is  an  indispensable  prerequisite  to  give  the 
court  jurisdiction  to  try  the  issue  made  by  the  traverse.  Even  if 
the  court  has  a  discretion  to  grant  a  postponement  that  notice 
may  be  given,  there  was  no  abuse  of  discretion  in  the  present  case 
in  refusing  to  do  so.  The  plaintiff  had  more  than  five  months  in 
which  to  give  the  notice,  and  assigned  no  reason  whatever  for  his 
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Mure  to  do  so.     In  the  absence  of  a  traverse,  the  answer  of  the 
garnishee  was  such  as  to  authorize  his  discharge. 

Judgment  affirmed.     All  the  Justices  concur,  except  Candler, 
/.,  absent. 


BALE  V.  TODD  et  al.,  executors. 

1.  When  it  appears  that  a  plaintiff  has  been  rightly  nonsaited,  and  has  not 
suffered  by  the  refusal  of  the  coart  to  allow  an  amendment  to  his  petition, 
setting  up  facts  which,  if  shown  on  the  trial,  could  not  have  affected  the 
result,  this  court  will  not  undertake  to  inquire  whether  the  proffered  amend- 
ment should  or  should  not  have  been  allowed. 

2.  Where  a  deed  in  express  terms  recites  that  the  grantor  conveys  to  the 
grantee  only  the  right  and  privilege  to  use,  in  common  with  himself,  a  cer- 
tain stairway  for  all  necessary  purposes,  the  expense  of  keeping  the  stair- 
way in  repair  to  be  borne  equally  by  them,  the  instrument  is  to  be  con- 
strued as  conveying  merely  an  easement,  and  not  an  undivided  half  in- 
terest in  the  stairway  in  fee,  notwithstanding  the  deed  contains  a  warranty 
of  title  and  also  the  usual  habendum  clause  appropriate  to  a  conveyance 
intended  to  pass  a  fee-simple  estate. 

Z.  A  deed  purporting  to  have  been  executed  by  officers  of  a  corporation,  but 
to  which  no  corporate  seal  is  affixed,  is  not  admissible  in  evidence  as  a  con- 
veyance of  title  from  the  corporation,  in  the  absence  of  proof  that  the  per- 
sons signing  the  deed  in  the  name  of  the  corporation  were  its  officers  and, 
tfB  such,  had  authority  to  execute  the  conveyance. 

4.  Even  if  such  a  deed  is,  without  such  proof,  admissible  as  color  of  title,  the 
rejection  of  the  .instrument  tendered  in  evidence  in  the  present  case  was 
not  prejudicial  to  the  plaintiff,  as  its  admission  could  not  have  saved  her 
from  a  nonsuit. 

5.  The  appropriate  remedy  for  the  disturbance  of  an  easement  is,  not  an  action 
of  treepaas,  but  an  action  on  the  case,  or,  when  such  an  action  will  not 
afford  adequate  relief  to  the  aggrieved  party,  an  equitable  proceeding  to  en- 
j(^  interference  with  the  enjoyment  of  the  easement 

Argued  April  22,  -L  Decided  BCay  15, 1906. 

Equitable  petition.  Before  Judge  Henry.  Floyd  superior 
court    January  23,  1905. 

Oeorge  A.  H.  Harris  and   Wesley  Shropshire,  for  plaintiff.    , 

Dean  <fe  Dean,  for  defendants. 

Evans,  J.  The  petition  of  Mrs.  Naomi  P.  Bale  set  forth  the 
following  allegation^of  fact :  L.  A.  and  C.  A.  Todd  are  the  duly 
appointed  and  qualified  executors  of  L  L.  Todd,  deceased,  and  more 
than  twelve  months  have  elapsed  since  their  qualification  as  such. 
Petitioner  is  the  owner  of  a  certain  house  and  lot  in  the  City  of 
Borne,  Ga.,  known  as  number  331  Broad  street,  and  is  also  the 
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owner^  as  a  part  thereof  and  an  appurtenance  thereto,  of  a  certain 
stairway  on  the  side  of  her  building  next  to  which  is  located  a 
storehouse  occupied  by  L.  6.  Todd  as  a  grocery  store.  The  exec- 
utors aforesaid  have  entered  upon  and  taken  possession  of  one 
foot  and  one  inch  of  the  north  or  upper  side  of  this  stairway, 
have  sawed  off  and  enclosed  one  foot  and  one  inch  of  the  width  of 
the  same,  an<}  have  also  taken  possession  of  and  closed  up  six  and 
one  half  feet  of  the  upper  end  of  the  fairway,  thereby  greatly  les- 
sening its  width  and  length,  to  the  great  injury  and  damage  of 
plaintiff.  In  so  doing,  they  acted  willfully,  wrongfully,  and  with- 
out right  or  authority,  to  the  damage  of  plaintiff  in  the  sum  of  two 
hundred  dollars.  The  trespass  complained  of  was  committed  on 
August  12, 1902,  and  they  are  still  in  possession  of  the  portion  of 
the  stairway  wrongfully  taken  by  them,  and  fail  and  refuse  to  de- 
liver possession  thereof  to  plaintiff.  She  prayed  that  she  recover 
of  the  executors  of  Todd  the  damages  sustained  by  reason  of  their 
trespass  upon  her  property ;  that  she  have  and  recover  possession 
of  the  portion  of  the  stairway  so  wrongfully  held  by  them,  and 
that  she  have  such  other  and  further  relief  as  the  court  might 
deem  reasonable  and  just.  Attached  to  her  petition  was  an  ab- 
stract of  the  title  under  which  she  claimed  the  premises  thereia 
mentioned  as  belonging  to  her.  One  of  the  conveyances  included 
in  this  abstract  was  a  deed  from  the  Rainbow  Steam  Fire  Engine 
Co.  No.  1  to  J.  A.  Bale,  under  whom  she  claimed,  dated  July  6, 
1888.  She  subsequently  sought  to  amend  her  petition  by  adding 
the  allegation  that  "J.  A.  Bale  entered  into  possession  of  said  Lot 
No.  331  on  July  6th,  1888,  antl  the  use  and  occupancy  of  said 
.  stairway  described  in  said  petition,  and  continued  in  such  posses- 
sion till  his  death,  and  his  administrator  and  petitioner  succeeded 
to  such  possession  of  said  stairway  till  said  defendants  took  posses- 
sion in  the  manner  stated  in  petition."  The  court  declined  to  al- 
low this  amendment  to  be  made.  The  court  did,  however,  allow 
the  plaintiff  to  amend  by  alleging  that  at  the  time  of  filing  her 
original  petition,  and  ever  since  that  time,  the  defendants  were 
and  have  been  in  possession  of  the  portion  otthe  stairway .  wrong- 
fully taken  by  them,  and  have  deprived  plaintiff  of  the  use,  pos- 
session, and  occupancy  thereof,  without  right  or  authority,  to  her 
irreparable  injury  and  damage;  wherefore  she  prayed  that  the  de- 
fendants might  be  perpetually  enjoined  and  restrained  from  ob- 
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fitructing  the  stairway  or  depriving  her  of  the  use  and  occupancy 
of  the  same,  and  that  she  be  granted  such  other  equitable  relief 
as  she  might  be  entitled  to. 

The  defendants  filed  an  answer  in  which  they  denied  that  they 
had  committed  any  trespass;  and  subsequently  amended  their 
pleadings  by  alleging  that,  before  they  made  any  alterations  in  the 
stairway,  the  plaintifiF  agreed  that  the  change  might  be  made  in 
the  stairway,  and  they  proceeded  at  great  expense  to  make  the 
alterations  agreed  on,  without  any  objections  being  interposed  by 
her.  The  case  went  to  trial,  and  at  the  conclusion  of  the  plain- 
tifTs  evidence  the  court  granted  a  nonsuit  Exception  is  taken 
to  the  awarding  of  a  nonsuit,  to  the  refusal  of  the  court  to  allow 
the  rejected  amendment  to  the  petition,  and  to  the  ruling  of  the 
court  as  to  the  construction  to  be  placed  upon  a  deed  relied  on  by 
the  plaintiff  as  a  muniment  of  title,  and  the  rejection  of  the  deed 
to  J.  A.  Bale  from  Rainbow  Steam  Fire  Engine  Co.  No.  1. 

1.  In  the  view  we  take  of  the  case,  it  is  unnecessary  to  con- 
sider whether  the  court  did  or  did  not  err  in  declining  to  allow 
the  proffered  amendment  to  the  plaintiffs  petition.  Had  it  been 
allowed  a  nonsuit  would  have  been  inevitable,  even  though  the 
plaintiff  had  been  permitted  to  prove  the  facts  alleged  in  the 
amendment,  for  the  reason  that  she  would  not  be  able  to  prove 
her  case  as  laid.  She  alleged  title  and  sought  to  recover  for  an 
alleged  trespass,  abo  praying  for  equitable  relief  in  restraining  the 
defendants  from  withholding  from  her  the  use  and  occupancy  of 
the  stairway;  the  evidence  upon  which  she  relied  showed  that 
she  had  a  mere  easement  in  and  right  to  use  this  stairway,  if  she 
had  any  interest  therein  at  all. 

2.  One  of  the  deeds  relied  on  by  the  plaintiff  was  from  L  L 
Todd  to  the  Rainbow  Steam  Fire  Engine  Co.  No.  1,  dated  Novem- 
ber 5,  1883,  reciting  that  the  party  of  the  first  part  "granted, 
bargained,  sold,  and  conveyed  to  second  party,  their  successors 
and  assigns,  a  perpetual  right  and  privilege  to  use,  in  common 
with  the  party  of  the  first  part,  the  stairway  now  running  up  be- 
tween Number  Ninety-Three  (93)  and  Ninety-Five  (95)  Broad 
Street,  Rome,  Georgia,  for  all  necessary  purposes,  being  the  stair- 
way" which  was  the  subject-matter  of  the  controversy.  This 
deed  further  recited  that  it  was  "agreed  between  the  party  of  the 
first  part  and  the  party  of  the  second  part  that  the  expense  of 
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keeping  the  stairway  above  mentioned  in  repair  [should]  be  borne 
equally,"  and  contained  a  warranty  clause  and  the  usual  haben- 
dum. ''To  have  and  to  hold  bargained  premises^  together  all 
and  singular  the  rights,  members,  and  appurtenances  thereof  to 
the  same  being,  belonging,  or  in  any  wise  appertaining,  to  the 
only  proper  use,  Ac.  of  said  second  party,  their  successors  and 
assigns,  in  fee  simple."  The  court  construed  this  deed  as  convey- 
ing only  an  easement  in  and  to  the  joint  use  of  the  stairway ; 
and  we  are  satisfied  that  this  was  the  proper  construction  to  be 
placed  upon  it.  While  the  instrument  was  loosely  and  carelessly 
drawn,  with  scarcely  any  regard  for  the  customary  rules  of  con- 
veyancing, its  meaning  is  clear  that  only  an  easement  was  in- 
tended to  be  conveyed,  an^  not,  as  contended  by  the  plaintiff,  an 
undivided  half  interest  in  the  stairway,  the  title  to  which  was  to 
be  in  the  grantor  and  the  grantee  as  tenants  in  common.  14 
Cyc.  1161-1162. 

3,  4.  The  plaintiff  then  introduced  in  evidence  a  deed  to  her- 
self from  C.  W.  Morris,  administrator  of  J.  A.  Bale,  to  the  prem- 
ises in  her  possession,  the  deed  reciting  that  the  property  was 
conveyed  to  her  **  with  right  of  way  up  stairs  on  the  side  next 
to  place  now  occupied  by  K  G.  Todd  as  grocery  store."  She  fur- 
ther proved  that  J.  A.  Bale  had,  on  July  6,  1888,  entered  into 
the  possession  of  the  premises  under  a  deed  purporting  to  have 
been  made  to  him  by  the  Rainbow  Steam  Fire  Engine  Co.  No.  1 
on  that  date,  and  had  remained  in  possession  up  to  the  time  of 
his  death,  when  his  administrator,  Morris,  entered  and  held  pos- 
session till  he  surrendered  it  to  the  plaintiff;  that  J.  A.  Bale 
paid  to  the  Fire  Engine  Company  the  purchase-price  of  the 
property,  $3,200,  and  that  the  stairway  was  there  at  the  time 
Bale  bought,  and  continued  there.  Upon  this  proof  the  plaintiff 
sought  to  introduce  the  instrument  under  which  Bale  entered 
into  possession  of  the  premises,  her  counsel  stating  that  it  was 
offered  as  color  of  title.  Its  admission  in  evidence  was  ob- 
jected to  by  the  defendants,  because  (1)  the  corporate  seal  of 
the  Fire  Engine  Company  was  not  aflBxed,  (2)  there  was  nothing 
to  show  that  the  oflBcers  of  that  company  had  any  authority  to 
execute  the  deed,  and  (3)  no  evidence  that  the  persons  who 
assumed  to  act  as  its  oflScers  were  so  in  point  of  fact  The  court 
sustained  the  objection  and  excluded  the  deed,  which  described 
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the  premises  daimed  by  the  plaintiff,  and  purported  to  convey 
the  same  together  *'  with  right  of  way  up  stairs."  The  deed  was 
attested  by  two  witnesses,  one  of  whom  was  a  notary  public,  and 
had  been  admitted  to  record.  Proof  thai  it  was  executed  by  the 
persons  who  signed  it  as  the  representatives  of  the  Fire  Engine 
Company  was  therefore  not  necessary.  Civil  Code,  §  3628.  But 
DO  corporate  seal  being  attached,  no  presumption  could  arise  that 
the  officers  of  the  company  had  authority  to  execute  the  instru- 
meht,  and  it  was  incumbent  on  the  plaintiff  to  show  that  the 
persons  who  signed  it  were  authorized  to  do  so,  before  it  could  be 
regarded  as  a  conveyance  binding  on  the  company.  Dodge  v. 
American  Freehold  Co,^  109  Oa.  396.  And  if  it  had  been  admit- 
ted as  color  of  title,  the  plaintiff  would  not  have  made  out  her 
case.  In  fact,  all  she  could  prove  was  that  she  and  those  under 
whom  she  claimed  had,  since  July  6, 1888,  been  enjoying  an  ease- 
ment in  a  stairway  adjoining  the  building  claimed  by  her,  and 
that  the  defendants  bad  interfered  with  the  enjoyment  thereof 
by  making  certain  alterations  in  the  stairway,  which  reduced  its 
width  and  made  it  shorter  add  steeper.  Her  evidence  disclosed 
that,  after  making  these  alterations,  the  defendants  did  not 
attempt  to  exclude  her  from  the  use  of  the  stairway,  and  that 
her  real  complaint  is  that  they  have  made  it  too  steep  and 
reduced  its  width  about  a  foot. 

5.  •'The  proper  remedy  for  the  injury  or  disturbance  of  an 
easement  is  an  action  on  the  case,  and  not  trespass  or  ejectment." 
14  Cyc.  1216.  Or  a  resort  may  be  had  to  equity  by  presenting 
proper  pleadings  and  proof,  "  Wherever  the  injury  complained  of 
is  irreparable,  or  the  interference  is  of  a  permanent  or  continuous 
character,  or  the  remedy  at  law  by  an  action  for  damages  will 
not  afford  adequate  relief,  injuncUon  is  a  proper  remedy."  Ibid. 
1216-1217.  Throughout  the  trial  of  the  present  case,  the  plain- 
tiff clung  to  her  theory  that  she  was  the  owner  of  at  least  an 
undivided  half  interest  in  the  stairway  adjoining  her  building,  and 
that  she  was  entitled  to  recover  damages  for  the  alleged  trespass, 
and  to  have  the  defendants  perpetually  enjoined  from  continuing 
the  trespass ;  no  offer  to  amend  h^r  pleadings  was  made ;  and  as 
the  all^ta  and  the  probata  did  not  correspond,  the  court  properly 
granted  the  motion  for  a  nonsuit 

Judgment  affirmed.  All  the  Jiistices  concur,  except  Candler^ 
/.,  absent. 
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CoPELAND  &  Son  v,  Stephens. 

Cobb,  J.  The  verdict  rendered  in  the  justice^B  court  is  not  altogether  satisfac- 
tory, but  there  is  some  evidence  upon  which  the  finding  might  have  been 
based,  and  the  discretion  of  the  judge  of  the  superior  court,  exercised  in 
overruling  the  certiorari,  will  not  be  interfered  with. 

Judgment  affirmed.    All  the  Justices  concur,  except  Candler,  J,^  absent. 

Submitted  AprU  22,  —  Decided  May  15,  1905. 

Certiorari       Before  Judge  Bartlett.       Haralson  superior  court. 
December  13,  1904. 

James  Beall,  for  plaintiffs  in  error.     E.  S,  Griffith,  contra. 


KiBK  V.  Kirk, 


Fish,  P.  J.  The  evidence  showed  mere  weakness  of  the  grantor's  mind,  which 
is  not  cause  for  setting  aside  his  deed  [Nance  v.  Stockburger,  111  Ga,  821), 
and  was  wholly  insufficient  to  authorize  a  finding  that  Uie  grantee,  by 
undue  influence  or  fraudulent  means,  induced  him  to  execute  the  deeds  the 
plaintiff  sought  to  have  canceled  ;  nor  was  there  any  evidence  that  the 
defendant  ever  had  the  personalty  for  which  the  action  was  brought.  It 
follows  tl)at  the  nonsuit  was  properly  granted. 

Judgment  affirmed.     All  the  Justices  concur,  except  Candler,  J,,  absent. 

Argued  April  24,  >- Decided  May  15,  1905. 

Equitable  petition.       Before  Judge  Freeman.      Heard  superior 
court.     September  24,1904. 

Frank  S.  Loftin  and  Sidney  Holderness,  for  plaintiff. 
D.  B.  WTiitaker,  for  defendant 


MILLER  et  al.  v.  ALMON. 


Following  the  ruling  in  Sasser  v.  Roberts,  68  Ga.  252,  in  order  for  an  exemption 
of  the  three  hundred  dollai-s  worth  of  personal  property  allowed  to  a  debtor 
under  the  provisions  of  the  constitution  found  in  the  Civil  Code,  §5914,  to 
be  effectual  as  against  a  waiver  thereof,  the  debtor  must  have  such  pei-sonal 
property  set  apart  to  him  as  exempt,  in  the  same  manner  that  the  homestead 
allowed  by  the  constitution  is  set  apart. 

Sabmitted  April  24.  —Decided  May  16,  1906. 

Levy  and  claim.    Before  Judge  Freeman.  Heard  superior  court 
September  term,  1904. 
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A  crop  mortgage  with  waiver  of  exemptions,  signed  by  Rufus 
Miller  and  his  wife,  was  foreclosed,  and  the  mortgage  fi.  fa.  was 
levied  on  100  bushels  of  corn,  November  23,  1901.  On  No- 
vember 29,  1901,  a  schedule  was  filed  with  the  ordinary,  and 
approved  and  reco^rded,  in  which  the  corn  levied  qn  was  in- 
cluded, as  "  the  property  of  Ruf us  Miller,  who  is  the  head  of 
a  family  consisting  of  his  wife,  Martha  J.  Miller,  and  who  is 
a  debtor  having  waived  the  benefit  of  the  homestead  so  far  as 
allowed  by  the  constitution  of  Georgia,  which  said  property  is 
selected  by  himself  and  his  said  wife,  .  .  and  claimed  to  be 
exempt  from  levy  and  sale,  for  the  use  and  benefit  of  himself 
and  said  wife, .  under  Article  nine,  section  three  of  the  constitu- 
tion of  Georgia,  and  sections  2863,  2864,  2866,  and  following 
sectiom  of  the  Code  of  Georgia."  Afterwards  Miller  and  his 
wife  filed  with  the  levying  officer  a  claim  based  on  the  alleged 
exemption.  On  the  trial  of  the  claim  case  the  court  directed 
a  verdict  against  the  claimants.     They  excepted. 

B,  £.  Whitaker,  for  plaintiffs  in   error.      F,  S,  Loftin,  contra. 

Cobb,  J.  In  Simmmis  v.  Anderson^  56  Oa,  53,  it  was  held 
that  a  mortgagor  could  waive  his  right  to  a  homestead  given  him 
by  the  constitution  in  the  property  mortgaged.  In  Flanders  v. 
Wdh^  61  Ga,  195,  it  was  held  that  a  mortgagor  could  waive  his 
right  to  the  short  homestead  in  the  property  mortgaged.  These 
decisions  were  based  upon  transactions  occurring  prior  to  the 
adoption  of  the  constitution  of  1877.  At  the  tipae  the  conven- 
tion which  framed  that  consitution  was  in  session  it  was  an  open 
question  whether  a  debtor  would  be  bound  by  a  general  waiver 
of  his  homestead  right  where  no  specific  property  was  referred  to 
in  the  waiver.  The  constitution  as  framed  by  that  convention 
and  as  finally  adopted  contained  a  provision  conferring  power 
upon  a  debtor  to  make  this  general  waiver,  and  declaring  that  the 
same  should  be  effective  as  against  him  in  behalf  of  his  creditor. 
CivQ  Code,  §  5914.  In  Stafford  v.  Elliott,  59  Oa.  837,  decided 
in  November,  1877,  after  the  constitutional  conventiim  had 
adjourned  but  before  the  constitution  was  ratified,  it  was  held 
that  a  general  waiver  of  the  right  to  a  homestead,  which  did  not 
describe  any  particular  property,  would  not  estop  the  debtor  from 
taking  a  homestead  under  the  then  existing  law.      While  the 
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present  constitution  confers  the  power  upon  a  debtor  to  make  a 
general  waiver  of  his  homestead  right,  there  is  one  restriction 
placed  upon  him,  and  that  is,  he  is  not  authorized  to  make  a 
waiyer  which  will  have  the  effect  to  estop  him  from  claiming  as 
exempt  wearing  apparel,  and  household  and  kitchen  furniture  and 
provisions  not  exceeding  S300  in  value,  to  be  selected  by  himself 
and  wife,  if  any.  There  is  notliing  in  the  constitution  which  in 
terms  declares  that  the  property  in  which  the  waiver  of  exemp- 
tion will  not  be  effective  shall  be  set  apart  in  any  particular 
manner.  Nor  is  there  anything  which  would  deprive  the  (gen- 
eral Assembly  from  so  legislating  in  reference  to  this  property  as 
to  protect  alike  the  rights  of  the  debton  as  well  as  those  of 
creditor.  The  act  of  December  16,  1878  (Acts  1878-9,  p.  99), 
made  provision  for  the  setting  apart  of  a  homestead  and  exemp- 
tion under  the  constitution,  and  also  contained  provisions  as  to 
the  waiver  of  the  homestead  right.  It  was  provided,  that  the 
waiver  might  be  either  general  or  specific,  simply  stating  in 
writing  that  the  debtor  does  waive  and  renounce  the  right ;  and 
that  this  waiver  might  form  a  part  of  the  evidence  of  debt  or 
might  be  contained  in  a  separate  paper.  It  was  further  provided 
that  in  cases  where  there  was  such  waiver,  it  should  be  **  the 
right  of  the  debtor  and  his  wife,  if  he  has  any,  to  select  and  set 
apart  as  free  from  levy  and  sale  $300  worth  of  household  and 
kitchen  furniture  and  provisions."  If  the  execution  creditor  who 
holds  the  waiver  should  be  of  opinion  that  the  property  so  se- 
lected and  set  apart  is  of  greater  value  than  three  hundred  dol- 
lars, he  is  authorized  to  indemnify  the  oflScer  and  cause  a  levy  to 
be  made,  and  either  the  debtor  or  his  wife  can  deliver  to  the 
levying  oflScer  an  aflBda\'it  stating  that  the  property  selected  is 
not  of  greater  value  than  S300 ;  and  this  levy  and  affidavit  shall 
be  returned  to  the  superior  court  of  the  county  of  the  residence 
of  the  debtor,  to  be  tried  as  cases  of  illegality,  the  jury  to  de- 
termine the  question  as  to  the  value  of  the  property,  and,  if  the 
finding  is  in  favor  of  the  execution  creditor,  specifically  describ- 
ing what  portion  of  the  property  is  of  the  value  of  S300,  which 
shall  be  preserved  to  the  debtor,  and  the  balance  be  sold ;  there 
being  a  distinct  provision  authorizing  the  jury  to  assess  damages, 
not  exceeding  2556  of  the  value  of  the  property  levied  upon, 
against  the  execution  creditor,  in  the  event  they  are  of  opinion. 
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that  the  levy  was  not  made  in  good  faith  but  simply  for  the 
purpose  of  harassing  the  debtor.     Civil  Code,  §  2864. 

It  would  seem  that  under  these  provisions*  the  rights  of  a 
creditor  holding  a  waiver,  as  well  as  the  rights  of  the  debtor 
and  his  family,  were  amply  protected.  There  is  nothing  either 
in  the  constitution  or  the  act  of  1878  which  expressly  de- 
clares that  the  selection  of  the  property  by  the  debtor  and  his 
wife  should  be  approved  by  any  tribunal  or  public  officer.  But 
in  Sasser  v.  Boberts,  68  Oa.  252,  it  was  held  that  the  prop- 
erty claimed  not  to  be  aflfected  by  the  waiver  must  not  only 
be  selected  by  the  debtor  and  his  wife»  but  also  set  apart  by 
the  ordinary^  and  that  a  mere  personal  claim  to  described  prop- 
erty as  so  selected,  with  no  official  action  thereon,  is  not  suffi- 

• 

cient  Mr.  Justice  Speer  says,  in  the  opinion,  that  the  debtor 
"must  proceed  to  have  the.  same  set  apart  and  exempted  as 
provided  by  law  in  the  court  that  has  jurisdiction  thereof 
The  reasoning  of  the  learned  Justice  leads  inevitably  to  the 
conclusion  that  the  exemption  of  the  property  claimed  not  to 
be  affected  by  the  waiver  is  not  complete  until  the  formalities 
of  law  are  complied  with  that  are  required  to  make  complete 
the  homestead  provided  for  in  the  constitution.  If  it  were 
now  an  open  question,  we  would  be  inclined  to  hold  that  not 
only  under  the  constitution,  but  under  the  act  of  1878,  noth- 
ing more  was  necessary  in  reference  to  the  identification  of 
the  property  claimed  not  to  be  affected  by  the  waiver  than  the 
selection  of  such  property  by  the  debtor  and  his  wife,  such 
selection  being  subject  to  be  reviewed  at  the  instance  of  the 
execution  creditor  in  the  manner  prescribed  in  the  act  of  1878. 
But  the  ruling  in  the  case  cited  goes  to  the  extent  above  in- 
dicated, and  is  absolutely  controlling  upon  us;  and  we  there- 
fore must  hold  that  the  debtor  can  not  claim  as  exempt  from 
levy  and  sale  property  as  to  which  the  law  does  not  permit 
him  to  make  an  effective  waiver,  until  this  property  has  been 
identified  and  set  apart  in  the  manner  prescribed  for  setting 
apart  an  ordinary  homestead  under  the  constitution.  The  judg- 
ment must  therefore  be 
Affirmed.     All  the  Justices  concv/r,  except  Candler^  J.,  absent. 
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/ 

ATLANTA  &  WEST  POtNT   RAILROAD  CO.  v.  HUDSON. 

;i^   iosi 

//^   142/       ^*  Except  where  a  particular  act  is  declared  to  be  negligence,  either  by  statute 

\l^  Ui  or  by  a  valid  municipal  ordinance,  the  question  as  to  what  acts  do  or  do  not 

128   108  constitute  negligence  is  for  determination  by  the  jury,  and  it  is  error  for  the 

— ^1  presiding  judge  to  instruct  them  what  ordinary  care  requires  should  be  done 

in  a  particular  case. 

2.  Language  used  by  the  Supreme  Court  in  deciding  a  case  before  it,  especially 
where  used  in  discussing  the  facts  of  such  case,  is  often  inappropriate  for 
use  by  the  judge  of  a  trial  court  in  charging  the  jury. 

3.  In  an  action  against  a  railroad  company  for  the  killing  of  cattle,  it  was 
error  for  the  presiding  judge  to  instruct  the  jury  that  if  they  should  find 
from  the  evidence  that  the  defendant  **  did  use  all  the  means  at  its  com- 
mand, after  the  cattle  were  discovered  on  the  track,  or  so  near  thereto,  as 
the  court  has  already  charged  you,  and  exercised  all  ordinary  care  and  rea- 
sonable diligence  to  prevent  the  train  from  running  over  the  cattle,*'  the 
presumption  arising  from  proof  of  killing  the  cattle  would  be  rebutted.  The 
requirement  that  the  company  should  use  ^*  all  the  means  at  its  command,'* 
was  more  stringent  than  the  law  provides. 

Argued  April  24,  —  Deoided  May  15, 1906. 

Action  for  damages.  Before  D.  J.  Gaffney,  judge  pro  hac  vice- 
City  court  of  LaGranga     October  21,  1904. 

Hudson  brought  suit  against  the  Atlanta  and  West  Point  Rail- 
road Company,  seeking  to  recover  for  the  killing  and  injury  of 
certain  cattle  alleged  to  have  been  struck  by  one  of  its  trains. 
It  is  unnecessary  to  set  out  the  evidence.  The  jury  found  for 
the  plaintiff.  The  defendant  moved  for  a  new  trial ;  and  upon 
its  being  denied,  excepted. 

Dorsey,  Brewster  &  Howell^  A.  H,  Thompson^  and  Arthur  Rey^ 
maiiy  for  plaintiff  in  error. 

J,  R,  Terrell  and  F.  P.  Zongley,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1,  2.  Several  charges 
of  the  judge  were  alleged  as  error  on  the  ground  that  they  under- 
took to  instruct  the  jury  what  acts  ordinary  care  required  the 
employees  of  the  company  to  do.  In  one  instance  he  charged  as 
follows:  "You  will  look  to  all  these  questions  under  the  evi- 
dence in  this  case,  to  determine  the  truth  of  the  same  for  your- 
selves ;  for  the  law  imposes  the  duty  on  the  railroad  company  to 
maintain  a  lookout  to  discover  cattle  on  its  track,  to  stop  its  train 
as  soon  as  cattle  appear  upon  its  track,  or  in  the  act  of  approach- 
ing it,  or  so  near  to  the  same  that  a  slight  change  of  position 
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by  them  would  result  in  their  destruction  or  injury."  This  was 
error.  "  In  the  trial  of  an  action  in  a  court  of  this  State,  for  a  neg- 
ligent tort,  it  is  error  for  the  court  to  tell  the  jury  what  facts  do 
or  do  not  constitute  negligence,  unless  there  is  a  statute  or  valid 
municipal  ordinance  which  in  terms  or  in  efifect  declares  the  act 
referred  to  to  be  negligence."  Savannah  By.  Go.  v.  Hvans,  115 
Oa.  315,  316. 

That  the  Supreme  Court  may  employ  certain  language  in  dis- 
cussing a  case,  especially  in  regard  to  the  facts  under  considera- 
tion, does  not  necessarily  render  such  language  proper  for  use  by 
the  judge  of  a  trial  court  in  charging  a  jury.  A  Justice  of  the 
Supreme  Court,  in  giving  reasons  for  a  judgment  rendered,  often 
uses  argumentative  language  which  would  be  wholly  inappropri- 
ate for  use  in  a  charge  by  a  judge  of  a  trial  court.  There  is  no 
prohibition  of  law  against  an  expression  of  opinion  on  the  facts 
of  the  case  by  the  Supreme  Court  There  is  a  direct  prohibition 
as  to  an  expression  of  such  an  opinion  by  a  trial  judge  in  his 
charge.  Civil  Code,  §  4334.  The  presiding  judge  gave  to  the 
jury,  as  propositions  of  law,  substantially  certain  statements 
which  were  made  in  opinions  of  this  court  in  discussing  the  facts 
of  cases  then  before  it.  JSast  Tenn,  Railway  Co.  v.  Bumey,  85 
Ga.  636;  Central  of  Oa.  By.  Co.  v.  Boss,  107  Oa.  75 ;  Atlantic 
Coast  Line  B.  Co.  v.  Williams,  120  Oa.  1046,  1047.  What  was 
said  in  those  decisions  was  in  connection  with  the  question  of 
wfiether  the  verdicts  were  sustained  by  the  evidence,  and 
whether  there  was  in  fact  evidence  of  negligence.  The  difiference 
between  such  discussions  aud  legal  propositions  suitable  for  a 
charge  is  obvious.  The  trial  judge  should  not  tell  the  jury  what 
acts  would  constitute  negligence,  and  what  would  not,  but  should 
instruct  them  as  to  the  proper  measure  of  diligence,  and  leave 
them  to  determine,  in  view  of  all  the  evidence  bearing  on  the 
subject  of  the  time,  place,  circumstances,  and  happenings,  whether 
there  was  or  was  not  a  want  of  due  care.  Central  of  Oa.  By. 
Co.  V.  McKenney,  118  Oa.  535;  Calvin  v.  State,  118  Oa.  73; 
Savannah,  F.  &  W.  By.  Co.  v.  Evans,  115  Oa.  315,  316,  supra. 
There  is  no  conflict  between  this  ruling  aud  that  in  Western  & 
Atlantic  B.  Co.  v.  Bumham,  123  Oa.  28.  There  is  a  wide  dif- 
ference between  charging  as  to  a  duty  imposed  by  law  upon  a 
carrier  of  passengers,  and  teUing  the  jury  that  it  was  the  duty  of 
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the  railroad  company  to  do  certain  specified  acts  to  avoid  iujury 
to  cattle  along  the  road. 

3.  The  measure  of  duty  required  of  the  employees  of  a  railroad 
company  in  respect  to  stock  along  the  line  of  its  road  is  ordinary 
care.  A  charge  which  submitted  to  the  jiiry  to  determine 
whether  the  defendant  company  ''did  use  all  the  means  at  its 
command  "  declared  too  stringent  a  rule,  and  was  erroneous.  See 
cases  cited  in  Hopkins  on  Personal  Injuries,  §  59  ;  Florida  Central 
and  Peninsular  K  Co,  v.  Lucas,  110  Ga.  121,  123. 

Judgrnent  reversed.  All  the  Justices  concur,  except  Candler^  J^ 
absent 


Sboth  et  al.  v.  Hightowbr. 

\%  ^%\  Fish,  P.  J.   This  case  falls  within  the  rule,  repeatedly  announced  by  this  court, 

that  where  it  does  not  affirmatively  appear  that  the  verdict  was  demanded 
under  the  law  and  the  evidence,  the  first  grant  of  a  new  trial  will  not  be 
disturbed,  though  based  on  a  specified  ground  of  the  motion,  whether  such 
ground  was  meritorious  or  not.    Elliott  v.  McCaUa,  ante,  26. 

Judgment  affirmed.    All  the  Justices  concur,  except  Candler,  J.,  absent. 

Submitted  April  25,  —  Dedded  May  15, 1905. 

Complaint.     Before  Judge  Longley.     City  court  of  LaGrange. 
October  17,  1904. 

D.  J.  Oaffney,  for  plaintiff  in  error. 
F.  P.  Longley  and  Isaac  Jackson,  contra. 


THOMPSON  V,  HAYS. 

1.  Where  a  certificate  to  a  bill  of  exceptions  is  undated,  It  will  be  presumed 
that  an  acknowledgment  of  service  appearing  on  the  bill  of  exceptions  was 
made  after  the  bill  of  exceptions  was  certified  by  the  judge  ^nd  within  ten 
days  thereof. 

2.  Even  if  in  a  case  at  law  the  judge  has  a  discretion  to  continue  a  case  more 
than  one  time  for  any  cause  at  the  instance  of  the  same  party,  it  would  have 
been  an  abu^e  of  discretion  to  grant  a  continuance  in  the  present  case  ;  and 
it  was  therefore  error  to  sustain  a  ground  of  a  motion  for  a  new  trial  assign- 
ing error  upon  the  refusal  to  grant  a  continuance. 

Submitted  April  25,— Decided  May  15,  1905. 

Complaint.     Before  Judge  Hodnett.     City  court  of  GarroUtOD. 
December  5,  1904. 
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After  the  reversal  of  a  former  judgment  in  this  case  (119  Oa, 
167),  there  was  another  trial,  which  resulted  in  a  verdict  against 
the  defendant ;  and  his  motion  for  a  new  trial  was  granted,  solely 
on  the  ground  that  the  court  erred  in  refusing  to  continue  the 
case  on  account  of  the  non-return  of  interrogatories.  The  plain- 
tiff excepted.  From  the  motion  for  a  new  trial  it  appears  that  in 
support  of  his  motion  to  continue  the  case  the  defendant  testified, 
that  he  expected  to  prove  by  Weathers,  the  witness  whose  inter- 
rogatories had  not  been  returned,  that  Weathers  was  his  partner 
io  the  contract  on  which  the  suit  was  brought,  and  was  present 
when  it  was  made ;  that  the  interrogatories  were  sued  out  while 
Weathers  was  living  in  Clay  county,  Alabama,  .and  were  executed, 
bat  an  objection  to  their  return  was  sustained  by  the  court ;  that 
he  afterwards  learned  that  Weathei*s  had  moved  to  Birmingham, 
Alabama;  that  he  "sent  S5  to  Weathers  while  in  Clay  county, 
Alabama,  to  pay  for  having  interrogatories  executed  and  returned ;" 
that  the  motion  for  a  continuance  was  not  made  for  delay  only ; 
that  he  expected  this  evidence  at  the  next  term,  and  could  not 
safely  go  to  trial  without  it;  that  he  had  no  other  witness  by 
whom  he  could  prove  the  same  facts ;  and  that  the  case  had  been 
once  before  continued  at  the  defendant's  instance  on  account  of 
the  non-return  of  interrogatories  of  another  witness.  The  defend- 
ant's attorney  stated  in  his  place,  that  when  he  learned  that 
Weathers  had  left  Clay  county,  Alabama,  and  had  gone  to  Birm- 
ingham, he  notified  counsel  for  the  plstintiflf ;  that  the  plaintiffs 
counsel  nominated  two  commissioners  at  Birmingham,  one  of 
whom  was  Mr.  Washington ;  that  he  sent  the  interrogatories  by 
maQ  to  Mr.  Washington,  with  the  address  of  the  witness,  and  re- 
quested him  to  execute  the  interrogatories  in  connection  with  the 
other  commissioner ;  and  that  no  money  was  sent  to  Mr.  Wash- 
ington. Counsel  for  the  plaintiff,  by  way  of  counter-showing, 
stated  in  his  place,  that,  a  few  days  before,  he  was  in  Birmingham 
and  saw  the  witness.  Weathers,  and  Mr.  Washington;  that  Mr. 
Washington  had  the  interrogatories,  and  showed  him  a  letter  from 
the  defendant's  counsel,  in  which  he  stated  that  he  supposed  the 
plaintiff  would  pay  for  the  execution  of  the  interrogatories ;  that 
Mr.  Washington  asked  plaintiffs  counsel  what  to  do  about  execut- 
ing the  interrogatories,  and  he  replied  that  he  did  not  know,  as  he 
had  nothing  to  do  with  them. 
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The  certificate  to  the  bill  of  exceptions  is  not  dated ;  and  there 
was  a  motion  to  dismiss  the  writ  of  error^  because  it  does  not 
aflBrmatively  appear  that  the  service  of  the  bill  of  exceptions  was 
made  after  the  signing  of  the  certificate  by  the  presiding  judge, 
nor  that  the  service  of  the  bill  of  exceptions  was  within  ten  days 
after  the  bill  of  exceptions  was  signed. 

E.  S,  Griffith  and  James  Beall,  for  plaintiff  in  error.  . 
IV.  F.  Brown,  contra. 

Cobb,  J.  1.  Both  grounds  of  the  motion  to  dismiss  the  writ 
of  error  are  without  merit.  Porter  v.  Holmes,  122  Oa,  780; 
McCain  v.  Bonner,  Id.  842. 

2.  The  rule  laid  down  in  the  code  in  reference  to  a  con- 
tinuance for  the  non-return  of  interrogatories  is  as  follows: 
"When  a  commission  issues  to  examine  a  v^itness,  it  not  hav- 
ing been^  returned  shall  be  no  cause  for  a  continuance,  unless 
the  party  seeking  the  continuance  will  make  the  same  oath  of 
the  materiality  of  the  testimony  as  in  the  case  of  an  absent 
witness,  and  the  party  must  show  due  diligence  in  suing  out 
and  having  the  same  executed."  Civil  Code,  §5136.  The 
showing  in  the  present  case  seems  to  comply  with  the  require- 
ments of  the  law,  except  as  to  the  diligence  exercised  by  the 
defendant  in  securing  the  return  of  the  interrogatories.  We 
think  it  was  fatally  lacking  at  this  point.  It  was  certainly 
not  an  act  of  diligence  to  rely  upon  the  opposite  party  to  pay 
the  fees  of  the  commissioners,  even  though  such  commissioners 
were  nominated  by  him.  The  law  gives  the  right  to  the  op- 
posite party  to  select  two  commissioners,  one  of  whom  must 
act  in  the  execution  of  the  interrogatories ;  but  we  know  of  no 
law  which  authorizes  the  party  suing  out  the  interrogatories  to 
rely  upon  his  adversary  to  pay  the  expenses  of  interrogatories 
taken  out  in  his  own  behalf.  Even  if  the  judge  has  any  dis- 
cretion to  grant  a  second  continuance  in  a  case  at  law,  at  tlie 
instance  of  the  same  party  (Civil  Cxle,  §5126),  we  think  that 
the  showing  in  this  case  was  insuflBcient,  and  that  the  grant- 
ing of  a  new  trial,  which  was  in  effect  the  granting  of  a  second 
continuance,  was  an  abuse  of  discretion. 

Judgment  reversed.  All  the  Justices  concur y  except  Candler, 
t/".,  absent. 
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KELSEY  V.  JACKSON  et.al. 

1.  In  order  for  a  church  to  sue  or  be  sued  as  an  entity,  it  must  have  been 
incorporated,  or  else  certificates  of  the  appointment  of  trustees  must  have 
been  filed  as  provided  by  the  Civil  Code,  §2365. 

2.  If  trustees  hold  title  to  property  for  a  church  which  has  not  been  incorpo- 
rated, and  where  no  certificate  has  been  filed  as  provided  by  the  code  section 
just  cited,  nevertheless  the  trust  property  may  be  subjected,  by  proper  pro- 
ceedings, to  a  debt  for  which  it  is  liable. 

3.  In  such  a  proceeding  the  trustees  are  the  only  necessary  parties  defendant. 

4.  Trust  property  of  an  unincorporated  church  in  the  hands  of  trustees  can  be 
subjected  for  a  debt  duly  incurred  to  the  pastor  for  salary  and  rent  of  par- 
flonage,  and,  in  the  absence  of  other  property,  the  church  edifice  and  site 
in  the  hands  of  trustees  can  be  subjected  for  such  a  debt. 

Argued  April  25,  —  Decided  May  15, 1905. 

Complaint  Before  Judge  Longley.  City  court  of  LaOrange. 
December  term,  1904 

Kelsey  brought  suit  against  Jackson  and  others,  as  deacons 
and  trustees  of  the  First  Baptist  Church,  colored,  of  LaGrange. 
He  allied  that  they  ^ere  the  trustees  of  the  church,  and  that 
the  title  to  the  church  property  was  in  them,  and  they  held  and 
controlled  it  for  the  benefit  of  said  church.  Certain  real  estate 
was  described,  and  it  was  allied  that  there  was  no  other  trust 
property.  He  further  allied  that  the  church  was  indebted  to 
him  a  stated  amount  for  salary  as  pastor,  and  also  a  certain 
amount  for  the  rent  of  a  parsonage  for  him  to  occupy  ;  that  these 
debts  were  regularly  created  by  the  conference,  the  proper  au- 
thority under  the  laws  of  the  church  to  make  such  a  contract, 
create  the  debt,  and  bind  the  property ;  that  this  was  an  indebt- 
edness of  the  trust  estate,  and  for  which  it  was  liable;  and  it 
was  sought  to  obtain  a  judgment  subjecting  it  to  the  payment  of 
the  claim.  It  was  not  alleged  that  the  church  was  incorporated, 
or  that  any  certificate  or  certificates  had  been  filed  as  provided 
in  the  Civil  Code,  §  2355.  On  demurrer  the  presiding  judge 
dismissed  the  petition,  because  it  did  not  appear  that  the  church 
had  been  incorporated,  or  the  names  of  the  trustees  entered  of 
record,  or  the  name,  style,  and  objects  of  the  association  recorded 
as  required  by  the  statute;  and  also  on  the  ground  that  the 
plaintiff  is  seeking  a  special  judgment  against  the  trust  estate  for 
services  rendered  the  cestuis  que  trust. 
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Harwell  <fe  Lovejoy,  for  plaintiflf, 

D.  J.  Oaffney  aod  F.  P.  Zongley,  for  defendants. 

Lumpkin,  J.  (After  stating  the  facts.)  1-3.  An  action  can 
not  be  brought  by  or  against  an  unincorporated  church  as  an 
entity.  Thurmond  v.  Cedar*  Springs  Baptist  Churchy  110  Oa, 
816;  Mutual  Life  Ins.  Co,  v.  Inman  Park  Presbyterian  Church, 
111  Ga.  611  \  WUkins  v.  Wardens  of  St.  Mark's  Church,  52  Oa. 
351.  Incorporation  which  will  authorize  suit  to  be  brought  by 
or  against  a  church  may  be  had  under  section  2351  of  the  Civil 
Code,  or  by  filing  a  certificate  as  provided  in  section  2355  of  the 
Civil  Code.  See  also  §§  2356,  2357.  Where  it  does  not  appear 
that  a  church  has  been  incorporated,  or  that  a  certificate  has 
been  filed,  but  it  is  alleged  that  the  title  to  the  trast  property  is 
in  certain  trustees,  a  proceeding  to  subject  the  trust  property  to 
a  debt  for  which  it  is  liable  can  be  brought  under  section  3202 
of  the  Civil  Code;  and  to  such  action  the  trustees  are  the  only 
necessary  parties.  Josey  v.  Unvm  Loan  &  Trust  Co.^  106  Oa. 
608,  611. 

4.  A  church  is  not  a  commercial  organization  which  holds 
property  by  itself,  or  through  trustees,  for  purposes  of  gain  and 
profit.  The  advancement  of  religion  is  of  the  essence  of  the 
trust.  The  pastor  is  a  factor  in  such  promotion.  A  church  is 
bound  to  pay  the  salary  of  the  pastor.  And  as  he  must  be 
housed,  where  the  contract  under  which  he  is  employed  includes 
both  the  payment  of  a  salary  and  the  rent  of  a  parsonage  for  his 
occupancy,  the  entire  debt  stands  on  the  same  basis  of  equity 
and  justice.  If  the  divine  law  does  not  prompt  the  members  to 
pay  such  a  debt,  human  law  will  enforce  it.  Lyons  v.  Planters 
Loan  <fe  Savings  Bank,  86  Oa.  485.  In  the  absence  of  other 
property,  the  church  edifice  and  site  in  the  hands  of  trustees  can 
be  subjected  for  the  payment  of  such  a  debt  Civil  Code, 
§2361. 

Judgment  reversed.  All  the  Justices  concur,  except  Candler^  J^ 
absent. 
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BONNER  V.  MILLEDGEVILLE  RAILWAY  COMPANY. 

1.  An  act  to  incorporate  a  named  railroad  company,  *^and  to  define  its  rights, 
powers,  and  privileges,  and  for  other  purposes,*'  is  not  unconstitational  as 
containing  matter  different  from  that  expressed  in  its  title,  or  as  relating  to 
more  than  one  subject-matter,  because  in  the  body  of  the  act  it  is  provided 
that  the  corporation  shall  have  the  right  to  construct  and  equip  such  lines 
or  routes  **  as  have  already  or  may  hereafter  be  agreed  upon  and  contracted 
for"  by  the  corporators  and  the  municipal  authorities  of  the  city  in  which 
the  line  is  to  be  constructed,  and  that  "  the  use  and  enjoyment  of  so  much 
of  the  public  streets  of  said  city  as  has  heretolore  been  granted  to  said  cor- 
porators by  [the  municipal  authorities]  is  hereby  confirmed  in  and  unto  the 
said  corporation." 

2.  Under  such  an  act,  passed  in  1888,  where  a  company  operating  under  a 
charter  thus  created  is  granted  the  right,  by  the  municipal  authorities  in 
1905,  to  lay  a  spur-track  in  the  streets  of  the  city,  the  right  so  granted  may 
be  ezexvised  independently  of  the  question  whether  the  original  charter 
right  to  lay  q>ur-tracks  was  exhausted  with  the  first  use. 

Argaed  May  1,  —  Decided  May  t5,  1905. 

Petition  for  injunction.  Before  Judge  Lewis.  Baldwin  supe- 
rior court.     March  22,  1905. 

Bines  &  Vinson  and  J,  D.  Howard,  for  plaintiff. 
Allen  &  Pottle,  for  defendant. 

Fish,  P.  J.  This  was  an  action  to  enjoin  the  Milledgeville 
Railway  Company  from  constructing  a  spur-track  on  its  line  of 
railroad  on  a  named  street  in  the  City  of  Milledgeville.  The  peti- 
tion alli^ed  that  for  various  reasons  the  proposed  track  would  be 
injurious  to  the  plaintiff,  and  would  constitute  a  public  nuisance, 
and  that  the  defendant  was  without  charter  authority  to  do  the 
work  contemplated.  A  temporary  restraining  order  was  granted ; 
but  on  the  hearing  this  was  dissolved  and  an  interlocutory  injunc- 
tion was  denied ;  whereupon  the  plaintiff  excepted.  The  evidence 
as  to  the  alleged  injurious  effect  upon  the  plaintiff  of  the  laying 
of  the  track  proposed  was  directly  in  conflict,  and  would  have 
supported  a  decision  for  either  the  plaintiff  or  the  defendant. 
The  case  as  argued  in  this  court  turns  entirely  upon  the  author- 
ity of  the  defendant  company  to  lay  the  track. 

1.  The  defendant  is  operating  under  a  charter  granted  in  1888 
to  t6e  Milledgeville  and  Asylum  Dummy  Railroad  Company, 
whose  successor  it  is.  The  title  of  the  act  incorporating  that 
company  is  as  follows:  "An  act  to  incorporate  the  Milledge- 
ville and  Asylum  Dummy  Railroad  Company,  and  to  define  its 
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rights,  powers,  and  privil^jes,  and  for  other  purposes."  By  sec- 
tion 4  it  was  provided  "that  said  corporation  shall  have  full 
power  and  authority  to  survey,  lay  out,  construct,  equip,  use,  and 
enjoy  lines  or  routes  of  said  road  in  the  City  of  Milledgeville,  as 
have  been  already  or  may  hereafter  be  agreed  upon  and  contracted 
for  by  the  aforesaid  corporators  and  the  Mayor  and  Aldermen  of 
said  City  of  Milledgeville ;  and  the  use  and  enjoyment  of  so  much 
of  the  public  streets  of  said  city  as  has  heretofore  been  granted 
to  said  corporators  by  the.  said  Mayor  and  Aldermen  is  hereby 
confirmed  in  and  unto  the  said  corporation."  It  is  urged  by  coun- 
sel for  the  plaintiff  that  the  act  of  incorporation  is  unconstitu- 
tional, in  that  it  contains  matter  different  from  that  expressed  in 
its  title,  and  refers  to  more  than  one  subject-matter;  and  the 
section  which  we  have  just  quoted  is  cited  as  the  basis  of  that 
contention.  We  can  not. agree  that  this  position  is  sound.  One 
of  the  purposes  of  the  act,  as  expressed  in  its  title,  is  to  define 
the  rights,  powers,  and  privileges  of  the  company  being  incor- 
porated, and  the  section  quoted  is  plainly  in  line  with  that  pur- 
pose. The  fact  that  reference  is  made  to  a  grant  of  privileges 
by  the  city  to  the  corporators  of  the  company  at  a  time  when 
the  city  had  no  legislative  authority  to  make  the  grant  does  not 
alter  the  principle  involved  or  make  the  act  unconstitutional^ 
for  it  was  clearly  within  the  power  of  the  General  Assembly  to 
ratify  and  confirm  what  had  already  been  done  by  the  city,  re- 
gardless of  the  city's  authority  to  do  it  at  the  tima  This  ratifi- 
cation was  germane  to  the  general  subject  of  defining  the  rights 
and  pri\'ileges  of  the  company  being  incorporated,  and  so  the 
act  was  not  objectionable  as  referring  to  more  than  one  subject- 
matter. 

2.  By  a  contract  executed  September  18,  1888,  prior  to  the 
passage  of  the  act  incorporating  the  Milledgeville  and  Asylum 
Dummy  Railroad  Company  (which,  as  will  have  been  seen,  was 
ratified  by  the  General  Assembly  in  the  passage  of  that  act), 
the  City  of  Milledgeville  "demised  and  leased  unto  the  said 
Milledgeville  and  Asylum  Dummy  Railroad  Company  so  much 
ol  the  streets  of  the  said  city  as  may  be  necessary  for  a  jgood 
and  sufficient  road-bed"  for  a  term  of  ninety-nine  years.  The 
contract  recited  a  consideration,  designated  the  streets  to  which 
it  referred  and  over  which  the  right  of  way  was  granted,  and 
provided  that  "the  above-described  right  of  way  shall  include 
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and  embrace  sufficient  ground  upon  which  to  construct  and  build 
what  are  known  as  and  called  spur,  switches,  and  sidings/*  It 
is  insisted  by  the  plaintiff  that  even  if  the  act  incorporating  the 
Milledgeville  and  Asylum  Dummy  Railroad  Company  is  valid 
and  constitutional,  the  power  to  construct  switches  and  spurs 
was  exhausted  with  the  first  construction  of  the  track  and  the 
election  by  the  company  of  the  places  at  which  they  would 
build  such  spurs  or  switches.  This  is  a  question  which  must 
necessarily  turn  upon  the  power  granted  to  the  corporation  in 
its  charter;  and  as  has  been  seen,  under  the  act  incorporating 
the  Milledgeville  and  Asylum  Dummy  Railroad  Company,  that 
company  was  granted  authority  to  construct  such  lines  or  routes 
iu  the  City  of  Milledgeville  "as  have  been  already  or  may  here- 
after be  agreed  upon  and  contracted  for  by  the  aforesaid  cor- 
porators and  the  Mayor  and  Aldermen  of  said  City  of  Milledge- 
ville." R^ardless  of  the  question  whether  or  not,  under  the 
contract  between  the  City  of  Milledgeville  and  the  Milledge- 
ville and  Asylum  Dummy  Railroad  Company,  executed  in  1888, 
the  defendant  company  had  the  right  in  1905  to  lay  spur- 
tracks  on  the  streets  of  the  City  of  Milledgeville,  it  appears 
that  express  and  specific  authority  has  been  granted  it  by  the 
Mayor  and  Aldermen  to  lay  this  particular  spur.  Clearly,  then, 
there  can  be  no  question  as  to  whether  the  defendant  ex- 
hausted its  original  charter  right  to  lay  spur-tracks  by  the  first 
exercise  of  that  right;  for  it  is  acting, under  a  new  power 
granted  by  the  City  of  Milledgeville  and  expressly  provided  for 
by  the  act  under  which  its  predecessor  was  incorporated.  We 
will  state  in  passing,  however,  that  the  cases  relied  on  by  coun- 
sel for  the  plaintiff,  viz.,  Alabama  Great  Southern  R.  Go.  v. 
Gilbert,  71  Oa.  594,  and  Savannah  R  Oo.  v.  Woodruff,  86  Oa, 
94,  were  thoroughly  analyzed  by  Mr.  Justice  Candler  in  his 
able  opinion  in  the  case  of  Gardner  v.  Georgia  K  Co.,  117  Ga, 
534  (5),  and  it  was  conclusively  shown  that  the  language  quoted 
and  relied  on  by  counsel  for  the  plaintiff  in  the  present  case  was 
obiter  and  not  binding. 

From  the  forgoing  it  follows  that  the  judgment  refusing  to 
grant  an  interlocutory  injunction  as  prayed  for  was  not  erroneous. 

Judgment  affirmed.  All  the  Justices  concur^  except  Candler, 
«/".,  absent. 
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SUMNER  V.  SUMNER 

After  an  order  granting  temporary  alimony  and  attorney's  fees  has  been  duly 
passed,  the  court  is  without  jurisdiction  to  revise  the  same  or  to  set  it  aside 
on  any  ground  save  one  based  on  a  change  of  circumstances  occurring  sub- 
sequently to  the  granting  of  the  order.  It  is  not  ground  for  vacating  the 
order,  that  the  husband  sought  to  review  its  correctness  before  the  Supreme 
Court,  but  his  bill  of  exceptions  was  dismissed  in  that  court  because  of  his 
failure  to  observe  the  statutory  requirements  as  to  suing  out  a  writ  of  error ; 
that  subsequently,' upon  the  same  evidence  on  which  the  order  for  temporary 
alimony  had  been  granted,  a  jury  found  in  favor  of  the  wife  on  the  trial  of 
a  suit  by  her  for  perm;ment  alimony,  and  that  the  verdict  was  set  aside  by 
the  Supreme  Court  upon  a  review  of  that  case,  the  court  holding  that  under 
the  evidence  upon  which  she  relied  for  a  recovery  she  was  not  entitled  to 
prevail.  Such  a  chain  of  circumstances  does  not  constitute  such  a  change  in 
the  status  of  the  parties  as  will  confer  upon  the  husband  a  right  to  another 
hearing  on  the  question  of  his  liability  to  pay  temporary  alimony  pending 
the  suit  for  permanent  alimony. 

Argaed  March  21,  — Decided  May  15,  1906. 

Attachment  for   contempt.       Before   Judge   Spence.      Worth 
superior  court.     February  14,  1905. 

J.  W,  Walters  and  J.  J.  Forehand,  for  plaintiflf  in  error. 
Claude  Payton  and  Sam,  S,  Bennety  contra. 

Evans,  J.  This  is  the  fourth  time  we  have  been  called  on  to 
review  the  contest  between  this  husband  and  wife  over  the  allow- 
ance of  alimony.  The  other  cases  are  reported  in  116  Oa.  798, 
118  Oa.  408,  and  121  Oa.  1.  The  statement  of  facts  in  the  case  ' 
last  reported  contains  a  succinct  history  of  the  litigation,  and  it 
is  only  necessary  to  chronicle  the  subsequent  procedure.  On 
January  5,  1905,  Mrs.  S.  J.  Sumner  presented  her  petition  to  the 
judge  of  the  superior  court  of  Worth  county,  alleging  that  on 
September  8,  1902,  upon  the  application  of  petitioner  for  tempo- 
rary alimony  and  counsel  fees,  a  decree  was  entered  requiring  J. 
L  Sumner  to  pay  to  her,  among  other  things,  temporary  alimony 
at  the  rate  of  sixty  dollars  per  month  on  the  first  day  of  each 
month  thereafter  until  otherwise  ordered,  which  judgment  had 
never  been  annulled  or  modified.  She  further  alleged,  that  on 
November  7,  1903,  upon  her  application,  an  order  was  passed 
requiring  J.  L.  Sumner,  within  thirty  days  thereafter,  to  pay  her 
the  additional  sum  of  $700  for  counsel  fees  and  expenses  of  the 
litigation  ;  that  this  last  order  was  passed  during  the  trial  of  the 
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issue  jcdned  on  her  application  for  permanent  alimony,  which 
resulted  in  a  verdict  for  petitioner  in  a  few  hours  after  the  order 
for  temporary  alimony  was  signed ;  and  that  the  present  proceed- 
ing was  brought  for  the  purpose  of  enforcing  the  payment  of  the 
amount  due  for  temporary  alimony  and  counsel  fees  upon  these 
two  last-mentioned  orders.  Petitioner  averred  that  J.  L.  Sum- 
ner had  defaulted  in  the  monthly  payments  since  December 
1,  1904,  and  had  wholly  failed  to  pay  the  amount  decreed  for 
counsel  fees  and  expenses  of  litigation ;  and  the  prayer  of  the  peti- 
tion was,  that,  upon  his  failure  to  pay  the  sums  then  due,  lie  be 
adjudged  in  contempt.  In  answer  to  the  rule  to  show  cause  why 
he  should  not  pay  the  sums  alleged  to  be  due  as  temporary  ali- 
mony and  counsel  fees,  or  in  default  thereof  be  adjudged  in  con- 
tempt, the  defendant  admitted  that  the  judgments  referred  to  had 
never  been  annulled  or  modified,  and  that  he  had  not  paid  the 
monthly  allowance  since  December  1,  1904,  nor  the  counsel  fees 
provided  for  in  the  order  of  November  7,  1903,  but  alleged,  as  an 
excuse  for  not  so  doing,  that  before  the  filing  of  the  applications 
for  temporary  and  permanent  alimony  he  had  made  a  full  and  com- 
plete settlement  with  his  wife,  conveying  to  her  by  deed  a  life- 
estate  in  what  was  known  as  their  ''home  place,"  together  with 
certain  stock,  provisions,  farming  implements,  and  cash,  which 
were  accepted  by  Mrs.  Sumner  as  a  full  and  final  settlement  of 
all  of  her  claims  against  him  for  temporary  and  permanent  ali- 
mony an^all  future  interest  in  bis  estate;  that  he  had  pleaded 
this  settlement  in  answer  to  her  suit  for  temporary  alimony,  but 
that  the  presiding  judge  had  held  the  settlement  between  the 
parties  to  be  null  and  void  and  had  decreed  that  respondent  pay 
to  bis  wife  a  certain  sum  monthly  as  temporary  alimony  until 
the  further  order  of  the  court;  that  respondent  attempted  to 
review  this  judgment  by  a  writ  of  error  to  the  Supreme  Court, 
but  his  bill  of  exceptions  was  dismissed  upon  a  technicality  and 
the  merits  of  the  case  were  not  passed  upon  by  the  Supreme 
Court;  that  he  continued  paying  alimony  until  a  decision  of  the 
Supreme  Court  was  rendered  upon  a  bill  of  exceptions  sued  out 
to  the  overruling  of  a  motion  for  a  new  trial,  made  by  respondent 
in  the  suit  for  permanent  alimony,  when  the  Supreme  Court 
passed  upon  and  construed  the  settlement  relied  on  by  him  and 
upheld  it,  deciding  that  the  same  was  valid  and  there  was  no  evi- 
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dence  to  justify  the  verdict  returned  agaiast  respondent  in  the 
superior  court.  Respondent  further  allied  that  this  adjudication 
by  the  Supreme  Court  amounted  to  a  change  in  the  circumstances 
of  the  respective  parties,  and  he  should  not  be  required  to  pay 
any  further  sums  as  temporary  alimony,  because  of  the  adjudica- 
tion that  the  settlement  between  himself  and  wife  was  valid, 
which  adjudication  was  conclusive  as  to  all  amounts  claimed  to 
be  due  either  as  temporary  or  permanent  alimony ;  and  respond- 
ent prayed  that  the  orders  of  the  court  granting  temporary  ali- 
mony and  allowing  counsel  fees  to  Mra  Sumner  be  annulled,  and 
that  he  be  discharged  from  the  rule.  The  only  evidence  sub- 
mitted to  the  court  upon  the  hearing  of  the  petition  of  Mrs. 
Sumner  and  the  answer  made  thereto  consisted  of  three  affidavits 
to  the  effect  that  the  defendant  was  in  better  financial  condition 
at  that  time  than  he  had  been  at  the  time  of  the  rendering  of 
the  judgments  allowing  alimony;  that  the  applicant  was  in  no 
better  financial  condition,  and  because  of  her  advanced  age  and 
ill  health  more  money  was  required  for  medicine  and  medical 
attention  than  was  required  at  the  time  these  judgments  were 
rendered.  The  court  declined  to  revise  or  revoke  the  original 
orders  granting  temporary  alimony,  and  adjudged  that  no  suffi- 
cient reason  had  been  shown  why  the  defendant  ought  not  to 
pay  the  sums  due  thereunder.  An  order  was  accordingly  passed, 
providing  that,  upon  the  failure  of  respondent  to  pay  these  sums 
within  ten  days,  an  attachment  against  him  for  contempt  should 
issue.  He  excepts  to  this  judgment,  insisting  that  the  judge 
abused  his  discretion  in  refusing  to  vacate  the  orders  previously 
granted  for  temporary  alimony  and  attorney's  fees,  these  orders 
being  based  upon  the  idea  that,  under  the  evidence  submitted  at 
the  hearing  first  had,  the  deed  of  settlement  made  by  J.  L  Sum- 
ner to  his  wife  was  void,  and  the  Supreme  Court  having  subse- 
quently held  that  under  the  evidence  relied  on  by  Mrs.  Sumner 
as  showing  the  deed  to  be  invalid,  the  verdict  of  the  jury  in  her 
favor  was  unauthorized,  and  she  was  not  entitled  to  recover  per- 
manent alimony;  wherefore  the  judge  should  have  "recognized 
the  changed  condition  brought  about  by  said  decision  of  the 
Supreme  Court,  and  revoked  his  previous  orders  granting  attor- 
ney's fees  and  temporary  alimony." 

An  order  granting  temporary  alimony  and   counsel   fees  is 
always  subject  to  revision  by  the  court.      Civil  Code,  §  2459. 
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The  court  may  at  any  time,  on  proper  pleadings  and  proof, 
change,  modify,  or  even  annul  it  altogether.  Wester  v.  Martin, 
115  Oa.  776.  But  the  court  is  without  jurisdiction  to  revise  the 
same  or  set  it  aside  on  any  ground  save  one  based  on  a  change  of 
circumstances  occurring  subsequently  to  the  granting  thereof. 
Sumner  v.  Sumner,  118  Ga.  408.  The  changed  condition  relied 
on  by  the  plaintiff  in  error  is  an  adjudication  by  this  court, 
since  the  allowance  of  temporary  alimony,  as  to  the  weight  and 
^ect  of  certain  evidence  offered  by  Mrs.  Sumner  to  impeach  a 
deed  of  settlement  executed  and  delivered  to  her  by  her  husband. 
This  adjudication  was  upon  a  bill  of  exceptions  in  which  error  was 
assigned  upon  the  refusal  of  the  trial  judge  to  grant  the  defendant 
a  new  trial  and  vacate  the  .verdict  in  the  suit  for  permanent  ali- 
mony, and  it  was  held  that  the  evidence  introduced  by  Mrs. 
Sumner  did  not  warrant  a  finding  that  any  such  fraud  was  per- 
petrated upon  her  as  would  afford  grounds  for  the  cancellation  of 
that  deed  of  settlement.  Sumner  v.  Sumner,  121  Ga.  1.  The 
necessary  result  of  this  adjudication  was  that  the  verdict  re- 
turned in  the  suit  for  permanent  alimony  was  vacated  and  a  new 
trial  ordered  upon  the  merits.  On  the  next  trial  the  plaintiff 
may  supplement  her  proof  so  as  to  authorize  a  rescission  of  the 
contract  of  settlement  on  the  ground  of  fraud.  Of  course,  it  is 
not  known  to  us  whether  or  not  such  additional  proof  can  be 
made ;  but  inasmuch  as  the  case  is  open  for  a  new  trial  and  the 
appUcant  is  at  liberty  to  introduce  additional  testimony,  we  can 
not  arbitrarily  assume  that  the  controversy  is  practically  at  an 
end,  that  J.  L  Sumner  will  prevail  upon  the  next  hearing  of  the 
case  and  be  relieved  from  all  liability  to  pay  permanent  alimony. 
It  affirmatively  appears  that  to  the  application  for  temporary 
alimony,  which  resulted  in  the  order  of  Septeipber  8,  1902,  the 
defendant  answered  that  the  plaintiff  was  not  entitled  to  alimony, 
because  she  had  by  voluntary  settlement  accepted  certain  prop- 
erty conveyed  to  her  by  her  husband  in  full  discharge  of  all 
claims  for  alimony,  both  temporary  and  permanent.  The  ineffec- 
tive effort  of  the  defendant  to  review  the  correctness  of  that 
order  does  not  prevent  it  being  final  and  conclusive  as  to  all 
matters  which  existed  at  the  time  it  was  granted.  The  effect  of 
the  dismissal  of  his  bill  of  exceptions  was  to  affirm  the  judgment 
of  the  lower  court,  and  this  judgment  can  not^  as  was  pointed 
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out  in  118  Qa.f  be  revised  or  annulled  for  matters  existing  at  the 
time  of  its  rendition.  The  adjudication  of  the  Supreme  Court 
simply  settled  the  question  as  to  the  sufficiency  of  the  evidence 
offered  by  Mrs.  Sumner  in  support  of  her  contention  that  the  con- 
tract of  settlement  should  be  set  aside  on  the  ground  of  fraud. 
The  decision  of  this  court  concludes  her  no  further  than  to  nega- 
tive her  right,  upon  the  same  evidence  £is  that  relied  on  at  the 
first  trial  of  the  suit  for  permanent  alimony,  to  have  the  deed 
of  settlement  set  aside ;  it  does  not  constitute  a  change  in  the 
condition  or  circumstances  of  the  parties,  and  does  not  furnish 
any  ground  for  the  vacation  or  revision  of  the  orders  granting 
temporary  alimony  and  counsel  fees. 

Judgment  affirmed.      All  the  Justices  concur^  except  Cobb,  J,, 
disqualified^  Candler,  J,  absent,  and  Lumpkin,  J.,  not  presiding. 
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P^  317  STANLEY,  by  next  friend,  v.  STANLEY  et  aL 

When  a  snit  is  instituted  by  one  as  the  next  friend  of  a  person  duly  adjudged 
insane,  but  Uie  petition  does  not  disclose  that  the  latter  has  no  guardian, 
or  allege  any  reason  why  it  is  necessary  for  him  to  sue  by  a  next  friend 
rather  than  by  a  duly  appointed  guardian,  objection  to  the  maintenance  of 
the  action  may  be  made  by  special  demurrer  calling  on  the  person  institut- 
ing the  suit  to  show  by  what  right  it  was  sq  brought  in  behalf  of  the  insane 
person  named  as  plaintiff ;  and  if  the  special  demurrer  is  not  met  by  ap- 
propriate amendment,  it  is  proper  for  the  court  to  dismiss  the  action. 

Argaed  April  15,  —  Decided  May  15,  —  Motion  to  modify  Judgment 
denied  Jane   27,  1905. 

Equitable  petition.     Before  Judge  Gober.    Cobb  superior  court 
January  20,  1905. 

An  action  was  instituted  in  the  name  of  James  F.  Stanley, 
*  suing  by  his  next  Iriend   Nancy  Rusk,  against  his  wife,  Mrs. 

Hattie  Stanley,  individually  and  as  the  natural  guardian  of  her 
minor  child.  It  was  alleged  that  James  F.  Stanley  was,  oq  or 
about  April  20,  1898,  detained  under  a  commission  of  lunacy 
issuing  from  the  court  of  ordinary  of  Cobb  county;  that  he  was 
tried  thereunder,  adjudged  to  be  insane,  and  sent  to  the  State 
Lunatic  Asylum  at  Milledgeville,  6a.,  from  which  institution  he 
was  released  on  or  about  October  28,  1899,  without  any  certifi- 
cate that  he  had  regained  possession  of  his  mind ;  that  he  had 
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never  in  fact  regained  his  normal  state  of  mind,  is  still  of  un- 
sound mind,  and  that  the  judgment  of  the  court  of  ordinary 
finding  him  to  be  insane  still  remains  of  force.  The  petition 
also  set  forth  the  following  allegations  of  fact :  While  Stanley 
was  suffering  from  his  mental  infirmity,  and  after  he  had  been 
adjudged  insane,  his  wife  instituted  proceedings  against  him  to 
recover  alimony  for  herself  and  child;  no  guardian  ad  litem 
was  appointed  by  the  court  to  represent  him,  nor  had  he  suffi- 
cient mental  capacity  to  defend  the  suit;  and  on  December  4, 
1901,  a  verdict  and  judgment  for  $700  were  rendered  against 
him.  An  execution  issuing  from  this  judgment  has  been  levied 
on  certain  land  belonging  to  him,  and  the  sheriff  is  proceeding 
to  bring  the  land  to  sale.  The  plaintiff  attacked  this  judgment 
as  void,  because  fraudulently  obtained  by  Mrs.  Stanley  under 
the  {circumstances  stated,  and  prated  that  the  sale  of  the  land 
thereunder  be  enjoined  and  that  the  judgment  be  set  aside. 
The  court  declined  to  grant  a  restraining  order,  and  the  land 
was  subsequently  sold,  A.  E.  Benson  becoming  the  purchaser. 
By  amendment  the  plaintiff  set  up  these  facts,  also  alleging  that 
before  the  sale  Benson  had  been  put  upon  notice  of  the  suit 
filed  to  set  the  judgment  aside,  and  prayed  that  he  be  made  a 
party  defendant.  The  plaintiff  also  amended  the  original  peti- 
tion by  adding  various  allegations  to  the  effect  that  Mrs.  Stanley 
was  not  entitled  to  alimony,  and  that  Stanley,  had  be  been 
under  no  disability,  could  have  urged  certain  meritorious  de- 
fenses to  her  action  and  defeated  a  recovery  by  her. 

To  the  petition  as  amended  the  defendants  demurred  both  gen- 
erally and  specially,  and  the  court  passed  an  order  sustaining  the 
general  and  special  demurrers  and  dismissing  the  action.  To  this 
judgment  exception  is  taken. 

0.  E.  &  M.  0.  Sorton,  for  plaintiff. 
J.  Z,  Foster,  for  defendants. 

Evans,  J.  (After  stating  the  facts.)  Irrespective  of  the  ques- 
tion whether  or  not  the  petition  as  finally  amended  set  forth  a 
state  of  facts  showing  that  Stanley  was  entitled  to  have  the  judg- 
ment rendered  against  him  in  the  suit  for  alimony  set  aside,  the 
judgment  of  the  trial  court  dismissing  the  action  should  be  af- 
firmed, for  the  reason  that  no  offer  was  made  to  meet  the  objec- 
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tion,  raised  by  one  of  the  special  demurrers  filed  by  the  defend- 
ants, that  neither  the  original  petition  nor  any  of  the  amendments 
thereto  disclosed  that  Mrs.  Nancy  Rusk  had  any  authority  to  act 
for  Stanley  as  next  friend  in  bringing  the  suit,  nor  did  it  appear 
that  he  had  no  guardian,  nor  was  any  reason  alleged  why  he  did 
not  sue  by  guardian.  This  objection  was  well  taken,  and  presum- 
ably an  appropriate  amendment  would  have  been  made  to  over- 
come it,  if  the  fact  was  that  Mrs.  Eusk  could  legally  maintain  the 
action  in  her  capacity  as  next  friend  for  Stanley,  whom  she  al- 
leged to  be  her  father.  In  the  case  of  Reese  v.  Beese,  89  Oa,  645, 
the  question  arose  whether  or  not,  under  any  circumstances,  a  suit 
could  be  brought  in  behalf  of  one  non  compos  mentis  by  any  one 
save  a  duly  appointed  guardian,  and  this  court  decided,  in  view  of 
the  provisions  of  the  Civil  Code,  §  4843,  and  the  generally  recog- 
nized rule  obtaining  in  other  jurisdictions,  that  where  no  guardian 
has  been  legally  appointed  to  represent  an  insane  person,  the 
courts,  whether  of  law  or  of  equity,  have  jurisdiction  to  entertain 
suits  brought  by  one  as  next  friend  of  the  insane  person.  This 
decision  was  approved  and  followed  in  Dent  v.  Merriam,  113  Oa. 
83;  and  in  ZaGrange  Mills  v.  Kener,  121  Oa.  429,  it  was  held 
that  "  A  suit  by  a  next  friend  for  a  lunatic,  who  has  been  ad- 
judged insane,  which  fails  to  allege  that  the  lunatic  has  no  guard- 
ian^ or  any  sufficient  reason  why  she  does  not  appear  by  her 
guardian  if  she  has  one,  is  maintainable,  unless  the  failure  to  make 
allegations  of  this  character  is  made  ground  of  objection  in  a 
special  demurrer,  or  by  plea  in  abatement."  In  the  latter  case  the 
demurrer  did  not  raise  the  proper  objection  to  the  maintenance  of 
the  action ;  so  the  judgment  overruling  the  demurrer  was  affirmed. 
As  was  clearly  intimated,  however,  the  objection,  if  raised,  would 
have  been  cause  for  dismissing  the  action,  unless  met  by  appro- 
priate amendment.     See  Nance  y.  Stockburger,  112  Ga.  90. 

Where  one  can  not,  except  under  special  circumstances,  main- 
tain a  suit  in  his  own  behalf  or  for  the  benefit  of  another,  it  is 
incumbent  upon  him  to  disclose  the  facts  giving  him  a  right  to 
bring  the  action.  Thus,  before  the  heirs  at  law  of  an  intestate 
can  recover  land  belonging  to  his  estate,  they  must  allege  and 
prove  either  that  there  was  no  administration  upon  the  estate  or 
that  the  administrator,  if  there  be  one,  has  assented  to  their  bring- 
ing the  suit  {Greenfield  v.  Mclntyre,  112  Oa.  691);  and  if  they 
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fail  to  make  the  necessary  allegations  as  to  their  right  to  sue,  the 
omission  to  do  so  may  be  taken  advantage  of  by  appropriate 
special  demurrer.     Orummey  v.  Bentley,  114  Oa.  749. 

In  view  of  the  conclusion  above  announced,  it  is  unnecessary 
to  deal  with  either  the  general  demun*er  or  the  several  other 
grounds  of  the  special  demurrer.  The  judgment  dismissing  the 
action  is  affirmed,  because  of  the  failure  of  Mrs.  Nancy  Rusk  to 
make  it  appear  to  the  court  that  she  had  authority  to  institute  the 
action  in  behalf  of  James  F.  Stanley,  irrespective  of  the  question 
whether  or  not  the  petition  set  forth  a  cause  of  Action,  and  with- 
out prejudice  to  him  should  suit  be  subsequently  brought  in  his 
behalf  by  a  person  authorized  to  institute  and  maintain  the  action. 

Judgment  ajffirmtd.  All  the  Justices  concur,  except  Candler,  J., 
absent. 


SUTTON  V.  THE  STATE. 

On  the  trial  of  an  indictment  for  assault  with  intent  to  rape,  where  there  was 
evidence  from  which  the  jury  was  authorized  to  find  that  an  assault  was 
committed  by  the  accused  with  the  intention  of  gaining  the  woman's  con- 
sent to  have  sexual  intercourse  with  him,  but  without  any  intent  to  over- 
power her  will  and  commit  the  crime  of  rape,  it  was  error  to  fail  to  give  in 
charge  the  law  of  assault  and  of  assault  and  battery. 

Argued  April  17,  —Decided  June  13,  1906. 

Indictment  for  assault  with  intent  to  rape.  Before  Judge 
Speuce.     Decatur  superior  court.     March  6,  1905. 

The  accused,  0.  N.  Sutton,  was  tried  imder  an  indictment 
charging  him  with  the  offense  of  assault  with  intent  to  rape.  The 
following  verdict  was  rendered :  "  We,  the  jury,  find  the  defend- 
ant guilty,  and  recommend  him  to  extreme  mercy."  The  judge 
disregarded  the  recommendation,  and  sentenced  the  accused  to  ten 
years  in  the  penitentiary.  Sutton  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

The  girl  alleged  to  have  been  assaulted  testified,  in  substance, 
that  on  the  occasion  under  investigation  she  wsis  living  with  a 
family  by  whom  she  had  been  adopted;  that  her  foster-parents 
were  not  at  home ;  that  shoifcly  after  dark  she  started  to  go  out  in 
the  back  yard,  when  she  was  startled  by  hearing  a  stick  crack  in 
the  darkness,  and  turned  to   return  to  the  house.     Before  she 
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could  do  so  she  was  seized  by  the  accused,  who  took  her  iu  his 
arms  and  carried  her  to  a  buggy  standing  near  and  placed  her  in- 
side, getting  in  also  and  driving  away.     She  called  to  him  to  turn 
her  loose,  but  he  would  not  do  so.      She  did  not  get  into  the 
buggy  voluntarily.      The  accused  drove  through  certain  described 
streets  of  the  town  of  Bainbridge,  and  past  several  people.     She 
cried  out,  but  no  one  came  to  her  relief.     The  accused  kept  his 
arm  around  her  to  keep  her  from  getting  out  of  the  buggy.     After 
leaving  Bainbridge  and  driving  for  about  an  hour  through  the 
country,  the  accused  assaulted  her.     The  manner  of  the  assault 
can  best  be  described  by  quoting  verbatim  fi'om  the  testimony  of 
the  injured  party :   "  He  did  not  stop  the  buggy  when  he  made  the 
assault,  but  was  still  driving  on.      He  took  off  my  guard.      I  was 
having  what  is  called  menstrual  sickness  at  the  time ...  At  the 
time  he  was  doing  that  he  said,  "  Give  me  some."      I  asked  him 
"What?"     He  pointed  here,  and  I  told  him  I  was  not  going  to 
do  it.-    Then  he  said  he  was  going  to  do  it  anyhow.     When  he 
said  this  he  took  me  in  his  lap.     He  had  unbuttoned  my  union 
suit  and  took  off  my  guard  at  this  tima      He  took  me  in  his  lap. 
1  slapped  him,  and  lie  told  me  to  quit ;  and  I  told  him  I  was  not 
going  to  do  it  until  he  quit ;  and  he  quit. "     This  happened  on  a 
lonely  country  road  at  night.      The  accused  then  drove  on  to  the 
home  of  a  Mrs.  Russell,  several  miles  distant,  where  the  girl  spent 
the  night.     The  accused  admitted  driving  through  the  country 
with  the  girl  at  night,  but  claimed  that  it  was  done  not  only  with 
her  consent,  but  after  her  earnest  entreaties  that  he  take  her 
away  from  her  foster-parents,  whom  she  represented  to  have  been 
cruel  to  her.     He  denied  emphatically  having  proposed  to  her  to 
have  sexual  intercourse  with  him  or  having  assaulted  her  in  any 
way. 

W.  D.  Sheffield,  W.  L  Oeer,  and  A.  G.  Powell,  for  plaintifif  in 
error.      W,  E.   Wooten,   solicitor-general,  by  R,  R.  Arnold,  contra. 

Candler,  J.  (After  stating  the  forgoing  facts.)  The  first 
five  grounds  of  the  amendment  to  the  motion  for  a  new  trial 
raise  practically  the  same  point,  and  complain  of  the  failure  of 
the  court  below  to  give  in  charge  the  law  relating  to  the  offense 
of  assault  or  assault  and  battery.  After  a  very  careful  reading 
of  the  brief  of  evidence  we  have  reached  the  conclusion  that 
these  offenses  were  necessarily  involved  in  the  case,  and  that  the 
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court  should  have  elucidated  them  in  charging  the  jury.  The 
cooteDtion  of  counsel  for  the  State,  that  as  the  accused  denied 
making  an  assault  of  any  character  he  was  not  entitled  to  a 
charge  on  the  minor  offenses  named,  is  hardly  sound.  The  jury 
were  the  sole  judges  of  the  facts,  and  it  was  their  privilege  to 
draw  their  conclusions  from  the  entire  evidence,  or  from  any 
part  of  it  They  were  at  liberty  to  reject  the  statement  of  the 
accused  that  he  made  no  improper  advances  to  the  female  al- 
leged to  have  been  assaulted,  and  at  the  same  time  form  their 
own  opinion  from  her  testimony  as  to  the  gravity  of  the  assault 
aad  the  intent  with  which  it  was  committed.  Certainly  there 
waa,  in  the  testimony  of  the  girl  in  this  case,  ample  ground  for  a 
finding  that  an  assault  was  made,  but  with  no  intention  to  com- 
mit the  crime  of  rape.  The  statement  made  by  her,  that  the 
accused  did  not  stop  driving  during  the  occurrence  about  which 
she  testified ;  that  he  used  no  further  force  than  was  necessary  to 
remove  certain  parts  of  her  clothing;  that  a  running  conversa- 
tion was  carried  on ;  and  that  the  accused  desisted  upon  being 
alapped  by  her,  might  well  be  considered  by  the  jury  as  in- 
compatible with  an  intention  to  commit  the  crime  of  rape. 
And  yet  there  was  ample  warrant  for  a  finding  that  an  assault 
was  committed  upon  the  girl  by  the  accused,  and  that  his  inten- 
tion was  to  procure  her  consent  to  an  act  of  sexual  intercourse 
with  him,  but  not  to  persist  in  the  assault  if  that  consent  was 
withheld.  The  case  of  TUUr  v.  State,  101  Oa.  782,  is  closely 
in  point  on  this  branch  of  the  case,  the  only  material  difference 
being  that  in  that  case  the  evidence,  while  sufficient  to  justify 
a  conviction  of  assault  and  battery,  did  not  warrant  a  verdict  of 
guilty  of  assault  with  intent  to  rape,  while  in  the  case  at  bar 
there  was  evidence  which  would  authorize  a  conviction  of  the 
latter  offense.  The  principle  involved,  however,  is  the  same  in 
both  cases.  In  the  case  cited  it  was  held,  that  the  mere  so- 
licitation  by  a  man  of  a  woman  to  go  with  him  into  the  woods, 
though  intended  as  a  proposal  to  her  to  have  sexual  intercourse 
with  him,  will  not  warrant  a  conviction  of  an  assault  with  intent 
to  rape,  when  it  is  manifest  that  there  was  no  intention  at  the 
time  to  then  have  carnal  knowledge  of  the  woman  forcibly  and 
against  her  will;  and  that  "it  was,  on  the  trial  of  an  indict- 
ment for  this  offense,  erroneous,  upon  such  a  state  of  facts  as 
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that  above  recited,  to  restrict  the  jury  to  a  finding  of  'guilty  or 
not  guilty/  and  thus,  in  effect,  withhold  from  their  considera- 
tion any  question  of  returning  a  verdict  finding  the  accused 
guUty  of  an  assault  and  battery."  The  trial  judge  should  be 
careful  to  instruct  the  jury  as  to  the  law  of  every  ofifense  in- 
volved in  the  charge  made  by  the  indictment,  where,  under  any 
view  of  the  evidence,  the  accused  might  be  lawfully  convicted  of 
such  an  offense ;  and  he  should  be  equally  careful  not  to  charge 
as  to  any  offense  not  involved  in  the  evidence.  Jordan  v.  State, 
117  Ga.  405.  In  the  case  at  bar,  it  is  true,  the  court  below  did 
not  in  so  many  words  instruct  the  jury  that  they  must  find  the 
accused  either  guilty  or  not  guUty,  but  his  entire  charge  was 
such  as  to  leave  them  no  alternative  to  find  any  intermediate 
verdict.  That  this  was  harmful  to  the  accused  seems  to  be 
evidenced  by  the  verdict  actually  returned ;  for  the  recommen- 
dation to  "extreme  mercy"  does  not  indicate  a  strong  convic- 
tion in  the  minds  of  the  jury  that  the  accused  was  guUty  of  the 
very  grave  crime  of  assault  with  intent  to  rape.  On  the  con- 
trary, it  lends  much  strength  to  the  contention  of  counsel  for 
the  accused,  that,  had  the  proper  latitude  been  allowed  them, 
they  would  have  found  the  accused  guilty  of  a  less  serious  of- 
fense than  the  one  with  which  he  was  charged. 

The  motion  for  a  new  trial  contains  several  other  grounds,  but 
none  of  them  disclose  error  of  sufficient  importance  to  require, 
of  themselves,  the  grant  of  a  new  trial.  The  requests  to  charge, 
so  far  as  legal  and  pertinent,  were  covered  by  the  charge  a» 
given,  and  the  charges  complained  of  were,  in  the  main,  correct 
statements  of  the  law.  The  charge  that  the  jury  might  consider 
in  whose  power  the  woman  alleged  to  have  been  assaulted  was, 
at  the  time  of  the  occurrence  under  investigation,  is  subject  to 
the  criticism  made  on  it  by  counsel  for  the  plaintiff  in  error, 
that  it  was  capable  of  the  construction  that  the  trial  judge  en- 
tertained an  opinion  that  she  was  in  the  power  of  the  accused ; 
but  it  can  hardly  be  held  to  be  argumentative  to  the  extent  that 
it  will  require  a  new  trial ;  and  doubtless  when  the  case  is  heard 
again  the  trial  judge  will  be  more  guarded  in  his  expressions. 
The  judgment  is  reversed  solely  on  account  of  the  failure  to 
charge  the  law  of  assault  and  assault  and  battery. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C.  J,  absent 
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JONES  v.  THE  STATE. 

L Hie  act  approved  December  16,  1895  (Acts  1895,  p.  257),  had  the  effect  to 
reincorporate  what  had  formerly  been  the  town  of  Moultrie  as  the  City  of 
Moultrie ;  and  a  writ  of  error  from  the  city  court  of  that  city  will  not  be 
dismissed  on  the  ground  that  the  act  creating  that  court,  which  was  ap- 
proved November  13,  1901,  was  passed  before  the  passage  of  the  act  ap- 
proved November  20,  1901,  granting  a  new  charter  to  the  City  ct  Moultrie. 

&  On  the  trial  of  an  indictment  for  a  misdemeanor,  counsel  are  entitled  as  a 
matter  of  right  to  thirty  minutes  for  each  side  for  ai^ument ;  and  it  is  error 
for  the  court  to  limit  the  argument  to  a  shorter  time. 

S.  It  was  improper  for  the  solicitor  to  say,  in  his  aigument  to  the  jury :  '*  I 
know  defendant  was  guilty,  or  he  would  not  have  fled,"  there  being  no  ev- 
idence of  flight  in  the  case ;  and  the  court  should  either  have  instructed 
the  jury  to  disregard  such  argument,  or  else  have  granted  an  appropriate 
motion  for  a  mistrial. 

4.  It  was  error  in  the  present  case  for  the  court  to  ohaige  the  jury  that  flight 
might  be  considered  as  a  circumstance  of  guilt,  for  the  reason  that  the 
agreed  brief  of  evidence  in  the  record  fails  to  show  anything  upon  which 
to  base  such  a  charge. 

Submitted  April  17,—  Decided  June  13, 1906. 

Accusation  of  larceny.  Before  Judge  Humphreys.  City  court 
of  Moultrie.     February  27,  1905. 

Walter  A.   Way  and  James  ffumphreys,  for  plaintiff  in  error. 
T,  W.  Mattox,  solicitor,  contra. 

Candler,  J.  1.  By  an  act  approved  December  27,  1890 
(Acts  1890-1891,  Vol.  II,  p.  676),  the  General  Assembly  incor- 
porated the  town  of  Moultrie,  in  Colquitt  county.  The  act 
approved  December  16,  1895  (Acts  1896,  p.  257),  purported 
in  its  title  **  to  reincorporate  the  town  of  Moultrie  as  the  City 
of  Moultrie,  to  confer  additional  powers  on  said  corporation,  and 
to  codify,  amend,  and  supersede  all  previous  acts  incorporating 
the  town  of  Moultrie,  and  grant  a  new  charter  to  said  town, 
under  the  name  of  the  City  of  Moultrie."  On  November  13, 
1901,  an  act  was  passed  establishing  the  city  court  of  Moultrie, 
and  on  November  20,  1901,  the  General  Assembly  passed  "an 
act  to  create  a  new  charter  for  the  City  of  Moultrie,  in  the 
county  of  Colquitt,  and  for  other  purposea"  On  the  call  of 
this  case  in  this  court,  a  motion  was  made  to  dismiss  the  writ 
of  error, "  upon  the  ground  that  a  bill  of  exceptions  will  not  lie 
from  the  dty  court  of  Moultrie  to  this  court,  because  Moultrie 
had  not  been  made  a  city  prior  to  the  establishment   oi  the 
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city  court  therein."  It  is  conteuded  by  counsel  for  the  defend- 
ant in  error,  that  the  act  of  1895  did  not  have  the  effect  to 
change  Moultrie  from  a  town  into  a  city  and  clothe  it  with 
the  powers  of  a  city ;  that  not  until  the  passage  of  the  act  of 
November  20,  1901,  which  was  subsequent  to  the  passage  of 
the  city-court  act,  did  Moultrie  become  a  city ;  and  that  there- 
fore, the  court  in  question  having  been  established  in  a  town 
and  not  a  city,  no  writ  of  error  will  lie  to  this  court.  We  can 
not  agree  with  counsel  in  this  contention.  The  act  of  1895 
evinces  very  plainly  the  legislative  intent  that  the  town  of  Moul- 
trie shall  cease  to  exist  and  the  City  of  Moultrie  come  into 
being  from  the  date  of  its  passage.  The  purpose  of  the  ^  act  as 
stated  in  its  title  is  ''  to  reincorporate  the  town  of  Moultrie  as 
the  City  of  Moultrie,"  etc.  The  fact  that  the  title  also  sets 
forth  the  intention  to  "  supersede  all  previous  acts  incorporat- 
ing the  town  of  Moultrie,  and  grant  a  new  charter  to  said  tovm" 
do  not  indicate,  in  our  opinion,  an  intention  that  the  charter  is 
to  be  panted  to  it  as  a  town,  especially  in  the  face  of  the  ex- 
press purpose  that  Moultrie  is  to  be  reincorporated  as  a  city. 
The  italicised  words  were  perhaps  loosely  used  but  in  view  of 
the  very  evident  intention  of  the  act,  which  throughout  is  in 
harmony  with  its  title,  this  inaccuracy  will  not  be  allowed  to 
defeat  its  purpose. 

What  we  now  hold  is  in  no  sense  in  conflict  with  the  deci- 
sion of  this  court  in  the  case  of  Savannah  B.  Co,  v,  Jordan^  113 
Oa,  687.  It  was  there  held  that  "a  place  once*  incorporated 
by  an  act  of  the  General  Assembly  as  a  town  will  not  become 
one  of  the  cities  of  this  State  until  there  is  a  legislative  enact- 
ment expressly  declaring  that  such  place  is  a  city;  and  the 
mere  fact  that  in  different  legislative  acts  referring  to  such  town 
it  is  sometimes  designated  as  a  'city'  will  not  make  it  a  munic- 
ipal corporation  of  the  character  indicated  by  that  term."  The 
act  of  1895  did  not  casually  and  inaccurately  refer  to  Moultrie 
as  a  city, — it  expressly  repealed  the  act  by  which  it  was  incor- 
porated as  a  town,  and  reincorporated  it  as  a  city.  It  came 
up  to  the  full  measure  of  the  requirement  laid  down  by  the 
decision  in  the  Jordan  case.  See,  in  this  connection.  Sessions 
V.  State,  115  Oa.  19.  It  follows  that  the  motion  to  dismiss  the 
writ  of  error  must  be  overruled. 
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2.  When  the  evidence  bad  closed,  the  court  stated  that  five 
minutes  would  be  allowed  to  each  side  for  argument  Counsel 
for  the  accused  protested,  and  asked  for  further  time,  stating 
that  he  could  not  do  justice  to  his  client  in  the  time  allowed. 
The  court  then  stated  that  ten  minutes  would  be  allowed  to 
each  side,  and  counsel  for  the  accused  again  protested,  asking 
for  further  time.  The  court  replied:  "All  right.  Major,  go 
ahead,  and  I  will  see."  Counsel  then  proceeded  with  his  ar- 
gument, and,  after  speaking  for  eleven  and  one  half  minutes, 
closed,  not  having  been  ordered  by  the  court  to  stop,  though 
the  derk  had  been  instructed  to  stop  him  at  the  end  of  fifteen 
minutes.  This  action  of  the  court  is  assigned  as  error,  "as  it 
deprived  the  defendant  of  the  right  to  have   the   evidence   and 

.  issues  fully  and  clearly  presented  to  the  jury."  In  misde- 
meanor cases,  counsel  are  entitled  as  a  matter  of  right  to  thirty 
minutes  for  argument.  Civil  Code,  §  5637.  Upon  a  proper 
showing  it  is  error  to  refuse  to  extend  this  time.  Chance  v. 
State,  97  Oa,,  346.  Certainly,  then,  any  limitation  wliich  cur- 
tails the  time  allowed  for  argument  to  less  than  thirty  minutes 
is  cause  for  a  new  trial  Nor  can  it  be  said  that  the  fact  that 
counsel  closed  his  argument  in  less  than  twelve  minutes  is  evi- 
dence that  his  client  was  not  injured  by  the  improper  limita- 
tion put  upon  him.  Naturally,  the  knowledge  that  he  would 
be  required  to  stop  speaking  at  the  end  of  fifteen  minutes 
would  lead  him  to  hasten  through  his  argument,  so  as  to  cov- 
er as  much  ground  as  possible.  We  are  clear  that  the  ground 
of  the  motion  now  under  discussion  was  weU  taken,  and  that  a 
new  trial  should  have  been  granted. 

3.  The  solicitor,  in  his  argument  to  the  jury,  made  use  of 
the  following  language:  "I  know  defendant  was  guilty,  or  he 
would  not  have  fled  from  Mr.  Hartsfield  at  Norman  Park." 
Thereupon  counsel  for  the  accused  made  a  motion  for  a  mis- 
trial on  the  ground  that  this  was  an  improper  argument,  and 
in  his  motion  for  a  new  trial  he  assigns  as  error  the  refusal  to 
grant  a  mistrial  There  can  be  no  doubt  that  this  argument 
was  improper,  and  that  the  motion  for  a  mistrial  should  have 
been  granted,  or  the  solicitor  rebuked  and  the  jury  instructed 
to  disregard  such  argument.  The  evidence  fails  to  show  flight 
on  the  part  of  the  accused,  and  therefore  for   the  solicitor  to 
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state  his  knowledge,  or  opinion,  to  the  jury,  based  upon  what 
he  may  have  known  to  be  a  fact,  but  which  was  not  proved, 
was  not  proper.  It  is  unnecessary  for  us  to  discuss  this  ques- 
tion at  length,  tor  Mr.  Justice  Cobb,  in  his  opinion  in  the  case 
of  Broznack  v.  State,  109  Ga.  514  (3),  has  fully  stated  the  law 
in  regard  thereto.     See  also  1  Enc.  Dig.  Ga;  JRep.  504. 

4.  The  case  made  out  by  the  State  was  substantially  as  foUows: 
The  accused  was  in  the  employment  of  the  proprietor  of  a  clean- 
ing and  pressing  room  in  Moultrie.  One  Hartsfield  sent  his  over- 
coat to  the  establishment  to  be  cleaned  and  pressed.  Two  or 
three  days  before  this  time  there  was  a  pair  of  kid  gloves  in  one 
of  the  pockets  of  the  overcoat,  but  shortly  after  the  coat  was  re- 
turned Hartsfield  missed  the  gloves.  When  the  overcoat  was  sent 
to  the  pressing  room,  the  proprietor  turned  it  over  to  the  accused  to 
clean  and  press,  while  he  went  out  on  other  business.  When  he 
returned  he  saw  a  pair  of  kid  gloves  on  the  dresser,  and  asked  the 
accused  where  they  came  from ;  to  which  the  accused  replied  that 
he  had  found  them  on  the  street.  The  accused  remained  in  his 
employ  but  a  short  time  after — just  how  long  the  evidence  does 
not  disclose.  Some  three  or  four  weeks  after  getting  his  overcoat 
back  from  the  presser,  Hartsfield  was  at  Norman  Park,  in  Colquitt 
county,  and  hired  a  team  to  go  a  little  way  into  the  country. 
The  accused  was  sent  to  drive  the  team,  and  while  driving-  he 
wore  gloves  which  Hartsfield  recognized  and  identified  as  the 
gloves  which  had  been  in  his  overcoat  pocket  just  prior  to  the 
time  the  coat  was  sent  to  the  cleaner.  Hartsfield  told  the  ac- 
cused that  they  were  his  gloves,  and  that  he  ought  to  charge 
him  ten  dollars  for  them;  but  that  if  the  ac<?used  would  pay 
him  S2.50,  he  would  not  prosecute  him.  "He  agreed,"  says 
Hartsfield  in  his  testimony,  "to  pay  me  on  his  return  to  Norman 
Park,  but  he  never  did,  although  I  waited  where  he  told  me,  and 
he  did  not  come  back  to  me  and  pay  me  for  the  gloves."  The  ac- 
cused offered  no  evidence.  The  court  charged  the  jury  as  follows : 
"You  take  the  evidence  in  this  case  as  given  by  the  witnesses, 
and  determine  his  guilt  or  innocence.  You  may  consider  all  the 
evidence.  The  court  charges  you  that  flight  may  be  considered 
as  a  circumstance  of  guUt."  We  are  clear  that  the  latter  part  of 
this  charge  was  error,  for  the  reason  that  there  was  nothing  that 
could  in  any  way  be  distorted  into  evidence  of  4ight  on  the  part 
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of  the  accused.  The  fact  that  he  left  the  employment  of  the 
proprietor  of  the  cleaning  and  pressing  room  shortly  after  Harts- 
field's  overcoat  was  sent  there  to  be  cleaned  and  pressed  certainly 
did  not  constitute  a  flight,  especially  in  view  of  the  fact  tLat  there 
is  nothing  in  the  evidence  to  indicate  the  length  of  the  interval 
between  these  two  occurrences.  Nor  was  the  failure  of  the  ac- 
cused to  keep  his  promise  to  pay  Hartsfield  for  the  gloves  in  any 
sense  a  flight.  The  charge  referred  to  was  necessarily  harmful  to 
the  accused  in  its  tendency,  and  was  cause  for  a  new  trial 

The  remaining  grounds  of  the  motion  are  without  merit. 
Those  which  we  have  discussed,  however,  constrain. us  to  reverse 
the  judj^ment  refusing  a  new  trial  ^ 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons^ 
C.  J.,  absent. 


Spencer  v.  The  State. 

Byahi,  J.  1.  While  an  iDdictment  which  charges  that  an  offense  wai  oom- 
miUed  on  a  day  sabeequent  to  the  finding  of  the  bill  is  open  to  special 
demaner  before  pleading  to  the  merits,  the  defect  in  the  indictment  can 
not  be  taken  advantage  of  after  verdict.  Adkins  v.  Statey  103  Oa.  6,  and 
cases  cited. 

2.  Though  the  evidence  upon  which  the  State  relied  for  a  conviction  was  not 
altogether  satisfactory,  it  was  sufficient  to  authorize  the  jury  to  find  the 
accused  guilty  of  the  offense  with  which  he  was  charged. 
Judgment  affirmed.    AUihe  Justices  concur ,  ezcept  Simmons^  C,  J.,  absent. 

Submitted  May  16,  —Decided  Jane  13»  1905. 

Accusation  of  larceny.       Before  Judge  HarwelL      City  court 
of   LaGrange.     March  25,  1905. 

E,  T.  Moon^  for  plaintiff  in  error. 
Henry  Iteeves,  solicitor^   contra. 


TAYLOR  V.  THE  STATK 

While  the  strict  roles  of  the  common  law  in  regard  to  indictments  have 
been  modified  in  this  State,  yet,  in  an  indictment  for  fogging  or  fraudu- 
lently altering  a  teacher^s  license,  it  is  necessary  to  set  out  the  material 
parts  Uiereof ;  and  it  is  not  sufficient  to  describe  the  instrument  merely 
by  callmg  it  a  license,  and  stating  as  a  legal  conclusion  that  it  authorized 
the  holder  to  lach  in  the  public  schools  of  the  State  and  to  receive  pay 
therefor. 
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2.  None  of  the  grounds  of  the  demurrer  except  that  which  makes  the  point 
just  referred  to  were  meritorious,  and  they  were  properly  overruled. 

Argued  May  15,— Decided  June  13, 1906. 

Indictment    for    altering    teacher's    license.       Before    Judge 
Holden.     Hart  superior  court.     March  23,  1905. 

A.  S.  Taylor  was  indicted,  in  the  superior  court  of  Hart  county, 
for  the  offense  of  falsely  and  fraudulently  altering  a  teacher's 
license.  The  indictment  was  demurred  to.  The  demurrer  was 
overruled,  and  the  defendant  excepted.  On  the  argument  in 
the  Supreme  Court  it  was  suggested  that  the  copy  of  the  in- 
dictment sent  up  with  the  record  contained  certain  errors,  and 
ifnder  order  of  the  court  another  copy  was  certified  and  filed. 
The  body  of  the  indictment  was  as  follows:  "The  grand  jurors 
.  .  charge  and  accuse  A.  S.  Taylor  with  the  offense  of  felony ; 
for  that  the  said  A.  S.  Taylor  did,  on  the  1st  day  of  January, 
1904,  in  the  county  aforesaid,  with  force  and  arms,  with  intent 
to  defraud  said  county  of  Hart  in  said  State  of  Georgia,  falsely 
and  fraudulently  alter  a  license  issued  by  E.  Benton,  county 
school  commissioner  of  Bryan  county,  Georgia,  to  A.  S.  Taylor, 
a  teacher,  the  same  being  what  is  commonly  known  as  a  license, 
which  authorizes  a  teacher  to  contract  with  the  proper  officers 
to  teach  in  the  public  schools  of  said  State,  and  authorizing  the 
holder  of  such  license  to  be  paid  for  such  teaching  out  of  the 
public-school  fund,  said  license  as  originally  issued  being  for 
what  is  known  as  third  grade,  authorizing  the  holder  thereof, 
the  person  to  whom  issued,  to  be  contracted  with  to  teach  in 
the  public  schools  in  which  he  may  be  employed,  for  a  term  of 
one  year  from  date  of  issue,  the  date  appearing  on  said  license 
in  the  face  thereof  as  the  date  of  issue  being  July  1st,  1904, 
the  said  alterations  so  made  by  said  A.  S.  Taylor  being  the 
altering  the  word  'third,'  originally  appearing  before  the  word 
< grade'  in  said  license,  so  as  to  make  it  read  'first,'  and  said 
license  at  that  part  thereof  to  read  'first  grade,'  and  altering 
the  word  *  one '  before  the  wor4  *  years '  in  said  license  so  as  to 
make  it  read  'three,'  and  thus  making  said  license  when  so 
altered  read  at  that  part  thereof 'three  years,'  and  by  altering 
said  date  appearing  in  the  face  of  said  license  as  the  date  of 
issue  of  the  same,  which  was  originally  July  1st,  1904,  so  that, 
after  said  alteration    so  then  and   there    made   by  said    A.    S. 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905,  135 

Taylor,  said  license  read,  in  that  part  of  said  liceose,  July  1st, 
1903,  teachers  of  third-grade  license  being  authorized  to  teach 
thereunder  only  one  year  from  date  thereof  so  as  to  receive 
pay  from  public-school  fund  received  in  said  -  county  of  Hart 
less  pay  for  time  taught  than  persons  holding  first-grade  license 
authorizing  them  to  teach  three  years  from  date  of  said  license, 
said  alterations  being  so  made  by  said  A.  S.  Taylor  with  intent 
to  procure  more  money  from  the  public-school  fund  of  the  said 
county  of  Hart,  for  teaching  in  the  public  schools  therein,  than 
said  Taylor  would  have  been  authorized  to  receive  under  said 
license  as  the  same  was  originally  issued,  thus  with  the  intent 
to  so  defraud  said  county  of  Hart." 

A.  0,  Jk  Julian  McCurry,  for  plaintiff  in  error. 
2>.   W.  Meadow,  solicttor-general,  contra. 

Lumpkin,  J.  The  demurrer  in  this  case  contains  twelve 
grounds,  but  several  of  them  make  substantially  the  same  point 
It  is  contended,  that  the  indictment  states  no  legal  ofifense ;  that 
it  does  not  set  out  the  license  alleged  to  have  been  fraudulently 
altered;  that  it  is  not  shown  that  the  defendant  made  any  attempt 
to  use  the  license  alleged  to  have  been  altered,  to  defraud  the 
county^  or  how  it  was  intended  to  defraud  the  county,  or  that  he 
attempted  to  teach  school  in  Hart  county,  or  to  draw  public  funds 
thereof;  that  no  authority  is  shown  in  the  county  school  commis- 
sioner, who  issued  the  license,  to  do  so ;  that  it  does  not  show 
clearly  that  the  holder  of  a  first-grade  license  had  any  more  right 
than  one  holding  a  third-grade  license,  or  was  entitled  to  receive 
more  pay,  or  was  paid  more  in  Hart  county ;  that  the  license  was 
not  good  in  Hart  county  without  being  endorsed  by  the  county 
school  commissioner  of  that  county ;  and  it  was  not  shown  that 
there  was  any  intent  to  induce  him  to  endorse  it,  or  that  the  de- 
fendant altered  it  with  intent  to  induce  the  public-school  authori- 
ties of  Hart  county  to  contract  with  him  or  authoiize  him  to  teach 
school;  and  that  the  county  of  Hart  was  not  alleged  to  be  a  cor- 
poration. 

We  do  not  think  there  is  merit  in  any  of  the  grounds  of  the 
demurrer,  except  one.  The  indictment  was  based  on  the  act  of 
December  18,  1900  (Acts  1900,  p.  69;  Van  Epps'  Code  Supp. 
§  6675).  Under  that  act  it  is  criminal  to  falsely  and  fraudulently 
forge  or  alter  "any  certificate  or  license  issued  by  any  county 
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school  commissioner  of  this  State,"  with  intent  to  defraud  the 
State  or  any  county  thereof.  It  is  not  necessary  to  all^e  the 
authority  of  the  commissioner  to  issue  the  license,  or  the  details 
of  the  manner  in  which  the  defendant  intends  to  defraud  the 
county,  or  that  he  has  actually  committed  a  fraud,  or  attempted 
to  do  80  by  overt  acts.  Travis  v.  StcUe,  83  Ga.  372 ;  SJiope  v. 
State,  106  Oa.  226.  The  courts  will  take  judicial  cognizance  of 
the  fact  that  each  county  is  a  body  corporate.  Pol.  Code,  §  340 ; 
Civil  Code,  §  5148. 

At  common  law,  as  a  general  proposition,  when  a  written  in- 
strument formed  apart  of  the  gist  of  the  offense  charged, it  was 
required  to  be  set  out  verbatim,  unless  where  a  statute  declared 
that  it  was  not  necessary.  An  instrument  charged  to  be 
forged  was  not  required  to  be  set  out  verbatim,  where  it  was 
lost  or  destroyed,  or  in  the  defendant's  possession,  or  where  access 
to  it  could  not  be  had ;  in  which  event  the  disabling  fact  could 
be  alleged,  and  the  substance  set  out.  2  Bish.  Crim.  Proc.  (4th 
ed.)  §§401,  403,  404,  419;  1  Barb.  Crim.  L  334;  2  McLain's 
Crim.  L.  §§  794,  796;  Whar.  Crim.  P.  &  P.  (9th  ed.)  §§167, 
180.  One  ol  the  principal  reasons  given  by  the  last-named 
author  for  the  necessity  for  particularity  in  crimioal  pleading 
is,  "to  enable  the  defendant  to  prepare  for  his  defense  in  par- 
ticular cases,  and  to  plead  in  all ;  or,  if  he  prefer  it,  to  submit 
to  the  court  by  demurrer  whether  the  facts  alleged  (suppos- 
ing them  to  be  true)  so  support  the  conclusion  in  law  as  to 
render  it  necessary  for  him  to  make  any  answer  to  the 
charge."  §  166  (d).  In  England  and  in  some  of  the  United 
States  there  have  been  special  l^islative  enactments  on  the 
subject.  Id.  §  412.  But  in  the  absence  of  statutory  enact- 
ment, the  general  rule  requires  that  there  should  be  such  a  set- 
ting out  of  at  least  the  material  parts  of  the  paper  alleged  to 
be  forged  or  altered  as  would  put  the  defendant  upon  notice 
of  its  contents.  The  exceptions  need  not  be  mentioned.  In 
this  State  the  niceties  and  technicalities  required  in  indict- 
ments at  common  law  have  been  largely  swept  away.  Penal 
Code,  §  929,  supra;  Studstill  v.  State,  7  Oa.  2;  Berry  v.  State, 
10  Ga,  517;  StepJiens  v.  State,  11  Ga.  240.  In  Johnson  v.  ^ 
State,  90  Ga.  444,  it  is  said  that,  "In  our  judgment,  the  sec- 
tion of  our  code  above  cited  was  not  intended  to  dispense  with 
the  substance  of  good  pleading.     It  simply  means  that  an  in- 
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dictment  conforming  substantially  to  its  lequirements  vrill  be 
sufficient,  but  it  is  not  designed  to  deny  to  one  accused  of 
crime  the  right  to  know  enough  of  the  particular  facts  consti- 
tuting the  alleged  offense  to  be  able  to  prepare  for  trial."  In 
Haupt  V.  State,  108  Oa.  53,  it  is  said  that  "While  in  an 
indictment  for  forgery  only  the  material  parts  of  the  instru- 
ment, as  a  contract,  are  required  to  be  set  out,*'  etc.,  thus  rec- 
ognizing the  necessity  for  putting  the  defendant  on  notice  of 
the  material  parts  of  the  instrument  alleged  to  have  been 
forged  or  altered.  It  is  not  sufficient  for  the  indictment  to 
stfite  conclusions  or  inferences  in  regard  to  the  legal  effect  of 
the  instrument.  The  decision  in  Watson  v.  State,  78  Oa,  349, 
was  not  based  on  a  charge  of  forging  or  altering  an  instrument. 

The  indictment  under  consideration  describes  the  instrument 
alleged  to  have  been  altered  as  being  ''  what  is  commonly  known 
as  a  license  which  authorizes  a  teacher  to  contract  with  the 
proper  officers  to  teach  in  the  public  schools  of  said  State,  and 
authorizing  the  holder  of  such  license  to  be  paid  for  such  teach- 
ing 01*  of  the  public-school  fund."      In  the  latter  part  of  the 
indictmint  occur  the  following  words :  "  teachers  of  third  grade 
license  ieing  authorized  to  teach  thereunder  only  one  year  from 
date  thenof  so  as  to  receive  pay  from  puHic-school  fund  received 
in  said  ounty  of  Hart  less  pay  for  time  taught  than  persons 
holding  fint-grade   license  authorizing  them  to  teach  three  years 
from  date  <9,  said  license."     Neither  of  these  expressions  contains 
any  sufficieit  description  or  setting  forth  of  the  instrument,  but 
rather  a  meri  opinion  of  the  grand  jury  or  the  solicitor-general 
as  to  the  result  or  legal  effect  of  it.     In  the  body  of  the  indict- 
ment certain  vords  forming  part  of  the  instrument  are  alleged 
to  have  been  alb,red.     They  do  not  appear  to  have  been  consecu- 
tive words,  but  t  have  occurred  at  different  places  in  the  license. 
It  is  impracticabkfrom  an  inspection  of  the  indictment  to  learn 
what  were  the  co\tents  of  the  whole  paper  or  of  a  substantial 
part  thereof. 

The  ground  of  thedemurrer  to  the  effect  that  the  writing  or 
paper  alleged  to  havi  been  fraudulently  altered   was  not  suffi- 
ciently set  forth  in  th\  indictment  should  have  been  sustained.  ^ 
The  other  grounds  wert  properly  overruled. 

Judgrrunt  reversed.     J^l  the  Justices  concur,  except  Simmons, 
C.  •/".,  abseTU  .  \ 
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1.  If  the  corpus  delicti  and  the  guilt  of  the  defendant  are  both  proved  as  the 
law  requires,  it  will  not  furnish  ground  for  a  new  trial  that  the  court  did 
not  require  the  evidence  to  be  so  introduced  as  to  divide  it  into  two  distinct 
parts,  the  first  referring  to  the  corpus  delicti,  and  the  second  to  the  de- 
fendant's connection  with  the  crime. 

2.  A  letter  written  by  one  accused  of  a  crime,  a  day  or  two  after  its  commis- 
■ion,  and  containing  statements  favorable  to  himself,  is  not  admissible  in  his 
own  behalf. 

8.  Alibi,  as  a  defense,  involves  the  impossibilitj  of  the  prisoner's  presence  at 
the  scene  of  the  offense  at  the  time  of  its  commission. 

4.  Where  a  defendant  was  charged  with  committing  murder  by  administering 
poison  evidence  introduced  for  the  purpose  of  proving  that  he  was  not 
present  at  the  time  and  place  when  the  State  contended  that  he  bought  the 
poison,  was  proper  for  consideration  under  the  plea  of  not  guilty,  but  did 
not  set  up  a  distinct  defense  of  alibi. 

6.  Where  counsel  for  the  defendant  began  to  make  objection  to  certain  evi- 
dence, but  the  court  interrupted  him  by  saying  thkt  he  could  bring  aut  on 
cross-examination  that  the  testimony  was  improper,  and  it  did  not  appear 
that  the  objection  was  ever  completed,  or  the  grounds  stated,  or  an/  subse- 
quent motion  to  rule  out  the  evidence  made,  this  furnishes  no  ground  of  » 
motion  for  a  new  trial. 

6.  Where  the  court  properly  charged  the  jury  on  the  subject  of  reasonable 
doubt,  a  request  to  charge  that  a  particular  fact  sought  to  be  shovn  by  the 
defense  could  create  a  reasonable  doubt  in  the  mind  of  the  jury,  vas  rightly 
refused. 

7.  After  chat*ging  that,  in  order  to  convict  upon  circumstantial  eridence,  the 
proof  must  exclude  every  reasonable  hypothesis  except  that  «of  guilt,  there 
was  no  error  in  refusing  a  request  to  give  a  charge  which  adted  that  this 
rule  should  never  be  relaxed  in  a  case  involving  life,  or  imprisonment  for 
life. 

8.  There  was  no  error  in  refusing  to  charge  that  the  jury  were  to  consider  the 
evidence  of  expert  witnesses  as  they  did  that  which  fell  Tom  the  lips  of 
other  witnesses,  and  that  the  law  permitted  them  to  belie\e  it  in  preference 
to  other  evidence,  if  there  was  conflict  between  the  tvo ;  the  request  to 
charge  leaving  out  of  view  any  consideration  of  the  cretibility  of  the  wit- 
nesses themselves  or  their  opportunity  for  knowing  thefacts  to  which  th^ 
testified,  or  the  nature  of  such  facts. 

9.  The  verdict  was  sustained  by  the  evidence,  and  theio  was  no  error  in  re- 
fusing a  new  trial. 

Argued  May  15,  —  Deolded  June  13, 19tt 

Indictment  for  murder.  Before  Judge  Htmmond.  Richmond 
superior  court.     March  25,  1905. 

Neal  Williams,  colored,  was  indicted  fof  the  murder  of  Mattie 
Bell  Devine.  He  was  convicted  and  seitenced  to  imprisonment 
for  life.     He  moved  for  a  new  trial,  whth  was  denied,  and  he  ex- 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905.  139 

cepted.  The  evidence  on  behalf  of  the  State  was,  in  brief,  as  fol- 
lows: The  defendant  and  deceased  lived  together  in  adultery. 
They  sometimes  quarreled,  and  had  mutually  cursed  each  other. 
About  a  week  before  the  death  of  the  woman,  they  had  a  quarrel, 
and  she  told  him  to  leave.  He  said  when  he  left  he  would  leave 
somebody  sick  or  dead.  Several  days  after  this,  on  Sunday,  he 
w*ent  to  a  drug-store  and  bought  a  box  of  poison  known  as  "  rough 
on  rats."  He  inquired  if  it  would  dissolve  in  water  or  whisky, 
and  aroused  the  suspicion  of  the  clerk,  so  that  the  latter  desired 
to  retake  the  poison,  but  the  druggist  told  the  clerk  to  let  him 
have  it  Defendant  in  making  the  purchase  gave  a  fictitious 
name,  claiming  that  his  name  was  Charlie  Hill.  He  left  on  Mon- 
day, going  from  Augusta  to  Charleston,  S.  C.  On  the  day  he  left 
he  broke  up  some  furniture  in  the  home  belonging  to  the  deceased, 
and  cut  the  mattresses.  The  woman  was  taken  sick  Monday 
night,  and  died  Tuesday  night.  She  became  sick  after  eating  sup- 
per. Her  brother,  who  also  ate  there,  became  sick  shortly  after- 
wards. Both  exhibited  symptoms  of  arsenic  poisoning.  An  anti- 
dote was  administered  to  the  brother,  and  he  recovered.  The 
morning  after  her  death  a  box  partly  filled  with  *'  rough  on  rats  " 
was  found  on  a  sill  over  the  door.  A  bucket  in  the  house  con- 
taining flour  exhibited  signs  of  having  something  mixed  in  it 
which  appeared  to  be  a  powder  diflfering  in  color  from  the  flour. 
This  flour  and  some  biscuits  which  had  been  cooked  by  the  de- 
ceased were  examined  by  a  chemical  test  and  found  to  contain 
arsenic.  The  witness  who  so  testified  stated,  on  cross-examination, 
that  the  test  used  would  show  the  presence  of  arsenic  or  anti- 
mony; that  the  analysis  was  not  carried  further  to  diflferentiate 
between  arsenic  and  antimony,  for  the  reason  that  both  of  them 
are  irritant  poisons,  and  antimony  is  not  contained  in  "  rough  on 
rats,"  which  is  mainly  composed  of  arsenic.  The  stomach  of  the 
woman  was  taken  out  and  afterwards  examined,  but  no  arsenic 
was  found  in  it.  It  had  certain  red  splotches  or  spots  upon  it 
which  one  of  the  witnesses  testified  might  have  been  the  result  of 
an  irritant  A  physician  testified  on  this  subject  as  follows: 
"Upon  opening  the  stomach  itself,  we  found  that  the  mucous 
membrane  was  somewhat  softened  in  appearance  and  that  there 
were  one  or  two  large  reddened  spots  upon  the  mucous-membrane 
lining.      Those  reddened  spots  could  have  been  produced  by  any 
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irritant,  or  by  some  of  this  powder,  "  rough  on  rats."  The  effect 
of  an  irritant  poison  is  to  cause  violent  vomiting  and  purging. 
Arsenic  is  an  irritant  poison.  It  would  be  absorbed  or  eliminated 
by  the  system  aftet  it  had  remained  in  the  stomach  some  time ;  it 
is  not  a  cumulative  poison ;  it  is  rapidly  eliminated.  It  may  stay 
sometimes,  but  it  can  be,  and  is  frequently,  rapidly  eliminated. 
Where  it  is  eliminated  by  absorption  and  by  vomiting,  there  are 
cases  on  record  where  the  stomach  showed  absolutely  no  signs  of 
it  at  all.  Where  signs  of  it  are  left,  tiiose  signs  are  the  reddened 
spots  I  have  spoken  of,  and  possibly  a  reddened  spot  would  give 
the  appearance  of  an  actual  bum,  but  certainly  the  most,  char- 
acteristic iindiug  would  be  these  reddened  areaa  I  wrote  on  her 
death  certificate  '  arsenic  poison ; '  it  was,  in  my  opinion,  the  cause 
of  her  death." 

A  negro  woman  testified  that  the  defendant  had  asked  her,  on 
Sunday,  if  she  had  any  concentrated  lye,  or  any  rat  poison,  saying 
that  he  had  two  old  cats  that  drank  out  of  his  water  bucket 
Another  testified  that  he  applied  to  her  for  strychnine  on  Sunday 
evening.  Another  testified,  that  on  Monday  the  deceased  and  her- 
self were  walking  on  the  street,  when  the  defendant  came  up  and 
obtained  from  the  deceased  a  key  to  the  house  where  they  were 
living ;  that  when  the  witness  went  back  to  the  house  the  defend- 
ant was  gone,  the  door  locked,  and  the  key  in  the  door ;  that  the 
defendant  and  the  deceased  had  a  fuss  on  the  Tuesday  preceding, 
and  that  he  said  he  was  going  to  kill  her  before  he  got  off. 
Another  witness  testified  that  the  defendant  applied  to  her  for 
some  "  red-seal  lye,"  saying  that  he  wanted  to  kill  two  old  black 
cats;  but  she  fixed  the  time  of  the  application  as  being  on  Mon- 
day. The  defendant  was  arrested  in  Charleston  and  brought  back 
to  Augusta.  There  was  other  evidence,  which  it  is  not  necessary 
to  set  out  in  detail. 

Oswell  R,  Eve,  for  plaintiff  in  error.  John  C-Hart,  attorney- 
general,  and  /.  S.  Reynolds,  solicitor-general,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  Counsel  for  de- 
fendant objected  to  the  introduction  of  any  evidence  against  the 
accused  until  the  corpus  delicti  had  first  been  proved  by  the 
State.  There  was  no  error  in  overruling  this  objection.  The 
order  in  which  evidence  is  allowed  to  be  introduced  must  rest,  to 
a  considerable  extent,  in  the  sound  discretion  of  the  presiding 
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judge.  Sometimes  the  corpus  delicti  may  be  proved  separately, 
and  evidence  tending  to  connect  the  accused  with  the  offense 
produced  afterwards.  In  other  cases  proof  of  the  corpus  delicti 
and  of  the  connection  of  the  defendant  with  it  is  so  interwoven 
as  to  be  practically  inseparable  in  the  introduction  of  evidence. 
Thus  if  a  defendant  were  charged  with  murder  by  shooting  an- 
other, it  would  be  difficult  to  prove  the  homicide  as  an  inde- 
pendent fact  before  showing  that  the  defendant  was  the  per- 
petrator. If  the  corpus  delicti  and  the  guilt  of  the  defendant 
are  both  proved  as  the  law  requires,  it  will  not  furnish  him  any 
ground  lot  complaint  that  the  evidence  did  not  separate  the  case 
into  two  distinct  parts  and  refer  to  each  separately. 

2.  A  letter  was  offered  in  evidence  which  had  been  written 
by  the  defendant  from.  Charleston,  a  day  or  two  after  the 
woman's  death,  to  a  witness  sworn  in  his  behalf  who  resided  at 
Augusta,  telling  of  his  arrival  in  Charleston  and  his  compliance 
with  a  request  previously  made  by  the  witness,  explaining  why 
he  had  gone  to  Charleston  on  "the  former"  excursion,  and  re- 
questing the  witness  to  address  a  reply  to  him  at  that  point. 
This  was  properly  rejected  by  the  court.  It  amounted  to  offering 
declarations  of  the  defendant  in  his  own  favor,  forming  no  part 
of  the  res  gestsB,  or,  as  it  is  sometimes  expressed,  self-serving  dec- 
larationsj  Dixon  v.  State,  116  Oa.  186;  Boston  v.  State,  94 
Oa.  590! 

3,  4.  Complaint  is  made  that  the  court  charged  that  the  de- 
fendant set  up  the  plea  of  alibi,  besides  that  of  not  guilty,  and 
defined  alibi  to  mean  absence  from  the  scene  of  the  alleged  crime 
at  the  time  of  its  commission,  thus  making  it  impossible  for  him 
to  have  perpetrated  it.  The  court  gave  a  correct  definition  of  the 
defense  of  alibi,  and  correctly  applied  it.  Penal  Code,  §  992. 
The  contention  made  by  counsel  for  defendant  is  that  the  alibi 
sought  to  be  shown  by  him  was  that  he  was  at  a  differant  placid 
at  the  time  when  the  State  endeavored  to  prove  that  he  pur- 
chased poison.  This  would  not  be  a  defense  of  alibi,  but  merely 
evidence  conflicting  with  some  of  that  introduced  by  the  State, 
and  would  be  for  the  consideration  of  the  jury  under  the  plea  of 
not  guilty.  The  court  did  not  err,  therefore,  in  faiUng  to  charge 
upon  this  contention  of  the  defendant  as  if  it  were  a  plea  of  alibi. 

5.  Objection  was  made  to  allowing  a  witness  to  testify  that  he 
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saw  the  bread,  some  of  which  he  was  told  the  deceased  had  eaten. 
As  appears  iu  the  motion  for  new  trial,  however,  the  ground  of  ob- 
jection was  not  stated.  The  court  and  counsel  had  a  colloquy, 
which  resulted  in  the  evidence  remaining  in,  the  court  saying  that 
counsel  could  show  its  impropriety  on^  cross-examination.  This 
court  can  not  pass  on  the  alleged  error  without  having  before  it 
the  ground  of  objection  made  to  the  evidence  at  the  time  when  it 
was  offered.  As  to  not  ruling  it  out  later,  see  Stone  v.  State,  118 
Oa.  705  (9);  Cawthon  v.  State,  119  Oa.  396. 

6.  It  is  contended  that  the  court  erred  in  refusing  a  request  to 
give  the  following  charge :  "  I  charge  you  that  the  failure  to  find 
arsenic  in  the  stomach  of  the  deceased  could  create  a  reasonable 
doubt  in  your  mind  as  to  the  guilt  of  the  accused ;  and  if  that 
doubt  is  with  you,  you  can  not  convict  the  accused."  This  request 
was  properly  refused.  It  singled  out  a  particular  piece  of  evidence 
and  sought  to  have  the  jury  instructed,  in  effect,  that  it  could  be 
sufficient  to  create  a  reasonable  doubt  in  their  minds.  The 
charge  fairly  instructed  the  jury  on  the  subject  of  reasonable 
doubt.    McDuJffie  v.  State,  90  Oa.  786 ;     Delk  v.  State,  92  Ga.  453. 

7.  The  rule  that,  in  order  to  convict  upon  circumstantial  evi- 
dence, the  proof  must  exclude  every  reasonable  hypothesis  except 
that  of  guilt,  was  given  in  charge  by  the  court.  Defendant's 
counsel  made  a  request  to  charge,  which  was  a  substantial 
repetition  of  the  charge  given,  with  the  added  clause,  "  and  this 
rule  should  never  be  relaxed  in  a  case  involving  life,  or  imprison- 
ment for  life."  This  was  a  purely  argumentative  addition  to  the 
rule  of  law,  and  was  rightly  refused  by  the  court.  The  use  of 
language  of  this  character  by  a  Justice  of  the  Supreme  Court 
in  discussing  the  facts  of  a  particular  case  {Martin  v.  State,  38 
Oa,  295),  does  not  necessarily  render  it  proper  for  use  by  a  judge 
of  a  trial  court  in  charging  the  jury.  Atlanta  &  West  Point  IL 
Co.  V.  Hudson,  ante,  108. 

8.  Error  was  alleged  because  the  court  declined  to  give  the 
following  request  to  charge:  "  I  charge  you  that  you  aje  to  con- 
sider the  evidence  of  expert  witnesses  as  you  do  that  which  falls 
from  the  lips  of  other  witnesses.  The  law  permits  you  to  believe 
it  in  preference  to  the  other  evidence,  if  there  ia  a  conflict  be- 
tween the  two."  The  court  left  the  jury  to  determine  the 
weight  of  the  evidence,  and  properly  refused  this  request     In 
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it  the  credibility  of  the  witnesses  themselves  was  entirely  left 
out  of  view,  as  well  as  their  opportunity  for  knowing  the  facts 
to  which*  they  tastified,  and  the  nature  of  such  facts.  That  a 
witness  may  be  an  expert  does  not  furnish  ground  for  disbe- 
lieving him,  but  his  evidence  is  to  be  weighed  by  the  jury; 
and  the  rules  applicable  to  determining  the  weight  to  be  given 
oBier  evidence  are  also  applicable  as  to  experts.  Merritt  v. 
StaU,  107  Ga,  676  (4) ;  Ryder  v.  State,  100  Oa,  529  (6). 

9.  The  verdict  was  sustained  by  the  evidence,  and  there  was 
no  error  requiring  a  new  trial 

Judgment  affirmed.  All  the  Jtistices  concur,  except  Simmons, 
C.  J.,  absent. 


McCOT  V.  THE  STATE. 

Where  on  a  trial  for  simple  larceny  the  evidence  authorized  a  finding  that, 
even  if  the  accused  did  not  steal  the  property  in  the  coQnty  alleged  in  the 
indictment,  he  carried  the  stolen  property  into  that  county  before  the  in- 
dictment was  found,  the  venue  was  sufficiently  proved. 

Argued  May  15,  —  Decided  Jane  13,  1906. 

Indictment  for  larceny.  Before  Judge  Henry.  Walker  su- 
perior court     March  28,  1905. 

Payne  A  Payne,  for  plaintiff  in  error. 
W,  H,  Ennis,  solicitor-general,  contra. 

Fish,  P.  J.  J.  R  McCoy  was  indicted  for  the  ofiPenae  of  sim- 
ple larceny,  for  stealing,  in  the  county  of  Walker,  a  cow  and  calf 
belonging  to  J.  M.  Millwood,  the  prosecutor.  On  the  trial  Mill- 
wood testified,  that  on  the  night  of  December  5,  1904,  he  lost 
the  cow  and  calf  described  in  the  indictment,  and  that  he  found 
(hem  about  two  weeks  later  in  the  possession  of  Miss  Gossatt, 
who  lived  some  distance  from  his  house  but  in  the  same  county, 
Walker.  On  cross-examination  he  testified  as  follows:  "I  live 
within  a  half  or  three-quarters  of  a  mile  from  the  Tennessee  line. 
After  my  wife  mUked  that  night,  my  cow  and  calf  were  on  the 
outside  of  any  inclosure,  and  could  go  where  they  pleased.  The 
cow  had  a  bell  on  her,  and  I  heard  her  going  down  the  road 
towards  Rossville,  but  I  did  not  hear  her  after  she  passed  Ross- 
ville.     She  went  up  Spring  street  in  Rossville,  where  the  Baptist 
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Church  is  located.  .  .  She  was  up  in  there  somewhere.  I  don't 
think  she  was  on  top  of  the  hill,  but  she  was  in  theye  some- 
wheres  about  the  Baptist  church,  still  traveling,  and  I  suppose 
the  calf  was  with  her.  .  .  The  Baptist  church  is  somewhere 
close  to  the  Tennessee  and  Georgia  line.  .  .  I  don't  know 
where  the  line  is.  I  don't  think  she  was  in  Tennessee,  but  I 
don't  know  where  the  Une  is  exactly,  but  it  is  somewhere  in 
the  neighborhood  of  where  I  last  heard  the  cow,  and  of  course 
I  could  not  say  for  certain  whether  she  was  in  Tennessee  or 
Gteorgia.  When  I  last  heard  her,  if  she  was  not  in  Tennessee, 
she  was  right  at  the  line  and  going  in  that  direction.  .  .  It 
was  a  little  after  dark  when  I  heard  her  going  off.  I  generally 
kept  her  in  a  pasture,  and  I  don't  know  where  she  went  when 
she  got  out.  There  was  not  much  grazing  on  the  hill  where  I 
last  heard  her,  nor  until  you  get  beyond  there  in  the  open  com- 
mon, and  there  it  is  very  short,  but  there  is  open  common  be- 
yond the  hill,  and  that  is  in  Tennessee.  My  cow  did  not  often 
graze  there.  I  kept  her  about  home  most  of  the  time.  .  . 
Where  I  found  the  cow  on  Lookout  Mountain  was  in  this  county, 
and  this  was  on  the  2d  day  of  January.  .  .  She  did  not  often 
graze  up  therg,  only  occasionally,  or  a  few  times.  .  .  The  cow 
was  raised  on  the  Georgia  side,  and  generally  grazed  on  the 
Georgia  sida"  Miss  Gossatt  testified  that  she  bought  the  cow 
and  calf  of  the  accused  in  the  forenoon  of  December  6,  1904, 
at  which  time  he  came  to  her  home  with  the  cattle  and  said 
that  he  owned  a  farm  near  Trenton,  that  he  had  raised  the  cow, 
and  desired  to  sell  her  in  order  to  get  money  with  which  to  pay 
his  taxes.  She  further  testified  that  Millwood  came  to  her  house 
and  recovered  his  property.  McCoy  said  in  his  statement  that 
he<  bought  the  cow  and  calf  in  Chattanooga,  and  introduced  one 
witness  who  swore  that  she  had  seen  him  buy  a  cow  and  calf 
from  a  man  unknown  to  her,  on  the  streets  of  Chattanooga,  on 
December  6,  1904.  The  jury  returned  a  verdict  of  guilty.  The 
accused  made  a  motion  for  a  new  trial,  upon  the  general  grounds 
that  the  verdict  was  contrary  to  law  and  the  evidence  and  with- 
out evidence  to  support  it.  The  motion  was  overruled,  and  he 
excepted. 

The  main  contention  of  the  accused  before  this  court  is  that 
the  venue  of  the  crime  was  not  proved,  in  that  it  was  not  shown 
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positively  that  the  ahimals  were  stolen  in  Walker  county.  It  is 
well  established  that  the  venue  of  a  criminal  case  may  be  shown 
not  only  by  positive  testimony,  but  also  by  circumstances.  Key 
V.  Siate^  112  Oa.  399,  and  citations.  The  evidence  in  behalf  of 
the  State  was  positive  that  the  stolen  cattle  were  raised  in 
Walker  county  and  were  in  the  habit  of  grazing  within  its  limits, 
and  there  was  probably  sufficient  evidence  to  authorize  the  jury 
to  infer  that  the  cattle  were  actually  stolen  in  that  county. 
When  last  heard  by  the  prosecutor  on  the  night  of  December  5, 
the  cattle  were  in  Walker  county,  and  when  next  seen  on  the 
following  morning  in  the  possession  of  the  accused  they  were  in 
Walker  county  stilL  He  sold  them  in  Walker  coucty,  and  there 
they  have  remained.  Be  that  as  it  may,  however,  the  fact  of 
the  stolen  cattle  being  in  the  possession  of  the  accused  in  Walker 
oouDty  on  the  morning  after  they  were  stolen  would  certainly 
give  the  court  of  that  county  jurisdiction.  The  Penal  Code, 
which  declares  that  cattle  stealing  shall  be  denominated  simple 
larceny,  after  defining  that  offense  (§155)  says,  "The  thief  may 
be  indicted  in  any  county  in  which  he  may  carry  the  goods 
stolen."  "  The  crime  is  regarded  as  completely  committed,  in  all 
its  parts,  in  each  county."  Tipps  v.  State,  14  Oa.  422.  So  even 
if  it  were  not  positively  shown  that  the  accused  did  actually 
drive  the  cow  and  calf  away  from  the  custody  of  the  prosecutor 
whilst  they  were  grazing  within  the  limits  of  Walker  county, 
the  fact  of  the  accused  being  unlawfully  in  possession  of  the 
stolen  property  in  that  county  was  sufficient  to  give  the  court  of 
that  county  jurisdiction. 

Judgment  affirmed.     All  tTie  Justices  concur,  except  Simm^ons, 
C,  J.,  absent. 


HoRTON  V.  The  State. 

Cobb,  J.  1.  It  is  not  error  to  allow  a  witness  to  deliver  his  testimony  in 
narrative  form,  without  the  aid  of  qaestions  from  counsel,  when  counsel  so 
request,  provided  the  witness  is  not  permitted  to  state  anything  which  is 
inadmissible  as  eyldence.  This  practice  is  rather  to  be  commended  than 
condemned. 

i.  The  evidence,  although  circumstantial,  and  not  entirely  satisfactory,  was 
sufficient  to  warrant  the  verdict,  and  the  discretion  of  the  judge,  exercised 
in  overruling  the  certiorari,  will  not  be  controlled. 

10 
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8.  There  was  no  error  requiring  a  reversal  of  the  judgment. 
Judgment  affitvMd.    AU  the  Justices  (umcur,  except  Simmons,  C.  /.,  absent. 

Argued  May  16,— Decided  Jane  13, 1906. 

Certiorari     Before  Judge  Holden.     Haacock  superior  court. 
March  31,  1905. 

S,  H.  Zetois,  for  plaintiff  in  error. 

D.   W.  Meadow^  solicitor-general,  contra. 


ROBERTS  V.  THE  STATE. 

1.  The  sTidenoo  fully  authorized  the  jury  to  find  that  the  deceased  was  mar- 

T46|  dered.  that  the  accused  was  the  murderer,  and  that  the  defense  of  insan- 

-       — j'  ity  was  not  sustained. 

125  7421        2.  Tlie  circumstances  tending  to  show  that  the  deceased  was  killed  with  the 

instrument  named  in  the  indictment  were  sufficient  to  warrant  the  jury  in 

finding  that  this  chaige  was  sustained. 

8.  When  the  body  of  a  woman  alleged  to  have  been  murdered  was  found  upon 
a  bed  in  a  room  of  the  house  which  she  occupied  as  a  dwelling,  with  the 
head  crushed  in  two  places,  in  such  a  manner  as  to  indicate  that  the  fatal 
wounds  were  inflicted  with  some  blunt,  smooth,  and  round  instrument, 
which  crushed  the  skull  without  breaking  the  skin,  such  as  a  pole  or  piece 
of  iron  piping,  and,  shortly  after  the  discovery  of  the  body,  bloody  bed- 
clothes were  found  behind  a  cot  in  the  same  room,  and  a  curtain  pole 
fractured  about  the  middle,  the  breaks  appearing  to  be  fresh,  was  found 
behind  a  trunk  in  an  adjoining  room,  such  pole,  upon  being  identified  by 
witnesses  who  eo  found  it,  was  admissible  in  evidence  upon  the  trial  of  the 
person  chained  with  the  murder. 

4.  When  the  facts  above  indicated  were  shown  by  the  evidence  and  the  pole 
was  introduced,  the  solicitor-general  had  the  right,  in  his  argument  to  the 
jury,  to  contend  that  this  pole  was  the  weapon  used  by  the  murderer. 

6.  When  a  husband  is  on  trial  for  the  alleged  murder  of  his  wife,  evidence 
tending  to  show  a  long  coui^e  of  ill-treatment  and  cruelty  on  his  part  to- 
ward her,  continuing  until  shortly  before  the  homicide,  is  admissible.  Such 
evidence  tends  to  show  malice  and  motive,  and  to  rebut  the  presumed  im- 
probability of  a  husband  murdering  his  wife. 

6.  The  testimony  of  a  witness  that,  on  a  given  occasion,  a  particular  person 
appeared  to  be  excited,  or  did  not  so  appear,  is  not  subject  to  objection 
upon  the  ground  that  it  is  a  mere  opinion  or  conclusion  of  the  witness,  and 
therefore  inadmissible. 

7.  Upon  the  tiial  of  a  criminal  case,  it  is  not  error  for  the  judge  to  shi^  his 
general  charge  to  the  jury  upon  the  evidence  alone ;  but  he  should,  at  some 
stage  of  the  charge,  appropiiately  instruct  the  jury  with  reference  to  the 
prisoner's  statement. 

8.  The  trial  judge  fully  instructed  the  jury  in  reference  to  the  law  applicable 
to  the  defense  of  insanity  and  the  amount  of  mental  capacity  necessary  to 
commit  the  crime  charged,  and  did  not  err  in  failing  to  repeat  the  charge 
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upon  the  subject  of  such  mental  capacity,  in  immediate  connection  with  his 
instruction  that  if  the  jury  should  find  that  the  accused  took  the  life  of  the 
deceased  as  chained,  and  was  at  the  time  of  such  mental  unsoundness  as  to 
be  incapable  of  committing  a  crime,  they  should  acquit  him. 

9.  There  was  no  error  in  refusing  to  charge  that  the  defendant  had  intro- 
duced evidence  of  his  insanity  at  the  time  the  alleged  offense  was  com- 
mitted, and  that  if  the  jury  believed,  from  a  preponderance  of  the  evidence, 
that  at  the  time  of  the  alleged  offense  the  accused  was  insane,  they  should 
acquit  him. 

10.  The  fact  that  the  solicitor-general,  after  asking  a  witness  for  the  accused 
if  he  had  not,  during  the  course  of  his  examination,  made  a  certain  state- 
ment, and  eliciting  from  the  witness  the  reply  that  he  had  not,  said  to  the 
witness,  in  the  hearing  of  the  jury,  **  I  say  that  you  did,^*  is  not  cause  for  a 
new  trial,  although  the  statement  of  the  prosecuting  ofiBcer  was  objected  to 
at  the  time  and  the  court  failed  to  rebuke  his  improper  conduct ;  as  the  jury, 
having  heard  all  the  testimony  of  the  witness,  were  not  at  all  likely  to  be 
misled  by  such  statement,  and  the  particular  question  about  which  the  dis- 
pute arose  was  immaterial. 

Argued  May  16,—  I>eoided  June  13, 190S. 

Indictment  for  murder.  Before  Judge  Henry.  Walker  supe* 
nor  court     March  29,  1905. 

Roberts  was  indicted  for  the  murder  of  his  wife,  and  upon 
his  trial,  in  February  of  the  present  year,  he  was  convicted 
upon  evidence  which  was  wholly  circumstantial.  He  made  a 
motion  for  a  new  trial,  which  was  overruled,  and  he  excepted. 
The  grounds  of  the  motion  were:  (1-3)  That  the  verdict  was 
contrary  to  the  law  and  the  evidence  and  without  evidence  to 
support  it  (4)  Because  the  indictment  charged  that  the 
offense  was  committed  by  striking  the  deceased  with  a  curtain 
pole,  and  the  evidence  wholly  failed  to  show  that  it  was  com- 
mitted in  this  way.  (5)  Because  the  verdict  was  strongly 
against  the  weight  of  the  evidence  introduced  to  show  the  insan- 
ity of  the  accused  at  the  time  the  alleged  crime  was  committed. 
(6)  Because  the  evidence  clearly  showed  that  at  the  time  of  the 
homicide  the  accused  was  of  such  unsoundness  of  mind  as  to  be 
incapable  of  forming  a  criminal  intent  (7)  Because  J.  S.  Wil- 
son was  permitted,  over  the  objection  of  the  defendant,  to  testify 
as  follows :  "  On  New  Year's  morning  I  passed  Mr.  Roberts's 
home.  He  was  in  the  house  and  seemed  to  be  going  from  one 
part  of  the  house  to  the  other.  He  was  saying  *God  damn' 
something  or  other.  I  didn't  understand  what  names  he  used. 
I  didn't  understand  very  much.     He  was  talking  to  his  wife;  I 
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heard  her  say  'Papa'  a  time  or  two.  That  was  all  I  heard  her 
say."  (8)  Because  this  witness  was  allowed  to  testify:  ''He 
(defendant)  did  not  appear  to  be  excited  when  he  came  to  me  in 
the  woods.  After  I  got  back  from  Chattanooga  he  appeared  to 
be  excited.  That  was  both  before  and  after  his  children  cama" 
(9)  Because  the  court  permitted  J.  P.  Tucker  to  testify:  **I 
don't  know  whether  he  (defendant)  appeared  to  be  excited  or  not 
when  I  got  there  (to  lus  house) ;  he  seemed  to  be  in  trouble  or 
something,  he  was  taking  on  a  great  deal  about  it."  (10)  Be- 
cause the  following  evidence  of  Mrs.  DeWitte  was  illegally  admit- 
ted :  "  Last  summer  I  heard  Mr.  Roberts  call  his  wife  an  old  bitch. 
1  guess  that  is  about  all  I  heard.  Mr.  Roberts  was  sitting  at  the 
east  side  of  the  house  and  Mrs.  Roberts  was  sitting  on  the  ground 
by  a  tree  when  he  called  her  that.  I  saw  Mr.  Roberts  hit  his 
wife  on  the  day  before  Thanksgiving,  last  November,  with  what 
looked  like  a  piece  of  board.  I  reckon  he  was  angry,  or  he  would 
not  have  hit  her.  I  heard  Mrs.  Roberts  scream.  I  was  in  my 
yard,  and  I  saw  Mr.  Roberts  drag  her  from  the  north  end  of  the 
house  to  the  west  of  the  porch,  and  he  struck  her  just  as  she 
went  on  the  porch.  She  was  running  at  the  time,  and  he  was 
after  her.  She  was  screaming ;  that  is  what  attracted  my  atten- 
tion. He  struck  her  awful  hard.  I  heard  the  lick.  He  struck 
her  once."  (11)  Because  "a  curtain  pole,  shivered  about  the 
middle,  which  had  been  identified  by  witness  W.  H.  Henderson 
as  a  pole  found  in  defendant's  house,  in  an  adjoining  room  from 
that  in  which  the  remains  of  deceased  lay,  behind  a  trunk,  the 
day  after  the  homicide,  and  which  was  oflTered  in  evidence  by  the 
State  after  the  defendant  had  closed  his  testimony,  was  ill^ally 
admitted"  in  evidence.  (12)  Because  the  following  testimony 
of  Miss  Lollie  Roberts,  who  testified  in  rebuttal  for  the  State,  was 
illegally  admitted :  "  My  father  (defendant)  would  call  her  (de- 
ceased) a  bitch  and  a  bastard,  and  would  always  be  constantly 
calling  h^  some  words  like  that.  This  was  frequently  during 
the  time  I  lived  at  home  (prior  to  1903).  He  would  call  her  a 
damn  bastard  and  a  damn  bitch.  I  have  heard  him  use  such 
words  ever  since  I  can  remember,  to  my  mother.  He  would 
come  in  and  be  angry  about  something  on  the  street,  and  come  in 
cursing  and  drinking.  For  instance,  if  he  would  speak  to  her 
and  she  did  not  hear  him,  he  would  curse  her.     If  he  would  be 
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talking  to  her  and  she  would  be  speaking  to  one  of  us  and  not 
hear  him^  it  would  make  him  mad  and  he  would  curse  her  then. 
When  he  came  back  from  Georgia  (in  October,  1903),  we  heard 
our  mother  screaming  in  the  side  room,  and  I  went  in  there  and 
saw  her  on  the  floor,  and  he  was  standing  ovi*r  her  with  a  knife 
in  his  hands.  When  he  first  saw  me,  he  pushed  me  over  her 
and  I  pushed  him  back,  and  I  started  to  help  her  up  and  he  came 
at  me  with  the  knife,  and  I  pushed  him  again  and  the  knife 
dropped,  and  when  I  pushed  him  again  a  second  time  he  felL 
She  was  on  the  floor,  with  her  nose  bleeding,  and  he  had  the 
knife  in  his  hands  striking  at  her.  I  can't  remember  exactly 
what  my  mother  said  at  the  time.  I  just  remember  her  saying, 
•  Please,  Papa,  don't  kill  me,'  and  then  I  heard  her  call  my  name 
to  come  to  her.  This  was  when  we  lived  on  Catherine  street, 
before  we  moved.  When  he  was  cursing  her  he  would  dare  her 
to  answer  him  back,  and  when  she  answered  him  I  have  heard 
him  say  he  would  beat  her  brains  out  with  the  poker  that  he 
had,  or  anything  that  he  would  have  in  his  hands.  He  would 
beat  her  brains  out  if  she  would  answer  him.  I  have  heard  this 
on  more  than  one  occasion.  He  wouldn't  always  have  the  same 
thing  in  his  hands,  and  it  wouldn't  be  the  same  reason,  but  I 
have  heard  him  threaten  her  life  several  times.  He  would  dare 
her  to  go  to  my  sister's  house,  and  I  have  heard  him  tell  her  if 
she  went  over  there  he  would  kill  her.  On  one  occasion  —  I  can't 
remember  exactly  when  it  was,  but  I  remember  the  time — he 
was  drinking,  and  I  persuaded  my  mother  to  come  into  the  front 
room  where  I  slept,  and  I  tied  the  door  to  keep  him  out,  and  he 
beat  on  the  door  and  we  couldn't  get  to  sleep  for  him,  but  we 
wasn't  so  afraid  of  him.  He  went  to  the  little  house  where  his 
shotgun  was  and  stood  out  in  the  door  of  the  little  house,  and 
from  there  would  go  from  the  back  door  to  the  front  door  and 
would  dare  any  one  to  open  the  door;  he  said  that  he  would 
shoot  the  person  that  opened  the  door.  He  stayed  there  all 
night.  My  mother  laid  down  in  the  room  with  us,  and  as  soon 
as  it  began  to  get  day  we  went  out  the  back  way,  and  I  opened 
the  dining-room  door  a  little  way  to  see  if  I  could  see  him,  and  he 
pointed  the  gun  then  and  would  have  shot  if  I  had  not  shut  the 
door.  He  was  out  on  the  sidewalk  and  saw  me  open  the  door. 
This  occurred  two  or  three  years  ago.     He  was  always  drunk 
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when  he  would  curse  and  abuse  mother.  I  have  had  him  arrested 
several  times  when  he  would  be  cursing  and  abusing  her.  He 
has  always  treated  my  mother  this  way.  When  he  would  be  sober 
I  have  known  him  not  to  be  kind.  Sometime  in  the  night  I 
helird  her  screaming,  and  I  went  in  there  and  he  was  beating  her 
with  a  stick,  and  I  had  seen  him  abuse  her  so  often  before  that." 
(13)  Because  the  court  erred  in  charging  the  jury:  "The  de- 
fendant is  presumed  to  be  innocent,  and  that  presumption  enters 
the  trial  with  him  and  entitles  him  to  an  acquittal  at  your  hands, 
unless  the  evidence  has  legally  and  satisfactorily  established  his 
guilt."  (14)  Because  the  court  erred  in  charging  the  jury :  « It 
is  your  duty,  gentlemen,  to  weigh  and  consider  all  of  the  evidence 
of  every  kind  bearing  on  all  of  the  issues  and  every  issue  in  the 
case,  in  determining  finally  whether  the  defendant's  guilt  is  estab- 
lished in  the  case  to  the  requisite  degree  of  certainty  that  I  have 
explained  to  you,  that  is,  beyond  a  reasonable  doubt,  or  not.  If, 
after  weighing  all  of  the  evidence,  you  are  satisfied  to  a  reasonable 
and  moral  certainty  and  beyond  a  reasonable  doubt  that  the  de- 
fendant is  guilty,  you  ought  to  convict  him.  But  if,  after  weigh- 
ing it  all  and  considering  it  all,  you  are  not  so  satisfied,  you 
should  acquit  him."  (15)  Because  the  court  erred  in  charging 
the  jury :  "  If,  on  the  other  hand,  you  do  not  find  it  established 
to  the  requisite  degree  of  certainty  that  he  (defendant)  took  her 
(deceased's)  life  as  charged,  or  if  you  find  that  he  did  take  her 
life,  and  find  that  at  the  time  he  was  of  such  mental  unsoundness 
as  to  be  incapable  of  committing  crime,  and  therefore  irrespon- 
sible for  an  act  which,  if  committed  by  a  sane  man,  would  be  a 
crime,  then  you  ought  to  acquit  him."  (16)  Because  the  court 
refused,  upon  request  therefor  in  writing,  to  charge  the  jury  as 
follows :  **  The  defendant  in  this  case  has  also  introduced  evi- 
dence of  his  insanity  at  the  time  the  alleged  offense  was  com- 
mitted. Proof  of  insanity  is  a  complete  defense  to  homicide. 
The  burden  of  this  proof  is  on  the  defendant,  as  all  men  are  pre- 
sumed to  be  sane  until  the  contrary  is  shown.  The  defendant, 
however,  does  not  have  to  show  his  insanity  beyond  a  reasonable 
doubt,  but  only  by  a  preponderance  of  the  evidence.  Therefore, 
if  you  find  from  a  preponderance  of  the  evidence  that  at  the  time 
the  alleged  offense  was  committed  the  defendant  was  insane,  then 
you  would  be  authorized  and  should  acquit  him."     (17)  Because 
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during  the  argument  of  the  solicitor-general  he  asserted  that  the 
pole  which  had  been  introduced  in  evidence  was  the  pole  with 
which  the  deceased  was  struck,  to  which  objection  was  made  upon 
the  ground  that  there  was  no  proof  of  this,  which  objection  the 
court  overruled.  (18)  Because  during  the  examination  of  Lock- 
hart,  a  witness  for  the  defendant,  the  following  colloquy  oc- 
curred :  "  SoL  Genl  *  You  said  that  you  got  down  to  Roberts's 
house  about  eight  o'clock.'  Ans.  *  I  didn't.'  Sol.  Gen'l.  *  I  say 
that  you  did.' "  This  ground  allies  that  **  Said  statement  of  the  so- 
licitor-general [was]  improper  and  prejudicial  to  the  cause  of  the 
defendant,"  and  was  at  the  time  objected  to  by  the  accused,  *'  said 
objection  not  being  entertained  by  the  court."  (19)  Because 
the  court  erred  in  permitting  the  following  colloquy  between 
the  solicitor-general  and  this  witness :  "  Sol.  Gen'l.  '  And  you 
hunted  from  half  past  eight  o'clock  in  the  morning  until  three 
o'clock  and  never  saw  a  single  man?'  Ans.  'No,  sir,  I  was  in 
the  woods.'  SoL  Genl.  Now  wait' —  Ans.  'I  was  hunting 
birds  and  things,  and  not  folks.'  Sol.  Gen.  '  The  witness  can 
get  smart.'"  It  is  allq;ed  that  the  statement  of  the  pi*osecut- 
iog  officer  was  'improper  and  calculated  to  intimidate  said  wit- 
ness and  to  prejudice  the  cause  of  this  defendant" 

T.  C.  LatimoTe,  T.  B.  H'udson,  and  Bale  &  Shaw,  for  plaintiff 
in  error.  John  C.  Hart,  attomei/'generalj  W.  H.  Ennis,  solicitor- 
general,  and  Payne  &  Payne,  contra. 

Fish,  P.  J.  (After  stating  the  facts  as  above.)  1.  There  is  no 
merit  in  the  usual  general  grounds  of  the  motion  for  a  new  triaL 
The  evidence  that  the  wife  of  the  accused  had  been  murdered  was 
dear  and  convincing,  and  the  circumstances  tending  to  show  that 
he  was  the  perpetrator  of  the  crime  were  sufficient  to  exclude 
every  reasonable  hypothesis  to  the  contrary.  The  jury  were  fully 
authorized  to  find  that  the  evidence  in  reference  to  the  insanity  of  . 
the  accused  at  the  time  the  crime  was  committed  was  not  suffi- 
cient to  sustain  this  defense. 

2-4.  The  circumstances  tending  to  establish  the  fact  that  the 
deceased  was  killed  with  a  curtain  pole  were  sufficient  to  warrant 
the  jury  in  finding  that  the  charge  in  the  indictment  that  she  was 
so  slain  was  sustained  by  the  evidence ;  and  there  was  no  error  in 
permitting  the  State  to  introduce  in  evidence  the  curtain  pole  re- 


Digitized  by  CjOOQIC 


152  ROBEKTS  V.  THE  STATE.  ( 123 

ferred  to  in  the  motion  for  a  new  trial  The  evidence  showed 
that  at  the  time  when  the  crime  was  all^^  to  have  been  com- 
mitted the  accused  and  his  wife  lived,  by  themselves,  in  a  little 
cottage,  in  Walker  county,  Georgia,  about  five  or  six  miles  from 
the  city  of  Chattanooga,  Tennessee.  Wilson,  a  witness  for  the 
State,  who  lived  in  three  hundred  yards  of  them,  testified,  that, 
between  three  and  half  past  three  o'clock  in  the  afternoon  of  Jan- 
uary 13,  of  the  present  year,  while  he  was  chopping  wood  in  the 
forest,  about  three  hundred  yards  from  his  own  home  and  about 
six  hundred  yards  from  that  of  the  accused,  the  accused  came  to 
him  and  said  he  was  in  trouble,  and,  upon  Wilson  asking  him 
what  was  the  matter,  said:^  "My  wife  is  dead.  I  went  to  the 
spring  and  came  back,  and  she  was  dead  as  the  deviL  I  want 
you  to  go  to  town  and  let  my  folks  know,  and  let  them  come  and 
make  arrangements."  The  witness  then  went  with  the  accused  to 
his  house,  and  "saw  his  wife  on  her  back,  lying  on  the  bed ;  she 
was  straightened  out,  her  hands  folded  across  her  breast  and  her 
eyes  closed.  She  was  dead,  covered  up  there  with  a  blanket  or 
comfoit."  The  accused  did  nothing  at  the  house,  except  to  put 
his  hand  up  and  shake  her  head  and  roll  it  about  "  She  had  on 
a  dress.  Defendant  said  he  didn't  know  how  she  died,  unless  she 
got  strangled  on  snuff."  In  a  few  minutes  after  be  came  to  the 
witness  in  the  woods,  the  accused  said  his  wife  had  been  dead 
about  two  hours.  At  the  house,  the  accused  threw  the  blanket 
back  and  let  it  stay  back,  and  the  witness  saw  a  little  blood  on 
the  back  of  the  hand  of  the  deceased.  When  the  defendant  came 
to  the  witness  in  the  woods,  there  was  a  little  blood  on  his  face, 
but  no  wound  or  injury  there ;  "it  looked  like  it  might  have  been 
touched  there  from  being  on  his  hand."  The  witness  did  not  see 
any  bruises  on  the  body  of  Mrs.  Roberts,  except  on  her  hand. 
"Her  hair  was  down  over  her  forehead,  sufficiently  to  hide  any 
wounds  that  she  might  have  there,  if  she  had  any."  The  spring 
is  about  one  hundred  and  fifty  yards  from  the  house  of  the  de- 
fendant. The  accused  did  not  point  out  any  wounds,  or  say  any- 
thing about  any  wounds.  J.  P.  Tucker  testified:  "I  am  coroner 
of  this  county.  I  was  at  the  residence  of  the  defendant,  James 
B.  Roberts,  on  or  about  the  fourteenth  day  of  January  last  I  was 
sent  for  to  come  and  hold  an  inquest  •  .  I  got  there  about  ten 
o'clock  on  the  fourteenth,  in  the  daytime."     There  were  some  five 
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or  six  people  there  whea  he  arrived,  including  Mr.  Wilson,  Mr. 
DeWitte,  and  Mr.  Roberts's  daughters.  When  he  got  there  Mrs. 
Roberts's  body  was  in  the  room,  covered  up.  He  made  an  exam- 
ination of  the  body,  and  found  the  head  crushed ;  "  there  were  two 
braises,  one  of  the  bruises  was  up  on  the  head  to  the  right,  one 
on  the  head  to  the  left  The  skull  seemed  to  be  crushed  down. 
.  .  The  skull  seemed  to  be  soft,  seemed  to  be  mashed  down. 
There  was  one  on  her  left  hand,  seemed  to  be  a  gash,  just  like 
something  had  struck  across ;  it  was  a  cut."  The  witness  further 
testified:  '<!  made  an  examination  in  the  room  or  about  the 
house  for  a  weapon.  We  found  a  curtain  pole.  [Here  a  pole  was 
identified  by  the  witness  as  the  one  found.]  This  is  a  curtain  pole 
that  had  been  used  over  a  window.  I  found  it  in  the  house  of 
Mr.  Roberts  on  the  fourteenth  day  of  January,  on  the  day  of  the 
inquest.  The  pole  was  lying  right  behind  a  big  trunk.  It  was 
not  in  the  room  where  Mrs.  Roberts's  body  was  lying ;  it  was  in 
the  room  next  to  Mrs.  Roberts.  It  now  appears  like  it  appeared 
when  I  found  it.  It  was  fractured  as  it  is  now,  it  was  broke  on 
both  sides  that  day ;  they  seemed  to  be  fresh  breaks  then.  I  saw 
a  towel  there  that  had  some  blood  on  it.  It  was  banging  on  a 
nail  in  the  room  where  she  was.  I  didn't  see  any  blood  on  the 
bedclothing.  I  don't  know  as  I  examined  the  bedclothing  at  all. 
I  heard  Mr.  Roberts  make  a  statement  about  this  transaction 
while  I  was  there.  He  was  intoxicated  at  the  time  he  made  the 
statement  When  I  got  there,  he  told  me  that  he  had  gone  down 
to  the  spring ;  he  says, '  I  went  down  to  the  spring  and  fed  my 
chickens,  and  when  I  came  back  I  called  to  my  wife  and  she 
didn't  answer.  I  called  her  to  get  up,'  to  get  dinner  or  breakfast, 
whatever  it  was,  —  I  believe  he  said  that  he  asked  her  to  get  up 
and  cook  something.  He  said  that  she  didn't  answer  him,  and  he 
went  in  and  saw  that  there  was  something  wrong ;  said  then  he 
thought  probably  she  had  taken  too  much  suuff  or  something,  and 
he  didn't  know  what  to  think,  and  he  examined  her  and  saw  that 
she  was  gone.  .  .  I  did  not  make  any  examination  of  the  stick, 
but  the  doctor  and  jury  did.  The  wounds  looked  like  they  were 
made  with  something  smooth,  the  skull  or  skin  was  not  broken, 
and  they  had  to  be  made  with  something  smooth.  The  bruises 
about  which  I  testified  could  have  been  made  with  any  smooth 
stick,  instrument,  or  weapon.      I  think  that  it  would  have  to  be 
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with  some  kind  of  a  smooth  weapon.  It  might  have  been  done 
with  a  smooth  piece  of  iron,  wood,  or  steel,  or  any  sort  of  a  smooth 
bludgeon.  It  could  have  been  caused  by  falling  against  a  hard 
substance.  It  could  have  been  done  by  falling  against  a  stove. 
It  might  have  been  done  by  falling  down  the  steps,  or  anything 
that  way." 

Dr.  W.  H.  Henderson  testified :  <'  I  am  a  practicing  physician. 
I  was  at  the  home  of  the  defendant,  James  B.  Roberts,  in  this 
county,  about  the  fourteenth  of  January  last,  and  examined  the  body 
of  Mrs.  Roberts.  When  I  saw  her  she  was  lying  on  a  bed  in  the 
middle  room ;  she  was  dead.  There  were  two  wounds  on  the  head, 
one  just  across  the  left  part  of  the  frontal  bone,  about  three  and 
a  half  to  four  inches  long,  and  the  skull  was  crushed  in,  something 
like  half  of  an  inch ;  and  near  the  middle  and  top  of  the  head, 
running  to  the  right,  there  was  another  wound  about  the  same 
length.  She  had  one  wound  on  her  hand  and  several  what  I  took 
to  be  bruises  over  her  body  in  different  places.  The  skin  was 
not  broken  in  those  wounds  on  the  head.  There  was  blood  on 
her  left  hand  and  some  blood  on  her  face,  and  her  nose  had  been 
bleeding.  Her  face  looked  as  though  it  had  been  washed  off. 
She  was  dressed  in  her  ordinary  clothing,  lying  on  her  back, 
straightened  out.  Her  left  hand  was  by  her  side  and  her  right 
hand  across  her.  I  examined  the  beddothing;  they  were  con- 
siderably tousled,  and  there  was  some  blood  on  the  sheet  and 
beddothing,  and  over  on  another  bed, — no  there  wasn't  another 
bed  there,  but  a  cot,  and  over  behind  that  I  found  several  quilts 
and  bedclothes  that  had  blood  on  them.  It  looked  as  though 
they  were  thrown  there.  I  saw  a  towel  that  was  brought  into 
the  room ;  it  had  a  little  blood  on  it,  not  a  great  deal ;  and  looked 
as  though  some  one  had  just  taken  it  in  their  hands  and  wiped 
their  fingers  on  it.  I  saw  this  instrument  (pole  handed  witness) ; 
I  would  take  it  to  be  a  curtain  pole.  It  is  my  judgment  that  she 
died  from  a  lick  from  some  blunt  instrument,  because  the  skull 
was  crushed  in  two  places.  The  wounds  on  her  head  were  suflB- 
cient  to  cause  her  death.  This  pole  was  broken  when  I  saw  it, 
just  like  it  is  now.  I  found  it  myself  in  an  adjoining  room,  be- 
hind a  trunk.  The  break  appeared  to  be  fresh.  I  just  placed  this 
stick  down  in  the  wounds ;  they  compared  very  welL  From  the 
wounds  that  I  saw  and  the  examination  that  I  made,  it  is  my 
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opinion  that  such  wounds,  to  be  made,  would  have  had  to  have 
been  made  with  a  round  stick  or  iron.  I  think  this  stick  could 
have  caused  the  injuries.  From  the  condition  and  appearance  of 
the  wound  the  blow  which  was  necessarily  inflicted  would  have 
been  sufficient  to  have  broken  this  stick  as  it  appears  now.  It 
would  take  two  blows  to  make  the  wounds  I  found  on  her  head. 
.  .  I  guess  it  must  have  been  between  ten  and  eleven  o'clock  in 
the  forenoon  of  Saturday,  January  14,  that  I  got  to  Mr.  Roberts's 
house.  .  .  I  went  there  at  the  instance  of  the  coroner.  I  have 
examined  the  pole  I  have  in  my  hand,  and  think  the  breaks  I  see 
in  it  appear  to  be  fresh.  A  piece  of  poplar  like  this  is  will  stay 
fresh  quite  a  little  while.  .  .  It  looks  as  fresh  now  as  when  I  first 
saw  it.  The  wound  or  bruise  that  I  saw  on  the  head  could  have 
been  done  with  any  kind  of  smooth  instrument.  It  might  have 
been  done  with  a  piece  of  iron  piping,  an  axe-handle,  or  anything 
that  was  round  and  Smooth.  Any  of  the  wounds  that  I  saw  on 
the  head  could  have  been  made  with  a  smaller  weapon  than  this. 
The  skull  is  to  the  brain  about  what  an  egg-shell  is  to  the  meat 
of  the  egg.  If  the  skull  was  broken  we  could  tell  to  some  extent 
whether  it  was  done  by  a  large  or  small  weapon ;  we  couldn't  say 
as  to  the  exact  size,  because  the  wound  might  possibly  rise  up  a 
Uttle.  It  would  be  something  like  breaking  an  egg.  I  might 
use  a  small  instrument  on  an  egg  and  break  a  small  piece  out  of 
it,  and  then  again  a  large  piece  out  of  it  with  the  same  instru- 
ment. I  think  the  instrument  in  this  case  must  have  been  not 
less  than  one  inch  in  diameter.  But,  as  a  matter  of  fact,  I  can't 
tell  that,  either  from  a  scientific  or  practical  standpoint." 

We  have  set  forth  this  evidence  for  the  purpose  of  showing 
that  the  circumstances,  as  developed  by  the  evidence,  were,  as 
we  have  said,  sufficient  to  authorize  the  jury  to  find  that  the 
allegation  in  the  indictment,  that  the  deceased  was  killed  by 
striking  and  beating  her  on  the  head  with  a  curtain  pole,  was 
sustained  by  the  evidence.  We  think  the  circumstances  clearly 
indicated  that  the  crime  was  committed  in  the  room  where 
the  body  of  the  deceased  lay.  There  was  nothing  in  the  evi- 
dence tending  to  show  that  anything  which,  if  used  as  a  weapon, 
could  have  produced  the  fatal  wounds  on  the  head  of  the  de- 
ceased, except  the  freshly  fractured  curtain  pole,  was  found  in 
the  house  or  about   the   premises.      From   the  description    of 
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these  wounds  by  the  witnesses  who  exammed  them,  the  char- 
acter and  condition  of  the  pole,  its  proximity  to  the  dead  body, 
its  comparison  by  one  of  these  witnesses  with  the  wounds,  and 
the  result  thereof,  the  fact  that  bloody  bedclothes  were  found 
behind  a  cot  in  the  same  room  where  the  body  was,  and  this 
fractured  pole  behind  a  trunk  in  an  adjoining  room,  the  jury 
were  warranted  in  finding  that  this  was  the  weapon  used  by 
the  murderer.  The  curtain  pole,  when  identified  by  the  wit- 
nesses who  were  present  when  it  was  found  after  the  commis- 
sion of  the  crime,  was  admissible  in  evidence.  In  Betts  v. 
State,  66  Ga.  508,  it  was  held:  "The  deceased  havhig  been 
found  dead,  apparently  killed  by  blows  from  a  blunt  instrument, 
a  maul  found  near  him,  which  did  not  usually  remain  in 
that  place,  his  hat  found  a  short  distance  from  him,  and  his 
shirt  with  blood  upon  it  were  admissible  in  evidence."  In 
Thomas  v.  State^  67  Qa.  460,  a  murder  case,  in  which  the  evi- 
dence showed  that  the  deceased  was  found  dead,  with  her 
throat  cut  and  a  contusion  on  the  side  of  her  head  as  though 
she  had  been  struck,  it  was  held  that  "  A  stick  used  by  a  de- 
fendant charged  with  murder,  and  left  by  him  shortly  after  the 
crime  was  committed,"  at  a  house  where  he  had  spent  the 
night,  "bearing  upon  it  stains  apparently  of  blood,  was  admissi- 
ble in  evidence."  And  in  Franklin  \,  State,  69  Qa.  687,  a 
knife  shown  to  have  been  in  the  possession  of  the  accused  a 
day  or  two  after  the  throat  of  the  deceased  was  cut,  and  then 
showing  traces  of  blood,  was  held  to  be  admissible  in  evidence. 
The  mere  fact  that  the  accused  had  closed  his  evidence  when 
the  State  offered  to  introduce  the  curtain  pole  did  not  render  it 
inadmissible,  and  the  solicitor- general  had  the  right  to  argue  to 
the  jury  that  this  pole  was  the  weapon  used  by  the  murderer. 
Of  course  the  jury  understood  that  the  statement  of  the  solici- 
tor-general, objected  to,  was  merely  bis  contention  from  the  cir- 
cumstances disclosed  by  the  evidence;  and  this  contention  he 
had  the  right  to  make. 

5.  The  testimony  of  Wilson,  of  Mrs.  DeWitte,  and  Miss  Rob- 
erts, respectively  set  forth  in  the  motion  for  a  new  trial  as  hav- 
ing been  admitted  over  the  objection  of  the  accused,  was  not 
inadmissible.  In  each  instance  the  testimony  was  objected  to 
upon  the  groiind  that  specific  acts  of  violence  on  the  part  of  the 

Digitized  by  CjOOQIC 


6a.)  MARCH  TERM,  1906.  157 

accused  toward  his  wife,  prior  to  the  time  of  the  homicide^  were 
not  admissible  against  him,  and  because  the  facts  testified  to 
were  not  part  of  the  res  gestae  of  the  transaction  for  which  the 
accused  was  on  trial.  The  circumstance  disclosed  by  the  testi- 
mony of  Wilson,  to  which  objection  was  made,  standing  alone, 
seems  very  slight  and  trivial,  and,  unconnected  with  other  testi- 
mony in  reference  to  the  relations  existing  between  the  accused 
and  his  wife,  was  irrelevant  and  immaterial,  but  could  hardly 
have  been,  by  itself,  prejudicial  to  the  accused.  It  is,  however, 
unnecessary  to  inquire  whether  this  particular  testimony,  or  that 
of  Mrs.  DeWitte,  set  out  in  the  motion  for  a  new  trial,  was  ad- 
missible at  the  time  when  it  was  offered.  If  there  was  any 
error  in  admitting  the  testimony  of  Wilson  when  it  was  admitted, 
it  was  cured  when  the  State  subsequently  introduced  the  testi- 
mony of  Mrs.  DeWitte  and  that  of  Miss  Roberts ;  and  if  theie 
was  error  in  admitting  the  testimony  of  Mrs.  DeWitte  when  it 
was  offered,  such  error  was  cured  when  the  testimony  of  Miss 
Boberts  was  introduced.  For  the  testimony  of  these  three  wit- 
•nesses,  considered  together,  tended  to  show  a  long  course  of  ill 
treatment  and  cruelty  on  the  part  of  the  accused  toward  his 
wife,  extending  down  to  a  period  of  time  shortly  before  the  homi- 
cide, thus  illustrating  the  state  of  his  feelings  toward  her  when 
the  alleged  crime  was  committed.  This  testimony  bears  upon 
the  question  of  motive,  and  tends  to  show  the  alienation  of  the 
husband's  affection  for  his  wife,  and  also,  in  the  language  of  Mr. 
Justice  Brewer,  in  T:hiede  v,  Utah,  159  U.  S.  510,  "tends  to 
rebut  the  presumed  improbability  of  a  husband  murdering  his 
wife."  **  In  cases  of  uxoricide  the  previous  relations  of  the  hus- 
band and  wife  and  a  course  of  treatment  by  one  towards  the 
other  may  be  shown."  1  McLain's  Crim.  L  §417;  Hughes' 
Crim.  L  and  Proc.  §  139 ;  UnderhiU's  Crim.  Ev.  §  333 ;  2  Bish. 
New  Crim.  Proc.  §630;  Painter  v.  People,  147  111.  444;  State 
V.  Cole,  63  Iowa,  695;  Boyle  v.  State,  61  Wis.  440;  State  v. 
Rash,  12  Ired.  382 ;  State  v,  Bradley,  67  Vt.  465 ;  Malce  v.  State, 
33  Tex.  App.  14;  Thiede  v,  Utah,  159  U.  S.  510;  State  v.  Sey- 
mour, 94  Iowa,  699;  Phillips  v.  State,  62  Ark.  119;  People  v. 
Colvin,  118  Cal.  349 ;  People  v.  Buchanan,  145  K  Y.  1 ;  People 
t^.  Decker,  157  K  Y.  156;  Com.  v.  Holmes,  157  Masa  233. 
The  evidence  of  Miss  Roberts  and  that  of  Mrs.  DeWitte  and 
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Mr.  Wilson  tended  to  show  a  substantially  continuous  course 
of  conduct  by  the  accused  toward  his  wife,  the  deceased.  As 
was  said  by  Morton,  J.,  in  the  case  last  above  cited,  in  refer- 
ence to  evidence  similar  to  that  now  under  consideration,  "It 
tended  to  show  a  settled  ill  will  and  malice  on  the  part  of  the 
defendant  towards  his  wife,  and  therefore  bore  directly  on  the 
question  whether  there  was  any  motive  for  him  to  commit  the 
crima  It  was  not  [admissible]  for  the  purpose  of  showing 
separate  and  independent  acts  and  threats,  but  for  the  purpose 
of  showing  a  course  of  conduct  It  was  unavoidable  that,  in 
showing  the  course  of  the  defendant's  conduct,  evidence  of  his 
acts  and  threats  should  be  introduced.  His  course  of  conduct 
could  not  be  shown  so  satisfactorily  in  any  other  way."  On 
the  same  line,  it  is  held,  that,  upon  the  trial  of  a  husband  for 
the  murder  of  his  wife,  it  is  competent  to  show  that  he  had 
become  infatuated  with  another  woman,  in  order  to  rebut  the 
presumption  of  a  husbaud  committing  such  a  crime,  by  show- 
ing the  alienation  of  his  affections  and  suggesting  a  possible 
reason  for  his  desiring  the  death  of  his  wife.  Gillett,  Ind.  and, 
Circum.  Ev.  §  59 ;  People  v,  Harris,  136  K  Y.  423 ;  and  see 
Shaw  v.  StatCy  102  Oa,  660,  where  the  accused  was  charged 
with  wrecking  a  passenger-train,  and  where  such  evidence  was 
held  admissible,  as  his  wife  was  shown  to  have  been  a  passen- 
ger upon  the  train.  There  is  nothing  in  the  cases  of  Pound 
V.  State,  43  Oa.  88,  Daniel  v.  State,  103  Oa.  202,  and  fforton 
v.  State,  110  Oa.  739,  which  are  cited  by  counsel  for  the  plain- 
tiff in  error,  in  conflict  with  our  ruling  in  the  present  case.  In 
PouncTs  case  the  homicide  occurred  in  February,  1867,  and 
the  fact  proved  which  this  court  held  to  have  been  inadmis- 
sible was,  "that  in  October  or  November,  1866,  the  deceased 
spoke  to  the  prisoner  at  the  Sunday-school,  and  he  did  not 
answer  him.''  This  was  a  separate,  distinct,  and  isolated  oc- 
currence; and  the  rule  was  laid  down  in  the  headnote,  that 
evidence  of  this  character  must  not  relate  to  "  a  separate,  dis- 
tinct, and  independent  act,  but  there  must  be  some  link  of 
association,  something  which  draws  together  the  preceding  and 
subsequent  acts,  something  which  gives  color  of  cause  and  ef- 
fect to  the  transaction,  and  sheds  light  upon  the  motives  of 
the  parties,  to  render  such    particular  act  or  acts  admissible." 
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In  DanitFs  case  the  error  assigned  was  that  the  court  refused 
''to  permit  the  accused  to  prove  that,  several  months  before 
the  homicide,  he  had  procured  a  pistol  to  be  used  by  a  person 
in  quelling  a  disturbance  in  which  the  deceased  participated, 
and  that  ever  since  that  time  the  deceased  had  borne  him  ill 
will  and  had  repeatedly  threatened  his  life.  The  court  had 
previouslj  allowed  proof  of  threats  communicated  to  the  ac- 
cased,  and  the  sole  question  raised  by  this  assignment  [was]  as 
to  whether  it  was  competent  to  prove  this  act  of  the  accused 
occarring  several  months  prior  to  the  time  of  the  homicide." 
It  was  held  that  it  was  not.  The  headnote  dealing  with  this 
mling  of  the  court  was,  that,  ''It  was  not  .  .  competent  for 
the  accused  to  prove  that  on  a  former  occasion,  remote  in  time 
from  the  day  of  the  homicide,  he  had  done  an  act  which  in- 
censed the  deceased;  it  not  appearing  that  what  occurred  on 
that  occasion  was  followed  up  by  any  subsequent  quai^els  or 
difficulties  between  the  accused  and  the  deceased,  or  that  the  act 
of  the  accused  on  the  previous  occasion  tended  to  throw  any  light 
whatever  upon  his  motive  in  taking  the  life  of  the  deceased."  In 
Horton's  case  it  was  held :  "  It  is  not,  in  a  trial  for  murder,  compe- 
tent to  prove  that,  years  before  the  homicide,  there  had  been  a  dif- 
ficulty or  quarrel  between  the  accused  and  the  deceased,  without 
showing  that  in  consequence  thereof  the  former  had  continuously 
entertained  hostile  feelings  toward  the  latter,  or  that  the  old 
grudge  had  something  to  do- with  the  homicide."  To  the  same  ef- 
fect, the  plaintiff  in  error  might  have  cited  Monroe  v.  State,  5  Ga. 
85,  and  Hatcher  v.  State,  18  Oa,  460.  The  distinction  between 
each  of  these  cases  and  the  present  one  is  obvious.  These 
cases  are  authority  for  holding  that  an  isolated  act  or  incident, 
remote  in  time  firom  the  homicide,  which  tends  to  show  that  at 
the  time  of  its  occurrence  there  was  ill  will  on  the  part  of  the 
accused  toward  the  person  he  is  charged  to  have  murdered,  or  of 
such  person  toward  him,  is  not  admissible  in  evidence.  But  they 
are  not  authority  for  holding  that  a  series  of  acts  tending  to  show 
a  course  of  conduct  on  the  part  of  one  party  toward  the  other, 
affirmatively  shown  to  have  continued  until  shortly  before  the 
homicide,  and  tending  to  illustrate  the  state  of  feeling  existing 
between  them  at  the  time  of  the  homicide,  is  not  admissible. 
This  distinction  was  recognized  in  Monroe's  case,  when  it  was 
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said :  "  Repeated  quarrels  may  be  shown  between  the  parties^  to 
establish  the  malo  animo;  but  you  can  not  go  back  to  a  remote 
period,  and  prove  a  particular  quarrel  or  cause  of  grudge,  unless 
it  be  followed  up  with  proof  of  a  continued  diflFerence  flowing 
from  that  source."  In  Hatcher's  case,  which  was  a  case  of  as- 
sault with  intent  to  murder,  the  trial  court  had  ruled  out  testi- 
mony offered  to  show  a  fight  between  the  prosecutor  and  the 
defendant,  about  two  years  prior  to  the  alleged  crime  for  which 
the  accused  was  being  tried ;  and  this  court  held  it  was  not  error 
to  require  him,  in  introducing  testimony  of  this  character,  to  be- 
gin at  the  offense  charged  in  the  indictmenc  and  trace  the  rela- 
tions or  state  of  feeling  between  the  parties  back  to  the  first 
difficulty  between  them.  In  the  case  with  which  we  are  dealing, 
this  course,  whether  intentionally  or  otherwise,  was  the  one  pur- 
sued, the  course  of  conduct  of  the  accused  toward  his  wife  being 
traced  backward  from  the  homicide  through  a  series  of  years. 

The  statement  of  the  witness,  Mrs.  DeWitte,  "  I  reckon  he  was 
angry  or  he  wouldn't  have  hit  her,"  was  objected  to  as  a  conclu- 
sion of  the  witness ;  but  even  if  the  opinion  of  the  witness,  when 
accompanied  by  the  facts  upon  which  it  was  based,  was  not  ad- 
missible, the  accused  could  not  have  been  hurt  by  its  admission, 
as  the  conclusion  from  the  facts  stated  by  the  witness  was  self- 
evident  and  irresistible.  The  testimony  of  Miss  Roberts,  which 
was  introduced  after  the  accused  had  closed  his  evidence  and 
made  his  statement,  was  objected  to  upon  the  ground  that  it  was 
not  in  rebuttal  There  would  be  no  merit  in  this  objection  even 
if  the  testimony  of  this  witness  was  not  in  rebuttal  of  anything 
presented  by  the  defendant.  It  is  within  the  discretion  of  the 
court  to  reopen  a  case,  for  the  admission  of  further  evidence, 
even  after  both  sides  have  announced  closed  and  the  argument 
has  begun.  Hoxie  v.  State,  114  Oa,  20 ;  Strickland  v.  State,  115 
Oa,  222  \  Duggan  v.  State,  116  Oa.  846.  As  a  matter  of  fact, 
however,  the  testimony  of  this  witness  was  in  rebuttal  of  evi» 
dence  introduced  by  the  accused  and  of  portions  of  his  state- 
ment. 

6.  The  testimony  of  Wilson,  that  the  accused  did  not  appear 
to  be  excited  when  he  came  to  the  witness  in  the  woods,  but 
did  seem  to  be  excited  when  the  witness  got  back  from  Chatta- 
nooga, was  objected  to,  ''  because  how  the  defendant  appeared 
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at  the  times  witness  testified  about  were  mere  matters  of  opinion 
and  a  conclusion  of  the  witness^  aud  not  questions  of  fact  that 
should  go  to  the  jury."  This  was  not  a  good  objection.  In 
Choice  V.  StatCy  31  Oa,  424,  it  was  held  competent  for  witnesses 
to  state  that  the  accused  "  appeared  to  be  drinking."  In  Pierce 
V.  StaUy  53  Oa,  365,  it  was  held  that  where  it  was  competent 
to  prove  drunkenness,  a  witness  might  give  his  opinion  therer>n, 
after  stating  the  facts  on  which  he  based  it.  In  Travelers  In- 
mrance  Company  v.  Sheppard,  85  Ga.  752  (8),  it  was  held : 
''The  manner  and  appearance  of  a  speaker,  whose  acts  and  utter- 
ances belong  to  the  res  gestae,  are  relevant  evidence;  and  that 
he  looked  wild  and  seemed  excited  is  matter  of  fact,  not  of 
opinion  for  which  reasons  ought  to  be  specified.  The  signs  of 
emotion  may  be  described  by  the  use  of  general  terms,  without 
any  enumeration  of  particulars."  In  the  opinion  Chief  Justice 
Bleckley  said:  "An  observer  may  testify  to  the  exhibition  by 
another  of  excitement  or  any  emotion  such  as  alarm,  without 
specifying  the  various  minute  facts  which  indicated  the  same 
to  the  mind  o{  the  witness.  The  emotions  register  themselves 
in  the  appearance  and  manner ;  and  when  a  witness  testifies  to 
the  existence  of  the  emotion,  his.  plain  meaning  is  that  he  ob- 
served the  numerous  and  often  nameless  indications  by  which 
that  species  of  emotion  is  commonly  manifested."  To  the  same 
effect,  see  Leary  v.  Leary^  18  Ga.  696.  It  is  very  clear  that 
there  was  no  merit  in  the  objection  to  this  testimony,  which  took 
the  broad  ground  that  how  the  defendant  appeared  on  the  occa- 
sions referred  to  by  the  witness  was  mere  matter  of  opinion 
which  could  not  go  to  the  jury.  This  ruling  also  disposes  of 
the  ground  of  the  motion  complaining  of  the  admission  of  the 
testimony  of  Tucker,  of  a  similar  nature,  over  the  same  objection 
by  the  accused.  But  even  if  it  did  not,  it  is  hardly  conceivable 
that  the  testimony  of  Tucker,  objected  to  as  being  the  expression 
of  an  opinion,  could  have  been  at  all  prejudicial  to  the  accused. 
The  witness  did  not  know  whether  the  accused  seemed  to  be 
excited  or  not  when  he  saw  him  at  the  house,  and  so  did  not 
eipress  any  opinion  upon  that  point.  We  do  not  see  how  his 
statement,  that  the  defendant  "seemed  to  be  in  trouble  or  some- 
thing, he  was  taking  on  a  great  deal  about  it,"  could  have  been 

harmful  to  the  accused.     The  fact  that  a  husband,  within  a  few 
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hours  after  bis  wife  had  been  murdered  and  while  her  dead  body 
wad  almost  in  his  very  presence,  should  seem  to  be  in  trouble 
and  should  be  taking  on  a  great  deal,  would  certainly  not,  to 
a  rational  mind,  be  even  a  slight  indication  of  his  guilt.  The 
most  innocent  and  loving  of  husbands,  under  such  circumstances, 
would  doubtless  seem  to  be  in  trouble  and  might  take  on  a  great 
deal  about  the  awful  calamity  which  had  suddenly  befallen  hint 

7.  The  assignment  of  error  upon  the  charge  complaiued  of  in 
the  13th  ground  of  the  motion  for  a  new  trial  is,  that  its  efiPect 
was  to  "withdraw  from  the  consideration  of  the  jury  the  state- 
ment of  the  defendant,  and  cause  them  not  to  give  it  that  consid- 
eration contemplated  by  law."  The  error  assigned  upon  the 
charge  complained  of  in  the  14th  ground  is  the  same.  There  is 
no  complaint  that  the  judge  did  not  properly  instruct  the  jury 
with  respect  to  the  prisoner's  statement;  and  the  entire  charge, 
sent  up  with  the  record,  shows  that  he  did.  It  has  been  repeat- 
edly held  that  it  is  not,  upon  the  trial  of  a  criminal  case,  error 
for  the  judge  to  shape  his  general  charge  to  the  jury  upon  the 
evidence  alone  and  the  law  applicable  thereto ;  bijt  he  should,  at 
some  stage  of  the  charge,  appropriately  instruct  the  jury  with  re- 
spect to  the  prisoner's  statement  If,  however,  a  proper  written 
request  is  submitted  to  the  court  to  charge  on  any  matter  of  de- 
fense set  up  in  the  statement,  such  request  should  be  granted 
when  the  instruction  requested  is  applicable  to  the  matter  of  the 
statement  and  expressed  in  appropriate  terms.  Vaughn  v.  State, 
88  Oa,  731 ;  Miller  v.  State,  94  Oa.  1 ;  Lacewell  v.  StaU,  95  Oa. 
346;  Sledge  v.  State,  99  Oa.  684;  Hoxie  v.  State,  114  Oa.  19; 
Hayav.  State,  lb.  25;  Tv/^ker  v.  State,  lb.  61. 

8.  There  is  no  merit  whatever  in  the  15th  ground  of  the  mo- 
tion. The  error  assigned  upon  the  instruction  here  excepted  to 
is,  not  stating  in  this  connection  ''  the  degree  of  evidence  re- 
quired to  prove  the  mental  unsoundness  of  the  accused."  The 
judge  fully  charged  the  jury  with  reference  to  the  amount  of 
mental  capacity  necessary  to  the  commission  of  a  crime;  and 
further,  that  eveli  althougli  the  accused  was  able  to  distinguish 
between  right  and  wrong  in  relation  to  the  homicide,  at  the  time 
it  was  committed,  yet  if,  in  consequence  of  some  delusion,  bis 
will  was  overmastered  and  he  had  no  criminal  intent,  and  tlie 
homicide  was  connected  with  the  peculiar  delusion  under  which 
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he  was  laboriDg,  he  would  not  be  criminally  responsibliB  for  his 
act.  So,  irrespective  of  the  rule  that  a  charge  in  itself  piroper  is 
not  rendered  erroneous  by  a  failure  to  give  another  appropriate 
instruction  in  the  same  connection,  it  is  evident  that  the  assign- 
ment of  error  is  entirely  without  merit. 

9.  While  the  request  to  charge  set  forth*  in  the  16th  ground 
of  the  motion  contained  a  proper  statement  of  the  law  in  ref- 
erence to  the  degree  of  evidence  necessary  to  sustain  the  defense 
of  insanity,  the  request,  as  a  whole,  was  not  free  from  objection. 
It  assumed  that  the  defendant  had  introduced  evidence  of  his 
insanity  at  the  time  the  alleged  offense  was  committed.  He 
bad  introduced  testimony  the  object  of  which  was  to  .show  his 
insanity  at  such  time,  but  whether  this  testimony  was  evidence 
of  his  insanity  when  the  homicide  was  committed  was  a  ques- 
tion for  the  jury  alone.  Suppose  the  court  had  instructed  the 
jury  that  the  State  had  introduced  evidence  of  murder,  would 
not  such  instruction  have  been  erroneous  ?  We  think  clearly  so. 
Evidence  upon  the  question  of  insanity  and  evidence  of  insanity 
are  different  things.  Besides,  the  request  treated  any  degree  or 
form  of  insanity  as  being  sufficient  to  render  the  accused  irre- 
sponsible for  the  homicide,  and  so  was  too  broad.  The  insan- 
ity which  renders  the  perpetrator  of  a  particular  act,  which 
would  ordinarily  be  criminal,  incapable  of  committing  a  crime 
by  its  perpetration  is  such  as  to  deprive  him  of  the  capacity 
to  distinguish  between  right  and  wrong  relatively  to  such  act. 
The  perpetrator  may  be  insane  in  a  loose  and  general  sense,  and 
yet  be,  in  the  eye  of  the  law,  sane  and  responsible  so  far  as  the 
act  in  question  is  concerned.  The  refusal  of  the  court  to  charge 
as  requested  was,  therefore,  not  erroneous. 

10.  While  the  conduct  of  the  solicitor-general,  complained 
of  in  the  18th  ground,  in  disputing  the  answer  of  a  witness  for 
the  defendant,  on  cross-examination,  in  reference  to  what  he 
had  previously  testified  as  to  the  time  that  he  got  out  to  Rob- 
erts's bouse,  was  improper,  and,  upon  objection  thereto,  was  not 
rebuked  by  the  court,  yet  it  was  not  such  as  to  require  the  grant 
of  a  new  trial.  The  prosecuting  officer  should  not  have  disputed 
the  answer  of  the  witness;  but  as  the  jurors  had  heard  and 
doubtless  remembered  the  previous  testimony  of  the  witness 
on  the  point  in  question,  they  were  not  all  likely  to  be  influenced 


Digitized  by  CjOOQIC 


164  MARCH  TERM,  1905.  (123 

or  mifiled  by  this  remark  of  the  State's  counsel  Besides,  the 
question  about  which  the  dispute  occurred  was  not  at  all  ma- 
terial. The  last  ground  of  the  motion  seems  too  trivial  for  discus- 
sion. As  the  evidence  fully  warranted  the  verdict,  and  there  was 
no  error  in  overruling  the  motion  for  a  new  trial,  the  judgment 
of  the  court  below  is 

Ajffirmtd.     All  the   Jvsiices   concur^  except  Simmons,  C.  J., 
absent. 


Pakk  v.  The  State. 


Ck>BB,  J.  The  evidence  was  altogether  circumstantial,  and,  not  being  of  such 
a  character  as  to  show  the  guilt  of  the  accused  beyond  all  reasonable  doubt, 
a  new  trial  should  have  been  granted. 

Judgment  reversed.  AU  the  Justices  concur^  except  Simmons^  C.  /.,  and 
Candler,  J.,  absevU. 

Argued  May  16,— Decided  Jane  13,  1905. 

Indictment  for  murder.  Before  Judge  Lewis.  Greene  superior 
court     April  8,  1905. 

The  plaintiff  in  error  was  convicted  under  an  indictment  charg- 
ing him  with  the  murder  of  his  wife.  The  evidence  tended  t'> 
show  that  she  was  killed  by  shots  fired  from  a  gun,  or  gun  ami 
pistol,  while  she  was  standing  at  a  well  near  the  house  in  which 
she  and  the  accused  lived.  She  was  killed  in  the  afternoon  of 
Friday,  and  the  last  time  they  were  seen  before  the  killing  was 
about  noon  on  that  day,  at  Webb's  house,  about  a  mile  or  three 
quarters  of  a  mile  from  the  scene  of  the  homicide.  Webb's  house 
was  on  H.  G.  Moore's  place,  where  the  accused  was  employed  as 
a  laborer,  and  the  deceased  brought  his  dinner  there  that  day,  as 
she  had  been  in  the  habit  of  doin«^%  and  left,  saying  that  she  was 
going  back  home  to  do  some  washing.  The  accused  ate  his  dinner 
and  left,  going  towards  Moore's  house,  which  was  in  a  diflferent 
direction  from  that  in  which  his  wife  had  gone.  Webb  testified 
that  while  the  accused  and  the  deceased  were  there  on  that  occa- 
sion, the  accused  asked  him  if  he  had  "known  people  to  kill 
people  and  get  off.**  Nothing  had  been  said  before,  as  to  kill- 
ing anybody.  The  accused  told  Webb  that  he  and  his  wife  were 
"mad,"  and  had  not  spoken  since  Thursday  morning.  Webb's 
wife  testified  that  later  they  met  the   accused  coming  towards 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905,  165 

them,  and  that  he  fell  down  and  said  that  somebody  had  killed 
his  wife,  and  grunted.  They  went  to  where  she  was  killed,  and 
found  her  lyiog  thera  There  was  testimony  by  two  witnesses  as 
to  tracks  at  the  place  of*  the  homicide,  which  were  found  the  next 
morning,  and  which  corresponded  with  the  shoes  then  worn  by 
the  accused.  One  of  these  witnesses  (H.  G.  Moore)  testified :  "  I 
made  investigation,  next  morning,  as  to  signs  indicating  the  place 
where  the  person  was  who  did  the  shooting.  .  .  I  saw  where  he 
was  lying  or  kneeling  down  when  the  shot  was  fired.  It  was 
seven  steps  from  where  the  woman  fell,  behind  a  garden  fence  and 
a  fig  tree.  I  could  see  where  the  grass  had  been  bent  down,  and 
it  looked  like  he  had  been  kneeling.  I  went  to  where  he  got  over 
the  fence  and  went  on  down,  and  as  soon  as  I  got  to  where  I 
could  see  his  track  plain  I  noticed  it.  He  was  sort  of  pigeon-toed, 
aud  as  soon  as  I  saw  the  track  I  told  some  one  to  bring  him  there, 
and  I  put  his  foot  in  the  track.  Mr.  Ingram  had  his  left  foot  and 
I  had  his  right  foot  His  right  shoe  was  bursted,  and  when  he 
bore  down  on  it  that  bore  the  counter  down  on  the  ground,  and  it 
made  a  print ;  the  counter  of  his  shoe  went  down  into  the  ground. 
I  did  not  notice  the  other  foot,  but  I  know  he  walks  pigeon-toed. 
The  track  and  his  shoe  fitted  exactly.  .  .  I  saw  15  or  20  tracks; 
we  took  the  measure  of  5  or  6.  The  tracks  were  of  a  pigeon-toed 
character.  .  .  There  was  only  evidence  of  one  track  from  what  I 
saw.  .  .  The  ground  was  dry.  .  .  I  did  not  see  any  tracks  in 
the  garden.  The  garden  was  grown  up  in  grass.  .  .  The  tracks 
were  leading  towards  my  house.  .  .  Going  through  the  place 
where  the  killing  was  is  the  nearest  way  to  the  ferry,  nearer  than 
round  by  the  public  road,  and  there  are  a  good  many  negroes  on 
this  place.  .  .  There  were  probably  50  or  75  darkies  over  there 
during  that  day.*'  Ingram  testified :  "  I  was  on  the  coroner's 
jury ;  it  was  held  about  10  o'clock  in  the  morning,  the  next  day 
after  the  killing.  .  .  I  saw  where  there  were  tracks  in  the  gar- 
den, the  way  he  came  and  the  way  he  ran  back,  and  the  way  the 
woman  at  the  well  stood,  and  the  way  the  party  that  did  the 
shooting  ran.  He  came  up  back  of  the  garden  and  of  some  figs. 
.  .  You  could  see  that  the  party  was  standing  that  did  the  shoot- 
ing, and  he  jumped  over  the  fence.  .  .  There  was  but  one  track, 
and  it  went  in  different  directions  There  was  a  lot  of  woods 
there.     He  came  up  from  the  lower  edge  of  it,  and  turned  and 
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went  to  the  right,  and  got  to  the  lower  edge  of  the  garden.  H^ 
came  one  way  and  went  another.  .  .  I  went  and  got  the  defend- 
ant and  carried  him  down  where  the  tracks  were.  .  .  He  had  a 
shoe  that  was  peculiar,  that  had  a  sort  of'  plug  out  of  it,  about  the 
size  of  a  silver  half-dollar.  It  was  the  plug  that  looked  like  it 
had  been  cut  out.  He  had  on  that  shoe  when  I  found  him.  I 
measured  five  or  six  tracks,  and  the  shoes  he  had  on  corresponded 
with  these  tracks  exactly ;  the  little  piece  in  the  shoe  fitted  in 
the  tracks.  The  little  plug  being  cut  out  was  a  very  unusual 
condition  for  the  shoe  to  be  in.  I  don't  reckon  there  is  another 
shoe  like  it  in  a  thousand.  ...  I  think  the  patch  was  on  the 
left  shoe.  .  .  I  looked  for  the  tracks  after  I  was  sworn  on  the 
coroner's  jury.  I  did  not  pay  much  attention  to  them  in  the 
garden.  I  reckon  we  tracked  them  200  yards  toward  the  river. 
.  .  You  could  not  see  the  tracks  plain  in  the  garden.  .  .  There 
were  a  good  many  negroes  out  there  that  day.  I  only  noticed 
that  one  track.  .  .  I  could  not  tell  whether  the  tracks  in  the 
garden  were  the  same  as  went  down  that  pasture.  We  fitted  the 
shoe  to  the  tracks  on  a  galled  place  about  one  hundred  yards 
from  the  garden ;  you  could  see  a  plain  track  there.  I  did  not 
examine  to  see  if  there  were  any  tracks  any  nearer  the  well  than 
the  garden.  .  .  I  think  these  tracks  were  leading  in  the  direc- 
tion of  Holcomb  Moore's  house.  .  .  We  followed  the  tracks  un- 
til we  could  not  find  them  any  more.  We  mea^red  four  or  five, 
and  they  fit  exactly."  Moore  testified,  that  some  weeks  after  the 
homicide  he  found  a  gun  and  pistol  about  a  hundred  yards  from 
where  the  accused  had  been  at  work  on  the  day  of  the  killing ; 
the  gun  was  hid  in  a  gully,  in  broom-sedge,  and  the  pistol  was 
near  it.  The  gun  had  an  empty  shell  in  it  Ingram  testified,  that 
when  the  gun  was  afterwards  shown  to  the  accused,  he  said  it 
belonged  to  his  brother,  and  that  the  pistol  belonged  to  Henry 
Lee ;  **  he  said  he  had  owned  the  gun  or  pistol,  one."  Henry  Lee 
testified^  that  the  pistol  belonged-  to  him  and  the  gun  to  a  brother 
of  the  accused ;  that  they  were  kept  in  the  house  of  the  mother 
of  the  accused,  near  where  tlie  accused  lived ;  that  the  pistol  was 
kept  in  a  trunk,  which  was  unlocked ;  that  he  missed  it  on  Fri- 
day night,  and  that  the  last  time  he  had  seen  it  before  that  night 
was  on  Wednesday  night,  when  he  greased  it  and  put.  on  the 
trunk,  with  a  rag  over  it.      There  was  testimony  as  to  a  razor 
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cut  on  the  leg  of  the  deceased,  made  by  the  accused  a  short  time 
before  the  homicide,  and  that  he  said  it  was  made  accidentally. 
There  was  further  testimony  as  to  bad  feeling  between  them.  A 
witness  testified  that  on  the  day  preceding  the  day  of  the  homi- 
cide the  deceased  said  she  was  afraid  that  John  Henry  Jackson 
was  going  to  kill  her ;  that  she  was  afraid  of  him  because  he  and 
her  husband  *'  had  been  in  some  words."  The  accused  made  a 
statement  to  the  jury,  in  which  he  said  that  at  the  time  of  the 
kilHng  he  was  at  work  in  a  field  near  Mr.  Moore's  house,  about  a 
mile  from  the  place  of  homicide ;  and  that  there  had  been  bad 
feeling  toward  him  on  the  part  of  John  Heary  Jackson  ;  that  his 
wife  had  told  John  Henry  to  quit  coming  to  the  house  to  see  her 
sister;  and  that  about  two  weeks  before  the.  killing  he  was  told 
that  John  Henry  had  threatened  to  kill  him. 

James  B,  &  Noel  P,  Park,  for  plaintiflF  in  error,  cited  Oa,  R. 
110/293;  97/212  (3);  50/513;  53/252;  57/A82;  110/310; 
113/721;  114/10;  121/334.      . 

John  C.  Hart,  attomey-general,  aiid  Joseph  E,  Pottle,  solicitor- 
general,  cited  Qa,  R  59/738 ;  63/90 ;  92/14. 


FOLDS  V.  THE  STATK  i^~i67| 

125    7771 

1.  No  abuse  of  discretion  is  shown  in  the  refusal  by  the  ooort  to  postpone  the 
bearing  of  a  certiorari  case  because  of  lack  of  opportunity  to  file  a  trayerse 
to  the  answer  of  the  county  judge,  when  it  does  not  appear  from  the  record 
that  the  plaintiff  in  error  did  not  have  such  opportunity. 

2.  Previous  residence  in  the  county  for  six  months  before  serving  is  a  neces- 
sary qualification  of  a  grand  juror.  Disqualification  on  this  ground  is  prop- 
ter defectum,  and  when  urged  by  plea  in  abatement,  before  the  indictment 
should  be  quashed  it  must  affirmatively  appear  that  the  accused  did  not 
have  notice  and  opportunity  to  make  the  question  by  challenge  before  the 
finding  of  the  Indictment. 

8.  The  evidence  admitted  was  not  objectionable  for  the  reason  assigned. 

4.  **  Indecently  acting,"  as  used  in  the  Penal  Code,  §418,  must  be  taken  in  its 
comprehensive  sense,  and  embraces  all  improper  conduct  which  interrupts 
and  disturbs,  a  congregation  of  persons  lawfully  assembled  for  divine  wor- 
diip. 

5,  Where  a  congregation  assembled  for  divine  worship,  after  the  morning 
service,  had  adjourned  for  dinner  to  be  served  on  the  church  grounds,  with 
the  intention  .of  returning  after  the  meal  to  the  church  house  for  an  after- 
noon service,  in  contemplation  of  the  statute  the  congregation  had  not  dis- 
persed while  partaking  of  their  dinner,  but  were  still  assembled  for  the  pur* 
pose  of  divine  worship.  i 

Sobmltted  May  IS,  —  Decided  Jane  13,  1906. 
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Certiorari.  Before  Judge  Lewis.  PutDam  superior  court. 
March  22,  .1905. 

The  defendant  was  convicted,  in  the  county  court  of  Putnam 
county,  of  the  offense  of  interrupting  and  disturbing  a  congrega- 
tion of  persons  lawfully  assembled  for  divine  service,  and  he  sued 
out  a  writ  of  certiorari  The  bill  of  exceptions  is  to  the  refusal 
of  the  court  to  sustain  tlie  certiorari  and  order  a  new  trial 

W.   T,  Davidson,  for  plaintiff  in  error. 

J.  U.  Pottle,  solicitor-general,  and  S.  T,  Wingfield,  contra. 

Evans,  J.  (After  stating  the  facts.)  1.  It  appears  from  the 
petition  for  certiorari  and  the  answer  of  the  judge  that  upon  the 
call  of  the  case  in  the  county  court  the  defendant,  through  his 
counsel,  asked  a  postponement  of  the  hearing  until  he  had  an 
opportunity  to  prepare  and  file  a  traverse  to  the  answer  of  tho 
judge.  It  does  not  appear  other  than  that  all  the  proceedings 
were  had  at  the  return  term  of  the  writ  when  the  answer  of  the 
judge  was  filed.  The  defendant  in  certiorari  may  at  the  first 
term,  and  before  the  hearing,  traverse  the  truth  of  the  answer  or 
return,  which  traverse  shall  be  in  writuig.  Penal  Code,  §  767 ; 
Civil  Code,  §4651.  Should  it  appear  that  the  answer  was  filed 
at  such  a  time  as  not  to  give  tlie  plaintiff  in  certiorari  an  oppor- 
tunity to  prepare  and  file'  a  traverse ;  the  court  should  allow  time 
sufficient  to  prepare  the  traverse,  but  as  the  record  does  not  dis- 
close that  the  plaintiff  in  certiorari  did  not  have  ample  time  to 
prepare  and  file  his  traverse  to  the  answer  of  the  county  judge, 
it  can  not  be  said  that  the  court  abused  its  discretion  in  refusing 
to  allow  additional  time  within  which  to  prepare  and  file  the 
traverse. 

2.  One  of  the  errors  alleged  in  the  petition  for  certiorari  was 
the  overruling  of  the  plea  in  abatement  filed  by  the  defendant 
It  was  alleged  in  the  plea  that  one  of  the  grand  jurors  who 
served  upon  the  jury  that  returned  the  bill  had  not  resided 
within  the  county  for  a  period  of  six  months.  The  evidence  sub- 
mitted established  the  truth  of  this  allegation,  but  there  was  no 
evidence  submitted  to  the  court  to  show  tljat  the  accused  did 
not  have  full  notice  of  the  fact  and  an  opportunity  to  make  the 
quastion  by  challenge  before  the  finding  of  the  indictment. 
A  necessary  qualification  of  a  grand  juror  is  residence  in  the 
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county  for  six  months  preceding  the  time  of  serving.  Penal 
Code,  §811.  The  disqualification  of  a  grand  juror  who  has  not 
resided  in  the  county  the  requisite  time  before  service  is  propter 
defectum ;  and  must  be  made  by  the  accused  before  the  finding 
of  the  indictment,  unless  it  appears  that  he  did  not  have  full 
notice  and  opportunity  to  make  the  challenge.  Edwards  v. 
State,  121  Ga.  590.  The  evidence  oflfered  by  the  accused  failed 
to  show  that  he  did  not  have  notice  that  it  was  probable  that  an 
indictment  would  be  preferred  against  him,  so  as  to  give  him  an 
opportunity  to  challenge  the  competency  of  the  juror.  There 
was,  therefore,  no  error  in  overruUng  the  plea  in  abatement,  upon 
the  evidence  submitted. 

3.  The  plaintiff  in  error  complains  that  the  court  erred  in  al- 
lowing a  witness  to  testify  that  while  the  defendant  was  in  his 
custody  under  arrest,  he  stated  that  the  pistol  dropped  out  of  his 
pocket  and  was  accidentally  discharged,  with  no  intent  on  the 
part  of  the  defendant  to  shoot  it.  The  objection  was  that  this 
statement  amounted  to  a  confession,  and  was  obtained  under 
such  circumstances  as  to  show,  that  it  was  not  voluntarily  made. 
Ill  the  first  place  the  evidence  was  not  a  confession  of  guilt ;  the 
defendant  distinctly  disclaimed  any  intention  to  discharge  the  pis- 
tol, and  asserted  that  its  firing  was  the  result  of  accident.  Even 
if  the  statement  amounted  to  a  confession,  it  was  not  inadmis- 
sible because  made  while  he  was  under  arrest,  when  it  appeared 
that  it  was  voluntary  and  not  induced  by  the  slightest  hope  of 
benefit  or  the  remotest  fear  of  injury,  Hilburn  v.  State,  121 
Oa.  344  (3.) 

4.  After  defining  the  offense  of  disturbing  divine  service,  in 
the  language  of  the  statute  (Penal  Code,  §  418),  tfie  court  charged 
as  follows:  "I  charge  you  that  to  shoot  a  pistol  on  a  church 
ground  or  near  thereto  while  a  congregation  of  persons  were  law- 
fully assembled  there  for  divine  service  would  be  a  violation  of 
this  section ;  whether  the  persons  were  assembled  in  the  church 
or  were  out  on  the  church  ground  for  dinner  would  make  no  dif- 
ference. I  charge  you  that  if  you  believe  from  the  evidence  that 
the  defendant  shot  the  pistol  and  that  the  shooting  was  not  ac- 
cidentaly  then  it  would  be  your  duty  to  convict  him."  Error  is 
assigned  upon  this  charge,  first,  because  the  disturbance  of  a  con- 
gregation assembled  for  divine  worship,  by  the   discharge  of  a 


Digitized  by  CjOOQIC 


170  FOLDS  V.  THE  STATE.  (123 

pistol  on  a  church  ground  or  near  thereto,  is  not  comprehended 
in  the  Penal  Code,  §  418  ;  and  secondly,  that  the  charge  instructed 
the  jury  that  they  might  convict  if  they  found  that  the  pis- 
tol had  been  discharged  (not  accidentally)  by  the  defendant  after 
the  persons  assembled  at  the  church  had  left  the  building  and 
were  upon  the  ground  for  the  purpose  of  serving  dinner.  The 
section  of* the  Penal  Code  last  cited  was  designed  primarily  for 
the  protection  of  congregations  of  persons  lawfully  assembled  for 
divine  service.  Any  interruption  caused  by  cursing  or  using 
profane  or  obscene  language,  or  by  being  intoxicated,  or  other- 
wise indecently  acting,  would  be  a  violation  of  the  statute.  The 
words  "indecently  acting,"  used  in  the  statute,  must  be  given  a 
comprehensive  meaning.  Indecent  conduct,  in  its  general  sense^ 
means  improper  conduct,  and  in  determining  what  conduct 
would  be  indecent  the  proprieties  of  the  occasion  must  always 
be  considered.  A  congregation  may  be  disturbed  by  the  dis- 
charge of  firearms  in  the  church  building,  and  the  persons  as- 
sembled more  greatly  frightened  than  by  the  mere  presence  of 
an  intoxicated  man.  If  a  person  were  to  use  an  oath  in  church 
during  the  progress  of  the  service,  so  as  to  distract  the  atten- 
tion of  any  member  of  the  congregation,  his  conduct  would  be 
within  the  exact  letter  of  the  statute.  The  commotion  caused 
by  the  discharge  of  firearms  very  probably  would  be  greater  than 
the  disturbance  occasioned  by  the  utterance  of  a  single  oath ;  and 
it  would  be  giving  the  statute  entirely  too  narrow  and  restricted 
a  meaning  to  hold  that  unless  the  conduct  amounted  to  profan- 
ity or  obscenity  it  would  not  be  indecent.  Thus,  in  Hicks  v. 
State,  60  Qa.  464,  the  second  count  in  the  indictment  was  as 
follows:  The  defendants  "did  then  and  there  indecently  act  and 
attempt  to  prevent  the  administration  of  the  holy  sacrament  oE 
the  Lord's  supper  at  the  First  African  Baptist  Church  iu  Savan- 
nah;" and  it  was  held  that  this  count  sufficiently  charged  in- 
decent behavior  in  attempting  to  interrupt  the  communion  of  the 
Lord's  suppper.  "Any  attempt  to  do  so  is  indecent"  If  an 
interruption  of  one  of  the  church  ceremonies  would  amount  to 
indecent  conduct,  the  disturbance  of  the  congregation  while  as- 
sembled for  divine  service,  by  boisterous,  tumultuous,  or  un- 
seemly behavior  would  be  indecently  acting,  in  the  terms  of  that 
phrase  as  used  in  the  statute. 
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5.  The  second  criticism  made  upon  the  charge  is  without 
merit.  It  was  ruled  in  Minter  v.  State,  104  Oa,  752,  that  a  con- 
gregation of  persons  which  had  been  lawfully  assembled  under  a 
bush  arbor  for  divine  service  could  be  disturbed  by  such  acts  as 
are  specified  by  section  418  of  the  Penal  Code,  although  the 
persons  composing  the  congregation  may  have  been  dismissed 
from  the  arbor  but  remained  assembled  around  it  for  the  purpose 
of  administering  to  the  wants  of  their  domestic  animals  and  pre- 
paring and  eating  their  own  dinners.  The  evidence  submitted  on 
the  trial  of  the  present  case  authorized  the  conclusion  that  the  de- 
fendant, within  a  hundred  yards  of  the  church,  and  immediately 
after  the  congregation  had  left  the  church  building  for  the  pur- 
pose of  preparing  dinner,  did  intentionally  discharge  his  pistol,  to 
the  disturbance  of  the  congregation.  On  this  particular  day  two 
services  were  held,  one  in  the  forenoon  and  the  other  in  the  after- 
noon, and  dinner  was  served  upon  the  church  grounds  between 
tbe  time  of  holding  these  two  services.  In  the  contemplation  of 
the  statute  the  congregation  had  not  dispersed,  but  was  still  law- 
fully assembled  for  the  purpose  of  divine  worship;  and  proof  of  an 
intentional  discharge  of  a  pistol  by  the  defendant  in  the  near 
vicinity,  to  the  disturbance  of  the  congregation,  was  sufficient  to 
authorize  his  conviction  of  the  ofiPeuse  with  which  he  was  charged. 
Accordingly  there  was  no  error  in  overruling  the  petition  for  cer- 
tiorari 

Judgment  Ojffirmed.  All  ihe  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


SERINE  v.  THE  STATE 

The  eyidence  warranted  the  verdict,  there  was  no  error  in  the  charges  ex- 
cepted to  requiring  the  grant  of  a  new  trial,  and  the  certiorari  was  properly 
overraled. 

Argued  May  16,  —  Decided  June  13, 1905. 

Certiorari.      Before  Judge  Holden.     Hancock  superior  court 
March  31,  1905. 

W,  H,  Burwelt,  for  j)laintifif  in  error. 
2>.  W.  Meadow,  solicitor-general,  contra. 

Fish,  P.  J.      Pellam  Skrine  was  convicted,  in  a  county  court, 
of  the  offense  of  intentionally  pointing  or  aiming  a  gun  at  an« 
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other,  not  in  a  sham  battle  by  the  militaiy  and  Dot  ia  self-de- 
fense, etc.,  as  defined  in  the  Penal  Code,  §  343.  He  carried  the 
case,  by  certiorari,  to*  the  superior  court.  The  petition  for 
certiorari  alleged  :  That  the  verdict  was  contrary  to  law  and  the 
evidence  and  without  evidence  to  support  it  (3)  That  the  county 
judge  erred  in  charging  the  jury :  "The  law  makes  you  the  ex- 
clusive judges  of  the  evidence,  and  the  court  has  nothing  to  do 
with  intimating  to  you,  or  in  your  presence,  what  is  or  what  is 
not  sworn  to  in  this  trial."  (4)  That  he  erred  in  charging :  "  But 
you  are  required  to  take  the  law  expounded  to  you  by  this  court." 
(5)  That  he  erred  in  oharging:  «  It  is  your  duty  further  to  rec- 
oncile the  testimony  which  may  seem  conflicting,  without  imput- 
ing perjury  to  any  witness,  but  in  any  event  to  reach  a  conclusion 
that  leaves  no  reasonable  doubt  of  guilt"  (6)  That  he  erred  in 
charging:  "Witnesses  are  entitled  to  be  believed  unless  contra- 
dicted, discredited,  or  impeached  in  some  of  the  ways  known  to 
and  prescribed  by  the  law."  The  certiorari  was  overruled,  and 
the  accused  excepted  and  brought  the  case  here  for  review. 

The  judgment  of  the  superior  court  should  be  affirmed.  The 
evidence  for  the  State  fully  authorized  the  verdict  The  instruc- 
tions given  by  the  county  judge  to  the  juiy,  of  which  complaint 
is  made,  are  substantially  correct,  with  the  exception  of  the 
charge  complained  of  in  the  fifth  ground  of  the  petition  for  cer- 
tiorari. While  it  was  evidently  the  purpose  of  the  trial  judge  to 
charge  the  jury  that  they  should  not  reach  a  conclusion  that  the 
accused  was  guilty  unless  such  conclusion  was  authorized  by  the 
evidence  beyond  a  reasonable  doubt,  the  charge  as  given  was 
somewhat  involved,  and,  standing  alone,  might  have  been  misun- 
derstood by  the  jury ;  but  in  view  of  the  entire  charge  of  the 
county  judge,  as  shown  by  his  answer  to  the  writ  of  cer- 
tiorari, we  do  not  see  how  the  jury  could  have  been  misled  by 
the  language  excepted  to.  Before  giving  the  instruction  com- 
plained of,  he  charged,  "  but  before  you  can  convict,  the  evidence 
must  show  you  beyond  a  reasonable  doubt  that  he  is  guilty;" 
and  after  the  charge  excepted  to,  he  instructed  the  jury,  "but  if 
the  evidence  is  insufficient,  or  you  have  a  reasonable  doubt  of  his 
guilt,  you  should  acquit."  We  can  not  see,  therefore,  how  the 
jury  could  have  understood,  from  the  charge  in  question,  that 
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the  judge  intended  to  instruct  them  that  they  should,  in  any 
event,  reach  a  conclusion  that  the  accused  was  guilty. 

Judgment  affirmed.    All  the  Justices  concur,  except  Simmons, 
C,  J.,  absent. 


Brown  v.  The  State. 


Cobb,  J.    The  evidence  aathodzed  the  verdfct,  and  there  was  no  error  in 
denying  a  new  trial. 
Judgment  affirmei.   All  the  JustUea  concur^  except  Simmons,  C,  J„  absent. 

Submitted  May  1«,  —  Decided  June  13,  1906. 

Indictment  for  murder.  Before  Judge  Freeman.  Coweta  su- 
perior court.     April  27,  1905. 

J  W.  Shell,  W.  i.  Stallings,  and  A,  H.  Freeman,  for  plaintiff 
in  error. 

John  C.  Hart,  attorney-general,  and  J,  R.  Terrell,  solidtar-gen* 
eral,  contra. 


HALL  COUNTY  v.  GILMER. 

1.  Where  exceptions  pendente  lite  are  filed  to  the  overruling  of  a  demurrer, 
and  are  duly  certified  by  the  judge  whose  ruling  is  complained  of,  and  are 
entered  of  record,  no  further  certificate  by  the  judge  as  to  that  ruling  is 
required.  If  the  exceptions  pendente  lite  are  properly  brought  to  this 
court  in  the  transcript  of  the  record,  error  may  be  assigned  thereon  in  this 
court,  though  no  complaint  be  made  in  the  main  bill  of  exceptions  of  the 
ruling  complained  of  in  the  exceptions  pendente  lite. 

2.  Therefore,  where  a  defendant  demurred  to  a  petition,  and  the  demuiTer 
was  heard  and  overruled  by  one  judge,  and  exceptions  pendente  lite  to  his 
ruling  were  duly  presented,  certified,  filed,  and  entered  of  record,  and  the 
case  referred  to  an  auditor,  who  found  adversely  to  the  defendant ;  and 
where,  at  a  subsequent  term  of  court,  exceptions  to  the  auditor^s  report 
were  heard  by  another  judge  and  overruled,  a  writ  of  error  to  this  court, 
complaining  both  of  the  overruling  of  the  demurrer  and  the  overruling  of 
the  exceptions  to  the  auditor's  report,  duly  certified  by  the  judge  who 
heard  the  latter,  will  not  be  dismissed  on  the  ground  that  it  should  haye 
been  certified  by  the  judge  who  heard  and  overruled  the  demurrer. 

8.  While  a  judge  can  not  properly  certify  to  what  did  not  take  place  before 
him,  he  may  certify  to  matters  of  record  in  the  case  before  him ;  and  there- 
fore a  judge  may  certify  that  a  bill  of  exceptions  pendente  lite  was  certi- 
fied, filed,  and  appears  of  record  in  the  case,  though  the  ruling  complained 
of  by  the  exceptions  pendente  lite  may  have  been  made  by  another  judge 
than  himself. 
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4.  A  county  is  not  liable  to  its  sherifif  for  his  costs,  allowed  by  the  Penal  Code, 
§  1107,  for  conducting  prisoners  before  a  judge  or  court  to  and  from  jail ; 
but  these  costs  must  be  collected  by  the  sheriff  from  the  prisoners  after 
t^onviction. 

Submitted  April  14.  —  Decided  June  13,  1906. 

Exceptions  to  auditor's  report.  Before  Judge  Kimsey.  Hall 
superior  court.     January  21,  1905. 

Fletcher  M.  Johnson^  for  plaintiflf  in  error. 
Dean  Jk  ffobbs,  contra. 

Candler,  J.  1-3.  This  case  comes  from  the  superior  court  of 
Hall  county.  It  was  an  action  of  complaint  brought  against  the 
county  by  Gilmer,  for  certain  sums  all^d  to  have  been  due  him 
for  services  as  sheriff  of  the  county.  A  demurrer  to  the  petition 
was  filed  by  the  county,  and  this  demurrer  was  heard  and  over- 
ruled by  Judge  Eussell,  of  the  Weistern  circuit,  presiding  in  place 
of  Judge  Kimsey.  Exceptions  pendente  lite  to  the  overruling  of 
the  demurrer  were  duly  presented,  certified  by  Judge  Russell, 
and  filed  as  part  of  the  record  in  the  case.  This  was  at  the  Jan- 
uary term,  1903,  of  Hall  superior  court.  At  the  July  term,  1904, 
of  that  court.  Judge  Russell  referred  the  case  to  an  auditor,  who, 
at  the  January  term,  1905,  filed  his  report,  which  in  every  im- 
portant particular  was  favorable  to  the  plaintifif.  The  defend- 
ant filed  exceptions  of  law  to  the  auditor's  report,  which  were 
heard  and  overruled  by  Judge  Kimsey,  of  the  Northeastern  cir- 
cuit. Within  the  time  prescribed  by  law  the  defendant  pre- 
sented its  bill  of  exceptions  to  Judge  Kimsey,  complaining  of 
the  overruling  of  its  demurrer  by  Judge  Russell,  and  of  the 
overruling  of  its  exceptions  to  the  auditor's  report  by  Judge 
Kimsey.  The  bill  of  exceptions  was  certified  as  true  by  Judge 
Klimsey,  and  the  portions  of  the  record  specified  as  material  to 
a  clear  understanding  of  the  alleged  errors,  including  the  ex- 
ceptions pendente  lite,  were  transmitted  to  this  court.  Upon 
the  call  of  the  case  here,  the  defendant  in  error  moved  to  dis- 
miss the  writ  of  error,  because  the  bill  of  exceptions  excepts  to 
acts  of  Judge  Russell  more  than  thirty  days  before  the  bill  of 
exceptions  was  sued  out;  because  the,  bill  of  exceptions  should 
have  been  presented  to  Judge  Russell,  and  not  to  Judge  Kim- 
sey; because  no  litigant  should  be  allowed  to  join  in  one  bill 
of  exceptions  complaints  of  the  acts  of  two  judges,  one  at  one 
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term  of  court  and  another  at  a  subsequent  term;  because  the 
plaintiff  in  error  does  not  except  to  the  final  judgment  in  favor 
of  the  plaintiff  against  the  defendant;  and  because  the  bill  of 
exceptions  does  not  plainly  specify  the  errors  complained  of. 

The  motion  to  disijiiss  is  without  merit.  The  only  object  of 
exceptions  pendente  lite  is  to  preserve  as  part  of  the  record,  by 
means  of  the  certificate  of  the  trial  judge,  that  which  trans- 
pired on  the  trial  of  the  case,  and  which  would  not  otherwise 
appear  of  record.  This  is  accomplished  by  the  certificate  of 
the  trial  judge  to  the  bill  of  exceptions  pendente  lite ;  and  so, 
in  the  present  case,  it  was  not  necessary  that  the  bill  of  excep- 
tions on  final  writ  of  error  be  certified  by  Judge  Russell,  as  he 
had  already  certified  the  bill  of  exceptions  pendente  lite.  In 
South  Carolina  R  Co.  v.  Nix,  68  Ga.  572,  it  was  held: 
"Where  bills  of  exceptions  pendente  lite  are  certified,  filed, 
and  entered  of  record,  when  the  case  is  brought  up  after  final 
judgment,  error  may  be  assigned  thereon  upon  motion  in  this 
court,  though  no  mention  be  made  of  them  in  the  main  bill  of 
exceptions.  They  are  part  of  the  record,  and,  having  been  cer- 
tified once,  need  not  be  certified  again."  See  also  Eardee  v. 
Oriner,  80  Ga.  559.  Nor  do  we  know  of  any  reason  why  a 
litigant  may  not  join,  in  one  bill  of  exceptions,  complaints  of 
the  rulings  of  two  different  judges,  so  long  as  they  pertain  to 
the  one  case  in  hand  and  are  in  due  and  legal  form  presented 
to  this  court  It  is  true  that  Judge  Kimsey  could  not  prop- 
erly certify  to  what  took  place  on  the  hearing  of  the  demurrer 
before  Judge  Russell.  Cutis  v.  Scandrett,  108  Ga.  620.  But 
it  was  entirely  within  his  province  to  certify  to  what  appeared  of 
record  in  the  case  before  him;  and  as  the  exceptions  pendente 
lite  were  duly  entered  of  record,  there  was  nothing  to  prevent 
Judge  Kimsey  from  certifying  to  that  fact  and  ordering  the 
clerk  to  send  those  exceptions  to  this  court  as  part  of  the  •rec- 
ord material  to  a  clear  understanding  of  the  alleged  errors.  It 
was  not  necessary  for  the  plaintiff  in  error  to  except  to  the 
judgment  entered  on  the  report  of  the  auditor;  for  had  either 
of  the  rulings  of  which  it  complains  been  made  as  it  contends 
they  should  have  been  made,  the  case  against  it  would  neces- 
sarily have  been  at  an  end.  There  is  no  merit  in  the  conten- 
tion that  the  bill  of  exceptions  does  not  plainly  specify  the 
errors  complained  of. 
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4.  The  sole  question  presented  by  the  bill  of  exceptions  is 
whether  a  county  is  primarily  liable  to  its  sheriflF  for  the  amount 
of  $1.25,  allowed  that  officer  by  the  Penal  Code,  §  1107,  for  each 
prisoner  conducted  before  a  judge  or  court  to  and  from  jail,  or 
whether  this  fee  must  be  made  by  the  sheriflf  out  of  the  defend- 
ant after  conviction.  The  code  section  referred  to  enumerates 
the  fees  allowed  to  sheriffs  for  various  designated  services ;  and 
at  the  conclusion  of  this  enumeration  provides  that  "  Mileage  fees, 
executing  criminals,  and  for  guards  herein  provided,  shall  be  paid 
by  the  county,  and  no  criminal  cost  herein  provided  for  shall  be 
collectible  out  of  the  defendant  until  after  conviction,  except 
costs  accruing  upon  forfeited  recognizances."  Nowhere  in  the 
section  is  there  any  direct  and  explicit  provision  as  to  how  the 
costs  now  under  consideration  shall  be  paid ;  but  certainly  there 
is  a  clear  inference  in  the  language  quoted  that  they  shall  be 
made  out  of  the  defendant,  and  that  the  county  shall  not  be 
primarily  liable  for  them.  For  if  it  was  intended  that  the  county 
should  pay  them  in  the  first  place,  what  reason  could  there  have 
been  to  provide  that  they  should  not  be  "  collectible  out  of  the 
defendant  until  after  conviction  "  ?  In  other  words,  if  they  were 
not  to  be  made  out  of  the  defendant,  why  should  it  have  been 
necessary  to  state  when  the  liability  of  a  defendaut  should  arise  ? 
We  can  conceive  of  no  answer  to  these  questions,  e^esept  that  it 
was  the  intention  of  the  General  Assembly  that  the  officer  should 
look  to  the  prisoners  themselves  for  his  cost  for  conducting  them 
before  a  judge  or  court,  to  and  from  jaiL  The  case  of  Sapp  v. 
Bozar,  70  Ga,  722,  is  not  in  point.  It  was  there  decided  that 
a  sheriff  is  only  entitled  to  be  paid  once  for  bringing  a  prisoner 
confined  in  jail  into  court  for  trial,  and  once  for  returning  him, 
and  that  he  can  not  claim  a  fee  for  each  time  he  may  conduct  a 
prisoner  to  and  from  the  jail  pending  trial  The  question  as  to 
who'was  liable  for  the  costs  did  not  enter  into  the  decision.  It 
is  true  that  the  defendant  in  error  in  that  case  was  the  ordinary 
of- the  county,  and  presumably  he  considered  the  county  liable 
for  the  costs  which  were  really  due ;  but  as  that  question  was 
not  made  or  decided  in  the  case,  that  decision  is  not  authority 
either  for  or  against  what  is  now  held.  The  court  below  should 
have  sustained  the  demurrer  to  the  petition. 

Judgment  reversed,   ^  All  the  Justices  concur,  except  Simmons, 
C.  J,  absent. 
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DAVIS,  guardian,  v.  SANDERS  et  al 

1.  A  bequest  to  B  and  her  children  is  a  bequest  to  a  class.    The  class  consists 
of  B  and  such  of  her  children  as  survive  the  testator. 

2.  If  B  has  no  children  at  the  death  of  the  testator,  she  will  take  the  whole 
estate. 

3.  If  B  had  a  child  who  died  before  the  testator,  leaving  issue,  inich  issue 
would  not  share  with  B  in  the  legacy. 

Argued  Bfay  18,— Decided  June  13, 1906. 

Petition  for  direction.  Before  Judge  Lewis.  Jasper  superior 
court.    December  ,7,  1904. 

In  1895  W.  C.  Leverett  executed  his  last  will  and  testament, 
the  fourth  item  of  which  is  as  follows :  "  Having  heretofore  dis- 
posed, by  deed  or  otherwise,  of  all  my  real  estate,  I  desire  and  di- 
rect that  mj'  personal  property  be  divided  equally  between  my 
wife  Fannie  J.  Leverett,  my  daughter-in-law  EUa  Leverett,  and 
her  children,  my  daughter  Sallie  Pound,  and  her  children,  and 
Bettie  Sanders,  and  her  children  now  or  hereafter  born,  my  idea 
being  to  divide  said  personalty  into  four  shares,  my  said  wife  to 
have  one,  my  daughter-in-law  and  two  daughters  and  their  chil- 
dren to  have  the  other  three."  Subsequently,  in  1898,  he  exe- 
cuted a  codicil,  the  second  item  of  which  is  as  follows :  "  It  is  my 
will  that  the  division  of  my  personal  property,  contemplated  and 
provided  for  by  the  fourth  item  of  my  said  will,  shall  be  made 
only  of  my  personal  property  left  remaining  after  my  said  wife 
shall  have  received  the  personal  property  given  to  her  by  items 
one  and  two  of  said  will ;  that  is  to  say,  she  shall  first  receive 
the  property  given  her  in  items  one  and  two,  and  shall  then 
receive  one  fourth  of  the  remainder  or  balance  of  my  personal 
property."  The  testator  died  in  1902,  and  Mrs.  Fannie  Leverett 
and  W.  A.  Reid  qualified  as  his  executors.  At  the  time  of  the 
execution  of  the  will  Mrs.  Sanders  had  two  children,  Leola  and 
Lyman.  Between  the  time  of  the  execution  of  the  will  and  the 
death  of  the  testator  both  of  these  children  died,  Leola  leaving 
no  issue  and  Lyman  leaving  a  wife  and  child.  The  executors 
filed  a  petition  for  direction  and  construction  of  the  items  of  the 
will  and  codicil  above  quoted,  the  precise  question  being  whether 
Mrs.  Sanders,  under  the  facts,  was  entitled  to  all  of  the  be^ 
quest  to  herself  and  her  children,  or  whether  the  heirs  of  the 
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deceased  child  were  entitled  to  participate  with  her  as  tenants 
in  common.  The  case  was  submitted  to  the  judge  without  the 
intervention  of  a  jury,  and  he  rendered  the  following  decree: 
"After  argument  heard  it  is  considered  and  adjudged,  that  Mrs. 
Elizabeth  Sanders  takes,  under  the  will  of  W.  C.  Levei-ett,  all  of 
the  one  fourth  of  the  residuum  of  said  personal  property  devised 
by  item  four  of  said  will  and  item  two  of  the  codicil  thereto, 
and  that  neither  the  said  B.  H.  Sanders,  Annie  May  Sanders,  nor 
Annie  Lee  Sanders,  minor,  take  any  share  or  interest  or  part 
of  said  residuum  or  of  said  estate  of  said  W.  G.  Leverett.  It  is 
further  ordered  and  adjudged  that  said  executor  and  executrix 
do  pay  unto  the  said  Mrs.  Elizabeth  Sanders  all  of  said  one 
fourth  of  said  residuum,  and  pay  nothing  to  the  said  R  H.  San- 
ders, Mrs.  Annie  May  Sanders,  or  Annie  Lee  Sanders,  minor. 
It  is  further  considered  that  the  costs  of  this  proceeding  be 
borne  and  paid  by  the  said  executor  and  executrix  as  a  part 
of  the  expenses  of  administration.  This  December  7th,  1904." 
The  exception  is  to  the  construction  of  these  two  items,  given 
by  the  judge  in  his  decree. 

Turner  &  Adams,  for  plaintiff  in  error. 

F,  Jordan  &  Son  and  Greene  F,  Johnson,  contra. 

Evans,  J.  (After  stating  the  facts.)  A  gift  to  a  class  does  not 
lose  its  character  as  a  class  gift  because  some  of  the  individuals  of 
the  class  are  named.  If  the  devise  or  legacy  is  to  named  indi- 
viduals of  a  definite  moiety,  the  devisees  or  legatees  do  not  take 
as  a  class,  notwithstanding  they  may  sustain  to  the  testator  the 
same  relation,  and  all  might  have  been  included  under  a  general 
description,  such  as  children,  nephews,  or  the  like.  But  wliere 
one  of  the  persons  who  is  to  take  with  the  class  is  named,  and 
the  others  are  uncertain  in  number,  to  be  ascertained  in  the  fu- 
ture, the  share  of  each  dependent  upon  the  actual  number,  the 
devise  is  to  the  class  as  a  body  of  persons  and  not  as  individuals, 
unless  the  will  or  the  attendant  circumstances  require  a  different 
construction.  30  Am.  &  Eag.  Enc.  L.  (2d  ed.)  718.  Mr.  Jar- 
man  in  his  treatise  on  wills  (1  Jar.  Wills,  §232)  says,  that  the 
question  does  not  depend  upon  the  classification  of  the  persons 
under  a  general  name,  "  but  upon  the  mode  of  the  gift  itself, 
namely,  that  it  is  a  gift  of  an  aggregate  sum  to  a  body  of  per- 
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SODS  uocertain  in  number  at  the  time  of  the  gift,  to  be  ascer- 
talDed  at  a  future  time,  and  who  are  all  to  take  in  equal  or  in 
some  other  definite  proportions,  the  share  of  each  being  depend- 
eot  for  its  amount  upon  the  ultimate  number  of  persons."  In 
the  case  of  Aspinwall  v.  Duckworth,  35  Beav.  307,  it  was  held, 
that  a  gift  to  A  and  the  children  of  B  was  a  gift  to  a  class,  and 
that  if  one  of.tliem  happened  to  die  in  the  testator's  lifetime 
the  survivors  would  take  the  whole,  and  if  only  one  survived 
he  would  take  the  whole  fund.  As  was  said  by  the  Master  of 
Rolls  In  re  Stanhope's  Trusts,  27  Beav.  203,  "a  person  may 
make  a  bequest  to  a  class,  as  to  the  daughters  of  A  and  the 
daughters  of  B,  and  he  may  add  any  other  person  to  them,  mak- 
ing together  one  class,  and  that  is  what  is  done  here,  and  only 
those  daughters  who  survived  the  testator  take  vested  interests. 
It  is  not  a  question  of  taking  as  tenants  in  common  or  joint  ten- 
ants ;  but  whether  they  take  as  tenants  in  common  or  joint  ten- 
ants, they  take  nothing  unless  they  survive  the  testator." 

The  learned  counsel  for  the  plaintiff  in  error  contends,  that  the 
bequest  is  to  Mrs.  Sanders  of  one  moiety  in  the  legacy,  and  to 
her  children,  as  a  class,  of  one  or  more  moieties  dependent  upon 
the  number  of  members  of  the  class  who  take  under  the  will; 
or,  to  express  it  differently,  that  Mrs.  Sanders  is  not  compre- 
(lended  in  any  class,  but  she  and  the  class,  L  e.  her  children,  take 
under  the  will  as  tenants  in  common ;  that  under  the  common- 
law  rule  the  l^acy  would  have  lapsed,  but  that  such  lapse  will 
be  prevented  by  the  Civil  Code,  §3330,  which  provides:  "If  a 
legatee  dies  before  the  testator,  or  if  dead  when  the  will  is  exe- 
cuted, but  shall  have  issue  living  at  the  death  of  the  testator, 
such  legacy,  if  absolute  and  without  remainder  or  limitation, 
shall  not  lapse,  but  shall  vest  in  the  issue  in  the  same  propor- 
tion as  if  inherited  directly  from  their  deceased  ancestor."  Mrs. 
Sanders'  interest  could  not  be  enlarged  or  reduced  by  the  number 
of  the  children,  unless  she  is  included  in  the  class.  It  her  share 
in  the  bequest  is  distinct  to  herself,  then  the  only  construction 
which  could  be  placed  on  the  will  would  be  that  she  would  take 
one  half  of  the  bequest  and  her  children  the  other  half,  and  such 
a  construction  would  manifestly  do  violence  to  the  testator's  in- 
tention. A  case  in  point  is  Mitchell  v,  Mitchell  (Conn.),  47  Atl. 
*i25.     There  the  devise  was  to  Lawrence  Mitchell  and  his  chil- 
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dren,  and  the  court  said :  "  The  words  in  this  part  of  the  will, 
'  Lawrence  Mitchell  and  his  children/  standing  alone,  must  be 
taken  to  mean  Lawrence  Mitchell  and  all  his  children.  They 
can  have  no  other  meaning.  It  is  a  devise  to  a  class.  A  class 
is  a  number  of  persons  or  things  ranked  together  for  some  com- 
mon purpose.  Bou.  Law  Diet.  And  when  a  legacy  is  to  a 
class,  all  those  will  take  who  are  embraced  in  the  class  at  the 
time  the  legacy  takes  effect  in  point  of  enjoyment  .  .  The 
class  consists  of  Lawrence  Mitchell  and  all  his  children."  Mrs. 
Sanders  was  included  in  the  class  with  her  children,  and  her 
share  in  the  legacy  is  measured  by  the  number  of  her  children 
surviving  at  the  testator's  death ;  and  if  none  survive,  she  takes 
the  whole  estate  bequeathed  to  herself  and  children.  Martin 
V.  Trustees,  98  Oa.  320.  See  also  Parker  v.  Churchill,  104  Oa. 
122.  The  section  of  the  code  on  the  subject  of  lapsed  legacies, 
quoted  above,  has  no  application  to  the  case  where  the  legacy 
is  to  a  class,  and  one  or  more  of  the  class  is  in  esse  at  the  testa- 
tor's death.  It  is  only  when  all  the  members  of  the  class  pre- 
decease the  testator  that  a  lapse  will  be  prevented  by  this  code 
section.  In  Cheney  v.  Selman,  71  Oa.  384,  the  bequest  was  to 
the  "  children  of  Tilda  Cleckler."  Neither  at  the  execution  of 
the  will  nor  at  the  death  of  the  testator  were  there  any  children 
of  Tilda  Cleckler  in  life.  She  had  one  son,  who  was  dead,  but 
who  left  surviving  him  his  children.  Under  these  circumstances 
the  court  held  that  the  son's  children  took  under  the  will,  by 
virtue  of  code  section  3330.  The  rule  is  different  where  the  de- 
vise is  to  a  class  and  some  members  of  the  class  survive  the  testa- 
tor. The  survivors  take  the  entire  legacy.  Davie  v.  Wynn,  80 
Oa.  673 ;  Tolhert  v.  Burns,  82  Oa,  213 ;  Martin  v.  Trv4itees,  supra. 
The  fact  is  admitted  that  the  children  of  Mrs.  Sanders  died  before 
the  death  of  the  testator.  She  was  the  sole  survivor  of  the 
class,  and  took  the  entire  l^acy  devised  to  her  and  her  children. 
Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 
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GEORGIA  CO-OPERATIVE  FIRE  ASSOCIATION  v. 
BORCHARDT  &  COMPANY. 

1.  The  assignment  of  a  fire-insurance  policy  without  the  consent  of  the  in- 
surer, after  a  loss  has  occurred  thereunder,  does  not  render  the  policy  void, 
bat  the  assignee  has  the  right  to  bring  an  action  thereon. 

2.  Such  an  assignment  is  valid  without  the  consent  of  the  insurer,  although 
the  written  transfer  of  the  policy  purports  by  its  terms  to  be  subject  to  the 
consent  of  the  insurer. 

3.  Properly  construed,  the  suit  in  the  present  case  was  upon  the  insurance 
policies,  and  not  upon  a  written  adjustment  of  the  loss  and  a  promise  in 
writing  by  the  defendant  to  pay  the  amount  shown  by  the  adjustment. 

4.  The  name,  **The  €reorgia  Co-operative  Fire  Association,**  by  which  the 
defendant  was  sued,  taken  in  connection  with  the  allegations  in  the  peti- 
tion, that  **  the  defendant  insurance  company  or  association  [had]  an  agent 
and  a  place  of  doing  business  in  the  *'  county  wherein  the  suit  was  brought, 
and  on  a  named  date  issued  **  its  certain  policy  of  fire  insurance  whereby 
and  by  the  terms  of  which  it  insured  against  loss  by  fire  *'  eertain  property, 
imported  a  corporatitin ;  and  it  was  not  necessary,  even  as  skgainst  a  special 
demurrer,  to  allege  the  corporate  existence  of  the  defendant. 

5.  An  assignment  of  error  in  exceptions  pendente  lite  or  in  a  motion  for  a  new 
trial,  that  the  court  erred  in  refusing  to  sustain  a  motion  to  rule  out  the 
testimony  of  a  named  witness,  does  not  properly  present  any  question  for 
determination  by  this  court,  when  the  testimony  in  question  is  not,  either 
literally  or  substantially,  set  forth  in  connection  with  the  assignment  of 
error  in  such  exceptions  or  in  the  ground  of  the  motion  for  a  new  trial  com- 
plaining of  the  ruling  of  the  court,  and  no  statement  thereof  is  attached  .as 
an  exhibit  to  the  exceptions  or  to  the  motion. 

6.  In  a  suit  upon  a  fire-insurance  policy,  brought  by  an  assignee  of  such  pol- 
icy against  the  company  which  issued  it,  the  defendant  can  not  be  held 
bound  by  an  adjustment  of  'a  loss  sustained  under  the  policy,  made  after 
the  assignment,  between  the  insurer  and  the  assignor  of  the  policy,  unless 
in  sucli  adjustment  the  assignor  acted  as  the  authorized  agent  of  the  as- 
signee. 

Babmitted  January  30,  —  Decided  June  14,  1906. 

Action  oa  insurance  policy.  Before  Judge  Gale.  City  court 
of  Brunswick.     June  25,  1904. 

Ernest  Dart,  for  plaintiff  in  error. 

C.  P.  Ooodyear  and  Max  Isaac,  contra. 

Fish,  P.  J.  Benjamin  Borchardt  &  Company,  a  firm  com- 
posed of  Benjamin  Borchardt  and  Albert  Fendig,  brought  an  ac- 
tion in  the  city  court  of  Bnmswick,  against  "The  Georgia  Co- 
operative Fire  Association,"  on  two  fire-insurance  pc»licies,  alleg- 
ing that  "the  defendant  insurance  company  or  association  bad 
an    agent  or  place  of   doing   business  in  the  county  of  Glynn. 
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Both  of  the  policies  were  alleged  to  have  been  issued  by  the  de- 
fendant upon  a  certain  stock  of  groceries  and  the  store  fixtures 
contained  in  a  described  building  in  the  city  of  Brunswick,  one  of 
them  having  been  issued  on  July  6,  1903,  to  H.  H.  Brady  and 
by  him  subsequently  transferred,  with  the  consent  of  the  de- 
fendant, to  L  Bordeaux,  and  the  other  having  been  issued  by 
the  defendant  on  August  17,  1903,  to  said  Bordeaux.  The  first 
policy  was  alleged  to  have  been  issued  "in  consideration  of  a 
membership  fee  of  eighty  cents  and  a  monthly  assessment  of 
eighty  cents,"  and  the  other  "in  consideration  of  a  member- 
ship fee  of  forty  cents  and  a  monthly  assessment  of  forty  cents," 
the  older  policy  being  in  the  sum  of  $400,  and  the  other  in  the 
sum  of  $200.  It  was  alleged,  that  the  premiums  on  each  policy 
had  been  paid  for  a  full  term  of  one  year,  and  that  on  October 
24,  1903,  a  fire  occurred  which  totally  destroyed  the  property 
insured,  which  then  belonged  to  Bordeaux.  It  was  further  al- 
leged that  after  the  fire  "  an  adjuster  of  said  association  came  to 
Brunswick  and  adjusted  said  fire  loss  with  the  said  L.  Bordeaux 
in  writing  for  the  sum  of"  $333.14,  "and  agreed  to  pay  it  within 
a  reasonable  time,"  which  sum  the  plaintiffs  were  entitled  to  re- 
ceive by  reason  of  an  assignment,  dated  October  26,  1903,  of  each 
of  said  policies,  of  which  assignment  the  said  association  had 
3ue  notice.  It  was  further  alleged,  that  the  adjustment  created 
this  sum  a  liquidated  demand,  and  that  the  association  had  neg- 
lected and  refused  to  pay  the  same  to  either  Bordeaux  or  the 
plaintiffs.  Copies  of  the  material  portions  of '  the  two  policies 
were  attached  to  the  petition  as  exhibits,  and  the  several  as- 
signments referred  to  were  also  attached.  The  defendant  filed 
both  general  and  special  demurrers,  aui,  subject  thereto,  an- 
swered. The  court  overruled  the  demurrers,  and  upon  the  trial 
there  was  a  verdict  for  the  plaintiffs.  The  defendant  had  duly 
filed  exceptions  pendente  lite  to  the  overruling  of  the  demurrers 
and  also  to  certain  other  rulings  made  during  the  trial;  and, 
after  the  verdict,  made  a  motion  for  a  new  trial,  which  the  court 
overruled.  In  the  bill  of  exceptions  error  is  assigned  upon  the 
exceptions  pendente  lite  and  also  upon  the  judgment  refusing 
the  new  triaL 

1.  The  petition  was  demurred  to  upon  the  ground  that  no 
cause  of  action  was  set  forth  therein  in  favor  of  anybody,  and 
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upon  the  further  ground  that  the  facts  set  forth  therein  showed 
that  the  plaintiff  had  no  legal  right  to  institute  and  maintain  the 
suit.  It  needs  no  argument  to  demonstrate  that  a  cause  of  ac- 
tion was  set  out  in  the  petition.  The  only  ground  urged  here  in 
support  of  the  contention  that  the  petition  did  not  show  a  cause 
of  action  in  favor  of  anybody  is  that  the  transfers  of  the  policies 
to  the  plaintiff,  without  the  consent  of  the  insurer,  rendered  them 
void,  and  section  2102  of  the  Civil  Code  is  cited  to  support  such 
contention.  That  section  provides  that  "An  alienation  of  the 
property,  and  a  transfer  of  the  policy,  without  the  consent  of  the 
insurer,  voids  it;"  but  this  section  is  not  applicable  after  a  loss 
occurs.  "  After  the  loss  occurs,  a  sale  of  the  property  and  trans- 
fer of  the  policy  does  not  affect  the  liability  of  the  insurer,  but 
the  assignee  may  recover."     §  2105. 

2.  The  contention  that  the  petition  showed  no  right  of  re- 
covery in  the  plaintiff,  because  each  of  the  written  transfers  to  it 
was  **  subject  to  the  consent  of  the  Greorgia  Co-operative  Fire 
Association,"  and  such  consent  was  not  alleged,  is  without  merit 
As  the  section  of  the  Civil  Code  last  cited  shows,  no  consent  of 
the  insurer  was  necessary  to  render  valid  assignments  of  the  pol-  * 
ides  occurring  after  the  loss.  After  the  loss,  the  claim  of  the 
insured,  like  any  other  chose  in  action,  could  be  assigned  without 
in  any  way  affecting  the  insurer's  liability.  Civil  Code,  §•  2105 ; 
May,  Ins.  468 ;  Wood,  Ins.  189.  It  has  been  held,  rightly  we 
think,  that  a  condition  in  a  policy  of  fire  insurance  prohibiting  an- 
assignment  or  transfer  of  the  same  after  loss,  without  the  consent 
of  the  insurer,  is  null  and  void,  as  inconsistent  with  the  covenant 
of  indemnity  and  contrary  to  public  policy.  Joyce,  Ins.  §§  904, 
2322 ;  Roger  Williams  Ins.  Co.  v,  Carrington,  43  Mich.  252  ; 
Alkan  t?.  New  Hampshire  Ins.  Co.,  53  Wis.  136 ;  Goit  v.  Ins.  Co., 
25  Barb.  (N.  Y.)  189;  Courtney  v.  Ins.  Co.,  28  Barb.  116;  West 
Branch  Ins.  Co.  v.  Helfenstein,  40  Pa.  St  289.  The  policies 
of  insurance  having  been  assigned  after  loss,  the  assignee  simply 
stood  in  the  shoes  of  the  assignor,  and  any  valid  defense  which 
the  insurer  might  have  had  against  the  insured  could  be  set  up 
against  the  assignee.  No  right  of  the  insurer  being  affected  by 
the  assignments  of  the  policies,  it  would  be  a  mere  act  of  caprice 
or  bad  fsdth  for  it  to  take  advantage  of  the  stipulation  that  the 
transfers  were  subject  to  its  consent,  by  withholding  such  con- 
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sent  in  order  to  defeat  the  claim  of  the  assiguee.  The  assign- 
ments being  perfectly  valid  without  the  consent  of  the  insurer, 
and  its  rights  being  in  no  way  affected  thereby,  the  condition  in 
question  was  superfluous,  and  the  law  will  not  tolerate  its  en- 
forcement against  the  assignee.  The  words,  <' subject  to  the 
consent  of  the  Georgia  Co-operative  Fire  Association,"  aire  to  be 
treated  as  mere  surplusage.  Doubtless  the  assignor,  by  mere  in- 
advertence or  mistake,  merely  filled  out  a  blank  form  on  the 
back  of  the  policy  for  an  assignment  before  loss,  or  followed  the 
wording  of  the  previous  assignment  of  one  of  the  policies,  before 
loss,  to  himself. 

3.  One  ground  of  the  special  demurrer  was,  that  the  petition 
declared  upon  a  written  adjustment  of  the  loss  and  a  special 
promise  in  writing  by  the  defendant  to  pay  the  amount  of  such 
adjustment,  and  that  no  copy  of  the  adjustment  or  of  such 
written  promise  was  attached  to  the  petition,  and  therefore  the 
suit  should  be  dismissed.  "We  agree  with  the  view  taken  by  the 
defendant  in  other  grounds  of  its  demurrers,  that  is,  that  this 
was  a  suit  upon  the  insurance  policies,  and  not  upon  a  writ- 
ten promise  to.  pay  the  specific  amount  shown  by  the  written 
adjustment  of  the  loss.  In  the  first  place,  the  petition  did 
not  allege  that  the  defendant  or  its  adjuster  promised  in  writ- 
ing to  pay  the  amount  of  the  adjustment,  or  any  other  amount. 
The  allegation  was,  that  the  adjuster  of  the  defendant  had 
"adjusted  said  fire  loss  with  the  said  Bordeaux  in  writing  for 
the  sum  of  three  hundred  and  thirty -three"  dollars  and  fourteen 
cents  "and  agreed  to  pay  it  within  a  reasonable  time."  From 
this  it  appeared  that  the  adjustment  was  in  writing,  but  whether 
the  agreement  to  pay  the  amount  thereof  was  in  writing  did  not 
appear.  There  was  no  allegation  that  anything  had  been  as- 
signed to  the  plaintiffs  except  the  policies,  nor  did  it  even  appear 
whether  the  assi<(nments  of  the  policies  occurred  before  or  after 
the  adjustment ;  and  the  right  of  the  plaintiffs  to  receive  the 
amount  fixed  by  the  adjustment  was  allt^ed  to  be  "  by  reason  of 
an  assign ujent  of  each  of  said  policies,  .  .  of  which  assignment  the 
said  associntion  had  due  notice."  It  is  true  that  in  one  paragraph 
of  the  petiiion  it  was  alleged,  "that  although  said  association  had 
promised  to  pay  said  sum  of  three  hundred  and  thirty-three 
dollars  and  fourteen  cents  aforesaid,  within  a  reasonable  time,  as 
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the  satisfaction  of  said  loss,  said  company  or  association  has 
wholly  neglected  and  refused  to  pay  same  to  this  date,  or  any 
part  thereof,  to  either  the  said  L.  Bordeaux  or  these  petitioners ; 
and  petitioners  further  show  that  the  said  adjustment  created 
this  a  liquidated  demand;"  and  this  allegation  as  to  the  amount 
sued  for  being  a  liquidated  demand  is  relied  on  in  support  of  the 
ground  of  the  demurrer  now  under  consideration.  But  this  does 
not  shpw  that  the  plaintiffs  were  not  suing  on  the  contracts  con- 
tained in  the  policies.  We  understand  a  liquidated  demand  to 
be  one** where  by  agreement  or  otherwise  the  sum  to  be  paid  is 
fixed  or  certain."  Civil  Code,  §  2884.  So  the  mere  allegation 
that  the  adjustment  created  this  a  liquidated  demand,  without 
more,  simply  amounts  to  an  averment  that  the  amount  of  the 
liability  of  the  insurer  upon  the  policies  had,  by  reason  of  the 
adjustment,  become  fixed  and  certain.  The  amount  of  the  in- 
surer's liability  might  well  have  been  liquidated  without  in  any 
wise  interfering  with  the  right  of  the  insured,  or  of  one  to 
whom  the  policy  bad  been  assigned  after  a  loss,  to  bring  an 
action  upon  a  breach  of  the  covenants  contained  in  the  policies. 
4  There  was  a  special  demurrer  upon  the  ground  that  it  was 
not  allied  in  the  petition  whether  the  defendant  was  a  corpo- 
ration, partnership,  or  natural  person.  In  Mattox  v.  State,  115 
Ga.  212,  the  accused  was  indicted  for  the  offense  of  simple 
larceny,  the  indictffeent  alleging  that  the  owner  of  the  property 
alleged  to  have  been  stolen  was  the  Acme  Brewing  Company. 
A  demurrer  was  filed  upon  the  ground  that  the  indictment  was 
defective,  for  the  reason  that  it  did  not  set  forth  the  ownership 
of  the  property,  as  the  term  "  Acme  Brewing  Company "  was 
not  the  name  of  an  individual,  and  did  not  import  either  a  part- 
nership or  a  corporation.  The  demurrer  was  overruled,  and 
the  accused  was  tried  and  convicted.  This  court  held  that  the 
name  "Acme  Brewing  Company"  imported  a  corporation,  and 
that  "  Whei^  in  an  indictment  for  larceny  the  ownership  of  the 
goods  alleged  to  have  been  stolen  is  laid  in  a  name  which  im- 
ports a  corporation,  the  presumption  is  tliat  it  is  the  name  of  a 
corporation,  and  it  is  not  necessary,  even  as  against  a  special  de- 
murrer, to  allege  the  fact  of  incorporation."  In  Holcomb  v. 
Cable  Company,  119  Oa,  466,  it  was  held  that  the  name,  "The 
Cable  Company,"  imports  a    corporation,  and  that  "  when  the 
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name  of  a  party  to  a  suit  is  such  as  to  import  that  the  party  is 
a  corporation,  there  is  a  presumption  to  this  effect,  which  prevails 
until  the  contrary  is  shown."  This  ruling  was  likewise  loadei 
upon  a  special  demurrer.  So  if  the  name,  "  The  Georgia  C5o-op- 
erative  Fire  Association,"  imports  a  corporation,  or  does  so  when 
considered  in  connection  with  allegations  in  the  petition,  it  is  clear 
from  these  decisions,  one  rendered  in  a  criminal  case  and  the  other 
in  a  civil  case,  that,  even  as  against  a  special  demurrer,  it  was  not 
necessary  to  allege  whether  the  defendant  was  a  corporation,  part- 
nership, or  natural  person.  It  is  perfectly  evident  that  the  name 
is  not  that  of  an  individual.  It  is  also  evident  that  this  name, 
when  taken  in  connection  with  the  allegations  that  "The  defendant 
insurance  company  or  association  had  an  agent  and  place  of  doing 
business  in  [Glynn]  county,"  and,  on  named  dates,  issued  "  its 
certain  [policies]  of  fire  insurance,  whereby  and  by  the  terms  of 
which  it  insured,"  etc.,  imports  either  a  firm  or  a  corporation ; 
as  an  entity,  not  an  individual,  engaged  in  carrying  on  business, 
must  be  the  one  or  the  other.  The  name  itself  is  more  appro- 
priate to  a  corporation  than  to  a  partnership,  for  the  name  of 
no  individual  is  disclosed  therein.  It  is  clear,  from  previous 
decisions  of  this  court,  that  if  the  defendant  had  been  engaged 
in  carrying  on  a  regular  business  under  the  name,  ''The  Geor- 
gia Co-operative  Fire  Company,"  the  name,  thus  used,  would  have 
imported  a  corporation.  Wilson  v.  Spragm  Mowing  Machin-e 
Company  y  55  Oa,  671 ;  Cribh  v.  Way  cross  Ltimher  Company  ^  82 
Oa.  597;  Smith  v.  ddumhia  Jewelry  Company^  114  Oa.  698; 
Matiox  V.  5i^a^«,  supra ;  Perkins  Company  v.  Shewmake,  119  Ga. 
617;  Holcomh  v.  Caile  Company ^  supra;  Turner's  Chapel  A^ 
M,  E.  Church  v.  Lord  Lumber  Company^  121  Ga,  376.  In 
each  of  those  cases  the  name  ended  with  the  word  "  Company," 
which  was  not  preceded  by  the  conjunction  "  and,"  as  is  usual 
in  partnership  names.  ^  We  can  see  no  reason  for  making  a 
distinction  between  the  words  "company"  and  ''•association," 
when  they  are  respectively  used  to  designate  an  entity  engaged 
in  carrying  on  business  and  making  contracts.  Each  of  the 
words  is  used  in  defining  the  other.  One  of  the  meanings  of 
the  word  "  company "  is  "An  association  of  persons  for  the  pur- 
pose of  carrying  on  some  enterprise  or  business;"  and  one  of 
the  meanings  of  the  word  "  association  "  is  a  union  of  persons 
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in  a  company  or  society  for  some  particular  purposa"  Webst. 
Diet.  So  the  word  "  association/'  when  used  with  descriptive 
adjectives  as  the  name  of  a  business  entity,  is  as  much  indic- 
ative of  a  corporation  as  the  word  "  company "  when  so  used. 
Other  courts,  in  determining  whether  a  particular  name  im- 
ported a  corporation,  have  made  no  distinction  between  these  two 
words.  Stein  v,  Indianapolis  Building  etc.  Association,  18  Ind. 
237;  Odd  Fellows  Building  Association  v.  Hogan,  28  Ark.  261. 
We  are  of  the  opinion  that  the  name  by  which  the  defendant 
was  sued,  when  considered  in  the  light  of  the  allegations  of  the 
petition,  imported  a  corporation;  and  there  was,  therefore,  no 
error  in  overruling  the  special  demurrer  in  question. 

5.  In  the  exceptions  pendente  lite,  and  in  one  ground  of  the 
motion  for  a  new  trial,  error  is  assigned  upon  the  refusal  of  the 
court,  upon  motion  of  the  defendant;  to  rule  out  all  of  the  testi- 
mony of  a  named  witness  for  the  plaintiff.  What  the  testimony 
of  this  witness  was  neither  appears  in  connection  with  the  assign- 
ment of  error  in  the  exceptions  pendente  lite  nor  in  the  ground 
of  the  motion  for  a  new  trial  complaining  of  this  ruling  of  the 
Court,  and  no  'statement  of  such  testimony  is  attached  to  the 
exceptions  or  to  the  motion  as  an  exhibit.  Under  numerous 
rulings  of  this  court,  therefore,  this  assignment  of  error  can  not 
be  considered. 

6.  One  ground  of  the  motion  was,  "  that  the  court  erred  in  rul- 
•  ing  that  the  assignment  of  the  policy  was  sufficient,  valid,  and  legal, 

and  that  the  sole  issue  in  the  case  was  whether  there  had  been 
an  adjustment  of  the  loss  and  a  promise  to  pay  a  specific  amount 
in  settlement  thereof."  One  assignment  of  error  upon  this  charge 
is,  that  there  were  other  issues  raised  by  the  defendant's  plea 
besides  the  question  as  to  whether  there  had  been  an  adjustment 
of  the  loss.  Another  ground  was,  that  the  court  erred  in  charg- 
ing that  "if  the  defendant  company,  through  its  agent,  Mr. 
Wilcox,  agreed  with  Bordeaux  that  his  loss  sustained  amounted 
to  the  sum  of  three  hundred  and  thirty-three  dollars  and  four- 
teen cents,  and  agreed  to  pay  that  amount  in  settlement  thereof,^ 
then  the  plaintiffs  in  this  case,  K  Borchardt  &  Company,  the 
transferees  of  these  two  policies  from  L.  Bordeaux,  would  be 
entitled  to  recover  that  amount,,  and  would  be  entitled  to  recover 
interest  on  such    amount  from   the  date  of   the  agreement  or 
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adjustment  until  the  same  was  paid,  at  the  rate  of  seven  per 
cent  per  annum."  One  assignment  of  eiror  upon  this  instruc- 
tion is,  that  the  plaintiffs  "could  not  recover  under  an  agree- 
ment with  Bordeaux  to  pay  Bordeaux,  unless  the  agreement  to 
pay  was  itself  transferred  to  Borchardt  &  Company."  Another 
ground  was,  that  the  court  erred  in  charging  that  if  the  jury- 
believed  that  the  plaintiffs  had,  by  a  preponderance  of  the  evi- 
dence, established  that  the  defendant  agreed  with  Bordeaux  that 
the  amount  of  the  loss  sustained  by  him  under  the  terms  of  the 
policies  was  three  hundred  and  thirty-three  dollars  and  fourteen 
cents,  and  agreed  to  pay  that  amount  in  settlement  of  the  same, 
it  would  be  the  duty  of  the  jury  to  find  in  favor  of  the  plain- 
tiflfs  the  full  amount  of  three  hundred  and  thirty-three  dollars 
and  fourteen  cents,  with  interest  from  the  date  of  the  adjust- 
ment. Error  is  assigned  upon  this  instruction,  because  *'the 
evidence  disclosed  no  legal  right  of  Borchardt  &  Company  to 
recover  a  sum  agreed  to  be  paid  tp  Bordeaux,"  and  because  the 
charge  "  placed  upon  the  plaintiffs  no  burden  whatever  of  show- 
ing any  connection  l^etween  Bordeaux  and  themselves,  in  order 
to  recover,  although  the  evidence  showed  no  contract  or  other 
relation  existed  between  the  plaintiffs  and  the  defendant."  It 
is  evident,  from  these  instructions,  that  the  court  tried  the  case 
upon  the  theory  presented  in  the  plaintiffs*  petition,  that  is,  that 
if  there  was  an  adjustment  of  the  loss  between  an  authorized 
agent  of  the  insurer  and  Bordeaux,  the  insured,  such  adjustment 
was  conclusive  upon  the  insurer  as  to  its  liability  and  the  amount 
thereof,  in  a  suit  upon  the  policies,  not  by  Bordeaux,  but  by 
Borchardt  &  Company,  to  whom  the  policies  had  been  trans- 
ferred, before  the  adjustment,  by  Bordeaux.  Whatever  effect 
the  adjustment  might  have  had  if  it  had  been  made  between 
Borchardt  &  Company  and  the  insurance  company,  it  seems  to 
us  very  clear  that,  in  a  suit  by  Borchardt  &  Compmy  as^ainst 
the  insurer,  an  adjustment  of  the  loss  by  an  agent  of  the  latter 
with  Bordeaux,  occurring  after  he  had  assigned  all  his  interest 
in  the  policies  to  the  plaintiffs,  could  not  be  conclusive  upoq  the 
defendant  upon  the  question  of  its  liability  and  the  amount  of 
the  same.  Possibly  it  might  in  such  a  suit  be  used  as  evidence 
in  the  nature  of  an  admission  of  liability  by  the  insurer,  but  it 
could  rise  to  no  higher  dignity  than  that.       In  order  for   the 
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adjustment,  when  made,  to  be  binding  upon  the  insurance  com- 
pany, it  had  to  be  also  binding  upon  the  then  legal  owner  of 
the  poUcies.  It  could  not  bind  one  of  these  parties  unless  it 
bound  the  other.  The  evidence  showed  that  the  general  manager 
and  adjuster  of  the  insurer,  when  he  went  to  Brunswick  to  ad- 
just the  loss,  refused  to  recognize  the  validity  of  the  assignments 
of  the  policies  to  Borchardt  &  Company,  and  hence  declined  to 
have  any  dealings  with  a  member  of  that  firm  in  connection  with 
the  adjustment  of  the  loss.  All  his  dealings  in  this  respect 
were  with  Bordeaux,  who  was  not  shown  by  the  evidence  to  have 
had  any  authority  to  represent  and  bind  the  firm  to  which  he 
had  previously  assigned  the  policies.  Indeed  it  was  not  shown 
that  he  even  assumed  to  act  as  the  agent  of  Borchardt  &  Com- 
pany. Under  the  evidence,  an  adjustment  of  the  loss  between 
the  insurance  company  and  Bordeaux  was  not  equivalent  to  an 
adjustment  between  the  insurer  and  the  assignees  of  the  policies ; 
and  a  promise  by  the  insurer  to  Bordeaux  was  not  a  promise  to 
Borchardt  &  Company.  Besides,  the  charges  complained  of  as- 
sumed that  in  this  suit  the  defendant  comp&ny  would  be  bound 
by  an  adjustment  of  the  loss  by  the  insurer  with  Bordeaux, 
whether  he  was  acting  a9  agent  of  the  plaintiffs  or  not,  and,  upon 
this  assumption,  the  jury  w^e  instructed  to  find  for  the  plain- 
tiffs the  full  amount  sued  for,  if  they  believed,  from  the  evidence, 
that  the  loss  had  been  adjusted  at  this  sum  by  the  defendant 
with  Bordeaux. 

The  following  cases  are  authority,  if  any  can  be  needed,  for  the 
proposition  that  Borchardt  &  Company  were  not  bound  by  the 
adjustment  between  Bordeaux  and  the  defendant  company.  Fire 
Association  of  London  v.  Blum,  63  Tex.  282;  American  Central 
Ins.  Co.  V,  Sweetser,  116  Ind.  370 ;  Brown  v,  Roger  Williams  Ins. 
Co.,  5  R.  I.  394;  Hall  v.  Fire  Association  of  Philadelphia,  64  N. 
H.  405 ;  Harrington  v.  Fitchburg  Mutual  Fire  Ins.  Co.,  124  Mass. 
126.  In  the  Indiana  case  it  was  held:  "  The  assignee  of  a  policy 
of  insurance  is  not  bound  by  any  agreement  which  the  assignor 
may  make  with  the  insurance  company,  subsequent  to  the  as- 
signment, as  to  the  amount  which  shall  be  accepted  as  a  satisfac- 
tion of  its  liability."  In  the  Texas  case,  as  in  the  present  one, 
the  poUcy  had*'  been  assigned  after  the  loss  occurred,  and  there 
was,  after  the  assignment,  an  adjustment  of  the  loss  between  the 
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insured  and  the  insuraDce  company,  which  the  court  held  not  to 
be  binding  on  the  assignee.  In  the  other  cases  cited,  the  same 
principle  was  applied  where  the  policy  was  made  payable,  in 
case  of  loss,  to  a  creditor  of  the  insured. 

The  claim  of  the  plaintiffs  against  the  defendant  was,  under  the 
evidence,  an  unliquidated  demand ;  the  charges  of  the  court  ex- 
cepted to  were  erroneous,  and  a  new  trial  must  be  granted. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C.  X,  abeent,  and  Lumjpkin, «/".,  not  presiding. 


COTHRAN  V.  WITHAM. 

C.  executed  the  following  contract:  **This  is  to  certify  that  I  have  this  day 
bought  of  [W.]  five  shares  of  the  cf^ltal  stock  of  [a  named  bank],  and  in 
consideration  of  the  price  paid,  and  for  value  received,  I  hereby  agree  not 
to  sell  all  or  any  part  of  the  stock  at  any  time,  until  I  have  first  offered 
the  same  to  [W.]  in  writing  at  the  book  value  of  said  stock,  giving  him 
ample  time  to  accept  or  refuse  the  purchase,  binding  my  heirs,  ezecators, 
and  administrators  in  the  above  option  and  agreement."  In  a  suit  by 
W.  against  C.  for  the  breach  of  the  contract.  Held :  (1)  The  contract 
was  not  void  for  indefiniteness  as  to  the  time  when  it  should  become  op- 
erative. (2)  It  was  not  unilateral.  (8)  The  allegations  of  special  dam* 
age  were  too  general,  vague,  and  speculative  to  be  the  basis  of  a  recovery. 
(4)  W.  was  entitled  to  recover. nominal  damages  only. 

Argued  January  31,  — DeoidedJune  14,  1906. 

Action  for  damages.  Before  Judge  Reid.  City  court  of  At- 
lanta.    January  4,  1904. 

Brown  &  Eandolph,  for  plaintiff  in  error. 
Spencer  B.  Atkinson  and  E,  Winn  Bom,  contra. 

Fish,  P.  J.  W.  S.  Witham  brought  an  action  for  damages 
against  J.  C.  Cothran  for  the  breach  of  the  contract  following : 

STOCK    OPTION. 

«  This  is  to  certify  that  I  have  this  day  bought  of  W.  S.  With- 
am five  (5)  shares  of  the  capital  stock  of  the  Bank  of  Carters- 
ville,  Ga.,  and  in  consideration  of  the  price  paid,  and  for  value 
received,  I  hereby  agree  not  to  sell  all  or  any  part  of  the  stock  at 
any  time,  until  I  have  first  offered  the  same  to  W.  S.  Withain  in 
writing  at  the  book  value  of  said  stock,  giving  him  ample  time  to 
accept  or  refuse  the  purchase,  binding  my  heirs,  executors,  and 
administrators  in  the  above  option  and  agreement. 

"Witness,  T.  H.  Willis.  J.  C.  Cothran.'* 
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The  petition  allied  that  the  defendant  sold  the  five  shares  of 
stock  to  other  parties  on  March  16,  1903,  without  having  first  in 
any  way  offered  them  to  the  plaintiff.  General  damages  were 
laid  in  the  sum  of  five  thousand  dollars.  Paragraph  9  of  the  pe- 
tition was  as  follows:  *'(9)  Your  petitioner  shows,  that,  by  reason 
of  the  said  sale  of  stock  by  said  defendant,  your  petitioner  lost, 
in  the  way  of  profits,  $300.00 ;  that  said  sale  forced  your  peti- 
tioner to  buy  six  shares  of  the  capital  stock  of  said  bank  at  the 
cost  of  $15.00  per  share  over  and  above  the  book  value  of  said 
stock,  making  $90.00 ;  that  your  petitioner's  expenses  were  $34- 
00  in  the  way  of  railroad  fare  and  lawyer  fees;  that  he  was 
president  and  financial  agent  of  the  Bank  of  Cartersville,  and  on 
account  of  said  breach  of  said  option  your  petitioner  lost  control 
of  said  bank  as  president  and  financial  agent,  which  positions  paid 
your  petitioner  $500.00  per  year,  thereby  greatly  damaging  your 
petitioner  to  the  extent  of  $4,500."  The  petition  was  demurred 
to  on  the  grounds:  "(1)  Said  petition  sets  forth  no  cause  of 
action.  .  .  (2)  The  damages  alleged  to  have  been  sustained  in 
said  petition  are  too  remote  and  speculative  to  be  the  basis  of 
any  1^1  recovery.  .  ,  (3)  Paragraph  9  of  said  petition  fails  to 
allege  why  it  was  necessary  for  the  petitioner  to  buy  six  shares 
of  the  stock  referred  to  therein,  and  from  whom  the  same  were 
bought,  and  fails  to  set  forth  tlie  market  value  of  the  stock  and 
tiie  price  paid  by  petitioner,  and  also  fails  to  set  forth  what  sum 
or  sums  were  paid  by  petitioner  by  way  of  railroad  fare,  and  to 
what  railroad,  and  when  and  why ;  and  said  paragraph  is  too 
vague  and  indefinite,  and  there  are  no  sufficient  allegations 
therein  to  charge  this  defendant  with  liability  for  the  repayment 
of  any  of  the  sums  therein  mentioned."  To  meet  the  demurrer, 
the  ninth  paragraph  of  the  petition  was  amended,  in  substance,  as 
follows:  Plaintiff,  at  the  time  he  sold  the  five  shares  of  stock  to 
the  defendant  and  for  a  long  period  of  time  prior  .thereto,  was 
presidelit  and  financial  agent  of  the  Bank  of  Cartersville,  and  for 
his  services  as  such  he  was  entitled  to  and  did  receive  the  sum  of 
$500.00  per  annum.  In  making  the  sale  of  the  stock  to  the  de^ 
fendant,  he  reserved  the  right  to  repurchase  the  same,  on  the 
terms  set  out  in  the  contract,  for  the  purpose  of  retaining  control 
of  the  majority  of  the  stock,  in  order  to  secure  his  re-election  to 
the  presidency  of  the  bank,  all  of  which  was  well  known  to  the 
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defendant.  For  the  purpose  of  preventing  the  re-election  of  the 
plaintiff  to  the  presidency  of  the  bank,  the  defendant,  without 
offering  the  five  shares  of  stock  to  the  plaintiff,  who  was  willing 
to  purchase  them  under  the  terms  of  the  contract,  sold  th'eni  to 
other  parties,  who  were  opposed  to  the  plaintiff's  re-election,  and 
by  this  means  plaintiff,  at  the  next  annual  election,  was  defeated 
for  the  presidency.  The  particulars  of  the  purchase  by  the  plain- 
tiff of  the  six  shares  of  stock  and  his  expenses  incident  thereto, 
mentioned  in  the  ninth  paragraph  of  the  original  petition,  were 
fully  set  out  in  the  amendment.  It  was  further  alleged  in  the 
amendment,  "that  it  was  necessary,  in  order  for  him  to  protect 
his  rights  in  the  premises,  to  give  notice  of  his  rights  in  respect  of 
said  shares  of  stock  [the  five  shares  he  sold  to  defendant]  to  said 
bank,  with  notice  not  to  transfer  the  said  shares  upon  the  books 
of  said  company ;  that  it  was  necessary  for  him  to  employ  coun- 
sel for  said  purpose,  and  .  .  for  said  services  he  paid  [named 
counsel]  the  sum  of  $25.00,  the  same  being  in  all  respects  a 
reasonable  charge  for  the  services  in  that  respect  rendered ; "  and 
that  by  the  breach  of  the  contract  by  the  defendant  the  plaintiff 
had  been  injured  and  damaged,  "  in  manner  and  by  means  afore- 
said, in  the  sum  herein  mentioned."  The  amendment  was  al- 
lowed subject  to  demurrer.  The  demurrers  previously  filed  were 
urged  against  the  petition  as  amended.  The  demurrers  were 
overruled,  except  as  to  the  damages  sought  to  be  recovered  on 
account  of  the  purchase  by  the  plaintiff  of  the  six  shares  of  stock 
and  expenses  incident  thereto,  and  all  aUegations  in  the  original 
petition  and  in  the  amendment  thereto  in  reference  to  this  matter 
were  stricken.  The  defendant  excepted  to  the  overruling  of  the 
general  demurrer,  and  of  the  special  demurrer  as  to  matters  other 
than  the  purchase  of  the  six  shares  of  stock  by  the  plaintiff. 
Counsel  for  the  plaintiff  in  error  insist  here  that  the  court  erred  in 
overruling  the  general  demurrer,  for  three  reasons:  (1)  The  con- 
tract for  the  breach  of  which  the  action  was  brought  "  was  void 
for  uncertainty  and  indefiniteness,  there  being  no  time  fixed  in 
the  contract  within  which  it  was  to  become  operative."  (2)  It 
was  unilateral,  in  that  only  Cothran  was  bound  by  its  terms. 
(3)  The  damages  sought  to  be  recovered  are  too  remote  and  spec- 
ulative, and  do  not  flow  logically  and  proximately  from  a  breach 
of  the  contract 
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1.  The  contract  was  not  void  for  uncertainty  and  indefiniteness 
in  that  no  time  was  fixed  for  it  to  become  operative.  Such  a 
time  was  fixed  in  express  terms,  viz.,  whenever  Cothran  decided 
to  sell ;  then,  before  selling  to  another  than  Witham,  be  was  to 
offer  the  stock  to  Witham,  in  writing,  at  its  book  value.  Counsel 
for  the  plaintiff  in  error  also  argued  that  the  contract  was  against 
the  policy  of  the  law,  in  that  it  placed  an  indefinite  restriction 
upon  the  alienation  of  the  stock,  and  violated  "  the  rule  against 
perpetuities."  We  can  not  concede  the  soundness  of  this  aigu- 
ment,  as  we  think  it  clear  that  the  right  of  Cothran  to  sell  the 
stock  at  any  time  he  might  see  fit  was  not  restricted,  save  that 
before  selling  it  to  one  other  than  Witham  he  was  bound  to  offer 
it  to  the  latter,  in  writing,  at  its  book  value;  and  that  in  any 
event  the  contract  would  have  terminated  upon  the  death  of 
Witham. 

2.  The  contract  was  not  unilateral.  The  agreement  of  Cothran 
to  offer  the  stock  to  Witham,  at  its  book  value,  before  selling  it 
to  another,  appears  to  have  been  part  of  the  transaction  of  the 
sale  of  the  stock  by  Witham  to  Cothran,  and  to  have  entered  into 
its  consideration.  In  view  of  the  terms  of  the  contract,  it  is  pre- 
sumable that  Witham  would  not  have  sold  the  stock  to  Cothran 
at  the  price  at  which  the  latter  bought,  if  Cothran  had  not  agreed 
that  before  he  sold  to  another  he  would  give  Witham  the  right 
to  repurchase  upon  the  terms  stated.  See  Hayes  v,  O'Brien,  23 
L  R  A.  555. 

3.  The  allegations  as  to  the  loss  of  $300  profits  were  too  gen- 
eral, and  the  special  demurrer  thereto  should  have  been  sustained. 
Under  the  provisions  of  the  Civil  Code,  §  3799,  the  fee  of  $25 
paid  to  attorneys  for  notifying  the  bank  not  to  transfer  on  its 
books  the  stock  sold  by  Cothran  was  clearly  not  recoverable,  and 
the  special  demurrer  to  the  allegation  setting  it  out  should  have 
been  sustained. 

4.  For  the  breach  of  a  contract  by  one  party  the  other  may 
recover  nominal  damages.  Civil  Code,  §  3801.  Witham,  there- 
fore, was  entitled  to  recover  nominal  damages  for  the  breach 
of  the  contract.  The  allegations  of  damage  on  account  of  his 
defeat  for  the  ofl&ce  of  president  and  financial  agent  of  the 
hank  at  the  election  next  succeeding  the  alleged  breach  of  the 
contract  by  Cothran,  however,  were  too  contingent  and  specu- 
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lative  to  be  the  basis  of  a  recovery.  It  was  not  alleged  that 
had  Cothran  retained  the  stock  he  was  under  any  obligation, 
legal  or  otherwise,  to  vote  it  for  Witham  in  the  election  of  offi- 
cers. Apparently  there  was  no  restriction  on  his  right  to  vote 
it  for  whomsoever  he  chose.  Nor  was  he  under  any  obliga- 
tion to  sell  the  stock  to  Withain  before  the  election  took  place, 
thus  putting  it  in  Witham's  power  to  control  the  stock  iode- 
pendently  of  him.  In  order  to  recover  damages  on  these  alle- 
gations, then,  one  of  two  alternatives  must  be  assumed,  viz., 
either  that  Cothran  would  have  sold  the  stock  to  Witham  be- 
fore the  election  if  he  had  not  sold  it  to  the  parties  to  whom  he 
did  sell ;  or  that,  in  the  event  he  had  not  sold  the  stock  at  all, 
he  would  have  voted  it  for  Witham  for  president  and  financial 
officer  of  the  bank.  In  the  nature  of  things,  neither  of  these 
alternatives  is  susceptible  of  proof.  It  follows  that,  under  the 
allegations  of  the  petition,  Witham  is  entitled  only  to  nominal 
damages  for  the  breach  of  the  contract,  and  that  the  defend- 
ant's special  demurrer  should  have  been  sustained. 

Judgment  reversed.     All  the  Justices  fioncur^  except  Simmons, 
C.  J.,  absent,  and  Lumpkin,  J.,  not  presiding. 


EDMONDSON  v.  THE  STATE  (two  cases). 

1.  Neither  under  the  act  of  1885  (Acto  1884-5,  p.  475,  §80),  nor  under  the  con- 
stitutional provisions  allowing  the  judge  of  the  superior  court  to  preside  in 
the  city  court  in  cases  where  the.  judge  of  the  latter  is  disqualified  to  pre- 
side, did  the  judge  of  the  superior  court  of  the  Macon  circuit  have  author- 
ity to  administer  an  oath  and  attest  an  affidavit  made  as  a  basis  for  an 
accusation  in  the  city  court  of  Macon,  on  the  ground  that  the  judge  of 
the  latter  court  was  disqualified  from  attesting  the  affidavit  because  of  rela- 
tionship to  the  defendant.  A  judgment  based  upon  such  an  affidavit  and 
accusation  should  be  arrested  on  motion. 

2.  The  case  being  controlled  by  the  foregoing  ruling,  the  writ  of  error  based 
on  the  overruling  of  the  motion  for  new  trial  is  dismissed,  with  direction 
that  all  proceedings  in  the  case  be  vacated. 

Argued  May.ie— Decided  Jane  14, 1906. 

Accusation    of    carrying   concealed    weapons.      Before  Judge 
Clark.     City  court  of  Macon.     March  29,  1905. 

An  affidavit  was  made  before  the  judge  of  the  city  court  of 
Macon,  as  a  foundation  for  an  accusation  charging  the  defend- 
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aDt  with  the  offense  of  carrying  a  concealed  weapon,  under  the 
act  of  August  14,  1885,  creating  the  city  court  of  Macon  (Acts 
of  1884-5,  pp.  475-6).  The  defendant  was  related  to  the 
judge  of  that  court.  The  judge  considered  himself  disqualified 
to  act,  and  an  application  was  made  to  the  judge  of  the  superior 
court  of  the  circuit.  He  administered  the  oath  to  the  prosecu- 
tor and  attested  the  affidavit,  and  upon  it  an  accusation  was 
framed.  When  the  case  came  on  for  trial  the  judge  of  the 
superior  court  was  absent.  The  judge  of  the  city  court  passed 
an  order  declaring  himself  disqualified  and  calling  upon  tlie 
judge  of  the  city  court  of  Forsyth  to  preside  and  dispose  of  the 
case  for  him.  The  last-named  judge  presided,  and  after  convic- 
tion the  defendant  made  a  motion  in  arrest  of  judgment,  one 
ground  being,  because  the  affidavit  on  which  the  accusation  was 
based  showed  on  its  face  that  it  was  sworn  out  before  the  judge 
of  the  superior  court  of  the  Macon  circuit  without  authority  of 
law,  and  that  the  accusation  and  conviction  based  thereon  were 
illegal.  There  was  another  ground  of  the  motion,  which  need 
not  be  set  out.  The  defendant  also  made  a  motion  for  a  new  trial 
Both  motions  were  overruled,  and  the  defendant  excepted. 

M,  0,  Bayne,  for  plaintiff  in  error. 
William   Brunson,  solicitor-general,  contra. 

Lumpkin,  J.  (After  stating  the  facts. )  1.  The  act  of  August 
14,  1885  (Acts  1884-5,  pp.  475-6,  §  30),  provides,  "  That  the 
defendants  in  criminal  cases  in  said  city  court  of  Macon  may  be 
tried  on  written  accusation  setting  forth  plainly  the  offense 
charged,  founded  on  affidavit  made  by  the  prosecutor;  said  affi- 
davit shall  be  made  before  said  judge,  and  said  accusation 
shall  be  signed  by  the  prosecutor  and  the  prosecuting  officer  in 
said  court."  It  is  contended  that  the  judge  of  the  city  court  was 
disqualified  from  taking  and  attesting  the  affidavit,  because  of  his 
relationship  to  the  defendant.  It  is  not  altogether  certain  that 
there  was  any  disqualification  so  far  as  administering  the  oath 
and  attesting  the  affidavit  were  concerned,  although  the  judge  was 
disqualified  from  presiding  on  the  trial  of  the  case.  See,  on  this 
subject,  Thornton  v.  Wilson,  55  Ga.  607;  Savage  v.  Oliver,  110 
6a,  636,  638,  and  cases  cited;  17  Am.  &  Eng.  E.  L.  (2d  ed.) 
753;  Civil  Code,  §  4045.       On  the  subject  of  the  disqualification 
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of  ministerial  ofl&cers,  see  Herring  v.  State,  119  (?a.  710,  715; 
Ex  parte  Gist,  26  Ala.  156,  161 ;  Flury  v.  Grimes,  52  Oa.  341 ; 
State  V.  Jeter,  60  Oa.  489 ;  Johnson  v.  Shurley,  58  (?a.  417.  It 
is  unnecessary  to  decide  whether  the  judge  of  the  city  court  of 
Macon  was  qualified  to  administer  the  oath  and  attest  the  affi- 
davit or  not.  In  any  event,  no  authority  was  conferred  by  the 
act  of  1885  upon  the  judge  of  the  superior  court  to  do  so.  The 
constitution  authorizes  the  judge  of  the  city  court  and  the  judge 
of  the  superior  court  to  preside  in  the  courts  of  each  other  re- 
spectively, in  case3  where  either  is  disqualified,  in  any  county 
where  a  city  court  exists  (Civil  Code,  §  5851) ;  but  where  a  legis- 
lative act  provides  that  a  prosecution  in  a  certain  city  court  shall 
be  begun  by  affidavit  made  by  the  prosecutor,  which  shall  be 
made  before  the  judge  of  that  court,  the  constitutional  provision 
referred  to  does  not  of  itself  authorize  the  judge  of  the  superior 
court  of  the  circuit  to  take  and  attest  such  an  affidavit  on  the 
ground  that  the  judge  of  the  city  court  is  disqualified  from  acting, 
by  reason  of  relationship  to  the  defendant.  This  is  not  presiding 
in  a  case  in  the  city  court,  within  the  meaning  of  the  constitu- 
tioD.  Northwestern,  Mut,  Life  Ins.  Go,  v.  Wilcoxon,  64  Oa,  556; 
Ivey  V.  State,  112  Oa.  175.  The  affidavit  made  before  the  judge 
of  the  superior  court  and  attested  by  him,  and  the  accusation 
based  thereon,  being  without  authority  of  law,  the  judgmeut 
should  have  been  arrested  on  motion. 

2.  On  the  trial  the  judge  of  the  city  court  of  Forsyth  presided 
at  the  request  of  the  judge  of  the  city  court  of  Macon,  on  the 
ground  that  the  latter  was  disqualified.  Acts  1899,  p.  48.  In- 
asmuch as  the  ruling  above  made  controls  the  entire  case,  it 
would  be  useless  to  refer  to  the  ruliugs  made  on  the  trial  The 
writ  of  error  bringing  up  the  overruling  of  the  motion  for  a  new 
trial  is  dismissed,  with  direction  that  all  proceedings  in  the  case 
be  vacated. 

Judgment  reversed  in  the  first  case ;  writ  of  error  dismissed 
in  the  second  case,  vrith  direction.  All  the  Justices  concur,  ex- 
cept Simmons,  G.  J.,  absent 
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MOSELEY  V.  SCHOFIELD'S  SONS  COMPANY.  l!!!L12] 

1.  In  a  sait  for  damages  on  account  of  personal  injuries,  brought  by  a  servant 
against  his  master,  where,  among  various  allegations  of  negligence,  it  is 
charged  that  the  defendant  failed  to  furnish  the  plaintiff  a  safe  place  in 
which  to  work,  and  it  affirmatively  appears  from  the  petition  that  the 
plaintifPs  injuries  were  not  caused  by  the  character  of  the  place  in  which 
be  was  put  to  work,  or  in  any  manner  connected  therewith,  such  an  al- 
legation of  negligence  can  not  be  made  the  basis  of  a  recovery. 

%  A  master  is  liable  for  injuries  to  his  servant  caused  by  the  concurrent 
n^ligence  of  a  vice-principal  of  the  master  and  fellow-servants  of  the  serv- 
ant injured. 

S.  The  petition  in  the  present  case  was  not  open  to  the  objection  that  it  did 
not  make  it  appear  that  the  servant  was  himself  free  from  fault,  or  that  he 
had  not  equal  means  with  the  master  of  knowing  of  the  defective  condition 
of  the  appliance  which  caused  his  injuries. 

Argued  April  10,  —  Decided  June  14, 1906. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.     October  1, 1904. 

T.  S.  Felder  and  Arnold  &  Arnold,  for  plaintiff. 
Malcolm  D,  Jones^  for  defendant. 

Candler,  J.  This  case  comes  up  on  exceptions  to  the  sus- 
taining of  a  demurrer  to  the  plaintifiTs  petition.  The  material 
allegations  of  the  petition  were,  in  substance,  as  follows:  The 
defendant,  a  corporation,  is  engaged  in  a  general  iron  business, 
aod  in  the  business  of  erecting  smokestacks  and  iron  struc- 
tures, taking  contracts  and  subcontracts  for  that  purpose.  At 
a  time  designated,  the  defendant,  as  a  subcontractor,  was  "do- 
ing certain  work"  upon  the  plant  of  a  corporation  in  Alabama, 
and  the  plaintiff  was  employed  by  the  defendant  in  connection 
with  that  work.  He  was  a  new  man  in  the  defendant's  em- 
ployment, having  just  been  employed  on  the  day  before  the 
occurrence  out  of  which  the  suit  arose,  and  having  just  gone 
to  work  on  that  day.  He  "  was  employed  by  the  superintend- 
ent, or  foreman,  in  charge  of  said  work,"  and  was  told  that  his 
duties  were  to  do  such  things  as  might  be  required  of  him.  He 
was  at  first  put  to  work  helping  unload  a  car  of  material,  but 
subsequently  one  of  the  defendant's  employees  engaged  in  work- 
ing on  the  smokestack  quit,  and  the  superintendent  ordered  the 
plaintiff  to  take  his  place.  Accordingly,  he  mounted  the  struc- 
ture through   which  the  stack  went.     This  structure  was  de- 
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scribed  more  or  less  miuutely,  but  its  description  has  little  bear- 
ing upon  the  questions  at  issue.     At  the  top  of  the  smokestack 
was  a  pole,  or  shaft,  and  at  the  end  of  this  was  a  block,  or  pul- 
ley, over  which  a  jope  ran.     Que  end  of  the  rope  was  pulled 
by   an  employee  standing  on  the  brick  structure  already  men- 
tioned, while  the  other  end,  which  had  a  hook  in  it,  was  at- 
tached to  a  piece  of  steel  or  iron,  and  by  this  means  the  differ- 
ent parts  of  the  smokestack   were   raised    into    position.      The 
plaintiflf  was  a  newcomer,  and  was  not  familiar  with  the  appli- 
ances which  the  defendant  was  using.     He  was  ordered  to  pull 
the  rope,  for  the  purpose  of  raising  the  iron  sheet  u^  the*  stack 
to  a  point  where  other  employees  were  to  work  on  it.     While 
he  was  engaged  in  this  work,  the  iron  dropped  from  the  hook 
and  fell  upon  him,  inflicting  injuries  for  which   he  sued.     The 
allegations   of   negligence   were    as    follows:     "Defendant    was 
negligent  in  divers  particulars.     Defendant  failed  to  exercise  or- 
dinary care  in  furnishing  plaintiflf  a  safe  place  in  which  to  work. 
Defendant's  superintendent  and  employees  other   than  plaintiflf 
had  negligently  put  a  weak  and  defective  hook  at  the  end  of  the 
rope  where  it  was  attached  to  the  said  piece  of  iron.      The  said 
hook,  being  a  thin  piece  of  wire  bent  up,  and  being  only  about 
one  eighth  of  an  inch  in  diameter,  was  wholly  inadequate  to  hold 
the  said  piece  of  iron,  which  piece  of  iron  weighed  about  one 
hundred  and  fifty  pounds.     And  when  the  said  sheet  of  iron  was 
being  lifted  up,  the  said  hook,  on  account  of  its  inadequacy  and 
weakness,  bent  out,  lost  its  shape,  and  straightened  and  bent  to 
such  an  extent  that  the  iron  slipped  antl  pulled  oflf  of  it.     Plain- 
tiflf had  no  knowledge  of  said  defective  condition,  and  had   not 
hooked  the  hook  to  the  iron  piece,  and  was  a  newcomer,  and  was 
not  aware  of  the  danger  he  was  placed  in.     Defendant  failed  to 
exercise  ordinary  care  in  using  said  weak  and  inadequate  hook. 
Defendant's  superintendent  and  other  employees  at  work  knew 
that  the  said  hook  was  defective,  and  had  warning  thereof,  but 
failed  to  secure  a  good  and  strong  one.      Defendant's  employees 
negligently  placed  a  sheet  of  iron  weighing  one  hundred  and  fifty 
pounds  or  thereabouts  on  said  hook.     Defendant  failed  to  furnish 
plaintiflf  a  safe  place  in  which  to  work.     In  all  these  particulars 
defendant  was  negligent."     The  demurrer  was  upon  the  grounds 
that  (1)  no  cause  of  action  was  set  out;  (2)  the  petition  fails  to 
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show  that  the  plaiotiff  was  free  from  fault;  (3)  it  affirmatively 
appears  that  the  plaintiff  was  at  fault;  (4)  the  petition  fails  to 
show  that  by  the  exercise  of  ordinary  and  reasonable  diligence 
the  plaintiff  could  not  have  avoided  the  injury  complained  of; 
(5)  it  affirmatively  appears  that  the  defect  in  the  book  alleged 
to  have  caused  the  injury  was  patent^  and  could  have  been  dis- 
covered by  the  plaintiff  by  the  exercise  of  ordinary  diligence ;  (6) 
the  petition  fails  to  show  that  the  plaintiff  did  not  have  equal 
means  with  the  defendant  of  knowing  of  the  defect  in  the  hook ; 
and  (7)  the  petition  shows  that  the  injury  complained  of  was 
due  to  the  negligence  of  the  plaintiff's  fellow-servants.  The  de- 
fendant also  demurred  specially  to  the  following  language  in  the 
nmth  paragraph  of  the  petition:  "Defendant  was  negligent  in 
divers  particulars.  Defendant  failed  to  exercise  ordinary  care 
aad  in  furnishing  plaintiff  a  safe  place  in  which  to  work." 

1.  It  will  be  observed  from  a  reading  of  the  allegations  of  neg- 
ligence contained  in  the  petition,  which  we  have  quoted  in  full, 
that  the  charge  that  the  defendant  failed  to  furnish  the  plaintiff  a 
safe  place  in  which  to  work  is  repeated,  being  contained  in  two 
different  paragraphs  of  the  petition.  The  special  demurrer  went 
only  to  one  of  these  paragraphs,  and  so,  even  if  sustained,  would 
leave  this  charge  of  negligence  still  in  the  petitioiL  It  may  be 
conceded,  however,  that  the  place  where  the  plaintiff  was  put  to 
work  by  his  employer  was  all  that  it  was  intended  to  charge 
against  it,  and  the  plaintiff  could  not  recover  on  these  allegations ; 
for  it  affirmatively  appears  that  the  injury  of  which  he  complains 
was  in  no  way  due  to  the  character  of  the  place  in  which  he  was 
put  to  work.  The  use  of  a  defective  appliance  was,  according  to 
his  petition,  the  real  cause  of  his  injuries.  It  is  therefore  un- 
necessary to  discuss  further  the  allegations  that  the  defendant 
was  negligent  in  failing  to  provide  a  safe  place  for  the  plaintiff 
to  work ;  for  it  needs  no  citation  of  authority  to  sustain  the  prop- 
osition that  negligence,  to  be  the  basis  of  a  recovery,  must  be 
connected  with  the  injury  which  is  the  subject  of  the  suit. 

2, 3.  The  grounds  of  the  demurrer  which  are  general  in  their 
nature  may,  for  the  sake  of  convenience,  be  divided  into  two  gen- 
eral classes,  viz.,  those  which  attack  the  petition  on  the  ground 
that  it  does  not  show  that  the  plaintiff  was  himself  free  from 
fault;  and  those  which  contend  that  it  appears  from  the  petition 
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that  the  plaintiff's  injuries  were  the  result  of  the  negligence  of  a 
fellow-servant,  for  which  the  master  is  not  liable.  Considering  the 
last  cootentiou  first,  we  think  it  clear  that  the  allegations  of  the 
petition  were  sufficient  to  put  the  defendant  on  proof  as  to  the 
real  authority  of  its  alleged  superintendent.  While  that  indi- 
vidual is  described  as  a  "superintendent,  or  foreman,"  and  while 
neither  of  these  words  necessarily  imports  that  the  one  to  whom 
they  were  applied  was  the  alter  ego  of  the  defendant,  it  was 
alleged  that  he  had  authority  to  employ  laborers,  and  was  in 
charge  of  the  work;  and  under  repeated  rulings  of  this  court,  such 
a  person  would  be  the  vice-principal  of  the  master.  Atlanta  Cot- 
ton Factory  v.  Speer^  69  Ga,  137;  Woodson  v.  Johnston,  109  Oa, 
454;  Taylor  v.  Georgia  Marble  Co.,  99  Ga.  512.  The  fact  that 
the  plaintiff's  injuries  were  caused  by  the  concurrent  negligence  of 
the  vice-principal  and  other  employees  of  the  defendant,  \vho  were 
undeniably  fellow-servants  of  the  plaintiff,  would  not  relieve  the 
master  from  liability.  Jackson  v.  Merchants  Trans.  Co.,  118  Ga. 
651.  Nor  do  we  think  there  is  any  merit  in  the  grounds  of  the 
demurrer  which  attack  the  petition  upon  the  idea  that  it  was  not 
alleged  that  the  plaintiff  himself  was  free  from  fault.  It  appears 
that  the  plaintiff  was  a  newcomer ;  that  he  had  been  employed 
only  the  day  before  his  injuries  were  received,  and  was  put  to 
work  on  that  very  day ;  that  he  had  not  had  an  opportunity  to 
become  familiar  with  the  appliances  in  use  by  the  defendant;  that 
be  had  just  been  ordered  from  one  piece  of  work  to  the  one  in 
performing  which  he  was  injured ;  and  that  he  was  bound  to  rely 
upon  the  diligence  of  the  superintendent  in  furnishing  him  safe 
appIinnce/3  with  which  to  work.  It  can  not  be  said  as  a  matter 
of  law  that  the  plaintiff  was  obliged  to  know  that  the  hook  used 
in  lifting  the  heavy  sheets  of  iron  was  insufficient  for  the  purpose 
for  which  it  was  used.  That  was  a  question  for  the  jury  to  de- 
termine. We  conclude  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  petition. 

Judgment  reversed.     All  the  Justices  concur,  except  Simmons^ 
C.  J.,  absent. 
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WELLMAKER  v.  WHEATLEY. 

1.  A  paper  recited  that  A  had  rented  to  B  a  farm  for  a  given  year,  "with 
the  refusal  of  buying  it  next  fall  for  the  sum  of  six  dollars  per  acre/*  and 
provided  that  if  B  **doe8  not  take  the  place/'  any  buildings  virhich  he  is 
compelled  to  have  shall  be  paid  for  by  A  at  a  reasonable  pHce,  if  they  '^  do 
not  trade."  Held^  that  the  legal  effect  of  the  paper  was  to  rent  the  farm 
to  B  and  to  give  him  the  option  of  purchasing  it  at  the  time  and  price 
stated. 

2.  In  a  writing  which  carries  on  its  face  mutual  promises,  terms  and  con- 
ditions expressed  on  one  side  may  be  the  consideration  for  terms  and  con- 
ditions expressed  on  the  other ;  and  in  such  a  case  proof  of  a  consider- 
ation different  from  that  expressed  in  the  writing  might  alter  its  terms  and 
conditions ;  and  when  it  would  have  this  effect,  parol  proof  would  be  in- 
admissible to  change  or  alter  the  consideration,  or  to  show  that  it  was  not 
applicable  to  the  promise  to  which,  on  the  face  of  the  contract.  It  appeared 
to  apply. 

3.  In  the  absence  of  proper  pleadings  asking  for  a  reformation  of  a  vnritten 
contract,  parol  evidence  is  inadmissible  to  show  that  the  contract  does  not 
set  forth  the  real  undertaking  entered  into  by  the  parties. 

4.  In  a  suit  by  the  vendee  to  compel  the  specific  performance  of  a  contract 
for  the  sale  of  land,  it  is  not  necessary  that  the  petition  should  allege  that 
the  vendee  has  tendered  a  deed  for  execution  by  the  vendor,  unless,  under 
the  terms  of  the  contract,  the  preparation  of  the  deed  devolved  upon  the 
vendee. 

5.  A  contract  recited  that  A  had  rented  B's  place,  which  was  not  otherwise 
described^  and  provided  that  A  should  have  an  option  to  purchase  the  place 
at  a  stated  amount.  Ueld^  that  parol  evidence  could  be  admitted  to  iden- 
tify the  place  referred  to  in  the  contract. 

6.  There  was  no  error  in  overruling  the  demurrer  to  the  petition,  nor  in  re- 
fusing to  grant  a  new  trial. 

Submitted  April  13,  —  Decided  June  14,  1906. 

ActioQ  for  specific  performanca  Before  Judge  Holden. 
liucoln  superior  court.     November  26,  1904. 

T,  H.  Remsen  and  John  T.  West,  for  plaintiff  in  error,  cited 
88  ffa.  321;  104  Oa,  162;  111  Ga.  455;  115  Ga.  408;  116 
Ga.  741 ;  6  L.  R.  A.  33 ;  11  Id.  805 ;  21  Id.  127,  132  ;  68  Ala. 
124;  91  Ind.  151;  90  Mo.  184;  10  West.  R.  564;  42  N.  W. 
962;  73  111. -453;  134  Mass.  555;  2  A.K.  Marsh.  345;  125  111. 
85';  1  A.  &  E.  Enc.  L.  (1st  ed.)  438. 

J.  M.  Pitner  and  R  K  Colley,  contra,  cited  111  Ga,  455; 
43-ffa.  427;  52  (7a.  448  ;  65  Ga.  657;  101  Oa.42;  118  Ga. 
920;  Civil  Code,  §§3675,  5201. 

Cobb,  J.  Wheatley  brought  an  action  for  the  specific  per- 
formance of  an  alleged  contract  for  the  purchase  of  land.      The 
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petition  alleged  the  makiog  of  the  contract,  a  tender  of  the  pur- 
chase-money, and  the  refusal  of  the  defendant  to  accept  the  same 
and  make  the  plaintiff  a  deed.  The  defendant  demuri-ed  to  the 
petition,  on  the  grounds,  that  no  cause  of  action  is  set  forth ;  the 
contract  is  unilateral ;  the  petition  fails  to  allege  that  the  contract 
was  in  writing ;  and  there  is  no  allegation  that  the  plaintiff  pre- 
pared and  tendered  a  deed  to  the  defendant.  The  petition  was 
amended,  and  a  writing  of  which  the  following  is  a  copy  was  set 
forth  as  the  contract  relied  on:  "September  19th,  1902.  This  is 
to  certify  that  C.  W.  Wheatley  has  rented  Miss  Lowe  Wellmaker's 
place  for  one  thousand  pounds  of  lint  cotton  for  the  year  1903, 
with  the  refusal  of  buying  it  next  fall  for  the  sum  of  six  dollars 
per  acre.  Said  place  is  to  be  controlled  and  protected  by  said  C. 
W.  Wheatley  just  the  same  as  if  it  belonged  to  him.  The  said 
C.  W.  Wheatley  agrees  to  take  care  of  the  lands,  clear  what  he 
can  free  of  charge.  If  he  does  not  take  the  place,  what  buildings 
he  is  compelled  to  have,  if  any,  are  to  be  paid  for  by  Miss  Lowe 
Wellmaker  at  a  reasonable  price,  if  we  do  not  trade.  [Signed] 
C.  W.  Wheatley,  Lowe  Wellmaker."  The  defendant  renewed 
her  demurrer,  and,  the  same  being  overruled,  excepted  pendente 
lita  In  her  answer  she  admitted  the  execution  of  the  paper,  but 
denied  that  it  constituted  an  enforceable  contract,  averring  that 
it  was  unilateral  and  without  consideration.  A  verdict  was 
returned  in  favor  of  the  plaintiff;  and  the  defendant's  motion  for 
a  new  trial  being  overruled,  she  excepted. 

1.  The  proper  construction  of  the  paper  relied  on  by  the  plain- 
tiff as  a  contract  is  that  the  defendant  rented  the  land  to  the 
plaintiff  for  the  year  1903,  and  gave  him  an  option  to  purchase. 
It  has  been  held  that  an  agreement  by  a  lessor  to  give  a  lessee, 
at  the  end  of  the  term,  the  «  refusal "  of  the  premises  for  another 
definite  term,  was  merely  an  expression  of  preference  for  the 
lessee  over  others,  and  did  not  bind  the  lessor  to  renew  the  lease. 
Arkansas  Pass  Land  Co.  v,  Hanaford,  4  Tex.  Civ.  App.  286.  A 
similar  construction  of  the  word  was  given  in  a  case  where  one 
person  promised  to  give  another  « the  refusal  [of  land]  when  he 
sold."  Deere  v.  Nelson,  73  Iowa,  188.  On  the  other  hand,  it 
has  been  expressly  held  that  an  agreement  in  a  lease  to  give  the 
lessee  "the  refusal"  for  another  term  bound  the  lessor  to  rent  to 

the  lessee  for  that  term,  upon  the  same  terms  and  conditions  as 

« 
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for  the  first  term.  Steen  v.  Schell,  46  Neb.  252;  McAdoo  v, 
CaUum,  86  N.  C.  419;  Tracy  v.  Albany  Ex.  Co.  (N.  Y.),  57  Am. 
Dec.  538.  « The  refusal  of  buying  [the  land]  next  fall  for  the 
sum  of  six  dollars  per  acre,"  and  the  agreement  that  the  defend- 
ant is  to  pay  for  ^certain  buildings,  "  if  [the  plaintiff]  does  not 
take  the  place,"  shows  the  intention  of  the  parties  to  have 
been  that  the  plaintiff  was  to  have  the  option  of  buying  at  a 
fixed  price  and  at  a  specified  time.  Tlie  expression  **  if  we  do 
not  trade"  evidently  means  the  same  thing  as  "if  he  does  not 
take  the  place."  The  payment  by  the  defendant  for  certain 
buildings  is  made  to  depend  both  upon  the  plaintiflPs  taking  the 
place  and  upon  the  parties  trading.  These  expressions  were 
intended  to  convey  the  same  idea*,  and  to  mean  the  same  thing  as 
"if  the^ plaintiff  does  not  exercise  the  option." 

2.  As  a  general  rule,  the  consideration  of  a  contract  is  open  to 
inquiry  as  between  the  original  parties,  and  even  the  considera- 
tion of  a  deed  may  be  inquired  into  when  the  principles  of 
justice  require  it.  Finney  v.  Cadwallader,  55  Oa.  78;  Civil 
Code,  §  3599.  But  this  rule  is  applicable  only  where  the  state- 
ment as  to  the  consideration  in  the  contract  is  merely  by  way 
of  recital.  The  consideration  may  be  so  referred  to  in  the  contract 
as  to  make  it  one  of  its  terms  and  conditions.  When  this  is 
true,  parol  evidence  is  not  admissible  to  vary  the  term,  although 
the  term  relates  to  the  consideration.  The  rule  is  thus  stated 
in  6  American  and  English  Enc.  Law  (p.  775):  "When,  how- 
ever, the  statement  of  the  consideration  leaves  the  field  of  mere 
recital  and  enters  that  of  contract,  thereby  creating  and  attest- 
ing rights,  as  shown  by  the  intention  of  the  parties  to  be  gath- 
ered from  the  instrument,  it  is  no  longer  open  to  contradiction 
by  extrinsic  evidence."  See  also  Browne,  Parol  Ev.  §31,  p.  44. 
In  a  written  contract  which  carries  on  itg  face  mutual  promises, 
terms  and  conditions  expressed  on  one  side  may  be  the  consid- 
eration for  terms  and  conditions  expressed  on  the  other.  In 
such  a  case  proof  of  a  consideration  different  from  that  ex- 
pressed in  the  written  instrument  might  alter  its  terms  and  con- 
ditions, and  if  it  would,  it  is  inadmissible.  Burke  v.  Napier,  106 
Ga,  329.  The  contract  under  consideration  in  the  present  case 
contains  on  its  face  mutual  promises.  There  was  a  promise  on 
the  parti  ^^  Wheatley  to  pay  one  thousand  pounds  of  cotton,  and 
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there  was  a  promise  on  the  part  of  Miss  Wellmaker  to  give  to 
Wheatley  the  use  of  the  farm  for  a  year,  and  the  right  to  pur- 
chase it  at  a  given  sum  per  acre  in  the  event  he  saw  fit  to  do 
so  during  the  fall  of  that  year.  It  was  on  its  face  really  a 
contract,  for  a  stated  consideration,  to  sell  two  things,  —  one  year's 
use  of  the  farm,  and  the  right  to  buy  the  same  upon  given  con- 
ditionsi  The  subject-matter  of  the  sale  was  doubla  It  is  pro- 
posed now  to  show  by  parol  that  the  contract  was  not  for  the 
sale  of  two  things  but  for  only  one,  that  is,  that  the  considera- 
tion stated  in  the  contract  applied  only  to  one  of  the  subject- 
matters  of  the  contract.  A  writing  which  on  its  face  shows  a 
contract  to  sell  two  things  is  certainly  altered  in  its  terms  by 
parol  evidence  that  there  was  a  contract  to  sell  only  one  thing. 
There  was  no  error  in  excluding  the  parol  evidence  to  show  that 
the  consideration  as  stated  in  the  contract  was  applicable  only 
to  the  agreement  to  rent. 

3.  There  was  no  plea  alleging  that  that  portion  of  the  con- 
tract in  reference  to  the  option  was  inserted  as  a  result  of  fraud, 
accident,  or  mistake,  and  no  prayer  for  a  reformation  of  the 
contract;  and  therefore  the  evidence  offered  to  show  that  the 
writing  did  not  constitute  the  real  undertaking  of  the  parties 
was  properly  excluded. 

4.  Wlien  a  vendor  brings  an  action  to  compel  the  specific 
performance  of  a  contract  to  buy  land,  it  is  incumbent  upon  him 
to  show  an  oflfer  of  performance  on  his  part  by  the  tender  of 
sufficient  title  deeds,  or  by  ofi*ering  to  execute  such  a  deed  when 
its  preparation  does  not,  by  the  terms  of  the  agreement,  devolve 
upon  the  vendee.  But  in  an  application  for  specific  perform- 
ance by  the  vendee,  it  is  not  necessary  to  show  that  he  pre- 
sented a  deed  for  execution,  unless  under  the  terms  of  the  agree- 
ment the  preparation  of  the  deed  devolved  upon  him.  See 
Emery  v.  Atlanta  Exchange,  88  Ga.  327. 

5.  Parol  evidence  is  admissible  to  identify  land  which  is  the 
subject-matter  of  a  contract  and  which  is  described  in  the  con- 
tract merely  in  general  terms,  provided  the  general  description 
is  such  as,  in  the  light  of  parol  evidence,  to  clearly  identify  the 
property.  Johnson  v.  McKay, 119  Ga.  196.  The  contract  in  the 
present  case  referred  to  the  land  as  "Miss  Lowe  Well  maker's 
place. "     If  this  had  been  the  only  description  of  the  laqd,  parol 
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evidence  would  have  been  admissible  to  identify  the  land  to 
which  this  description  applied ;  but  taking  the  contract  as  a  whole 
the  description  is  even  more  definite  than  this ;  for  it  in  effect 
describes  the  land  as  Miss  Lowe  Wellmaker's  place  which  she 
rented  to  C.  W.  Wheatley,  and  by  parol  evidence  it  can  be  def- 
initely determined  what  is  the  place  which  is  the  subject-mat- 
ter of  the  contract. 

6.  Applying  the  principles  above  laid  down,  there  was  no 
error  in  overruling  the  demurrer  to  the  petition,  nor  in  refusing 
to  grant  a  new  trial. 

Jvdgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
0.  «/".,  absemX, 


POOL  r.  WARREN  COUNTY.  1^-2051 

dl26     41 

1.  It  is  incambent  on  a  party  seeking  to  introduce  hearsay  evidence,  as  part 
of  the  res  gestae,  to  prove  that  the  declarations  testified  to  were  so  nearly 
connected  with  the  transaction  under  investigation,  in  point  of  time,  as  to 
be  free  from  any  suspicion  of  device  or  afterthought 

2.  The  word  ^^  immediately  *Ms  a  relative  expression  ;  and  it  is  not  sufficient, 
in  order  to  render  declarations  admissible  as  part  of  the  res  gestae,  to  show 
that  they  were  made  "immediately"  after  the  transaction,  without  show- 
ing, at  least  approximately,  how  nearly  they  were  connected  therewith  in 
point  of  time. 

8.  A  ground  of  a  motion  for  a  new  trial,  complaining  of  the  admission  of  evi- 
dence, which  does  not  show  that  the  objections  set  out  in  the  motion  were 
raised  at  the  time  the  evidence  was  offered,  will  not  be  considered. 

4.  In  a  suit  against  a  county,  a  brother  of  one  of  the  county  commissioners 
was  not  disqualified  to  act  as  a  juror,  it  appearing  that  the  commissioner 
was  not  pecuniarily  interested  in  the  result  of  the  suit  other  than  as  a 
citizen  of  the  county,  and  that  in  defending  the  action  he  acted  purely  in 
his  official  capacity. 

6.  The  evidence  was  conflicting,  but  was  sufficient  to  authorize  a  finding  that 
the  bridge  through  which  the  plaintiff  claimed  to  have  been  precipitated 
by  reason  of  the  defendant's  negligence  whs  built  prior  to  the  passage  of  the 
act  approved  December  20,  1888  (Acts  1888,  p.  39),  and  that  the  county 
was  therefore  not  liable  for  any  injuries  arising  out  of  its  defective  condi- 
tion. 

Argued  April  13,  — Decided  June  14, 1905. 

Action  for  damages.      Before  Judge  Holden.     Warren  superior 
court     November  1,  1904. 

W.  M,  Hawes  and  Evans  &  Hvans,  for  plaintiflF. 
E.  P.  Davis,  for  defendant 
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Candler,  J.  Mis.  Pool  sued  the  Couaty  of  Warren  for  dam- 
ages on  account  of  injuries,  alleged  to  have  been  sustained  by 
her  on  account  of  the  negligent  construction  of  a  bridge  in 
the  county  and  the  negligent  failure  of  the  county  to  keep  the 
bridge  in  reasonably  safe  repair,  the  bridge  having  given  way 
while  she  and  others  were  crossing  it  in  a  surrey,  precipitat- 
ing her  to  the  water  below  and  causing  the  injuries  of  which 
she  complained.  The  jury  found  a  verdict  for  the  defendant ; 
whereupon  the  plaintiff  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  she  excepted. 

1,  2.  The  court  excluded  the  following  evidence  of  the  plain- 
tiff's husband,  offered  in  her  behalf:  •*!  knew  my  wife  was 
hurt,  because  she  complained,  immediately  after  the  accident,  of 
being  injured  in  her  right  side."  It  is  contended  that  this  was 
error,  as  the  evidence  offered  was  part  of  the  res  gestae,  and  as 
such  should  have  been  admitted.  Evidence  of  declarations  of 
a  person  other  than  the  witness  is,  as  a  general  rule,  inad- 
missible, as  hearsay.  An  exception  is  made  to  this  rule  where 
the  declarations  accompany  an  act  under  investigation,  or  are 
<'so  nearly  connected  therewith  in  time  as  to  be  free  from  all 
suspicion  of  device  or  afterthought."  Civil  Code,  §  5179.  It 
is,  of  course,  incumbent  upon  a  party  seeking  to  introduce  hear- 
say evidence  contrary  to  the  general  rule  to  lay  the  foundation 
for  its  introduction  by  showing  that  it  is  within  the  exception 
to  the  rule  provided  by  law.  In  other  words,  one  who  seeks 
to  introduce  hearsay  evidence,  as  part  of  the  res  gestae  of  a 
transaction,  must  show  that  it  is  in  fact  part  of  the  res  gestae. 
The  word  **  immediately "  is  a  relative  term.  It  may  mean 
a  minute,  an  hour,  a  day,  or  a  week,  according  to  the  circum- 
stances of  the  case,  or  other  periods  of  time  which  the  witness 
has  in  mind  when  speaking.  In  the  present  case  it  was  in- 
cumbent upon  the  plaintiff  to  show  that  the  declarations  sought 
to  be  introduced  were  so  closely  connected  with  the  incident 
of  her  precipitation  through  the  bridge  as  to  be  free  from  any 
suspicion  of  device  or  afterthought.  We  can  not  say  that  this 
was  done  by  the  use  of  the  word  "immediately."  The  witness 
could  easily  have  told,  approximately  at  least,  how  long  after  the 
accident  it  was  that  his  wife  made  the  complaints  as  to  which 
he  testified.      It  was  not  error  to  exclude  the  evidence  offered. 
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3.  The  motion  also  complains  that ''  court  erred  in  permitting, 
over  plaintiffs  objection,  counsel  for  the  defendant  to  propound 
to,  and  [a  named  witness]  to  answer,  the  following  hypothetical 
question."  The  question  and  answer  are  then  set  out  at  con- 
siderable length,  after  which  the  movant  proceeds  to  criticize  the 
roling  of  the  court  admitting  the  evidence.  It  nowhere  appears, 
however,  that  the  objections  made  in  the  motion  were  raised  on 
the  trial  of  the  case;  and  following  its  oft-repeated  decisions, 
tins  court  will  not  pass  on  any  question  in  a  motion  for  a  new 
trial  which  does  not  affirmatively  appear  to  have  been  passed  on 
by  the  trial  judge. 

4.  The  county  commissioners  were  not  pecuniarily  interested, 
as  such,  in  the  result  of  the  suit  Every  citizen  of  the  county 
had  the  same  interest  as  they.  As  officials  it  was  their  duty  to 
defend  the  suit  on  behalf  of  the  county,  but  their  official  charac- 
ter did  not  give  them  any  greater  interest  in  the  result  than  if 
they  had  been  private  citizens.  Therefore  a  brother  of  a  county 
commissioner  was  no  more  disqualified  to  serve  as  a  juror  than 
would  have  been  any  citizen  of  the  county.  This  case  differs 
from  Dumas  v.  State,  62  Qa.  58.  There  the  county  commissioner 
actively  furthered  the  prosecution  of  the  accused,  and  in  doing 
80  did  acts  which  were  not  vrithin  the  scope  of  his  official  duty. 
His  nephew  was  held  to  be  incompetent  as  a  juror  by  reason  of 
relationship,  not  on  account  of  the  commissioner's  official  con- 
nection with  the  prosecution,  but  because  the  commissioner 
acted  otherwise  than  as  an  official.  For,  said  the  court  (p.  64), 
the  commissioner  was  to  be  regarded  **  as  a  volunteer  prosecutor, 
and  as  having  committed  himself  personally  and  in  his  private 
capacity  to  the  side  of  the  prosecution."  See  also  Augusta  B. 
Co.  V.  McDade,  105  Oa.  134 ;  Smith  v.  Smith,  119  G^a.  239. 

5.  The  sole  issue  of  fact  involved  was  whether  or  not  the 
bridge  through  which  the  plaintiff  fell  was  constructed  prior  to 
the  passage  of  the  act  approved  December  29,  1888  (Acts  1888, 
p.  39),  providing  that  a  county  shall  be  primarily  liable  for  in- 
juries caused  by  reason  of  defective  bridges ;  for  it  is  admitted 
that  it  the  bridge  was  built  before  that  time,  no  liability 
attaches  to  the  county  for  its  defective  condition.  The  man 
who  built  the  bridge  testified  that  the  work  was  done  in  1888 
or  1899;  his  belief  was  that  it  was  in  1889,  but  he  could  not 
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swear  positively  as  to  which  year  it  was.  He  also  testified  that 
two  oi^thi^  months  elapsed  after  the  work  was  done  before  he 
was  paid  for  it.  The  records  of  the  county  commissioners,  in- 
troduced in  evidence,  showed  that  authority  to  rebuild  the 
bridge  was  granted  on  November  6,  1888,  and  that  the  work 
was  paid  for  May  5,1891.  There  was  evidence  for  the  county 
that  the  bridge  had  been  built  as  early  as  1883  or  1884,  and 
that  it  had  never  been  washed  away  and  rebuilt,  as  contended 
by  the  plaintiff,  but  had  only  been  repaired  from  time  to  time 
as  occasion  required.  It  will  thus  be  seen  that  there  was  a 
square  conflict  in  the  evidence.  The  issue  of  fact  was  fairly 
submitted  to  the  jury,  who  found  for  the  defendant.  The  trial 
judge  was  satisfied  with  the  verdict,  and  this  court  will  not  dis- 
turb it. 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  «/".,  absent,  and  Evans, «/".,  disqualified. 


CALLAWAY  v.  MAXWELL,  administrator. 

1.  Where,  in  accordance  with  the  provisions  of  the  Civil  Code,  {^720,  aolahD 
is  filed  to  a  fund  sought  to  be  reached  by  summons  of  garnishment  in  a  suit 
in  attachment,  and  bond  is  given  to  dissolve  the  garnishment,  the  claimant 
becomes,  under  the  Civil  Code,  §4723,  a  party  to  ail  subsequent  proceed- 
ings in  garnishment,  and  may  take  advantage  of  any  defect  in  the  plead- 
ings of  his  adversary. 

2.  In  a  suit  by  attachment  in  the  city  court  of  Lexington,  it  is  necessary  to 
file  a  declaration  in  attachment  at  the  term  to  which  the  suit  is  returnable, 
in  like  manner  as  if  the  suit  were  in  the  superior  court.  In  the  absence  of 
such  a  declaration,  any  judgment  rendered  in  the  suit  is  a  nullity,  and  may 
be  attacked  anywhere. 

Argued  April  14,  — Decided  June  14, 1905. 

Certiorari.  Before  Judge  Holden.  Oglethorpe  superior  court 
December  14,  1904. 

Joel  &  Havjes  Cloud,  for  plaintiflF  in  error. 

Hamilton  Mc  Whorter  aud  Hamilton  Mc  Whorter  Jr.,  contra. 

Candler,  J.  By  the  terms  of  the  act  approved  December  13, 
1899  (Acts  1899,  p.  400,  §  19),  establishing  the  city  court  of 
Lexington,  it  was  provided  that  "  all  laws  upon  subjects  of  at- 
tachments and  garnishments  as  to  any  manner  whatever  in  the 
superior  courts  of  this  State  sliall  apply  to  the  said  city  court  as 


Digitized  by  CjOOQIC 


6a.)  MARCH  TERM,  1905,  209 

if  named  with  the  saperior  court,  so  far  as  the  nature  of  the  city 
court  will  admit."  Consequeutly,  in  a  suit  in  attachment  In  that 
court,  it  is  as  necessary  to  file  a  declaration  in  attachment  at  the 
first  term  of  the  court  as  if  the  suit  were  brought  in  the  superior 
court  In  a  proceeding  on  garnishment  in  attachment,  where  a 
claim  to  the  fund  sought  to  be  reached  is  filed,  and  bond  is  given 
to  dissolve  the  garnishment  in  accordance  with  the  Civil  Code, 
§4720,  the  claimant  becomes  "a  party  to  all  further  proceedings 
upon  said  garnishment"  Civil  Code,  §4723.  As  a  party  to  the 
garnishment  proceedings,  whose  interests  are  adverse  to  those  of 
the  plaintiff,  he  may,  of  course,  take  advantage  of  any  defect  in 
the  pleadings.  The  failure  of  the  plaintiff  to  file  his  declaration 
in  attachment  at  the  first  term  is  a  very  serious  defect,  so  serious, 
indeed,  as  to  make  it  impossible  to  render  any  valid  judgment  in 
the  case.  The  words  of  the  statute  are  mandatory, — "  the  plain- 
tiff shall  file  his  declaration  at  the  first  term."  Civil  Code, 
§4556.  As  was  said  by  Mr.  Justice.  Hall  in  Banks  v.  Hunt,  70 
Oa,  743 :  **  An  attachment  can  no  more  proceed  to  judgment 
without  a  declaration  filed  on  it  at  the  term  of  the  court  to 
which  it  is  returnable,  than  could  an  ordinary  suit  unless  the  dec- 
laration had  been  filed  twenty  days  before  the  term  to  which  the 
suit  was  made  retumabla"  See  also  Jaffray  v.  Purtell,  66  Oa. 
226.  Nor  does  it  matter  that  the  claimant  failed  to  call  the 
attention  of  the  judge  of  the  city  court  to  the  fact  that  there  was 
no  declaration  in  attachment  A  judgment  against  the  fund  in 
which  the  claimant  was  interested,  in  the  absence  of  such  a  dec- 
laration, was  an  absolute  nullity,  and  he  could  attack  it  any- 
where.    It  was  error  to  overrule  the  certiorari. 

Judgment  reversed.     All  the  Justices  concur^  except  Simmons, 
0,  J,,  absent. 


LOONEY  V,  MARTIN.  ,{§  ^ 

Prima  facie  the  right  to  the  custody  of  an  infant  is  in  the  father  ;  and  where 
this  is  resisted  upon  the  ground  that  the  father  has  relinquished  his  pa- 
rental rights  by  contract,  a  clear  and  strong  case  must  be  made,  and  the 
terms  of  the  contract,  to  have  the  effect  of  depriving  the  father  of  his  con- 
trol, must  be  definite  and  certain.  Such  a  case  was  not  made  on  the  trial 
in  the  city  court,  and  the  superior  court  did  not  err  in  sustaining  the  cer- 
tiorari. 

Submitted  April  14,—  Decided  June  14, 1906. 
14 
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Certiorari.  '  Before  Judge  Bussell.  Franklin  superior  court 
October  1,  1904 

This  was  a  habeas-corpus  proceeding  for  the  possession  of  two 
minor  children,  Forest  and  Devery  Martin,  aged  respectively 
seven  and  four  years.  It  originated  in  the  city  court  of  Carnes- 
ville,  and  was  brought  by  Loouey,  the  maternal  grandfather  of 
the  children,  against  their  father.  The  judge  of  the  city  court 
awarded  the  children  to  the  grandfather ;  whereupon  the  father 
took  the  case,  by  certiorari,  to  the  superior  court.  The  certiorari 
was  sustained,  and  the  case  remanded  for  another  hearing,  and 
Looney  brought  the  case  to  this  court  by  bill  of  exceptions.  The 
evidence  for  the  plaintiff  in  the  city  court  was  substantially  as 
follows :  Martin's  wife,  who  was  the  daughter  of  Looney,  has 
been  dead  about  three  years.  Since  the  death  of  their  moch^ 
the  two  children,  Forest  and  Devery  Martin,  have  been  staying 
at  Looney's  house.  Their  father  has  contributed  only  a  small 
sum  to  their  support.  Abput  September  1,  1902,  Martin  was  at 
Looney's  house,  when  Looney  asked  him  if  he  was  not  going  to 
give  him  the  children,  and  Martin  replied  that  Looney  could  keep 
them  for  his  lifetima  Looney  had  frequently  made  the  same 
request  of  Martin  prior  to  this  time,  and  Martin  had  always  said 
that  he  would  not  give  bis  children  away.  Looney  is  able  to 
take  care  of  the  children.  Some  time  during  the  fall  of  1901, 
Looney  and  Martin  bad  a  conversation  relative  to  Martin's  mar- 
rying a  second  time,  and  Looney  told  Martin  that  he  ought  to 
marry  some  one  that  would  be  good  to  his  first  wife's  children. 
Martin  admitted  that  he  intended  to  marry  again,  and  said  that 
he  and  the  young  lady  had  talked  over  the  matter  of  the  chil- 
dren ;  that  he  had  told  her  that  if  she  did  not  feel  that  she  could 
take  them  all  three  and  be  a  mother  to  the  two  children,  they 
bad  better  not  marry;  and  that  she  had  expressed  a  willingness 
to  do  as  he  wished.  Looney  then  told  Martin  that  he  did  not 
think  he  could  do  better  than  to  marry.  In  April  after  the 
promise  made  by  Martin  that  Looney  should  have  the  children 
for  his  lifetime,  Martin  came  to  Looney's  house  and  took  the 
children  home  with  him.  Subsequently  Looney  demanded  pos- 
session of  the  children  on  the  contract,  and  the  demand  was 
refused.  The  evidence  for  the  defendant  was  substantially  as 
follows:      After  the  death  of  Martin's  wife,  all  of  his  household 
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effects  were  moved  to  Looney's  bouse,  and  the  children  went  to 
live  with  the  Looneys.  Some  time  in  August,  1902,  Martin, 
with  a  friend,  went  to  get  his  furniture  from  Looney.  Looney 
asked  him  if  he  was  not  going  to  let  him  have  the  children. 
Martin  replied  that  he  would  not ;  that  the  children  could  stay 
part  of  the  time  with  him  and  part  of  the  time  with  their  grand- 
parentSy  but  that  he  would  not  give  the  cbildren  to  anybody. 
Mrs.  Looney,  who  was  present,  remarked  that  she  would  have  a 
better  understanding  than  that,  and  Martin  replied  that  it  was 
either  that  or  nothing.  The  Looneys  had  frequently  asked  him 
to  give  them  the  children,  and  he  had  always  refused,  as  he 
never  had  tha  remotest  idea  of  giving  them  to  anybody.  About 
three  or  four  weeks  before  the  issuance  of  the  writ  of  habeas 
corpus,  Martin  went  to  Looney's  house  and  took  the  children 
home  with  him,  L)oney  giving  his  consent  at  the  time.  When 
Looney  afterwards  came  and  tried  to  get  the  children  again,  he 
told  him  that  the  only  way  anybody  could  get  them  would  be 
first  to  take  his  life. 

J.  B.  Jones  and   W.  A,  Bailey,  for  plaintiff. 
J.  A.  Neese  and  A,  G.  Golucke,  for  defendant. 

Candler,  J.  (After  stating  the  foregoing  facts.)  No  question 
is  made  as  to  the  fitness  of  either  of  the  parties  to  the  action  to 
have  charge  of  small  children,  or  of  their  financial  ability  to  take 
care  of  them.  The  only  issue  raised  by  the  evidence  is  whether 
or  not  such  a  clear  and  definite  contract  of  relinquishment  was 
inside  by  the  father  as  to  warrant  the  habeas-corpus  court  in 
awarding  the  minor  children  to  the  grandfather  rather  than  to  the 
father.  This  case,  in  its  facts,  bears  a  striking  resemblance  to 
the  case  of  Miller  v.  Wallace,  76  Ga.  479.  That  case,  like  this, 
was  a  contest  between  the  father  and  the  maternal  grandparents 
of  a  minor  child.  It  appeared  that  the  mother  of  the  child, 
shortly  before  her  death,  expressed  the  wish  that  her  mother  and 
father  should  take,  cave  for,  and  raise  her  child ;  and  that  the 
father  of  the  child  stated  that  as  his  wife  wanted  her  mother  to 
have  the  baby,  she  should  do  so.  About  a  month  after  his  wife's 
ileath,  the  father  of  the  child  stated  that  he  wanted  his  mother- 
in-law  to  take  the  child  and  raise  her  as  she  had  her  own  daugh- 
ter, and  make  such  a  woman  of  her.      The  father  subsequently, 


Digitized  by  CjOOQ IC 


212  LOONEY  V.  MARTIN.  { 123 

by  stratagem,  gained  possession  of  the  child,  and  the  grand- 
parents brought  habeas  corpus.  The  trial  court  awarded  the 
child  to  the  grandparents,  but  on  writ  of  error  to  this  court  the 
judgment  was  reversed.  It  was  held :  Prima  facie  the  right  of 
custody  of  an  infant  is  in  the  father,  and  where  this  is  resisted 
upon  the  ground  of  his  unfitness  for  the  trust,  or  other  cause,  a 
proper  regard  for  the  sanctity  of  the  parental  relation  will  require 
that  the  objection  be  sustained  by  clear  and  satisfactory  proofs ; 
and  a  dear  and  strong  case  must  be  made  to  sustain  an  objection 
to  the  father's  right.  Where  it  is  insisted  that  the  father  has  re- 
linquished his  right  to  the  custody  of  his  child  to  a  third  person 
by  contract,  the  terms  of  the  contract,  to  have  thQ  effect  of  de- 
priving him  of  his  control,  should  be  clear,  definite  and  certain.' 
Tested  by  this  rule,  we  think  the  judge  of  the  superior  court  was 
justified  in  holding  that  the  habeas-corpus  judge  had  not  made 
a  proper  use  of  the  discretion  vested  in  him.  It  is  true  that 
there  was  positive  evidence  that  the  father  promised  the  grand- 
father that  he  should  have  the  children  during  the  latter's  life- 
time; but  this  evidence  was  as  positively  contradicted  by  witnesses 
for  the  defendant ;  and  the  circumstances  were  not  such  as  to 
make  out  the  clear,  convincing  case  required  by  the  ruling  in  Mil- 
let  V.  Wallace,  supra,  before  the  father  could  be  deprived  of  the 
custody  and  control  of  his  children.  Looney  and  his  wife  had 
persistently  urged  Martin  to  give  them  the  children,  and  be  had 
stubbornly  refused  to  listen  to  such  a  proposal.  On  all  occasions, 
whenever  the  circumstances  warranted,  Martin  had  asserted  his 
right  to  the  possession  of  the  children,  and  had  stated  that  he  would 
never  give  them  to  anybody.  Apparently  he  had  placed  the 
children  with  the  Looneys  only  temporarily,  until  he  could  make 
some  arrangement  of  a  permanent  nature.  During  this  time  he 
had  continued  to  contribute  to  their  support.  In  contracting  a 
second  marriage  he  had  made  special  provision  for  his  children, 
and  had  it  clearly  understood  that  they  were  to  have  a  home 
with  him.  All  these  circumstances  throw  a  cloud  over  the  state- 
ment of  the  witnesses  that  Martin  agreed  that  Looney  should 
have  the  children  during  his  lifetime,  and  give  the  case  a  doubt- 
ful aspect.  It  is  not  the  "  clear  and  strong  case  "  which  the  law 
requires  as  showing  a  relinquishment  of  the  parental  right  As 
was  said  in  the  case  of  Lamar  v.  Harris,  117  Qa.  997,  "the 
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law  does  not  fly  in  the  face  of  nature,  but  rather  seeks  to  act 
in  harmony  with  it;"  and  therefore  more  than  the  usual  proof 
is  required  to  sustain  a  case  based  upon  the  contention  that  a 
father,  fit  and  able  to  care  for  his  ofifspring,  has  voluntarily  relin- 
quished his  right  to  its  custody  and  control  For  these  reasons 
we  conclude  that  the  court  below  properly  sustained  the  cer- 
tiorari 

Judgment  affirmed.      All  the  Justices  concur^  except  Simmons, 
C.  J.f  absent. 


Vestel  v.  Tasker,  receiver. 

Caitdlbr,  J.  1.  While,  as  a  general  rule,  a  receiver  can  not  bring  suit  ex- 
cept by  express  authority  of  court  {Screven  v.  Clark,  48  Ga,  42),  this  rule 
does  not  apply  to  a  petition  for  injunction  brought  by  the  receiver  in  the 
court  by  which  he  was  appointed.  The  fact  that  the  court  entertains  his 
petition  is  tantamount  to  a  grant  of  authority  to  sue. 

8.  **It  is  the  duty  of  the  court  to  protect  from  interference  the  property  in 
its  possession  through  its  receiver,  an  officer  of  the  court ;  and  the  writ  of 
injunction  is  a  mild  remedy,  when  attachment  and  imprisonment  for  con- 
. tempt  might  have  been  used  by  the  chancellor.''  Marshall  v.  Lockett,  76 
Oa.  290.  The  granting  of  an  injunction  to  restrain  any  unauthorized  inter- 
ference with  property  in  the  possession  of  a  receiver  **  is  a  necessary  inci- 
dent to  the  power  of  appointing  receivers."  Woodbum  v.  Smithy  96  Oa. 
245.     It  follows  that  the  demurrer  to  the  petition  was  properly  overruled. 

Judgment  affirmed.    All  the  Justices  concur ,  except  Simmons^  C.  /.,  absenL 

Argued  April  16, —Decided  Jane  14,  1905. 

Equitable  petition.       Before  Judge  Gober.      Fannin   superior 
court.     January  26,  1905. 

T.  A.  Brovrn,  K  A,  Morris,  WUliam  Butt,  and  D,  W.  Blair, 
for  plaintiff  in  error.     J.  Z,  Foster  and  0.  R  DuPree,  contra. 


HALL  V.  WESTERN  AND  ATLANTIC  RAILROAD  CO.         ^s^| 

The  only  duty  which  a  railroad  company  owes  to  a  trespasser  on  its  right  of 
way  is  to  ohserye  ordinary  diligence  to  avoid  injuring  him  after  his  pres- 
ence thereon  becomes  known  to  tlie  employees  in  charge  of  the  train. 
Consequently,  In  a  suit  by  a  widow  for  the  homicide  of  her  husband,  where 
it  appeared,  from  the  undisputed  evidence,  that  the  deceased  was  a  treii- 
passer;  that  he  went  upon  the  railroad  track  in  an  intoxicated  condition  ; 
that  shortly  Uiereafter  his  dead  body  was  found  near  the  track,  wounded 
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in  such  a  manner  as  to  indicate  that  he  bad  been  straok  by  a  passing  train 
while  lying  down  on  or  near  the  track  ;  and  that  the  employees  of  the  de- 
fendant in  chai^  of  the  train  which  was  supposed  to  have  stnick  him 
never  at  any  time  saw  him  on  the  track  or  right  of  way,  and  did  not  learn 
imtil  a  considerable  time  afterwards  that  he  had  been  killed,  it  was  not 
error  to  direct  a  verdict  for  the  defendant. 

Argued  April  15,  —  Decided  Jane  14, 1906. 

Action  for  damages.  Before  Judge  File.  Whitfield  superior 
court     October  14,  1904. 

W,  C.  Martin  and  Cantrell  &  Bamsaur,  for  plaintiff. 
Payne  &  Tye  and  B,  «/".  <fe  J.  McCamyy  for  defendant 

Candler,  J.  There  is  no  dispute  as  to  the  material  facts 
brought  out  by  the  evidence.  The  plaintiff's  husband,  for  whose 
homicide  she  sued,  went  upon  the  right  of  way  of  the  defendant 
company  in  an  intoxicated  condition,  and  proceeded  to  walk 
along  the  track.  This  was  between  two  and  three  o'clock  in  the 
afternooD.  His  condition  was  such  as  to  attract  the  attention  of 
persons  who  saw  him  from  a  distance.  Some  time  afterwards 
his  lifeless  body  was  found  by  the  side  of  the  track.  The  skull 
was  crushed,  but  there  were  no  wounds  on  the  body.  There 
were  no  eye-wituesses  to  the  occurrence,  but  apparently  the  un- 
fortunate man  had  lain  down  on  the  side  of  the  track  and  gone 
to  sleep,  when  he  was  struck  in  the  head  by  the  pilot,  or  some 
other  part  of  a  paasing  engine,  and  killed.  The  place  where  the 
body  was  found  was  not  at  or  near  a  public  crossing.  The  track 
at  that  point  was  straight  for  a  distance  of  from  a  quarter  to  a 
half  mile  in  the  direction  from  which  the  train  approached  that 
is  supposed  to  have  struck  the  deceased.  The  engineer  and  the 
fireman  of  that  train  testified  that  they  knew  nothing  whatever 
of  the  occurrence  until  that  night  or  the  following  morning,  when 
they  were  informed  of  it  by  others.  When  they  passed  the 
place  where  the  deceased  was  afterwards  found,  each  was  attend- 
ing to  his  customary  duties  on  the  engine.  It  was  the  duty  of 
the  engineer  to  keep  a  lookout  ahead  all  the  time,  and  it  was  also 
the  fireman's  duty  to  look  ahead  when  he  was  not  firing  the 
engine.  The  fireman  could  not  say  whether  he  was  firing  the 
engine  at  this  point  or  not ;  but  both  he  and  the  engineer  were 
positive  that  a  lookout  was  kept  all  the  time  by  one  or  both,  and 
that  neither  of  them  saw  the  deceased  on  or  near  the  track.     At 
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the  conclasion  of  the  evidence  the  judge  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  excepta 

We  find  no  error  in  the  direction  of  a  verdict  for  the  defend- 
ant. It  is  well  settled  that  the  only  duty  that  a  railroad  com- 
pany owes  to  a  trespasser  on  its  right  of  way  is  to  observe 
ordinary  care  to  avoid  injuring  him  after  his  presence  has  become 
known  to  the  employees  of  the  train.  Atlanta  B.  Co,  v.  Leach, 
91  Ga.  419;  Atlanta  R  Co.  v.  Gravitt,  93  Ga.  369;  Eambright 
v.  Western  &  Atlantic  R.  Co.,  112  Ga.  36.  In  one  important 
respect  this  case  differs  from  that  of  Parish  v.  Western  &  Atlan- 
tic R  Co.,  102  Ga.  285,  in  which  Mr.  Presiding  Justice  Lumpkin 
and  Mr.  Justice  Atkinson  dissented  from  the  majority  opinion. 
In  the  Parish  case  a  nonsuit  was  granted,  and  it  was  the  opinion 
of  the  dissenting  Justices  that  in  the  absence  of  any  evidence  as 
to  the  facts  surrounding  the  death  of  the  deceased,  the  presump- 
tion raised  by  the  law  upon  proof  that  he  was  killed  by  the 
running  and  operation  of  the  defendant's  train  was  sufficient  to 
carry  to  the  jury  the  question  of  negligenca  In  the  present  case 
that  presumption  was  fully  met  by  the  evidence  for  the  defend- 
ant, which  was  not  contradicted  in  the  smallest  material  particu- 
lar. As  was  said  in  the  case  of  Holland  v.  Sparks,  92  Ga.  753, 
section  2321  of  our  present  Civil  Ckxle  "imposes  the  burden  of 
proving  the  observance  of  such  diligence  as  was  due,  not  the 
burden  of  proving  that  none  was  due."  The  defendant  company 
in  this  case  even  went  to  the  extent  of  proving  that  no  diligence 
was  due ;  for  it  was  clearly  shown  that  neither  the  engineer  nor 
fireman  ever  saw  the  plaintiff's  husband  on  the  track  or  right  of 
way.  The  fact  that  the  track  was  straight  at  this  point  for  more 
than  a  quarter  of  a  mile  does  not  alter  the  principle  involved  ;  for 
the  engineer  and  the  fireman  had  no  reason  to  expect  the  pres- 
ence of  a  trespasser  on  the  track,  and  relatively  to  him  it  was 
not  negligence  even  if  they  failed  to  keep  the  usual  lookout  at 
this  point.  Besides,  in  view  of  the  evidence  as  to  the  manner  in 
which  the  deceased  was  struck  by  the  passing  train,  it  is  quite 
conceivable  that  the  engineer  and  the  fireman  may  have  been 
looking  ahead  in  the  full  performance  of  their  duties,  and  yet  not 
have  seen  a  man  Ijring  on  or  near  the  track.  Certainly  a  look- 
out for  such  objects  can  not  be  exacted  from  railroad  companies 
as  the  measure  of  diligence  due  to  trespassers.     A  verdict  for  the 
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plaintifif  would  have  been  contrary  to  law,  under  the  evidence  in 
the  record,  and  therefore  it  was  not  error  to  direct  a  contrary 
finding. 

Judgment  reversed.      All  the  Justices  concur,  except  Simmons, 
C.  «/".,  absent. 


RICHMOND  HOSIERY  MILLS  v.  WESTERN  UNION 
TELEGRAPH  COMPANY. 

1.  A  judgment  on  demurrer,  not  excepted  to,  is  oonclusive  between  the  par- 
ties as  to  tlie  points  necessarily  decided. 

2.  The  overruling  of  the  demurrer  which  was  filed  in  the  case  at  bar  was  a 
conclusive  determination  that  a  right  of  action  existed,  but  did  not  adjudge 
what  was  the  measure  of  damages. 

3.  In  Brooke  v.  Western  Union  Telegraph  Co.,  119  Ga.  694,  it  was  held 
that  *'In  the  transmission  of  a  telegraphic  message  the  telegraph  com- 
pany is  the  agent  of  the  sender,  to  whom,  and  not  to  the  company,  the  re- 
cipient must  look  for  damages  arising  out  of  error  in  the  transmission.'' 

4.  If  a  telegram  is  sent  containing  a  proposal  to  sell  goods,  but,  by  mistake 
of  the  telegraph  company,  as  delivered  it  does  not  state  the  proposal  cor- 
rectly, the  receiver  can  not  recover  from  the  telegraph  company  com- 
pensatory damages  on  the  ground  that  if  the  message  had  been  correctly 
transmitted,  so  as  to  contain  the  proposal  as  intended  by  the  sender,  it 
would  have  been  accepted  in  that  form  and  certain  benefits  or  profits  would 
have  accrued  to  the  receiver  therefrom,  it  not  appearing  what  actual  loss,  if 
any,  resulted  to  the  receiver  from  such  error. 

6.  Under  the  facts  of  this  case,  a  judgment  by  the  presiding  judge,  to  whom 
the  case  was  submitted  without  a  jury,  in  favor  of  the  plaintiff  against  the 
defendant  for  nominal  damages,  was  not  erroneous. 

Argued  April  21,  —  Decided  June  14, 1905. 

Action  for  damages.  Before  Judge  Henry.  Walker  supe- 
rior court     September  2,  1904 

The  Richmond  Hosiery  Mills,  a  corporation  having  its  princi- 
pal office  at  Bossville  iu  this  State,  brought  suit  against  the 
Western  Union  Telegraph  Company,  alleging  in  brief  as  follows : 
Plaintiff  is  engaged  iu  the  manufacture  of  cotton  hosiery,  and 
uses  large  quantities  of  cotton  yarns  and  other  fabrics.  Finl- 
ing  it  desirable  to  purchase  a  considerable  amount  of  such  yarns, 
plaintiff  addressed  a  letter,  on  September  6,  1900,  to  Hol- 
land &  Webb,  a  firm  of  commission  merchants  in  New  York 
City,  requesting  them  to  give  to  it  a  price  on  yarns.  Ou  Sep- 
tember 10,  they  replied  to  this  letter   by   telegram.      As   writ- 
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ten  and  delivered  to  the  company  for  transniission,  the  tele- 
gram read:  ''Your  letter  6th.  Sixteen  and  one  half  cents  best 
oor  Eastern  mill  will  take,  same  quantity  as  you  refer  to,  de- 
livery commencing  in  October.  Let  us  hear  from  you  at 
ooce.  It  is  a  low  figure,  and  mill  will  not  sell  under  present 
market  for  January  delivery."  This  telegram  was  carelessly 
and  incorrectly  transmitted,  so  that  when  delivered  to  the  plain- 
tiff, instead  of  reading,  "delivery  commencing  in  October,"  it 
read,  "delivery  commencing  in  December."  There  were  other 
minor  changes,  but  none  material.  As  soon  as  this  telegram 
was  received,  and  acting  on  it  in  good  faith,  plaintiff  telegraphed 
to  Holland  &  Webb  to  purchase  of  them  one  hundred  thousand 
pounds  of  yarn  for  December  delivery,  accepting  the  offer  in 
the  words  and  figures  of  the  message  as  received.  But  Hol- 
land &  Webb  declined  to  fill  the  order  for  December  delivery. 
The  difference  between  October  and  December  was  not  essen- 
tially material  to  plaintiff,  and  if  it  had  known  that  the  real 
time  of  delivery  as  written  in  the  original  telegram  was  Octo- 
ber, it  would  have  ordered  the  yarn  for  that  month,  instead  of 
for  December.  Plaintiff  avers  that  Holland  &  Webb  would 
have  filled  the  order  if  it  had  been  made  for  October,  but  that 
the  time  of  delivery  was  material  to  them,  and  they  would 
not  accept  an  order  for  December.  Before  plaintiff  discovered, 
by  the  exercise  of  due  diligence  and  care,  that  errors  had  been 
made  in  the  message,  the  price  of  cotton  yarns  of  the  kind  or- 
dered by  it  had  materially  advanced,  whereby  it  lost  a  large 
sum  of  money,  and  by  the  failure  to  effect  said  purchase  lost 
trade,  and  had  to  discharge  a  large  number  of  its  hands  and 
curtail  production.  By  reason  of  these  facts,  it  alleged  that  it 
was  damaged  in  the  sum  of  S2,000.  The  defendant  demurred 
to  the  declaration,  and  the  judge  overruled  all  the  grounds  of 
the  demurrer,  except  the  fifth,  which  he  sustained,  and  which 
was  as  follows :  "  The  damages  alleged  to  have  been  suffered  by 
the  plaintiff  on  account  of  loss  of  trade,  discharge  of  hands, 
and  curtailment  of  production  are  too  remote  to  sustain  a  re- 
covery." No  bill  of  exceptions,  pendente  lite  or  otherwise,  was 
filed  to  this  ruling.  Defendant  admitted  the  sending  of  the  tel- 
egram, and  that,  as  delivered,  it  was  not  the  s^me  as  when  sent, 
but  d'jnied   that  it  was  guilty   of   any  negligence  in  regard  to 
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the  matter.  It  denied  that  plaintifif  telegraphed  to  Holland  & 
Webb  to  purchase  of  them  one  hundred  thousand  pounds  of 
yarn  for  December  delivery ;  and  allied,  that  they  were  mere 
commission  merchants,  that  they  had  no  yarns  on  hand  and  none 
to  sell,  and  whether  they  could  buy  the  one  hundred  thousand 
pounds  of  yarn  depended  on  the  condition  of  the  market  at  the 
time  they  received  the  telegram  from  the  plaintiff  in  reply  to 
their  telegram.  It  denied  that  Holland  &  Webb  were  in  a  con- 
dition to  fill  the  order  if  it  had  been  made  for  October,  and 
alleged  that  they  depended  on  their  ability  to  negotiate  with  some 
Eastern  mill,  and  that  whether  or  not  such  mill  would  have 
sold  the  yarn  at  the  price  quoted  by  Hdland  &  Webb  is  a  mere 
matter  of  opinion,  and  not  a  proper  foundation  on  which  to  base 
a  right  of  recovery.  It  denied  that  plaintiff  had  suffered  any  in- 
jury on  account  of  the  mistake  in  the  tel^ram.  Other  all^a- 
tions  of  the  answer  need  not  be  set  out.  It  is  unnecessary  to 
state  the  evidence  in  detail.  The  telegram  referred  to  above  was 
shown  to  have  been  sent  by  Holland  &  Webb,  and  the  plaintiff 
sent  the  following  reply:  "Telegram  received.  Euter  us  for 
one  hundred  thousand  pounds  at  16-1/2,  deliveries  beginning  in 
December.  Please  confirm  your  acceptance  by  wire.  Clinch 
this  for  us."  Holland  &  Webb  repUed  by  telegram  as  follows: 
"Tour  two  telegrams  received;  mill  will  not  accept  your  oflfer, 
but  will  accept  one  hundred  thousand  pounds,  deilivery  in  De- 
cember, seventeen  and  a  quarter  cents."  Plaintiff  replied :  "  Can't 
raise  our  offer  of  yesterday ;  think  mill  should  protect  our  oflfer 
of  sixteen  and  a  half;  we  accepted  same  immediately."  It  sent 
another  telegram  saying:  "Can't  raise  our  offer  of  yesterday. 
We  accepted  same  immediately."  And  another  later,  saying: 
"  We  look  to  you  for  one  hundred  thousand  pounds  sixteen  and 
a  half;  we  accepted  your  offer  made  Sept.  10th;  have  written.*' 
The  vice-president  and  general  manager  of  the  plaintiff  testi- 
fied, that  he  first  found  out  that  there  was  an  error  in  the  tele- 
gram from  Holland  &  Webb,  dated  September  10,  about  Sep- 
tember 23,  when  he  received  a  letter  from  them.  When  asked, 
"  Did  you  make  any  effort  to  purchase  this  yarn,  and  what  was 
the  condition  of  the  market  after  making  this  discovery?"  he 
repUed:  "Everything  was  demoralized;  it  was  the  week  of  the 
Galveston  flood,  and  the  market  rose  on  cotton  three  or  four 
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cents  a  pound,  and  it  was  a  very  difficult  matter  to  get  an  order 
placed  at  any  price,  and  we  didn't  succeed  immediately  in  plac- 
ing an  order.  We  placed  an  order  subsequently  for  an  inferior 
quality  of  yarn  at  two  cents  advance."  He  did  not  state  bow 
large  an  order  the  plaintiff  placed  at  that  advance,  or  how  much 
actual  loss  accrued  to  it.  He  further  stated,  "  The  delivery  was 
not  material  to  me.  I  say  I  would  have  accepted  the  yarn  for 
October  delivery  just  the  same  as  I  would  for  December.  I 
was  the  purchasing  agent  for  the  plaintiff."  Evidence  was  also 
introduced,  showing  the  price  of  yarns  on  September  16,  17,  18, 
20,  22,  to  have  been  nineteen  and  three  quarters  cents  per  pound 
for  October  delivery;  on  October  12,  twenty  and  a  quarter  cents 
per  pound;  that  the  highest  price  between  September  10  and 
22  was  nineteen  and  three  quarters  cents  per  pound  for  October 
delivery,  and  the  highest  price  between  September  10  and  Octo- 
ber 12  was  twenty  and  a  quarter  cents  per  pound;  and  that 
"the  controlling  price  of  yams  was  around  twenty  cents  during 
the  above  period  of  time."  One  of  the  firm  of  Holland  &  Webb 
testified  that  he  sent  the  telegram  involved  in  this  litigation,  and 
received  an  answer,  the  purport  of  which  was  that  they  should 
enter  the  plaintiff's  order  for  a  quantity  of  yam,  about  a  hundred 
thousand  pounds,  as  per  their  telegram,  but  stating  that  it  was 
for  delivery  in  December  instead  of  October,  as  they  h*ad  written 
the  tel^raqi.  If  plaintiff  had  accepted  the  offer  for  yarn  to  be 
delivered  in  October  instead  of  December,  Holland  &  Webb 
would  have  filled  it  They  refused  to  do  so  solely  on  the  ground 
of  being  unable  to  meet  the  conditions  of  delivery,  the  differ- 
ence being  that  they  could  deliver  in  October,  and  could  not 
deliver  in  December.  Holland  &  Webb  were  commission  brokers, 
and  sold  the  output  of  the  mill.  They  did  not  control  the 
mill,  nor  its  entire  output.  Oa  September  18,  Holland  &  Webb 
sent  a  telegram  saying:  "Telegram  received.  Have  done 
nothing.  You  wanted  December  delivery,  and  mill  would  not 
accept."  On  September  10,  they  did  not  have  one  hundred 
thousand  pounds  of  yarn  of  the  quality  and  character  described 
in  the  telegram.  In  fact  they  did  not  have  any  of  it  on  hand. 
They  contemplated  placing  the  order  with  a  mill,  as  a  commis- 
sion transaction. 
The  case  having  been  submitted  to  the  judge  without  a  jury, 
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be  found  in  favor  of  the  plaintiff  against  the  defendant  $1  as 
nominal  damages,  and  costs  of  suit  The  assignment  of  error 
was  in  the  following  language :  "  To  the  amount  of  which  judg- 
ment this  plaintiff  excepted,  and  now  assigns  the  same  as  error, 
and  allies  the  same  should  have  been  $2,000.00,  and  that  the 
proof  authorized  and  demanded  said  sum  of  $2,000.00  in  dam- 


Smith  &  Carstpell  and  It,  it,   W.  Glenn,  for  plaintiff. 
Brown  &  Spurlock,  McHenry  &  Afaddox,  and  &,  S.  Fearons^ 
for  defendant. 

Lumpkin,  J.      (After  stating  the  facts.)      The  sole  question  in 
this  case  is,  what  amount  of  damages  was  the  plaintiff  entitled  to 
recover  ?      The  transaction  between  the  plaintiff  and  Holland  & 
Webb  may  be  considered  in  two  possible  views :      First,  that  the 
plaintiff  had  a  binding  contract  with  that  firm ;  and  second,  that 
it  did  not      If  Holland  &  Webb  made  a  proposition  by  telegram 
to  sell  yarn  and  deliver  it  at  a  certain  time,  and  by  mistake  in 
transmission  a  different  time  was  stated  in   the    telegram    as 
delivered,  and,  acting  on  it  as  thus  delivered,  the  plaintiff  ac- 
cepted the  proposition,  according  to  the  ruling  in  Brooke  v.  West- 
ern  Union  Telegraph  Co,,  119  Oa.  694  (citing   Western   Union 
Tel.  Co.  V.  Flint  River  Lumber  Co,,  114  Oa,  576),  this  consti- 
tuted a  valid,  binding  contract  between  the  plaintiff  and  Holland 
&  Webb,  and  the  plaintiff  would  be  entitled  to  recover  nothing 
from  the  telegraph  company  on  account  of  the  error.      In  that 
case  it   was  held  that   ''in    the  transmission  of  a  telegraphic 
message  the  telegraph  company  is  the  agent  of  the  sender,   to 
whom,  and  not  to  the  company,  the  recipient  must  look    for 
damages  arising  out  of  error  in  the  transmission."      Whether  this 
ruling  is  in  accord  with  the  decisions  in  other  jurisdictions    or 
not,  it  is  the  law  of  this  State  while  it  stands  unreversed.       The 
demurrer  of  the  defendant,  however,  was  overruled,  and  no    ex- 
ception was  taken  thereto.      Hence  whether  this  judgment  was 
correct  or  erroneous,  until  excepted  to  and  reversed  it  was  bind- 
ing on  the  parties.    Kelly  v.  Strouse,  116  Oa,  874  (7).    It  was  an 
adjudication  that  the  plaintiff  was  entitled  to  recover  something 
of  the  defendant,  if  it  sustiiued  the  allegations  of  its  declaration 
by  proof.       An  examination  of  the  grounds  of  the  demurrec^ 
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however,  will  show  that,  with  the  exception  of  the  fifth  ground, 
they  all  went  to  the  general  question  of  whether  the  plaintiff  was 
entitled  to  recover  anything  of  the  defendant  or  not.  The  fourth 
ground  does  say,  in  general  terms,  that  there  are  not  facts  al- 
leged suflScient  to  entitle  plaintiff  to  recover  the  damages  sued 
for,  or  to  maintain  this  action.  But  this  is  really  a  general  der 
murrer.  The  fifth  ground  attacked  certain  elements  of  damage 
claimed,  as  being  too  remote  to  sustain  a  recovery,  and  the  judge 
so  held.  The  result  of  the  ruling  on  the  demurrer  therefore  was 
to  determine  that,  on  the  face  of  the  declaration,  the  plaintiff  was 
entitled  to  recover  something.  But  it  adjudicated  nothing  as  to 
the  amount  of  such  recovery,  or  the  measure  of  damages.  If, 
therefore,  we  treat  the  telegram  as  constituting  a  valid  contract 
between  the  plaintiff  and  Holland  &  Webb,  the  question  remain- 
ing for  adjudication  may  be  thus  stated  in  the  form  of  a  paradox : 
If  a  plaintiff  in  law  is  entitled  to  recover  nothing,  but  the  de- 
fendant, by  reason  of  failing  to  except  to  a  ruling  on  a  demurrer, 
is  estopped  from  saying  so,  what  is  the  legal  measure  of  re- 
covery ?  The  judge  of  the  superior  court,  who  made  the  ruling 
on  the  demurrer,  and  who  also  heard  the  case  without  a  jury, 
both  upon  the  law  and  facts,  decided  that  nominal  damages  fur- 
nished the  most  appropriate  answer  to  the  question  above  pro- 
pounded ;  and  we  can  not  say  that  he  erred. 

So  far  as  the  plaintiff  seeks  to  rely  upon  estoppel  by  judgment, 
it  may  perhaps  have  cause  for  regret  that  the  defendant  did  not 
go  further  and  specifically  attack  the  measure  of  damages  set 
up,  and  thus  entangle  itself  in  the  web  of.  estoppel,  both  as  to 
right  of  action  and  amount  of  recovery.  Such  appears  to  have 
been  the  case  in  Georgia  Northern  By,  Co,  v.  Hutchiiis,  119  Ga. 
504.  There  the  defendant  raised  by  its  demurrer,  not  only  the 
question  of  the  right  to  recover,  but  also  the  question  as  to 
whether  the  damages  claimed  by  the  plaintiff  were  of  such  a 
chai-acter  as  to  be  recoverable.  The  demurrer,  attacked  not  only 
the  whole  petition,  but  also  the  different  paragraphs  on  the  sub- 
ject of  damages.  After  it  had  been  overruled  the  defendant  failed 
to  except  to  the  ruling,  and  thus  went  to  trial  facing  a  species  of 
compound  estoppel,  both  as  to  right  of  action  and  as  to  measure 
of  damages.  But  what  in  real  substance  did  the  transaction  be- 
tween the  plaintiff  and  Holland  &  Webb  amount  to  ?     That  firm 
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were  commissioii  brokers  iu  the  city  of  New  Yoik.  They  did 
not  have  yarns  ^f  their  own,  but  placed  orders  with  mills. 
Looking  at  all  the  coinmuaications  between  the  two  it  seems,  at 
least,  doubtful  whether  the  plaintifif  thought  that  it  was  contract- 
ing with  Holland  &  Webb  on  their  individual  responsibility.  Its 
telegram  of  acceptance  says:  "Enter  us  for  one  hundred  thou- 
sand pounds.  .  .  dincli  this  for  us."  In  another  telegram 
plaintiff  says:  "Think  mill  should  protect  our  ofifer."  If  the 
matter  of  an  anticipated  dealing  by  HuUand  &  Webb  with  a 
third  party  be  left  out  of  view,  however,  and  the  transaction  be 
considered  solely  as  between  that  firm  and  the  plaintiff,  how  does 
it  stand  ?  The  plaintiff  does  not  pursue  Holland  &  Webb  or  seek 
to  hold  them  on  the  ground  that  it  had  a  binding  contract  with 
them.  It  proceeds  against  the  telegraph  company  on  the  ground 
that  it  lost  the  benefit  of  making  a  contract  with  that  firm  by 
reason  of  the  mistake.  Looked  at  in  this  light,  it  would  seem 
that  Holland  &  Webb  gave  to  the  telegraph  company  for  trans- 
mission a  telegram  offering  certain  yarn  for  October  delivery ;  that 
by  error  in  transmission  the  telegram  as  delivered  offered  the  yam 
for  December  delivery.  The  plaintiff  telegraphed  its  willingness 
to  accept  the  shipments  for  December  delivery.  These  telegrams, 
therefore,  either  made  a  complete  contract,  or  an  offer  on  one 
side  which  was  not  accepted  as  it  was  made  by  the  other.  The 
offer  was  for  October  delivery ;  the  acceptance  was  for  December 
delivery.  Thus  viewed,  the  plaintiflTs  complaint  is,  that,  by 
reason  of  the  defendant's  negligence,  an  offer  or  proposal  to  sell 
on  certain  terras  was  not  properly  brought  to  it.  While  there  is 
some  conflict  in  the  authorities,  the  more  satisfactory  line  holds 
that,  "compensatory  damages  can  not  be  recovered  of  a  telegraph 
company  for  failure  to  send  or  deliver  a  mere  proposal  ""to  sell, 
.  .  as  they  are  contingent  upon  its  acceptance."  Beatty 
Lumber  Co.  v.  Western  Union  Tel.  Co.,  52  W.  Va.  410,  and  au- 
thorities there  cited.  Compensatory  damages,  as  here  used,  mean 
such  as  measure  actual  loss,'  and  not  mere  nominal  damages  or 
the  cost  of  transmission.  On  page  414  of  the  authority  just 
cited  Brannon,  J.,  used  the  following  language:  "But  the  trouble 
facing  the  plaintiff  in  this  case  is  that  there  was  no  finished 
contract  between  the  parties,  but  only  a  proposal  for  a  contract ; 
and  there  can  be  no  contract  without  both  a  proposal  and  its  ac- 
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ceptance.  The  failure  of  the  telegraph  company  did  not  cause 
the  breach  of  a  consummate  contract.  It  only  prevented  one  that 
might  or  might  not  have  been  made.  .  .  To  repel  the  argu- 
ment that  the  acceptance  of  the  proposals  to  sell  in  this  case  was 
uncertain  and  contingent,  w6  are  told  that  Elias  stated  as  a  wit- 
ness that  his  firm  would  have  accepted  that  proposal,  if  it  had 
been  received.  This  will  not  prove  the  fact.  That  evidence 
does  not  make  the  fact  certain.  The  opinion  of  this  witness 
months  afterwards  can  not  go  to  that  length."  P.  418.  See  also 
Smith  V.  Western  Union  TeL  Co.,  83  Ky.  104;  Western  Union 
Tel.  Co.  V.  Hall,  124  U.  S.  444;  Johnson  v.  Western  Union  TeL 
Co.,  79  Miss.  58;  Clay  v.  Western  Union  TeL  Co.,  81  Oa,  285; 
WesUm  Union  Tel.  Co.  v.  Watson,  94  Ga.  202.  Mr.  Justice 
Simmons  in  delivering  the  opinion  in  the  last-cited  case  said: 
**  This  action  is  based  on  the  theory  that  if  the  telegram  had  not 
been  shown  Pitner,  Watson  would  have  made  a  different  ar- 
rangement with  him^  that  he  would  have  induced  Pitner  to  con- 
sent to  use  another  gin  until  the  gins  he  was  expecting  to  receive 
should  arrive^  and  thus  get  his  commission  on  the  sale  of  those 
gins.  In  order  to  do  this,  it  would  have  been  necessary  to  ob- 
tain the  consent  of  Pitner,  and  Pitner  might  or  might  not  have 
made  the  new  arrangement  with  Watson.  It  is  true  Ktner  says 
now  that  he  would  have  made  it ;  but  we  can  not  tell  whether  he 
would  hav^  done  so  or  not ;  be  might  have  been  in  a  different 
state  of  mind  then  from  the  state  of  mind  he  was  in  at  the  trial 
of  the  case."  So  in  the  present  case,  treating  the  contract  as  not 
completed,  the  contention  is  that  an  offer  as  received  by  the 
plaintiff  was  for  December  delivery,  and  that  if  it  had  been  for 
October  delivery  it  would  have  been  accepted.  There  is  little 
doubt  that  the  plaintiff,  or  its  vice-president,  thinks  now  that  it 
would  have  accepted  the  offer,  but  it  is  exceedingly  speculative, 
as  a  basis  for  damages,  to  saj  that  if  an  offer  had  been  received 
tlie  plaintiff  would  have  accepted  it,  and  would  have  derived  cer- 
tain advantages  from  it 

While  there  is  some  evidence  that  the  plaintiff  placed  an 
order  at  an  advanced  price,  there  is  none  as  to  how  large  an 
order  was  so  placed,  or  how  much  the  actual  loss  of  the  plaintiff 
was.  The  decision  in  Hollis  v.  Western  Union  Telegraph  Co., 
91  Oa.  801,  is  in  harmony  with  those  just  cited,  making  the 
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recovery  depend  upon  the  actual  loss.  See  also  U.  S.  Tel^raph 
Co.  V.  Wenger,  55  Penn.  St.  262. 

Several  of  the  authorities  cited  by  the  plaintiff  in  error  were 
cases  brought  by  the  senders  of  telegrams.  In  some  of  the 
other  cases  there  was  a  failure  to  correctly  transmit  or  promptly 
deliver  a  message  which  would  have  closed  a  contract,  the  di- 
rect result  of  which  failure  was  to  cause  a  loss.  The  latter  class 
of  cases  is  well  illustrated  by  Western  Union  Telegraph  Co.  v. 
Fatman,  73  Ga.  285,  and  Dodd  Grocery  Co,  v.  Postal  Telegraph 
Cable  Co,,  112  Ga,  685. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C,  J,  absent. 


GRAVES  V.  RIVERa 


b126   71  J   ^  petition  which  alleges  the  ability  of  the  parties  to  contract  marriage, 

the  mutual  promises  to  marry  and  their  terms,  and  the  defendant's  breach 
sufficiently  states  a  cause  of  action  for  breach  of  promise  of  marriage. 

2.  Seduction  of  the  plaintiff  by  the  defendant  subsequently  to  the  promise  to 
marry  and  pending  the  engagement  may  be  alleged  and  proved  in  aggra- 
yation  of  the  damages. 

8.  The  damages  recoverable  in  this  form  of  action  may  include  fall  compen- 
sation for  the  pain,  mortification,  and  wounded  feelings  of  the  plaintiff,  and 
in  these  matters  the  amount  of  recovery  must  be  left  to  the  enlightened 
conscience  of  impartial  jurors. 

4.  Neither  party  to  an  action  for  breach  of  promise  of  marriage  is  a  compe> 
tent  witness. 

5.  A  charge  to  the  effect  that  the  plaintiff  may  recover  on  proof  of  the  con- 
tract of  marriage  and  its  breach  by  the  defendant  is  open  to  the  criticism 
that  it  excludes  the  defense  of  a  justifiable  refusal  to  consummate  the 
promise  to  marr3\ 

Argued  May  18,  —  Decided  Jane  14, 1906. 

Action  for  damages.  Before  Judge  HoUingsworth.  City 
court  of  Fayetteville.     October  29,  1904. 

Sallie  Bivers  sued  out  an  attachment  against  J.  M.  Graves,  on 
the  grounds,  that  the  defendant  ''absconds,  also  that  be  con- 
ceals himself,  and  also  that  he  is  about  to  remove  beyond  the 
limits  of  the  county."  The  attachment  was  sued  out  before  the 
judge  of  the  city  court  of  Fayetteville,  and  made  returnable  to 
the  October  term,  1903,  of  that  court.  The  attachment  was 
levied  upon  certain  property  of  the  defendant.      Before  the  ie» 
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turn  term  the  plaintiff  filed  her  declaration  in  attachment,  al- 
leging  as    follows:      1st:  That    the    petitioner   had    endamaged 
her  in  the  sum  of  $10,000.     2 :  That  the  defendant  b^an  visit- 
ing petitioner  aboat  six  years  ago,  petitioner  then  being  a  young 
lady  about  eighteen  years  of  age,  and   the  defendant  being  a 
young  man  about  twenty  years  old;  that  the  defendant  contin- 
ued to  visit  her  from  that   time  "  constantly  '*  until  about  July 
15,  1903  "  coming  to    see  petitioner  quite  often,  once  or  twice 
each  month."     3d :  that  the  defendant  professed  to  love  her,  and 
by  his  constant  visits  and  attentions  and  professions  of  love  he  led 
her  to  believe  him  and  to  love  and  admire  him,  and  as  a  result  of 
such  courtship  they  were  engaged  to  be  married,  which  engagement 
continued  until  the  summer  of  1901,  when,  on  account  of  some 
trouble  that  it  was   alleged   the  defendant  was   in,   petitioner's 
father  and  mother  objected  to  the  visits  of  the  defendant,  and 
the  engagement  was  broken;  that  defendant  did   not  visit  pe- 
titioner for  several  months,  but  after  the  lapse  of  this  time  the 
defendant,  '*  to  ingratiate  himself  again  into  the  affections  of  pe- 
titioner and  her  people."  protested  his  innocence  of  the  charges 
and  rumors  that  had  been  made  against  him,  and  obtained  once 
more  the  good  will  of  petitioner's  parents  and  of  herself ;  as  a 
result  of  which  they  were  again  engaged  to  be  married,  which 
engagement  has  never  been  broken  off  by  petitioner."     4th :  that 
the    defendant  and  petitioner  were  to  have  been  married  "last 
Christmas,  both  having  agreed  to  said  time,"  but  for  some  reason 
the  defendant  had  put  the  time  off  f  a-  some  mouths,  claiming 
not  to  be  ready,  and  when  the  time  arrived  again  he  made  other 
excuses,   and    finally   quit    visiting   petitioner   at  all,  "and   has 
broken    his    solemn    engagement    with    petitioner."      5th:  that 
during    the   continuance  of   the   engagement,  the  defendant  all 
the  time  promising  to  marry  petitioner,  he,  by  persuasions  and 
manifestations  of  love  and   affection   for  her,  and  by  other  false 
and  fraudulent  means,  induced  her  to  have  intercourse  with  him 
"  during  the  fall  and  winter  of  last  year  and  at  Christmas,  and 
again  in   January  of  this  year,"  as  a  result  of  which  petitioner 
became  pregnant   and  gave  birth  to  a  child  on  September   11, 
1903,  which  child  is  now  living  and  is  the  child  of  the  defend- 
ant.    6th :  that  up  to  the  time  she   was  seduced  by  the  defend- 
ant petitioner  had  lived  a  moral  and  virtuous  life,  had  a  happy 


Digitized  by  CjOOQIC 


226  GRAVES  V.  RIVERS,  (123 

and  good  home,  and  moved  in  the  best  society ;  but  through  the. 
baseness  of  defendant's  conduct  her  happiness  in  life  has  been 
blighted  and  ruined,  her  social  standing  and  bright  prospects  have 
been  totally  destroyed^  and  henceforth  she  will  be  a  social  out- 
cast because  of  the  illegal  and  fraudulent  representations  of  the 
defendant  7th :  that  she  had  implicit  faith  and  confidence  in 
the  defendant  and  believed  that  he  was  sincere ;  that  she  loved 
him  and  acted  in  perfect  good  faith ;  but  that  all  the  promises  and 
representations  made  by  the  defendant  to  her  were  false  and  fraud- 
ulent, and  made  to  deceive  her  and  to  destroy  her  chastity  and 
happiness,  and  that  although  she  has  tried  to  get  him  to  right  the 
wrong  done  her,  he  fails  and  refuses  so  to  do.  (The  8th  para- 
graph was  stricken  on  demurrer. )  9th :  that  as  a  result  of  the 
intercourse  of  the  defendant  with  her  she  has  become  unwell  and 
sick  in  bed  a  good  deal  of  the  time  since  January  **  of  this  year ; " 
that  about  one  month  before  the  birth  of  her  child  she  had  to  take 
her  bed,  and  has  since,  and  will  be  for  some  time  to  come,  suffer- 
ing great  pain  and  agony,  both  in  body  and  in  mind;  that  she 
now  has  the  child  to  look  after  and  support  without  the  assist- 
ance of  the  defendant ;  that  she  will  continue  to  suffer  in  body, 
*  and  especially  in  mind,  all  the  remainder  of  her  natural  life,  all 
on  account  of  the  unconscionable  conduct  of  the  defendant  10th: 
that  on  September  18, 1903,  she  sued  out  before  W.  B.  Hol- 
lingsworth,  judge  of  the  city  court  of  Fayetteville,  an  attachment 
against  the  defendant,  returnable  to  the  October  term,  1903, 
of  that  court,  which  attachment  was  levied  by  the  sheriff  of 
Fayette  county  on  property  therein  described.  The  11th  para- 
graph contains  a  prayer  for  a  judgment  of  $10,000,  and  a  special 
judgment  against  the  property  upon  which  the  attachment  was 
levied,  and  *'  that  she  have  a  general  judgment"  There  was  an 
entry  of  service  of  this  declaration  by  leaving  a  copy  at  the 
defendant's  most  notorious  place  of  abode. 

At  the  October  term,  1903,  of  the  city  court  of  Fayetteville, 
the  case  was  called  for  trial ;  and  the  defendant  moved  to  dismiss 
the  suit,  first,  because  no  cause  of  action  was  set  forth,  and 
secondly,  because  the  petition  showed  on  its  face  that  it  was  an 
action  for  seduction  and  that  the  plaintiff  had  no  right  to  sue 
for  her  own  seduction.  The  court  overruled  the  motion  to  dis- 
miss ;  whereupon  the  plaintiff  offered  to  amend  the  petition  by 
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adding,  after  the  word  "facts"  in  the  first  line  of  paragraph  11, 
the  following :  "  and  the  breach  of  said  contract  for  marriage,  fdr 
which  petitioner  sues."  Upon  the  allowance  of  this  amendment 
the  defendant  demurred  generally,  that  there  was  no  cause  of 
action  set  out  in  the  petition ;  and  that  the  action  was  barred 
by  the  statute  of  limitations ;  and  demurred  specially  to  all  the 
allegations  as  to  seduction,  because  such  allegations  were  irrel- 
evant aud  the  seduction  was  not  alleged  as  being  subsequent 
to  the  promise  of  marriage ;  that  the  damages  alleged  in  the  9th 
paragraph  were  not  recoverable;  that  the  attachment  affidavit 
and  bond  were  insufficient  in  law,  and  because  the  court  issuing 
the  attachment  was  without  authority  to  do  so.  He  demurred  • 
also  to  the  eighth  paragraph.  The  court  overruled  the  demurrers, 
both  general  and  special,  except  to  the  8th  paragraph,  and  as 
to  this  paragraph  the  demurrer  was  sustained.  The  trial 
resulted  in  a  verdict  for  the  plaintiff  in  the  sum  of  S10,000. 
The  defendant  made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted  to  the  judgment  overruling  the  motion 
to  dismiss  and  the  demurrers,  and  the  refusal  of  a  new  trial. 

A.  0.  Blalock  and  J.  F.   Golightly,  for  plaintiff  in  error. 
t/l   W.    Wise,  contra. 

Evans,  J.  (After  stating  the  facts.)  1-3.  An  action  to  re- 
cover damages  for  a  breach  of  promise  to  marry  is  predicated  on 
the  contract  and  its  breach.  All  that  is  necessary  to  be  al- 
leged in  the  petition  is  the  promises  to  marry  and  their  terms, 
and  the  defendant's  breach.  Where  special  damages  are  not 
claimed,  these  averments  comprise  all  the  issuable  facts.  5  Cyc. 
1007.  The  facts  related  in  the  petition  begin  with  a  courtship 
six  years  before  the  bringing  of  the  suit,  and  the  narrative  pro- 
ceeds with  a  description  of  the  first  engagement,  how  and  why 
it  was  broken  off,  when  it  was  renewed,  the  time  the  marriage 
was  to  be  consummated,  the  wiles  of  the  defendant  to  secure 
postponement  of  the  nuptials,  and  his  refusal  to  marry  the  plain- 
tiff. Many  of  the  averments  in  the  petition  might  be  treated 
as  surplusage,  but  the  essential  elements  of  the  form  of  action 
are  allied.  The  mutual  promises  to  marry,  the  final  agreement 
that  the  marriage  contract  was  to  have  been  on  Christmas  pre- 
ceding the  filing  of  the  suit,  the  readiness  of  the  plaintiff  to 
marry  at  that  time,  the  refusal  of  the  defendant  to  comply  with 
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his  contract,  and  his  final  abandonment  of  his  attentions  are 
alleged  with  sufficient  definiteness  to  set  out  a  cause  of  action. 
Defendant  demurred  to  the  petition,  on  the  ground  that  the  cause 
of  action  was  barred  by  the  statute  of  limitations.  It  is  not 
pointed  out  what  limitation  period  is  applicable.  As  the  suit 
sounds  in  contract  and  is  brought  within  a  year  from  the  alleged 
breach  of  the  contract,  we  can  not  perceive  how  the  plaintiff 
can  be  barred.  The  special  demurrers  to  the  paragraphs  of  the 
petition  which  allege  seduction  as  an  aggitivating  element  of 
damages  are  without  merit.  The  seduction  is  alleged  to  have  been 
subsequent  to  the  promise  to  marry  and  pending  the  engage- 
ment to  marry.  The  seduction  of  the  plaintiff  under  promise  of 
marriage  may  be  alleged  and  proved  in  aggravation  of  damages. 
3  Enc.  PI.  &  Pr.  688,  and  cases  cited.  Although  the  form  of 
action  is  ex  contractu,  yet  the  measure  of  damages,  in  a  case 
where  the  plaintiff  is  entitled  to  recover,  may  include  full  com- 
pensation for  the  pain,  mortification,  and  wounded  feelings  suf- 
fered by  her  in  consequence  of  the  dishonorable  conduct  of  the 
defendant;  and  the  amount  of  the  recovery  must  be  left  to  the 
enlightened  conscience  of  impartial  jurors.  Parker  v.  Forehand, 
99  Oa,  743.  One  of  the  special  demurrers  challenged  the  suffi- 
ciency of  the  attachment  affidavit  and  bond  and  the  authority  of 
the  court  to  issue  the  attachment.  The  demurrer  did  not  spec- 
ify any  particular  defect,  and  as  the  grounds  of  the  affidavit  were 
statutory  and  sufficiently  alleged  {Kennon  v.  Evans,  36  Oa. 
89),  and  both  affidavit  and  bond  were  prepared  after  the  code 
forms  (Civil  Code,  §4529),  we  can  not  see  any  irregularity  in 
either.  The  affidavit  for  attachment  was  made  before  the  judge 
of  the  city  court  of  Fayetteville,  and  the  writ  of  attachment  was 
issued  by  him.  The  attachment  was  returnable  to  the  city 
court  of  Fayetteville,  and  the  judge  thereof  had  jurisdiction  to 
issue  it.  (Acts  1902,  p.  126.)  Hence  we  conclude  that  the  court 
did  not  err  in  overruling  all  demurrers  except  the  special  de- 
murrer to  the  eighth  pai-agraph,  which  was  sustained. 

4.  Six  grounds  of  the  amended  motion  for  a  new  trial  com- 
plain in  various  ways  that  the  plaintiff  was  permitted  to  testify 
over  the  defendant's  objection.  The  plaintiff  was  an  incompe- 
tent witness,  and  the  court  erred  in  holding  that  she  was  compe- 
tent    At  common  law  a  party  to  a  suit,  interested  in  the  result 
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of  the  trial,  was  disqualified  from  testifying,  because  of  his  inter- 
est. The  evidence  act  of  1866  permitted  certain  persons  to  tes- 
tify notwithstanding  their  interest,  but  in  express  terms  the  ban 
of  disqualification  was  left  on  parties  to  an  action  for  breach  of 
promise  of  marriage.  Civil  Code,  §  5272.  The  evidence  act  of 
1889  (Civil  Code,  §  5269)  superseded  only  one  clause  of  the  act 
of  1866,  but  there  is  nothing  in  that  act  which  removes  the  in- 
competency of  those  persons  disqualified  by  the  other  clauses  of 
the  act  of  1866.  Section  5272  explicitly  and  positively  declares 
that  nothing  contained  in  section  5269  shall  apply  to  any  action 
for  breach  of  promise  of  marriage.  While  in  England  and  in 
many  of  the  States  the  common-law  rule  of  exclusion  in  this 
class  of  cases  has  been  relaxed  so  as  to  allow  the  parties  to  tes- 
tify, with  the  qualification  that  their  testimony  must  be  corrobo- 
rated, in  this  State  a  party  is  absolutely  excluded  as  a  witness. 

Where  the  party  is  denied  the  right  to  testify,  resort  is  usually 
had  to  circumstantial  evidence  to  prove  or  disprove  the  com- 
plaint. Since  commonly  marriage  proposals  and  their  acceptance 
do  not  transpire  in  public  or  in  writing,  they  must  be  established 
by  the  observed  conduct  of  the  parties  or  their  admissions. 
••'When  marriageable  persons  conduct  toward  each  other  as  en- 
gaged persons  commonly  do,  and  as  those  who  are  not  engaged 
do  not,  the  reasonable  and  fair  inference  is  that  they  are  in  fact 
what  they  thus  hold  themselves  out  to  be,  engaged:  and  in  a 
breach  of  promise  suit  the  jury  is  justifiable  in  so  finding."  Bish. 
Mar.  &  Div.  §  197.  Likewise  any  other  material  issue  in  the 
case  may  be  supported  by  proof  of  various  circumstances  which 
point  to  the  existence  of  the  fact  sought  to  be  established. 

5.  Exception  is  taken  to  the  following  charge  of  the  court:  "I 
charge  you  that  if  you  believe  from  the  evidence  that  J.  M. 
Graves,  the  defendant,  did  contract  marriage  with  the  plaintiff, 
then  the  breach  thereof  would  make  the  defendant  liable,  that  is 
if  he  failed  to  carry  out  this  contract."  This  charge  is  open  to  the 
objection  that  under  it  the  plaintiff  would  be  entitled  to  recover 
for  any  breach  of  the  contract,  although  the  defendant  may  have 
been  legally  justifiable  in  refusing  to  carry  out  his  promise 
to  marry ;  and  the  exception  is  well  taken. 

Judgment  reversed.  All  the  Jvstices  coricur,  except  Simnums, 
(7.  J.,  dbsenL 
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ci^  B  PHINAZEE,  administrator,  v.  BUNN. 

1.  The  eyidenoe,  taken  in  that  light  which  was  most  favorable  to  the  plain- 
tiff, authorized  a  finding  that,  under  all  the  circumstances  proved,  and 
considering  the  character  of  the  services  rendered  by  the  adult  daughter 
to  her  father  during  his  last  illness,  she  was  not  prompted  solely  by  the 
natural  duty  owing  by  her  to  him,  but  that  both  parties  contemplated  that 
she  should  be  compensated  out  of  his  estate  after  his  death  ;  and  the  judg- 
ment refusing  a  second  new  trial  will  not  be  interfered  with. 

2.  The  interrogatories  were  not  leading  ;  but  so  treating  them,  there  was  no 
abuse  of  discretion  in  allowing  the  answers  to  be  read. 

Argued  May  17,  ~  Decided  June  14, 1905. 

Complaint.  Before  Judge  Clark.  City  court  of  Forsyth. 
October  28,  1904. 

This  was  an  action  by  an  adult  daughter  against  the  adminis- 
trator of  her  father's  estate,  to  recover  for  services  rendered  her 
father  in  nursing  and  caring  for  him  during  his  last  illness,  and 
in  doing  other  work  on  his  farm  and  in  his  house.  There  was 
a  verdict  for  the  plaintiff,  and  a  new  trial  was  granted.  The  next 
trial  also  resulted  in  a  verdict  for  the  plaintiff,  and  the  defend- 
ant made  a  motion  for  a  new  trial  on  the  grounds,  that  the  ver- 
dict was  without  evidence,  to  support  it,  and  that  the  court 
allowed  answers  to  certain  interrogatories  to  be  read,  over  an 
objection  that  the  questions  were  leading.  The  motion  was 
overruled,  and  the  defendant  excepted. 
•  Persons  &  Persons,  for  plaintiff  in  error. 

J,  R,   Williams  and    Wightman  Bovxlen,  contra. 

Cobb,  J.  1.  Children  being  under  a  moral  duty  to  nurse  and 
care  for  their  infirm  parents,  a  promise  to  pay  is  not  implied 
from  the  mere  fact  of  service,  as  in  case  of  strangers.  But  the 
performance  of  such  service  is  a  sufficient  consideration  for  an 
express  promise  to  pay.  Hudson  v.  Hudson,  87  Oa,  678 ;  Butler 
V.  Billups,  101  Oa.  102;  Weaver  v.  Cosby,  109  Ga,  310,316. 
While  a  contract  to  pay  will  not  be  implied  from  the  mere  per- 
formance of  the  services,  there  are  cases  where  the  law  will 
imply  a  contract  by  a  parent  to  pay  a  child  for  services  of  the 
character  above  referred  to.  In  Murrell  v.  Studsiill,  104  Oa. 
60y,  Mr.  Justice  Lewis  said:  "This  court  has  n^ver  decided 
that  on  account  of  relationship,  however  near,  there  can  be  no 
recovery  for  services  rendered  by  one  relative  to  another  with- 
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out  proof  of  an  express  contract."  In  Hudson  v.  Hudson,  90  Ga, 
581,  it  was  held  that  a  recovery  may  be  had  if  an  express  con- 
tract be  shown,  or  if  the  "  surrounding  circumstances  .  .  in- 
dicate that  it  was  the  intention  of  both  parties  that  compensa- 
tion should  be  made,  and  negative  the  idea  that  the  services 
were  performed  merely  because  of  that  natural  sense  of  duty, 
love  and  affection  arising  out  of  this  relation."  This  ruling  was 
reaffirmed  in  ffKelUy  v.  Faulkmr,  92  Oa.  522,  though  in  that 
case  the  evidence  was  not  sufficient  to  show  that  payment  for 
the  services  was  in  the  contemplation  of  both  parties.  See  also 
Weaver  v.  Cosby,  109  Oa.  316;  Walker  v.  Brovm,  104  Ga.  361. 
In  the  cases  of  Murrdl  v.  Studstill,  104  Ga.  604,  and  Hurst  v. 
Ijane,  105  Ga.  506,  no  express  contract  was  shown,  and  it  was 
held  that  the  circumstances  were  such  as  to  show  that  the  par- 
ties contemplated  that  the  plaintiffs  (one  a  grandchild  and  the 
other  a  niece)  should  receive  compensation  for  their  services. 

We  hardly  think  the  evidence  in  this  case  is  sufficient  to  show 
an  express  contract  While  sortie  of  the  witnesses  did  say  there 
was  a  contract  between  the  plaintiff  and  her  father,  taking  their 
testimony  as  a  whole  no  express  contract  was  shown.  There 
was  evidence  that  the  plaintiff  was  thirty-five  or  forty  years  of 
age ;  that  she  nursed  and  cared  for  her  father  for  a  long  period 
of  time  while  he  was  stricken  with  paralysis,  that  she  also  hoed 
and  plowed  in  the  field  for  him  during  this  time;  that  the  father 
stated  several  times  that  he  had  given  the  plaintiff  the  "home 
place,  or  the  money  it  would  bring,"  for  waiting  on  him ;  that  he 
had  stated  this  in  the  presence  of  the  plaintiff;  that  he  fre- 
quently said  the  plaintiff  must  have  pay,  as  she  had  earned  it, 
and  the  plaintiff  would  make  no  response  to  the  statement ;  that 
the  father  was  taken  sick  in  the  fall  of  1897,  but  made  the 
statement  in  the  spring  of  1898  about  wanting  the  plaintiff  to 
have  pay,  and  that  he  died  about  February,  1899 ;  that  the  serv- 
ices performed  by  the  plaintiff  were  worth  $30  per  month,  and 
extended  over  a  period  of  seventeen  months.  We  think  the  jury 
could  find,  from  the  evidence,  that,  considering  all  the  circum- 
stances, both  the  father  and  the  daughter  contemplated  she 
should  receive  compensation  for  the  services  rendered ;  especially 
so  in  view  of  the  character  of  the  services  rendered.  See  Mur- 
reU  V.  Studstill,  supra.  The  judgment  refusing  to  grant  a  sec- 
ond new  trial  will  not  be  interfered  with.     Civil  Code,  §  4936. 
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2.  An  examiaatioQ  of  the  in tet  rogatories  objected  to  shows 
that  they  were  not  leading.  They  did  not  suggest  the  answer 
expected.  Franks  v.  Oress  Lumber  Co,,  111  Ga,  87.  Besides, 
the  allowance  of  leading  questions  is  a  matter  within  the  discre- 
tion of  the  trial  judge  (Ga.  R  Co.  v.  Churchill,  113  Ga.  14,  and 
cit.),  and  his  judgment  will  be  reversed  only  where  it  is  apparent 
that  injustice  has  been  done.  City  of  Borne  v.  Stewart,  116  Ga. 
738  (2),  740.  Greater  liberality  should  be  allowed  as  to  the  form 
of  interrogatories  than  in  the  case  of  ordinary  questions  to  a  wit- 
ness when  on  the  stand.     Evnng  v.  Moses,  51  Ga.  419. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


RIGGINS,  trustee,  r.  BOYD  MANUFACTURING  CO. 

The  trial  court  committed  no  error  requiring  a  reversal  of   the  judgment 
below,  in  ruling  out  the  evidence  introduced  by  the  defendant. 

Submitted  May  )7,  — Decided  June  14,  1905. 

Complaint.  Before  Judge  Russell.  Pikg  superior  court  Oc- 
tober 6,  1904. 

Joseph  D.  Boyd  Manufacturing  Company  sued  A.  D.  Riggins, 
as  trustee  for  his  wife,  M.  S.  Rigpns,  on  a  promissory  note,  for 
S2 10.87  principal,  which  he  as  her  trustee  had  executed  to  it, 
dated  February  25,  1901,  and  due  October  15  afterdate.  The 
petition  alleged,  that  the  consideration  of  the  note  was  fertilizers 
furuished  by  the  plaintiff  to  the  defendant  as  trustee,  which 
were  used  by  him  as  such,  on  certain  lands  belonging  to  the 
trust  estate,  and  that  they  were  articles  of  necessity  for  which 
the  trust  estate  was  liable.  A  copy  of  the  deed  creating  the 
trust  and  describing  the  lands  of  tlie  estate  was  attached  to  the 
petition,  as  well  as  a  copy  of  an  order  of  the  judge  of  the  su- 
perior court  appointing  the  defendant  trustee  in  lieu  of  a  for- 
mer trustee.  The  petition  asked  for  a  special  judgineut  aj^ust 
the  lands  of  the  trust  estate  described  therein.  The  di*ftn<lant 
in  his  answer  admitted  that  he  was  trustee  as  alleged,  and 
pleaded  payment  The  plea  alleged,  that  the  defendant,  as  trus- 
tee, in  the  year  1900,  bought  of  the  plaintiff  designated  quan- 
tities and  kinds  of  fertilizers  of  the  aggregate  value  of  $367.75 ; 
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that  in  the  fall  of  the  same  year  he  paid  the  plaintiff  a  stated 
quantity  of  lint  cotton  of  the  value  of  S462,  which  overpaid 
the  amount  of  his  indebtedness  to  the  plaintiff  S94.25.  On  the 
trial  the  plaintiff  put  in  evidence  the  note  sued  on,  and  intro- 
duced a  witness  who  testified  that  the  consideration  of  this  note 
was  fertilizers  bought  by  the  defendant  as  trustee  for  M.  S.  Big- 
gms,  and  that  the  trust  estate  got  the  benefit  of  such  fertilizers 
hj  leason  of  their  use  upon  the  lands  of  the  estate.  The  plain- 
iiS  introduced  also  a  trtist  deed  dated  April  13, 1857,  whereby 
a  trust  in  certain  lauds,  negroes,  etc.,  was  created  for  the  bene- 
fit of  Mary  Susan  Neal,  now  Mrs.  M.  S.  Riggins.  The  defend- 
ant put  in  evidence  a  note  signed  by  him  as  trustee  for  M.  S. 
Rij|[gins,  payable  to  the  plaintiff,  for  S670.50,  dated  May  29, 
1900,  and  due  October  15  after  date,  the  consideration  of  which 
was  thirteen  tons  and  eight  sacks  of  guano  and  five  sacks  of 
add,  with  credits  thereon  of  4,362  pounds  of  Unt  cotton.  The 
defendant  testified:  ''That  tlTe  note  sued  on  was  a  renewal 
note  for  the  balance  of  the  S670.50  note  given  May  29,  1900; 
that  he  bought  a  part  of  the  guano  for  the  trust  estate,  and  a 
part  of  it  he  bought  for  sale,  and  did  sell  a  part  of  it,  and  used 
a  part  of  it  on  the  trust  estate ;  that  he  signed  the  note  as  trustee 
because  they  asked  him  to  do  that ;  that  at  the  time  the  guano 
was  bought  nothing  was  said  about  his  buying  it  as  trustee,  but 
he  did  use  on  the  trust  estate  ten  tons  and  eight  sacks  of  the 
guano;  and  that  he  used  the  seven  and  one  half  tons  of  acid; 
that  the  market  value  of  the  guano  at  the  time  he  bought  it 
was  $20  per  ton,  and  the  market  value  of  the  acid  at  the  time 
he  bought  it  was  $17.50  per  ton,  the  total  amouutiug  in  the 
aggregate  to  $347.25 ;  that  he  as  trustee  paid,  from  the  crops 
of  the  trust  estate,  upon  the  guano  debt  the  amount  of  four 
thousand,  three  hundred  and  sixty-two  pounds  of  middling  lint 
cotton,  as  appeared  from  the  credits  upon  the  note  introduced 
in  evidence,  dated  May  29,  1900,  for  the  sum  of  $670.50 ;  that 
the  trust  estate  had  not  bought  or  in  any  way  received  any- 
thing else  from  the  plaintiff,  nor  [did]  he  or  the  trust  estate  owe 
the  plaintiff  anything  else,  .  .  that  his  wif e,  M.  S.  Riggins,  had 
then  living  eight  children ;  that  the  cotton  he  had  delivered  to 
plaintiff  from  the  trust  estate  was  worth,  at  the  time  he  made 
the  delivery,  9-1/2  cents  per  pound,  and  making  the  aggregate 
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amount  thus  paid  $414.39,  which  more  than  paid  off  all  that 
the  trust  estate  actually  owed  the  plaintiflf  upon  said  note."  On 
motion  of  the  plaintifiF,  the  court  ruled  out  the  note  put  in  evi- 
dence by  the  defendant  and  all  of  the  defendant's  testimony, 
except  that  Mrs.  Riggins  had  eight  children  then  living.  The 
court  then  directed  a  verdict  for  the  plaintiflf.  The  only  error 
assigned  is  the  ruling  out  of  the  evidence  oflfered  by  the  defend- 
ant as-  above  set  forth. 

0.  D,  Dominick  and  K  C.  Armistead,  for  plaintiflf  in  error. 
E,  F,  DuPree,  contra. 

Fish,  P.  J.  The  trust  involved  in  this  case  was  construed  in 
Biggins  \.  Adair,  105  Oa.  121  y  where  it  was  held  that  the  trust 
created  is  executory,  at  least  during  the  lifetime  of  Mrs.  Rig- 
gins,  and  that  the  property  of  the  trust  estate  is  liable  for  debts 
created  by  the  trustee  for  the  benefit  of  such  estate.  In  that  case 
the  trust  estate  wets  held  to  be  bound  for  a  debt  contracted  for  fer- 
tilizers bought  for  its  use.  The  evidence  for  the  plaintiflf,  in  the 
present  case,  made  out  a  clear  case  of  liability  on  the  part  of  the 
trust  estate  for  the  amount  represented  by  the  note  sued  on, 
and,  unanswered,  demanded  a  verdict  in  favor  of  the  plaintiflf  for 
the  full  amount  The  defendant  sought  to  meet  this  by  evi- 
dence which  the  court  ruled  out,  and  the  sole  question  which  we 
are  to  decide  is  whether  the  court  committed  a  reversible  error 
in  ruling  out  this  evidence ;  for  there  is  no  exception  to  the  direc- 
tion of  a  verdict  by  the  court  or  to  the  particular  verdict  which 
was  directed.  Whether  the  court  was  right  or  wrong  in  the  rul- 
ing complained  of  is,  in  the  view  which  we  take  of  the  case, 
immaterial  If  this  evidence  had  remained  in,  the  jury  could 
not  have  lawfully  found  in  favor  of  the  defendant  generally,  nor 
reduced  the  amount  of  the  plaintiflTs  proved  claim.  .  From  the 
evidence  in  question  it  appeared  "  that  the  note  sued  upon  was  a 
renewal  note  for  the  balance  of  the  $670.50  note  given  May  29, 
1900."  Tliis  last-mentioned  note  showed  that  it  was  given  by 
the  defendant  as  trustee,  which  fact  he  neither  denied  in  his  an- 
swer nor  by  his  testimony.  He  did  testify  that  at  the  time  he 
bought  the  fertilizers  for  which  this  note  was  given,  nothing  was 
said  about  his  buying  them  as  trustee.  But,  on  the  other  hand, 
he  faded  to  state  that  anything  was  said  about  his  buying  them, 
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or  any  part  of  them,  individually.  How  then  did  he  buy  them  ? 
Presumably,  from  the  way  he  signed  the  note,  he  purchased  them 
as  trustee.  He  testified  that  he  signed  the  original  note  as  trus-* 
tee,  because  ''they"  asked  him  to  do  that,  a  request  which  was 
both  natural  and  proper  if  he  bought  the  fertilizers  for  the  trust 
estate,  and  which  when  made,  in  the  absence  of  anything  to  the 
contrary,  put  him  upon  notice  that  the  intention  of  the  seller  was 
to  sell  the  goods  to  him  in  his  capacity  as  trustee.  He  said  noth- 
ing to  the  seller  to  indicate  that  he  was  not  purchasing  all  of  the 
fertQizers  for  the  trust  estate,  and  when  he  was  asked  to  sign  the 
note  as  trustee  he  did  so  without  explanation  or  objection.  If 
he  did  not  intend  to  contract  in  his  capacity  as  trustee  for  the 
whole  of  the  fertilizers  which  he  purchased,  the  time  for  him  to 
have  made  this  known  was  when  he  was  asked  to  do  so.  As  we 
have  already  intimated,  when  he  bought  the  fertilizers  for  the 
purchase-price  of  which  the  original  note  was  given,  and  signed 
such  note  in  his  capacity  as  trustee,  the  presumption  was  that  he 
purchased  the  goods  in  his  representative  and  not  in  his  individ- 
ual capacity.  This  presumption  was  not  overcome  by  the  mere 
statement  "that  at  the  time  the  guano  was  bought  nothing  was 
said  about  his  buying  it  as  trustee."  When  he  signed  the  note 
in  his  representative  capacity,  something  was  said,  or  rather  de- 
clared, in  writing,  as  to  the  capacity  in  which  he  purchased  the 
fertilizers.  His  statement  that  he  did  this  because  the  seller 
asked  him  to  do  it  is  perfectly  consistent  with  the  idea  that  he 
bought  the  whole  of  the  goods  as  trustee,  while  the  manner  in 
which  he  signed  the  note  is  inconsistent  with  the  idea  that  he 
did  not  so  purchase  them  all.  He  gave  no  explanation  whatever 
as  to  why  he  signed  the  renewal  note  as  trustee,  after  having,  as 
he  testified,  paid  all  that, the  estate  owed  for  the  fertilizers.  He 
testified  "  that  he  bought  a  part  of  the  guano  for  the  trust  estate, 
and  part  of  it  he  bought  for  sale,"  but  he  did  not  testify  that 
tins  was  understood  between  him  and  the  seller,  or  that  the 
latter  knew  that  such  was  the  fact;  and  he  failed  to  state  what 
part  he  bought  for  the  trust  estate,  or  how  much  he  purchased 
for  himself,  nor  did  he  state  what  the  contract  price  of  the  guano 
or  the  contract  price  of  the  acid  was.  How,  then,  was  it  possible 
for  a  jury  to  find,  either  wholly  or  partially,  in  favor  of  his 
plea?     Granting  that  it  was  permissible  for  him,  after  signing 
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both  the  original  and  the  renewal  note  as  trustee,  to  show  that, 
at  the  time  of  the  purchase,  his  undisclosed  intention  was  to  buy 
<t  part  of  the  goods  for  the  trust  estate  and  a  part  for  himself 
individually,  it  was  still  incumbent  upon  him,  in  order  to  over- 
come, either  in  whole  or  in  part,  the  case  made  by  the  evidence 
for  the  plaintiflF,  to  show  what  he  bought  for  the  trust  estate  and 
what  he  purchased  for  himself,  and  what  the  contract  price  was. 
This  he  utterly  failed  to  do.  He  did  testify  that  he  used  ten 
tons  and  eight  sacks  of  the  guano  on  the  trust  estate  and  used 
the  seven  and  one  half  tons  of  acid,  and  sold  three  tons  of  the 
guano,  but  this  did  not  show  that  the  three  tons  of  guano  which 
he  sold  were  not  bought  for  the  trust  estate,  and  the  seller  was 
not  bound  to  follow  him  up  and  see  that  he  used  all  the  fertil- 
izers for  the  trust  estate.  Even  if  he  had  shown  what  part  of 
the  fertilizers  he  purchased  for  the  trust  estate  and  what  part  he 
bought  for  himself,  there  was  no  way  of  fixing  the  amount  to  be 
deducted  from  the  plaintiffs  proved  claim  against  him  as  trustee, 
for  the  reason  that  he  failed  to  show  what  the  contract  price  of 
the  guano  or  the  contract  price  of  the  acid  was. 

The  testimony  in  reference  to  the  market  value  of  the  fertil- 
izers and  the  market  value  of  the  cotton  paid  on  the  orisjinal  note 
was  wholly  irrelevant  and  immaterial.  The  plaintifiF  was  not 
suing  upon  a  quantum  meruit,  but  for  a  balance  due  under  a  con- 
tract of  sale,  and  the  price  of  the  fertilizers  was  fixed  by  the  con- 
tract between  the- parties,  and  could  not  be  altered  by  proof  of 
their  market  value  at  the  time  of  purchase.  This  would  be  true 
even  if  the  sale  had  been  for  cash,  to  which  market  value  pre- 
sumably refers;  whereas  the  sale  in  question  was  upon  a  credit 
The  defendant  could  not  go  behind  the  renewal  note  for  the  pur- 
pose of  showing-  the  market  value  of  the  cotton  which  he  as 
trustee  had  delivered' to  the  plaintiff  in  part  payment  of  the  origi- 
nal note.  For  clearly  the  aggregate  amountilpaid  in  cotton  on 
the  old  note  must  have  been  ai^reed  upon  by  the  parties  when 
the  new  note  was  given  for  the  balance  due.  The  giving  of  the 
renewal  note  was  a  distinct  and  clear  recognition  of  the  amount 
still  due  after  the  cotton  payments  had  been  made  on  the  old 
note,  and,  in  the  absence  of  any  proof  as  to  fraud,  accident,  or 
mistake  in  the  settlement  evidenced  by  this  note,  no  evidence  as 
to  the  value  of  the  cotton  paid  on  the  old  note  was  relevant.     As 
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the  evidence  for  the  plaintiff  demanded  a  verdict  in  its  favor  for 
the  foil  amount  of  the  note  sued  on,  and  the  evidence  offered  by 
the  defendant  would  not  have  authorized  the  jury  to  find  any 
other  verdict,  the  court  committed  no  error  requiring  a  reversal 
of  the  judgment  below,  in  the  ruling  complained  of. 

Judgment  affirmed.      All  the  Justices  concur^  except  Simmons^ 
C,  J,,  absent 


Steele  v.  Central  of  Georgia  Railway  Company. 

LcMPKiK,  J.  1.  **  The  teetimony  of  a  party  who  offers  himself  as  a  witness 
in  his  own  behalf  is  to  be  construed  most  strongly  against  him,  when  it  is 
self-contradictory,  vague,  or  equivocal.'*  And  unless  there  be  other  evi- 
dence tending  to  establish  his  right  to  recover,  he  *'  is  not  entitled  to  a  find- 
ing in  his  favor,  if  that  version  of  his  testimony  the  most  unfavorable  to 
him  shows  that  the  verdict  should  be  against  him/*  Southern  Ry,  Co. 
V.  Ho««,  121  Oa.  428. 

2.  Under  the  plaintiff's  testimony  and  other  evidence  introduced  l^  him  in 
this  case,  he  was  not  entitled  to  recover  for  an  injury  received  while  at- 
tempting to  pass  under  a  bridge  over  a  highway,  driving  a  wagon  loaded 
with  cotton ;  and  a  nonsuit  was  proper.  BaifieJd  v.  Southern  Ry,  Co.,  118 
(7a.  256 ;  W.  A  A.  R.  Co.  v.  Ferguson,  118  Ga.  712,  and  citations ;  Bridger 
V.  Gresham,  111  Ga.  814;  CUy  of  Columbus  v.  Griggs,  118  Ga.  597 ;  Ray 
V.  Green,  113  Ga.  920;  Farmery.  Davenport,  118  Ga.  289. 

3.  This  case  does  not  fall  within  the  ruling  in  Samples  v.  Atlanta,  95  Ga,  110. 

4.  Whether  or  not  there  was  error  in  respect  to  permitting  a  question  to  be 
asked  of  a  witness  for  the  plaintiff  on  cross-examination,  the  ruling  will  not 
cause  a  reversal  where  the  exclusion  of  the  evidence  can  not  affect  the 
decision  in  regard  to  the  grant  of  a  nonsuit. 

Judgment  qffirmed.    All  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Argued  May  !7«  —  Decided  June  14, 1905. 

Action  for  damages.  Before  Judge  Hammond.  City  court  of 
Griffin.     December  5,  1904. 

Steele  sued  the  Central  of  Georgia  Railway  Company,  alleging 
that  he  had  received  an  injury  while  endeavoring  to  pass  under 
a  bridge  of  that  company,  extending  over  a  public  highway  in 
the  city  of  Griffin.  According  to  his  testimony,  he  went  to 
Griffin  driving  a  wagon  loaded  with  cotton,  two  bales  being 
placed  on  the  wagon  and  a  third  on  top  of  them,  he  being  seated 
on  the  top  bale.  He  intended  to  cross  the  railway  track  at  a 
certain  street-crossing,  but  found  it  blocked  by  a  train,  and  went 
further  up  the  railroad.       There  were  several  streets  at  which 
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he  could  have  crossed  on  a  level  with  the  track,  but  they  were 
somewhat  more  distant.  Nearer  was  a  street  which  passed 
under  the  railroad  track,  and  he  determined  to  utilize  it.  He 
went  along  a  street  which  was  parallel  with  the  railroad  track, 
and  then,  at  a  point  about  one  hundred  yards  distant  from  it 
turned  into  the  street  which  passed  under  it.  The  place  where 
he  turned  toward  the  railroad  was  on  a  somewhat  higher  grade 
than  the  track.  He  testified:  "Where  I  staited  to  go  under 
the  railroad  track  it  was  not  more  than  thirty  feet  from  the  rsul- 
road.  When  I  turned  to  go  under  the  bridge  I  was  sitting  on 
the  top  bale,  on  the  edge  of  it,  with  my  feet  on  the  bottom  bale. 
When  I  started  down  the  little  hill  and  got  half  way  down,  I 
saw  the  danger  and  slided  down  on  the  bottom  bale  below,  and 
was  pushing  back  with  my  left  hand  on  the  cotton,  and  had  the 
reins  in  my  right  hand,  trying  to  stop  the  mules.  My  hand 
was  caught  between  the  beam  of  the  bridge  and  the  cotton.  I 
had  the  reins  in  my  right  hand.  In  coming  down  that  little 
hUl  I  threw  my  hand  up  on  the  bale  of  cotton.  Wlien  I  got 
my  hand  up  on  the  cotton  I  was  not  more  than  twenty  feet 
from  the  railroad  track,  half  way  down  the  little  hill.  I  got 
down  oflf  of  the  top  bale  of  cotton  to  get  out  of  the  way  of  the 
timbers  of  the  bridge.  I  saw  I  was  not  going  under,  and  tried 
to  stop  the  mules.  I  did  not  stop  them  soon  enough.  When 
I  got  under  the  railroad  track  it  knocked  me  off.  My  hand  got 
caught  between  the  beams  of  the  trestle  and  the  cotton."  He 
was  a  contractor,  had  built  bridges,  and  had  Uved  in  the  neigh- 
borhood of  Griffin  for  fifteen  yeai-s.  In  his  testimony  also  oc- 
curred the  following  statements:  "During  that  time  Griffin  has 
been  my  market.  I  am  familiar  with  the  streets  of  Griffin.  .  . 
There  is  a  street  right  up  there  that  crosses  the  railroad  track 
on  a  grade.  .  .  The  tunnel  route  was  the  nearest,  nearer  than  the 
crossing  above  here  by  some  one  hundred  or  two  hundred  yards. 
I  had  only  been  under  that  subway  one  time.  I  walked  under 
it  several  years  ago  when  it  was  first  built,  but  I  did  not  pay 
any  attention  to  the  height  of  it.  I  have  rode  by  the  bridge 
several  times,  I  don't  know  how  many  times.  I  had  not  passed 
through  there  any  other  time.  I  come  Second  street.  I  had 
seen  the  bridge  and  knew  it  was  there.  .  .  I  had  seen  the  bridge 
frequently  and  was  familiar  with  the  building  of  county  bridges. 
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.  .  I  could  not  see  that  bridge  good  until  I  got  in  thirty  feet  of 
it^  because  it  is  down  in  a  cut.  It  was  below  me.  I  was  up 
above  it  I  was  going  above  it  until  I  got  within  thirty  or  forty 
feet  When  I  got  up  there  I  didn't  know  whether  it  was  high 
enough  or  low  enough,  and  started  down.  I  saw  it  just  as  I 
started  down  and  could  not  stop.  I  do  not  know  that  the  bridge 
is  in  sight  fifty  or  seventy-five  yards  up  that  road.  It  might  be ; 
I  did  not  look  to  see.  I  would  not  swear  a  man  could  not  get 
on  the  top  of  three  bales  of  cotton  and  see  the  subway  that  dis- 
tanca  It  was  in  the  bright  open  daylight,  ten  o'clock  in  the 
morning.  .  .  If  I  had  remained  seated  on  the  top  bale  of  cotton 
the  beam  would  have  struck  me  about  the  middle  of  the  breast 

.  .  If  I  had  had  my  hand  in  a  natural  position  instead  of  up 
against  the  bale  of  cotton  it  would  not  have  struck  it  then.  I 
don't  know  that  it  entirely  cleared  the  top  bale.  I  think  a  little 
cotton  was  left  on  the  trestle.  I  am  not  right  certain  about  that 
I  do  not  know  that  two  bales  of  cotton  with  one  bale  on  top  of 
them  would  clear  that  thing  a  foot  or  more.  It  will  not  clear  it 
more  than  three  or  four  inches.  It  cleared  my  head  three  or 
four  inches.  .  .  The  left  hand  was  the  one  was  hurt  by  the 
trestle.  I  don't  know  whether  I  had  it  above  the  bale  of  cotton 
or  not     I  only  know  I  was  trying  to  get  down." 

A  witness  introduced  by  the  plaintiff  testified,  that  he  thought 
a  person  sitting  on  top  of  a  bale  of  cotton  which  rested  on  two 
others  could  see  the  subway  a  hundred  yards  before  reaching  it; 
that,  from  his  knowledge  of  the  place,  he  thought  an  ordinary 
wagon  with  three  bales  of  cotton,  two  lying  down  and  one  on  top 
of  them,  would  clear  the  bridge  about  ten  inches;  that  the  sub- 
way had  been  in  its  present  condition  for  about  fourteen  years, 
and  no  one 'had  previously  been  injured  by  goings  under  it;  that 
the  subway  from  top  to  bottom  was  in  plain  view  of  a  person 
walking  on  the  ground  for  two  hundred  yards  before  reaching  it, 
fallowing  the  direction  which  the  plaintiff  pursued ;  and  that  it 
would  be  obvious  to  the  witness  for  two  hundred  yards  before 
reaching  the  subway,  with  two  bales  of  cotton  on  a  wagon,  that 
it  would  be  dangerous  to  go  under  it  He  also  testified  that  "  I 
think  as  a  matter  of  fact  it  would  be  apparent,  to  an  ordinarily 
pradent  man  coming  down  the  street  on  top  of  two  bales  of  cotton, 
that  it  was  dangerous  to  undertake  to  go  under  that  subway.     It 
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would  be  apparent  to  a  man  of  ordinary  observance."  This  last 
statement  was  admitted  over  objection.  On  the  close  of  the 
evidence  for  the  plaintiff  the  court  granted  a  nonsuit.  The 
plaintiflf  excepted. 

Marcus  W,  Beck  and  Robert  T,  Daniel,  for  plaintifif. 
Bohert  L,  Berner  and  Hall  &  Cleveland,  for  defendant 


PENNSYLVANIA   CASUALTY  COMPANY  v.  THOMPSON. 

1.  In  the  absence  of  a  legal  return  of  service,  the  court  is  without  jurisdiction 
to  render  a  judgment  by  default. 

2.  Where  an  entry  of  service  which  failed  to  show  that  the  defendant  had 
been  served  was  cured  by  amendment  at  the  trial  term,  it  was  error  to 
refuse  to  allow  the  defendant  to  demur  and  plead  instanter  to  the  suit. 

Argued  May  18,  —  Decided  January  14, 1905. 

Action  on  insurance  policy.  Before  Judge  Beagan.  Henry 
superior  court.     December  19,  1904. 

Gleaton  <&  Gleaton,  for  plaintiflf  in   error. 
Brown  &  Brown,  contra. 

Fish,  P.  J.  Suit  was  brought  by  R  F.  Thompson  against  the 
Pennsylvania  Casualty  Company,  of  Scranton,  Pa.,  returnable  to 
the  April  term,  1904,  of  Henry  superior  court.  The  sheriflT  made 
the  following  return  of  service :  "  I  have  this  day  served  E.  T. 
Moore,  agent,  personally,  with  a  copy  of  the  within  bill  and  proc- 
ess. This  April  1,  1904."  Judgment  by  default  was  rendered 
at  the  appearance  term.  At  the  trial  term  the  defendant  ap- 
peared and  moved  to  dismiss  the  case  for  want  of  service,  which 
motion  was  overruled.  On  motion  of  the  plaintiflf .  the  sheiiff 
was  then  allov^ed  to  amend  his  entry  of  service  as  follows:  "By 
permission  of  the  court  I  hereby  amend  my  entry  of  service,  by 
saying  that  I  served  the  defendant  company,  the  Pennsylvania 
Casualty  Company,  of  Scranton,  Pa.,  by  personally  serving  IE.  T. 
Moore,  their  agent,  with  a  copy  of  the  within  writ  and  process. 
This  April  1,  1904."  As  a  matter  of  fact,  this  amendment  was 
allowed  October  17,  1904.  The  defendant  then  moved  to  open 
the  default,  offering  to  pay  the  accrued  costs,  and  asked  leave 
to  demur  and  answer  instanter.  This  motion  and  request  the 
court  refused.    The  defendant  excepted  pendente  lite  to  each  of 
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the  several  rulings  mentioned.  The  trial  resulted  in  a  verdict 
for  the  plaintiff.  The  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  it  excepted,  assigning  error  upon  the  refusal 
of  a  new  trial  and  upon  its  exceptions  pendente  lite. 

According  to  the  original  entry  of  service,  only  E.  T.  Moore  as 
an  individual  had  been  served  (Burnett  v.  Central  R.  Co.,  117  Oa. 
521),  and  the  judgment  by  default  was  void,  as  the  court  had  no 
jurisdiction  to  render  it,  the  defendant  company  not  having  been 
served.  News  Printing  Co,  v.  Brunsvnck  Publishing  Co,,  113  Oa. 
160.  It  follows  that  the  motion  by  the  defendant  company  to 
dismiss  the  case  should  have  been  sustained  {Stewart  Lumber  Co. 
v.  Perry,  117  Oa.  888),  if  the  return  of  the  sheriff  had  not  been 
amended.  The  return,  however,  was  amendable  so  as  to  include 
all  the  facts  of  a  good  service,  if  such  facts  existed ;  such  as  that 
Moore  was  the  agent  of  the  defendant  company,  and  that  the 
.company  had  been  served  by  personally  serving  him  as  its  agent. 
Western  &  Atlantic  B.  Co.  v.  Pitts,  79  Oa.  632.  It  is  true  that 
the  amendment  of  the  return  related  back  to  the  making  of  the 
original  return  of  service,  but  its  effect  was  not  to  render  valid  a 
judgment  by  default  which,  as  we  have  seen,  was  void  for  want 
of  jurisdiction  in  the  court  to  render  it  The  company  was  first 
properly  in  court  when  the  amendment  of  the  original  entry  of 
service  was  made  by  showing  service  upon  it,  and  it  then  had  the 
right  to  demur  and  plead  instanter  to  the  suit.  There  was  no 
question  as  to  the  form  or  matter  of  the  demurrer  or  answer.  In 
Gordon  y.  Hudson,  120  Oa.  698,  it  was  held:  "Where  a  plea 
and  a  demurrer  have  been  filed  after  the  expiration  of  the  time 
allowed  by  law,  but  the  case  has  never  been  marked  *in  default,' 
it  is  error,  on  the  call  of  the  case  for  a  hearing,  to  dismiss  the 
plea  and  the  demurreit  because  not  filed  in  time."  In  that 
case  there  had  been  no  entry  of  default.  In  the  case  in  hand 
there  had  been  such  an  entry,  but  it  was  void ;  so  the  ruling  in 
the  case  cited  is  directly  in  point.  The  question  here  decideci 
was  not  involved  in  Southern  Bell  Tel.  Co.  v.  Parker,  119  Ga. 
721,  relied  on  by  counsel  for  the  defendant  in  error.  In  that 
case  the  court  expressly  declined  to  pass  on  the  question,  for  the 
reason,  as  stated,  that  it  did  not  appear  to  have  been  raised  in 
tbe  trial  court,  and  there  was  no  assignment  of  error  bringing  it 
in  review. 

16 
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As  the  court  erred  iu  refusing  to  allow  the  defendant  to  demur 
and  plead,  it  is  unnecessary  to  pass  upon  the  assignments  of 
error  made  in  the  motion  for  a  new  trial. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C.  e/l,  abserU. 


Ellis  v.  Stewart  et  al. 

Cobb,  J.  1.  A  'forcible-entry  proceeding,  ander  the  Civil  Code,  §4828,  Ib, 
after  senrice  of  the  notice  therein  required,  a  **  pending  proceeding,**  within 
the  meaning  of  the  Civil  Code,  $4950,  which  will  authorize  the  judge 
of  the  superior  court  of  the  county  in  which  such  proceeding  is  instituted 
to  entertain  an  application  to  enjoin  the  same  at  the  instance  of  the  de- 
fendant, notwithstanding  the  plaintiff  may  be  a  resident  of  another  county. 
Ifoore  Y.  MecUock,  101  Ga.  94 ;  Dawson  v.  Equitable  Mtg,  Co.,  109  Oa,  389; 
Townaend  v.  Brinson,  117  Oa,  876. 

2.  The  evidence  being  conflicting  on  material  issues  in  the  case,  the  discre- 
tion of  the  judge  in  refusing  to  grant  an  injunction  will  not  be  interfered  ' 
with. 
Judgment  cffflrmed.    AU  the  Justices  concur,  except  Simmons,  C.  J,,  abeent. 

Argued  May  18,  —  Decided  Jane  14, 1906. 

Petition    for  injunction.      Before     Judge    Beagan.      Fayette 
superior  court.     February  4,  1905. 

J.  F.  Ooligktly,  for  plaintiff.     J,  W,  Wise,  for  defendant 


CoNBAD  V,  Kennedy  et  al. 

Lumpkin,  J.  1.  In  order  to  admit  in  evidence  in  this  State  a  transcript  of 
a  will  and  its  probate  in  another  State  of  the  Union,  it  is  not  sufficient  that 
the  clerk  of  the  court  where  the  probate  was  made  shall  certify  under  the 
seal  of  the  court  that  the  ti-anscript  is  correct  as  appears  of  record  in  his 
office,  but  it  is  also  necessary  that  the  judge,  chief  justice,  or  presiding 
magistrate  of  the  court  shall  certify  that  the  attestation  is  In  due  form. 
Civil  Code,  §6237. 

2.  Where  the  correct  rejection  of  a  transcript  of  a  will  and  its  probate  from 
another  State  necessitates  the  grant  of  a  nonsuit,  rulings  as  to  other  evi- 
dence, whether  correct  or  erroneous,  will  not  cause  a  reversal. 
Judgment  affirmed.    AU  the  Justices  concur,  except  Simmons,  C,  J.,  absent. 

Argued  May  18,  ~  Decided  June  14,  1906. 

Ejectment.      Before   Judge    Lewis.      Laurens  superior  couit 
July  28, 1904. 
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John  M,  StubbSy  S,  B.  Baker,  and  Akerman  &  Akerman,  for 
plaintiflf.  William  Faircloth,  G.  H,  Williams,  W.  E.  Simmons 
and  J.  K.  Hines,  for  defendants. 


WARREN  V.  GAY,  next  friend. 

1.  When  the  charge  of  the  jadge  is  considered  as  a  whole,  the  instructions 
as  lo  the  degree  of  proof  required  to  authorize  a  decree  for  the  specific  per- 
formance of  a  parol  contract  for  the  sale  of  land  were  simply  that  the 
miuds  of  the  jury  must  be  clearly  satisfied  by  unequivocal  testimony  that 
such  a  contract  had  been  entered  into,  and  when  so  construed  the  instruc- 
tion was  not  erroneous. 

2.  The  evidence  warranted  the  verdict,  and  no  reason  appears  for  reversing 
the  judgment. 

Submitted  May  18,  —  Decided  June  14,  1906. 

Ejectment      Before  Judge   Lewis.      Laurens  superior  court. 
October  3,  1904. 

Norman  T.  Gay  brought  an  action  of  ejectment  in  the  com- 
mon-law form  against  Warren  and  Conner,  to  recover  possession 
of  a  lot  of  land  in  the  12th  district  of  Laurens  county,  and  mesne 
profits.  Subsequently  he  brought,  through  his  next  friend,  C. 
M.  Gay,  an  equitable  petition  against  the  same  parties,  all^:ing 
that  they  were  in  possession  of  the  lot  of  land  referred  to  and 
were  destroying  the  growing  trees  thereon,  and  prayed  for  an  in- 
junction and  for  a  recovery  of  the  land.  Attached  to  the  peti- 
tion was  an  abstract  of  title,  originating  in  a  grant  from  the 
State,  and  showing  that  the  plaintifif  claimed  to  derive  title 
through  McBae,  who  claimed  under  a  conveyance  from  Powell, 
who  from  various  conveyances  had  derived  title  from  the  orig- 
inal grantee.  It  also  appeared  from  the  abstract  that  Powell 
had  obtained  a  conveyance  from  Emanuel  Gay,  who  seems  to 
have  had  some  claim  to  the  land  not  connected  with  the  original 
grantee.  Warren  filed  an  answer,  in  which  he  allied,  that  he 
was  in  possession  and  claimed  title  to  the  land;  that  Conner, 
was  merely  his  tenant ;  that  he  had  bolight  the  land  in  dispute 
from  McRae  before  McRae  sold  and  conveyed  to  the  plaintiff; 
and  that  C.  M.  Gay,  the  father  of  the  plaintiff,  a  minor,  who  rep- 
resented his  son  in  the  transaction,  had  notice,  at  the  time  he 
purchased  from  McRae  and  received  the  deed  to  his  son,  of  the 
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contract  of  sale  which  had  been  entered  into  between  McRae 
and  the  defendant.  The  defendant  alleged,  that  McRae  agreed 
to  sell  the  land  in  dispute  to  him  for  $500 ;  that  he  had  paid 
S3 10  of  the  purchase-money,  and  had  tendered  to  McRae  on  va- 
rious occasions  the  balance  of  the  same ;  that  he  had  gone  into 
possession  on  the  faith  of  this  contract,  and  had  been  ever  since 
in  peaceable  possession  of  the  propeity.  He  denied  the  trespasses 
alleged,  and  that  the  land  was  worth  for  rent  the  amount  claimed ; 
and  prayed  that  McRae  be  made  a  party,  that  the  parol  contract 
between  him  and  McRae  be  specifically  performed,  that  a  decree 
be  entered  declaring  that  he  'was  the  owner  of  the  land,  that  his 
possession  be  quieted  as  against  the  claim  of  the  plaintiff,  that 
the  deed  from  McRae  to  the  plaintiff  be  canceled,  and  for  gen- 
eral relief.  McRae  was  by  proper  oi-der  made  a  party  to  the  case. 
The  two  cases  were  by  order  of  the  court  consolidated,  and  on 
the  trial  a  verdict  was  rendered  in  favor  of  the  plaintiff  for  the 
premises  in  dispute  and  $442  mesne  profits,  and  in  favor  of  the 
defendant  against  McRae  for  $10,  which  had  been  paid  as  ear- 
nest money  to  bind  the  bargain  which  the  defendant  alleged  bad 
been  made  between  him  and  McRae  for  the  sale  of  the  land. 
Warren  moved  for  a  new  trial,  on  the  general  grounds,  and  on 
grounds  assigning  error  upon  different  portions  of  the  charge  of 
the  judge.     The  motion  was  overruled,  and  Warren  excepted. 

James  K,  Hines  and  Oriner  &  Adains,  for  plaintiff  in  error. 
E.  D,   Graham,  contra. 

Cobb,  J.  1.  The  judge  charged  the  jury  as  follows :  « I 
charge  you  that  in  order  to  establish  a  parol  contract  for  the  sale 
of  land  that  would  be  a  basis  of  recovery  for  defendant  and  a 
verdict  in  his  favor  for  specific  performance,  the  evidence  must  be 
so  clear  and  unequivocal  as  to  satisfy  your  minds  to  a  reasonable 
certainty  that  such  a  contract  was  made."  This  charge  was 
alleged  to  be  erroneous,  because  it  required  a  higher  d^reeof 
proof  than  the  law  demands.  Error  was  also  assigned  upon 
other  portions  of  the  charge  in  which  the  judge  used  similar 
language.  He  also  stated,  in  the  concluding  portion  of  the 
charge,  that  the  jury  were  to  be  governed  in  this  case,  as  in  all 
other  cases,  by  the  preponderance  of  testimony  and  by  the  rules 
of  law  to  which  he  had  called  their  attention,  and  stated  that  by 
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the  preponderance  of  testimony  was  meant  that  superior  weight 
of  testimony  in  favor  of  one  contention  rather  than  the  other, 
and  while  it  might  not  relieve  the  minds  of  the  jury  entirely 
from  doubt,  if  it  was  of  such  character  and  force  as  to  incline 
their  minds  to  one  contention  rather  than  to  another,  it  was  suffi- 
cient to  authorize  them  to  base  a  verdict  upon.  In  Printup  v. 
Mitchell,  17  Oa,  558  (16),  it  was  held  that  a  parol  contract  for 
the  sale  of  land,  like  the  reformation  of  a  deed  by  parol  proof, 
should  be  made  out  "  so  clearly,  strongly,  and  satisfactorily,  as  to 
leave  no  reasonable  doubt  as  to  the  agreement."  As  to  the  rule 
in  reference  to  the  reformation  of  written  instruments  by  parol 
evidence,  see  Wyche  v.  Ghreene,  11  Oa.  160  (4),  171.  In  Shrop- 
shire V.  Brown,  45  Oa,  175,  it  was  said  that  to  entitle  a  com- 
plainant to  a  decree  for  specific  performance  of  a  parol  contract 
for  the  sale  of  land,  the  contract  must  be  established  '<  with 
reasonable  certainty."  In  Schnell  v.  Toomer,  56  Oa,  170,  Judge 
Bleckley,  in  referring  to  the  rulings  in  the  11th  and  17th  Ga, 
Beports  and  in  another  case,  said  that  what  was  meant  by  proof 
beyond  a  reasonable  doiibt  in  such  cases  was  such  proof  as  would 
**  clearly  satisfy  the  minds  of  the  jury  of  the  truth  of  the  plea." 
He  took  occasion  to  suggest  that  as  "reasonable  doubt"  was  a 
phrase  more  appropriate  to  criminal  cases,  its  employment  to  in- 
struct the  jury  in  civil  cases  had  best  be  avoided.  In  Beall  v. 
Clark,  71  Oa,  818,  the  ruling  in  the  17th  Ga.  was  followed  in 
terms.  See  also,  in  this  connection,  Poullain  v.  Poullain,  76  Ga, 
420  (2).  In  Harper  v.  Kellar,  110  Ga.  423,  the  rulings  in  the 
17th,  45th,  and  71st  Ga.  Reports  were  quoted  with  approval, 
and  other  authorities  to  a  similar  eflfect  wefe  referred  to.  In 
Dwight  v.  Jones,  115  Ga.  744,  it  was  said:  "It  is  well  settled 
that  a  parol  contract  for  land^  like  the  reformation  of  a  deed  by 
parol  proof,  should  be  made  out  so  clearly,  strongly,  and  satisfac- 
torily as  to  leave  no  reasonable  doubt  as  to  the  agreement."  The 
jndge  in  the  charges  complained  of  seems  to  have  followed  the 
suggestion  of  Judge  Bleckley  in  the  56th  Ga.,  and  avoided  the 
use  of  the  expression  "reasonable  doubt,"  but  he  did  use  the 
phrase  "reasonable  certainty."  It  has  been  held  that  an  instruc- 
tion to  the  jury  that  they  must  be  satisfied  to  a  "moral  and 
reasonable  certainty"  is  the  same  in  effect  as  saying  that*  they 
must  be  satisfied  beyond  a  reasonable  doubt.     See  Bone  v.  State, 
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102  Oa.  387.  When  the  various  portions  of  the  charge  in  refer- 
ence to  the  decree  of  proof  are  considered  together,  the  effect  of 
the  instructions  was  simply,  that  this  was  a  civil  case,  that  the 
jury  were  authorized  to  reach  a  conclusion  from  the  preponder- 
ance of  the  evidence,  but  that  this  preponderance  should  be  such 
in  this  particular  case  that  before  they  could  find  in  favor  of  the 
parol  contract  they  must  be  clearly  satisfied  of  the  existence  of 
the  contract  This  is  the  law.  It  may  be  that,  un  ler  the  rulings 
which  have  been  referred  to,  an  instruction  that  the  jury  should 
be  satisfied  of  the  existence  of  the  contract  beyond  a  reasonable 
doubt  would  not  have  been  erroneous  ;  but  it  is  not  necessary  in 
this  case  to  make  a  ruling  to  this  effject  The  judge  did  not 
place  this  burden  upon  the  defendant  in  his  charge,  when  it  is 
considered  in  its  entirety.  The  use  of  the  words  "reasonable 
certainty,'^  when  taken  in  connection  with  other  portions  of  the 
charge,  imposed  upon  the  plaintiff  no  greater  burden  than  to 
satisfy  the  minds  of  the  jury  by  clear  and  unequivocal  evidence 
that  the  parol  contract  which  he  relied  on  had  been  entered  inta 
We  desire  to  take  this  occasion  to  emphasize  the  suggestion 
made  by  Judge  Bleckley,  that  the  instruction  in  cases  of  this 
character  should  be  simply  to  the  effect  just  indicated. 

2.  The  charge,  when  considered  as  a  whole,  fairly  submitted 
to  the  jury  the  issues  involved  in  the  case;  and  if  there  were 
any  errors  at  all  in  the  charge,  they  were  not  of  such  a  character 
as  to  require  the  granting  of  a  new  trial  The  evidence,  though 
conflicting,  amply  warranted  the  verdict,  and  no  reason  appears 
for  reversing  the  judgment. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


McCoMB  et  al.  v.  Hikes. 

Fish,  P.  J.  1.  The  Supreme  Court  will  not  review  the  evidence  in  a  cam 
when  it  is  apparent  that  there  has  been  no  bona  fide  effort  to  brief  the  evi- 
dence as  required  by  law,  and  when  the  document  purporting  to  be  a  brief 
of  the  evidence  is  extensively  interspersed  with  objections  to  testimony, 
statements,  motions,  and  arguments  of  counsel,  rulings  of  the  court,  evi- 
dence to  which  objections  wero  sustained,  and  also  with  colloquies  between 
counsel  and  court ;  none  of  which  could  properly  have  been  placed  in  a 
brief  of  evidence.  Equitable  Mortgage  Company  v.  Belly  116  Oa,  661  ; 
Graham  v.  Baxley,  117     a.  42  ;  Wall  v.  Mercer^  119  Go.  846. 
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2.  Where,  in  such  a  case,  no  question  is  presented  for  decision  which  can  he 
determined  withoat  reference  to  the  evidence,  the  judgment  of  the  court 
helow  must  be  affirmed. 
Judgment  affirmed*    All  the  Justices  concur^  except  SimrdoM^  C.  J.,  obsenL 

Argued  May  18,— Decided  June  14, 1905. 

Money  rule.      Before  Judge  Lewis.      Baldwin  superior  court 
January  9,  1905. 

D.  B,  &  D.  S.  Sanford  and  J.  T.  Allen,  for  plaintiffs  in  error. 
Sines  &   Vinson,  contreL 


McWHORTER  v.  O'NEAL. 

1.  As  a  general  rule,  equity  will  not  decree  the  reformation  of  an  instrument 
at  the  instance  of  one  who  is  a  mere  volunteer  and  who  was  not  a  party 
to  the  instrument. 

2.  It  is  error  for  a  judge  to  instruct  the  jury  upon  an  issue  made  by  the  plead- 
ings, which  has  been  expressly  abandoned  in  open  court  during  the  prog- 
ress of  the  trial,  and  in  a  dose  case  this  will  be  a  sufficient  reason  to 
require  a  new  trial. 

8.  Other  than  as  above  indicated,  there  was  no  error  requiring  the  granting 
of  a  new  trial. 

Submitted  Maj  19,  —Decided  June  14,  19C». 

Equitable  petition.      Before  Judge  Lewis.      Greene  superior 
court     December  31,  1904. 

Joshua  O'Neal  filed  an  equitable  petition  against  Edith  Mo- 
Whorter  and  her  guardian,  B.  F.  McWhorter.  The  petition  al- 
leged, that  Anna  O'Neal,  wife  of  the  plaintiff,  died  intestate, 
leaving  him  as  her  sole  heir;  that  she  left  no  debts,  and  he  was 
entitled  to  take  possession  of  her  estate  without  administration ; 
that  after  her  death  he  was  approached  by  B.  F.  McWhorter,  * 
who  fraudulently  represented  to  him  that  hi3  wife  had  left  a 
valid  will  giving  her  property  to  the  defendant  Edith  McWhor- 
ter; and  that  McWhorter  thereupon,  by  the  use  of  fraud  and 
misrepresentations,  induced  him  to  sign  a  paper  relinquishing  his 
interest  in  his  wife'^  estate  to  Edith  McWhorter,  who  was  his 
wife's  niece.  The  paper  thus  signed  was  a.  contract  with  B.  F. 
McWhorter,  as  guardian  of  Edith  McWhorter,  in  which  the 
plaintiff  agreed  "  to  release  unto  the  said  second  party  all  claims 
or  titles  to  all  live  stock  of  every  kind,*  all  provisions   and   sup- 
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plies,  {arming  utensils,  all  growing  crops  for  the  present  year,  on 
lands  in  Peufield,  6a.,  owned  by  Mrs.  Anna  O'Neal  at  the  time  of 
her  death,  thafc  he,  the  said  first  party,  might  have  to  any  of  said 
property,"  and  McWhorter,  as  guardian,  agreed  to  release  to  the 
plaintiff  certain  property  owned  by  Mrs.  O'Neal,  not  included  in 
the  foregoing  description ;  and  it  was  declared  that  **  this  contract 
is  to  adjust  and  settle  all  dififerences  between  the  parties  to  this 
contract,  and  is  made  for  the  special  purpose  of  avoiding  any  lit- 
igation between  said  partiea"  The  plaintiff  delivered  to  Mc- 
Whorter a  large  amount  of  the  personalty,  a  list  of  which  is 
attached  to  the  petition.  The  petition  alleged,  that  McWhorter 
was  the  brother  of  the  plaintiffs  wife,  that  the  plaintiff  had 
great  confidence  in  him,  and  that  the  contract  was  the  result  of 
surprise  and  gives  an  undue  advantage  to  McWhorter.  The 
plaintiff  prayed  for  a  cancellation  of  the  contract.  The  defend- 
ants filed  an  answer,  in  which  they  denied  the  allegations  of  fraud, 
surprise,  misplaced  confidence,  eta  By  way  of  special  plea  they 
alleged,  that,  prior  to  her  marriage  to  the  plaintiff,  Mrs.  O'Neal 
(then  Mrs.  Grant)  executed  a  will,  in  which  she  left  practiccdly 
her  entire  estate  to  Edith  McWhorter ;  that  after  the  marriage, 
for  the  express  purpose  of  making  the  will  effective,  the  plain- 
tiff and  his  wife  entered  into  a  contract,  the  material  parts  of 
which  are  in  substance  as  follows:  Joshua  O'Neal  agrees,  for 
a  consideration  herein  contained,  to  bequeath  and  give  to  Anna 
O'Neal  in  fee  simple  all  rights  that  he  may  have  in  described 
real  estate;  and  in  consideration  of  such  gift,  Anna  O'Neal  agrees 
to  reUnquish  her  right  to  dower,  homestead,  year's  support,  or  in 
any  way  whatever,  in  property  of  Joshua  O'Neal  other  than  that 
described.  The  object  of  this  agreement  is  to  prevent  any  dis- 
agreement that  may  occur  in  the  event  of  the  death  of  either  of  « 
the  parties  hereto.  (The  agreement  is  set  out  in  full  in  121 
Oa,  540.)  It  is  alleged,  that,  at  the  time  this  agreement  was 
entered  into,  it  was  the  intention  of  the  parties  that  neither 
should  inherit  from  the  other  in  case  of  his  or  her  death,  and 
that  the  purpose  of  the  contract  was  to  make  the  will  effective ; 
that  the  contract  made  by  plaintiff  with  McWh<)rter  was  for  the 
purpose  of  carrying  out  this  intention ;  that  plaintiff  well  knew 
of  his  wife's  will,  and  knew  that  it  was  the  only  will  in  existence 
after  her  death  which  was  made  by  her.      The  prayer  of   the 
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answer  was  that  the  contract  of  plaintiff  with  McWhorter  and 
the  agreement  between  plaintiff  and  his  wife  be  carried  out. 
At  the  trial  the  defendants  offered  an  amendment  to  their  plea, 
in  which  amendment  it  was  alleged,  that  the  plaintiff  did  not 
have  anj  rights  as  heir  at  law  of  his  wife,  because  lie  had  re- 
linquished the  same  by  his  agreement  with  her;  that  if  the 
paper  does  not  show  this  to  be  a  proper  construction  of  its  terms, 
it  is  ambiguous ;  and  it  was  prayed  that  if  the  paper  should  be 
construed  so  as  not  to  prevent  the  plaintiff  from  inheriting  from 
his  wife,  it  be  reformed  so  as  to  contain  such  provisions.  On 
August  10,  1904,  the  court  passed  an  order  refusing  to  allow 
this  amendment.  The  plaintiff  filed  a  written  demurrer  to  the 
special  plea  referred  to,  and  moved  to  strike  that  portion  of  the 
answer  and  the  exhibits  relating  thereto,  for  the  reason  that  it 
was  not  alleged  that  the  will  was  a  valid  will,  or  had  ever  been 
probated;  that  the  contract  between  O'Neal  and  his  wife  is  un- 
ambiguous, and  is  irrelevant  to  the  present  issue ;  and  nothing 
alleged  in  the  plea  or  set  out  in  the  exhibits  constitutes  any  de- 
fense to  the  action ;  and  also  upon  the  ground  that  the  contract 
between  Mrs.  O'Neal  and  her  husband  is  void,  not  having 
been  approved  by  a  judge  of  a  superior  court  On  August  10, 
1904,  this  demurrer  was  sustained.  The  trial  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff  and  a  decree  for  cancellation.  The 
defendants  made  a  motion  for  a  new  trial,  which  was  overruled. 
They  assign  error  upon  the  exceptions  pendente  lite  taken  to 
the  refusal  to  allow  the  amendment,  and  also  on  the  judgment 
overruling  the  motion  for  a  new  trial.  No  exception  was  taken 
to  the  judgment  sustaining  the  demurrer  to  the  plea. 

James  Davison  and  James  B,  <fe  Noel  P.  Park,  for  plaintiffs 
in  error.     Samuel  H,  Sibley ,  contra. 

Cobb,  J.  1.  The  amendment  to  the  plea  was  offered  and  re- 
jected on  the  same  day  that  the  portion  of  the  plea  which  was 
sought  to  be  amended  was  stricken  on  demurrer.  It  does  not 
appear  which  order  was  passed  first.  If  the  original  plea  was 
actually  stricken  before  the  amendment  was  offered,  that  would 
have  been  a  good  reason  for  disallowing  the  same.  On  the  other 
hand,  if  the  amendment  was  offered  and  rejected  before  the  plea 
was  stricken,  the  amendment  should  not  have  been  rejected  un- 
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less  it  was  bad  in  substance.  But  without  reference  to  this  ques- 
tion, we  think  the  amendment  was  properly  disallowed,  because  it 
was  bad  in  substance.  The  contract  between  O'Neal  and  his 
wife  was  sought  to  be  reformed  at  the  instance  of  Edith  Mc- 
Whorter,  who  was  a  mere  volunteer,  and  who  had  no  interest 
whatever  in  the  subject-matter  of  the  contract  at  the  time  of  its 
execution.  Even  the  contingent  interest  as  a  prospective  legatee, 
which  she  had  under  the  will  of  her  aunt,  executed  before  the 
latter's  marriage  to  O'Neal,  did  not  exist  at  the  time  this  contract 
was  signed.  The  power  of  a  court  of  equity  to  reform  contracts 
is  one  exercised  with  caution,  even  at  the  instance  of  the  parties 
or  claimants  for  value,  and  the  circumstances  must  be  peculiar  in 
their  nature  before  a  court  of  equity  will  interfere  at  the  in- 
stance of  a  volunteer,  if  it  will  interfere  at  all  at  the  instance  of 
such  a  party.  Oould  v.  Olass,  120  Oa.  51  (5).  There  was 
nothing  in  the  averments  of  the  plea  which  would  make  the 
case  such  a  pecidiar  one  as  to  take  it  out  of  the  general  rule  re- 
fusing the  equitable  relief  of  reformation  to  a  mere  volunteer. 

2.  The  plaintiff  attacked  the  contract  sought  to  be  cancelled, 
upon  two  grounds,  alleging  first  that  it  was  obtained  by  fraud, 
and  secondly  that  it  was  without  any  consideration.  He  would 
have  been  entitled  to  prevail  if  he  established  either  of  these 
propositions.  Counsel  for  the  plaintiff  in  open  court  abandoned 
the  contention  that  the  contract  was  without  consideration, 
and  thus  practically  admitted  that  if  the  fraud  alleged  was  not 
established  the  defendants  would  be  entitled  to  prevaiL  The 
judge  in  his  charge  submitted  to  the  jury  both  the  issue  of  fraud 
and  the  question  of  consideration,  and  error  is  assigned  upon  a  por- 
tion of  the  charge  in  which  it  is  stated  that  one  of  the  conten- 
tions of  the  plaintiff  was  that  the  contract  was  without  consider- 
ation. We  think  this  was  such  an  error  as  would  require  the 
granting  of  a  new  trial.  The  evidence  was  sharply  conflicting  on 
the  question  of  fraud,  and  was  of  such  a  character  that  a  jury 
might  with  propriety  find  either  way.  It  is  possible  that  some 
of  the  jurors  might  have  been  unwilling  to  find  for  the  plaintiff  un 
this  issue,  and  still  have  thought  that  they  were  authorized  under 
the  charge  to  consider '  the  question  whether  the  contract  was 
without  consideration,  and  may  have  erroneously  reached  the 
conclusion  that  it  was.     The  effect  of  the  charge,  therefore,  was  to 
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give  to  the  plaintiff  the  benefit  of  a  theory  set  up  in  the  pleadings, 
but  which  had  been  expressly  abandoned  in  open  court. 

3.  With  the  exception  above  indicated,  the  charges  complained 
of  were  free  from  any  substantial  error.  Those  grounds  of  the 
motion  for  a  new  trial  which  allege  that  the  verdict  is  contrary 
to  specified  portions  of  the  charge  raise  no  question  for  decision, 
and  it  is  useless  to  encumber  a  motion  for  a  new  trial  with  such 
grounds.  If  the  verdict  is  contrary  to  the  charge  of  the  court, 
and  the  charge  is  correct,  the  general  grounds  of  the  motion, 
when  considered  in  the  light  of  the  evidence,  are  sufficient  to 
authorize  the  granting  of  a  new  trial  There  was  no  error  in 
rejecting  the  evidence  of  witnesses  as  to  what  was  the  intention 
of  the  parties  at  the  time  the  contract  between  O'Neal  and 
McWhorter  was  made.  The  contract  was  unambiguous  and 
spoke  for  itself.  Nor  was  there  any  error  in  rejecting  the  evi- 
dence of  declarations  by  Mrs.  O'Neal  to  third  persons  of  affec- 
tion for  her  niece.  The  cordial  and  affectionate  relations  exist- 
ing between  the  two  could  be  proved  by  acts  and  conduct,  as 
was  held  by  the  court.  The  deed  from  the  near  relatives  of 
Mrs.  O'Neal,  who  ,would  have  been  her  heirs  if  she  had  been 
unmarried  at  the  time  of  her  death,  to  Edith  McWhorter,  was 
irrelevant  to  the  issue  on  trial  and  properly  rejected.  The  evi- 
dence as  to  the  existence  of  relatives  of  Mrs.  O'Neal's  former 
husband  was  irrelevant,  but  its  admission  would  not  alone  have 
been  sufficient  to  require  the  granting  of  a  new  trial.  There 
was  no  error  in  any  of  the  other  rulings  complained  of. 

Judgment  reversed.      All  the  Justices  concur^  except  Simmons, 
C.  J.,  absent. 


123    261^ 

SAWYER  V.  GEORGIA  RAILROAD  AND  BANKING  CO.      iHL>"f 

The  plaintiff  brought  suit  against  the  defendant  for  the  homicide  of  her 
husband,  which  occurred  from  his  being  struck  by  a  freight-train  of  the 
defendant  while  crossing  the  railroad  tracks  at  a  public  street  crossing  in 
the  city  of  Madison.  A  verdict  was  rendered  in  favor  of  the  plaintiff,  a 
motion  for  a  new  trial  was  overruled,  and  the  defendant  excepted.  This 
court  held,  on  the  evidence  as  then  presented,  that  it  disclosed  that  the 
plaintiff^s  husband,  by  the  exercise  of  ordinary  care,  could  have  avoided 
the  consequences  of  the  defendant's  negligence ;  and  reversed  the  judgment. 
112  Oa.  846.  On  the  second  trial  the  evidence  for  the  plaintiff  differed  in 
material  respects  from  that  on  the  former  trial.    It  tended  to  show  that 
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the  train  which  caused  the  injury  was  not  on  schedule  time,  but  more  than 
an  hour  late,  so  that  there  was  no  reason  on  the  part  of  the  deceased  to 
anticipate  its  coming ;  that  there  were  freight-cars  standing  on  the  side- 
traclc  on  the  side  of  the  railroad  which  the  deceased  approached,  and 
within  a  few  feet  of  the  main  line,  in  such  position  that,  together  with  the 
depot  building  and  another  building  not  far  away,  they  would  obstruct 
the  view  of  the  railroad  track  by  the  deceased  until  he  passed  the  end  of 
the  freight-cars  on  the  side-track  and  was  near  the  main  line;  that  the 
train  was  running  about  thirty  miles  an  hour,  in  violation  of  an  ordi- 
nance of  the  city  limiting  the  speed  of  railroad  trains,  crossing  the  public 
sU'eet  where  the  injury  occurred,  to  six  miles  an  hour.  The  jury  found  a 
second  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  made,  and 
the  ]udge  (other  than  the  one  who  presided  at  the  trial)  again  set  aside  the 
verdict,  holding  that  the  evidence  was  substantially  the  same  as  when  the 
case  was  passed  on  by  the  Supreme  Court.  Held,  that  this  was  error. 
The  evidence  on  the  second  trial  was  materially  different  from  that  on  the 
former  trial,  and  the  second  verdict  should  have  been  allowed  to  stand. 

Argaed  May  19,  -~  Decided  Jane  14, 1905. 

Action  for  damagea  Before  Judge  Lewis.  Morgan  superior 
court.     December  19,  1904. 

Q.  L.  WUliford  and  Oeorge  &  Oeorge,  for  plain tifif. 
Joseph  B,  &  Bryan  Cumming  and   Foster  &  Butler^  for  de- 
fendant. 

Lumpkin,  J.  The  headnote  will  show  that  on  the  second 
trial  the  case  was  a  proper  one  for  determination  by  the 
jury.  The  judge  who  presided  on  the  hearing  of  the  motion  for 
a  new  trial  thought  that  the  case  was  controlled  by  the  ruling 
made  by  this  court  in  112  Oa,  346.  In  this  we  think  he  erred. 
We  have  carefully  examined  the  record  of  the  case  as  it  then 
appeared,  and  as  it  is  now  presented ;  and  -we  find  very  material 
differences.  Without  setting  out  the  evidence  in  detail,  a  few 
illustrations  of  the  change  of  status  will  suflBce.  On  the  former 
trial  the  principal  witness  for  the  plaintiff  was  one  Shields.  In 
his  testimony  he  strongly  indicated  that  the  plaintiflTs  husband 
could  have  seen  the  approaching  train ;  and  while  some  mention 
was  made  of  the  possibility  of  there  being  freight-cars  on  the 
side-track,  it  was  very  vague  and  uncertain  as  to  the  number, 
position,  and  effect  on  the  view  of  the  plaintiff's  husband  while 
approaching  the  track.  Lideed  Shields  developed  into  a  most 
excellent  witness  for  the  defense.  On  the  second  trial  the  plain- 
tiff did  not  introduce  hiin  at  all,  but  the  defendant  did  so.  The 
plaintiff    introduced    as    her   leading   witness    one   Ike    Burton. 
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Among  other  things  he  testified,  that  there  were  other  cars  be- 
tween the  crossing  and  the  depot,  one  standing  where  it  had 
been  unloaded,  and  two  more  in  front  of  the  depot ;  that  the  de- 
pot was  within  three  feet  of  the  side-track;  that  the  c&r  first 
mentioned  was  standing  between  the  main  road  that  crosses  the 
track  and  the  depot;  that  <<with  that  car  standing  there  no 
one  could  see  down  that  track  until  they  got  on  the  railroad ; " 
that  the  train  had  to  pass  the  depot  before  it  reached  the  cross- 
ing; and  that  it  was  running  at  the  rate  of  about  thirty-five 
miles  an  hour.  Another  witness  testified  that  the  train  which 
caused  the  injury  was  due,  according  to  schedule,  at  two  o'clock 
and  thirty-eight  minutes  p.  m.  There  was  evidence  to  show  that 
it  did  not  arrive  until  four  o'clock.  Some  of  the  other  evidence 
set  out  in  the  headnote  was  before  the  court  on  the  former  trial ; 
but  this  will  sufiBce  to  show  that  there  were  material  differ- 
ences. We  think  there  was  enough  to  sustain  the  finding  of  the 
jury,  and  that  the  second  verdict  should  have  been  allowed  to 
stand.  Richmond  &  Danville  R,  Go.  v.  Howard,  79  Oa.  44  (2) ; 
Broyles  v.  Prisock,  97  Ga,  643  (6);  Hopkins'  Pers.  Inj.  §§4,  90. 
Judgment  reversed.  All  the  Justices  concur y  except  Simmons, 
C.  /.,  absent,  and  Evans,  J,,  disqualified. 
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McLendon  V,  Macon,  Dublin  &  Savannah  Railroad  Co.      * ' 

Fi8H,  P.  J.  Wlien  thl»  case  was  formerly  before  the  Supreme  Court  (119  Oa, 
297),  it  held  that  under  the  law  applicable  to  the  evidence  submitted  by 
the  plaintl£f  the  court  did  not  err  in  refusing  to  grant  a  nonsuit.  A  care- 
ful comparison  of  the  brief  of  evidence  in  the  former  record  with  the  brief 
of  evidence  in  the  present  record  shows  that  the  evidence  submitted  in  be- 
half of  the  plaintiff  on  both  trials  was  substantially  the  same.  It  follows 
that,  under  the  law  of  the  case  as  previously  announced  by  the  Supreme 
Court,  a  nonsuit  should  not  have  been  granted. 
Judgment  reversed.    All  the  Justices  concur,  except  Simmons,  C.  J.,  cU>sent. 

Argued  May  19,  —  Decided  June  14,  1906. 

Action    for   damages.       Before  Judge  Burch.     CSty  court  of 
Dublin.    December  13,  1904. 

Sanders  &  Davis  and  S.  W,  Sturgis,  for  plaintiff. 

John  M.  Stubbs  and  Akerman  &  Akerman,  for  defendant. 
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|}i    ^  JACKSON  V,  GREEN  et  al. 

Where  suit  was  brought  to  recover  a  debt  originally  due  to  a  man  since 

deceased,  the  plaintiff  claiming  the  right  to  recover  under  the  Civil  Code, 

§8355,  par.  1,  as  the  widow  of  the  deceased  on  whose  estate  there  was  no 

administration,  and  whose  debts  she  had  paid ;  and  where  on  the  trial  it 

appeared  from  her  evidence  that  she  had  paid  some  of  her  husband^s  debts 

before  bringing  the  suit  and   some  afterwards,  a  nonsuit  was  properly 

granted. 

Submitted  May  19,  —  Decided  June  14,  1905. 

Complaint.  Before  Judge  Willis.  City  court  of  Columbus. 
October  7,  1904. 

Mollie  Jackson  brought  suit  against  M.  R  Qreen  et  aL,  trustees 
of  Shady  Grove  Baptist  church,  on  an  open  account  for  salary 
due  to  her' deceased  husband  as  pastor  of  the  church.  On  the 
trial  the  plaintiff  offered  to  amend  her  declaration,  but  the  court 
overruled  the  motion.  She  testified  to  the  indebtedness  due  to 
her  husband  &s  pastor  of  the  church.  As  tending  to  show  her 
right  to  bring  the  suit  and  recover,  she  testified  as  follows :  « I 
am  the  plaintiff  in  this  case,  and  the  widow  of  Oliver  H.  Jackson, 
who  was  the  pastor  of  Shady  Grove  Baptist  Church  for  eleven 
years  previous  to  his  death,  which  occurred  on  the  26th  day  of 
October,  1890.  .  .  Am  the  sole  heir  at  law  of  my  deceased  hus- 
band, and  was  at  the  time  of  his  death.  I  paid  all  the  debts  of 
^my  husband,  most  of  them  before  this  suit  was  brought,  and 
some  afterwards.  .  .  All  of  my  husband's  debts  were  not  paid  be- 
fore this  suit  was  filed." 

The  court  granted  a  nonsuit,  and  the  plaintiff  excepted. 

D,  L.  Parmer y  T,  W.  Grimes,  and  Ooetchms  &  Chappell,  for 
plaintiff.     Hatcher  &   Carson,  for  defendants. 

Lumpkin,  J.  (After  stating  the  facts.)  This  case  has  be«i 
twice  before  the  Supreme  Court.  Jackson  v.  Miles,  94  Oa.  484 ; 
Jackson  V.  Miles,  98  Ga.  512.  The  record  now  before  us  makes 
no  reference  to  the  former  adjudications,  but  is  brought  up  as 
if  it  were  here  for  tlie  first  time.  Whether  the  court  correctly 
rejected  the  amendment  or  not  is  immaterial,  if  a  nonsuit  was 
rightly  granted  because  the  plaintiff  was  not  entitled  to  maintain 
the  action.  The  Civil  Code,  §3355,  par.  1,  provides  that  "Upon 
the  death  of  the  husband,  without  lineal  descendants,  the  wife  is 
his  sole  heir,  and  upon   the  payment  of  his  debts,  if  any,  may 
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take  possession  of  his  estate,  without  administration."  Prior  to 
the  act  of  December  12,  1882  (Acts  1882-3,  p.  47)  the  code  de- 
clared that  "Upon  the  death  of  the  husband,  without  lineal 
descendants,  the  wife  is  his  sole  heir."  (Code  of  1882,  §  1762.) 
By  that  act  the  clause  was  added,  *'  and  upon  the  payment  of  his 
debts,  if  any,  may  take  possession  of  his  estate,  without  adminis- 
tration." As  thus  amended,  the -section  of  the  code  of  1882 
quoted  was  codified  with  §  2484  of  that  code,  so  as  to  form  a 
part  of  §3355  of  the  present  Civil  Code.  Prior  to  the  act  of 
1882  the  law  did  not  dispense  with  administration  or  vary  the 
general  rule  that  perspnalty  vests  in  the  administrator.  There 
was  a  provision  of  this  character  in  reference  to  the  husband 
(Code  of  1882,  §1761),  but  not  as  to  the  wife.  Gouldsmith  v. 
Coleman,  57  Oa.  425-6.  As  to  the  section  relating  to  the  hus- 
band, see  McLaren  v.  Bradford,  52  Oa,  648 ;  Conyers  v.  Bruce, 
109  Oa.  190.  The  right  in  a  widow  to  dispense  with  adminis- 
tration and  bring  a  suit  on  a  debt  which  was  due  to  her  deceased 
husband  being  statutory,  to  exercise  it  she  must  comply  with  the 
statute.  "The  burden  of  proof  generally  lies  upon  the  party  as- 
serting or  affirming  a  fact  and  to  the  existence  of  whose  case  or 
defense  the  proof  of  such  fact  is  essential."  Civil  Code,  §5160. 
As  to  when  a  widow  may  take  possession  of  her  deceased  hus- 
band's estate  without  administration,  see  Civil  Code,  §3355,  par. 
1,  supra;  McElhaney  v.  Crawford,  96  Oa.  174;  Johnson  v. 
Champion,  88  Oa.  527;  Towns  v.  Mathews,  91  Oa.  546.  In 
Moore  v.  Smith,  121  Oa.  479,  this  principle  was  recognized  in  a 
case  where  the  sole  creditor  of  the  deceased  brought  suit  against 
his  widow,  not'  as  executrix  de  sou  tort,  but  as  being  in  posses- 
sion of  the  property  as  sole  heir  without  administration.  In  the 
decision  it  is  said:  "If  the  widow  have  notice  of  an  existing 
debt  of  her  husband's,  she  can  not  take  possession  of  his  estate ; 
and  if  she  does  so  she  is  a  wrong-doer."  (p.  482.)  The  right  of 
the  plaintiff  to  bring  an  action  is  generally  determined  by  the 
status  of  such  plaintiff  at  the  time  when  the  suit  is  brought; 
and  if  the  plaintiff  then  has  no  title  or  right  to  sue,  she  can  not 
acquire  it  afterwards  and  thus  sustain  the  action.  See  McElmur- 
fay  v.  Harris,  117  Oa.  919;   Wright   v.  Jett,  120  Oa.  995. 

The  plaintiff  showed  by  her  own  evidence  that  at  the  time  she 
brought  the  action  she  was  not  authorized  to  do  so  by  section 
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3355  of  the  Civil  Code.  She  produced  evidence  -to  show  an  in- 
debtedness to  her  husband,  but  proved  that  she  had  no  right  to 
sue  upon  it  when  the  action  was  brought.  A  nonsuit  therefore 
resulted. 

Judgment  affirmed.     All  the  Justices  concur^  except  Simmons^ 
C.  e/".,  absent. 


128 

i??._in  Jarrett  v.  McLaughlin. 

Evans,  J.  To  the  levy  of  a  mortgage  fi.  fa.  on  land  four  separate  claims  by 
different  individuals  were  interposed.  All  of  the  claimants  being  repre- 
sented by.  the  same  counsel,  they  agreed  with  the  plaintiff  in  fi.  fa.  that 
one  only  of  the  claim  cases  should  be  tried,  and  that  the  others  should 
abide  its  result.  An  order  of  court  to  that  effect  was  duly  passed,  that 
case  was  brought  to  trial,  and  the  plaintiff  in  fl.  fa.  prevailed.  The  case 
was  then  taken  to  the  Supreme  Court  for  review,  and  the  judgment  of  the 
court  below  was  affirmed.  {Taylor  v.  McLaughlin,  120  Ga.  703.)  Sub- 
sequently the  claimant  in  one  of  the  other  cases  sought  to  prevent  judgment 
against  him  from  beipg  entered  up  in  accordance  with  the  above-men- 
tioned agreement,  filing  a  motion  (styled  an  ** equitable  plea")  to  set  aside 
that  agreement.  The  sole  ground  of  this  motion  was  that  the  trial  judge,  in 
undertaking  to  perfect  a  brief  of  the  evidence  filed  in  the  case  which  was 
tried  and  lost,  improperly  inserted  therein  a  recital  of  facts  to  which  no 
witness  testified,  and  that  the  changes  so  made  in  the  brief  of  the  evidence 
presented  a  state  of  facts  which  constrained  the  judgment  of  affirmance 
rendered  by  the  Supreme  Court.  This  motion  was  overruled  and  judgment 
against  the  claimant  entered  up  accordingly,  to  which  action  on  the  part 
of  the  trial  court  exception  is  taken.  HM,  that  there  was  no  merit  in  the 
motion  to  set  aside  the  agreement  of  the  parties,  inasmuch  as  the  plaintiff 
in  error  volimtarily  chose  to  consent  that  his  case  should  abide  the  result 
of  that  brought  to  trial  and  final  judgment,  whatever  that  result  might  be  or 
however  erroneously  or  through  whatever  misfortune  it  might  be  reached ; 
and  therefore  he  stands  in  no  better  position  than  does  the  losing  parQr  to 
that  case,  as  to  whom  the  judgment  therein  is  certainly  final. 
Judgment  affirmed.    All  the  Justices  concur,  except  Simmons^  (7.  J.,  absenL 

Submitted  May  19,— Decided  Juoe  14, 190C. 

Levy  and  claim.      Before  Judge  Littlejohn.      Marion  superior 
court.     October  25,  1904. 

Oeorge  R  Munro,  for  plaintiff  in  error. 
J.  J,  Dunham  and  J,  H,  Lumpkin^  contra. 
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Ford  v.    Fargason,  admioistratrix. 

LuMPKiH,  J.  There  being  no  error  of  law  complained  of,  the  evidence  be- 
ing sufficient  to  sostain  the  verdict,  and  the  presiding  jadge  having  refused 
a  new  trial,  this  court  will  not  interfere. 

Jwigment  <^ffirmed.     AUthe  Justices  concur^  except  RimmoM^  C.  /.,  absent. 

Argned  Mey  19,— Redded  Jano  14,  1900. 

Foreclosure  of  lien.      Before  Judge   Baines.     City   court   of 
Dawscm.     September  7, 1904. 

W.  H.  Ourr  and  H.  A.    Wilkinson,  for  plaintiff  in  error. 
JZ.  It.  Marlin  and  J.  R.  Irwin,  contra. 


Chambless  V,  Livingston. 

Cobb,  J.  1.  When  upon  the  call  of  the  appearance  docket  no  entry  of  de- 
fault is  made,  the  court  may  in  its  discretion,  at  a  subsequent  term,  permit 
a  plea  to  be  filed  at  any  time  before  such  entry  has  been  made.  DavU  v. 
Eaiiroad  Co.y  107  Oa.  420  (1);  Gordon  v.  Hudson^  120  Qa.  608. 

2.  In  an  action  for  damages  for  a  conversion  of  personalty,  proof  of  title 
to  the  property  in  the  plaintiff,  possession  in  the  defendant,  a  demand  for 
'possession,  and  a  refusal  by  the  defendant  to  surrender  the  property  to  the 
plaintiff,  prior  to  the  filing  of  the  suit,  makes  a  prima  facie  case  for  recov- 
ery, although  it  does  not  i^pear  that  the  defendant  was  in  possession  at  the 
time  the  suit  was  filed. 

Judgment  reversed.     All  the  Justices  concur,  except  Simmons^  C.  J.,  absent. 

Argued  May  19,~l>eoided  June  14,  1906. 

Trover — nonsuit.  Before  Judge  Raines.  City  court  of  Daw- 
son.    October  18,  1904. 

ated,  as  to  nonsuit:  Oa.  R  43/323;  79/354;  1/381;  2/119; 
79/136;  107/806;  115/378;  28  Am.  &  Eng.  Enc.  L.  (2d  ed.) 
705-6,  712,686-7. 

W.  H.  Ourr,  for  plaintiff. 

J.  R.  Irwin  and  J.  0.  Parke,  for  defendant 
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W^  FULGHUM  et  al,  executors,  v.  STRICKLAND.- 

A  testator  made  the  following  bequest :  **  If  I  should  die  before  my  wife, 
I  give  to  her  a  life-estate  in  all  my  property,  both  real  and  personal,  of  all 
kinds  whatsoever,  as  long  as  she  may  remain  a  widow.  But  in  the  event  of 
her  marriage,  then  the  whole  of  the  estate,  both  real  and  personal,  shall 
immediately  go  to  and  be  distributed  or  divided  equally  among  the  children 
of  my  two  sisters,  Mrs.  T.,  Mrs.  F.,  and  my  brother  A.  A.  J.,  each  of  the 
above  families  to  share  equally,  to  have  one  third  of  my  property,  both  real 
and  personal."  Held:  (1)  The  bequest  was  to  the  children  of  th^ named 
sisters  and  brother  as  a  class.  (2)  Only  the  children  of  the  named  sisters 
and  brother  take  under  the  will,  and  the  descendants  of  children  who  died 
before  the  testator  take  no  interest  thereunder.  (8)  The  phrase,  "each  of 
the  above  families  to  share  equally,"  serves  to  indicate  the  plan  of  divi- 
sion, and  does  not  enlaige  the  meaning  of  the  word  ** children"  so  as  to 
include  grandchildren. 

Argued  May  19,— Decided  June  14, 1906. 

Equitable  petition.  Before  Judge  Spence.  Terrell  superior 
court.     December  2,  1904. 

Mrs.  Mabel  C.  Strickland  brought  suit  against  the  executors  of 
S.  T.  Jordan,  deceased,  to  recover  a  legacy  claimed  under  the  will 
of  S.  T.  Jordan.  It  appears  from  the  petition  that  Jordan  died 
after  the  execution  of  his  last  will  and  testament,  which  is 
as  follows:  "I,  S.  T.  Jordan,  of  the  County  of  Terrell,  and 
State  of  Qeorgia,  being  of  sound  and  disposing  mind  and  memory, 
and  being  desirous  to  settle  my  worldly  affairs  while  I  have  the 
strength  so  to  do,  do  make  and  publish  this  my  last  will  and 
testament,  hereby  revoking  all  wills  by  me  at  any  time  heretofore 
made ;  and  I  commit  my  soul  to  Gknl  who  gave  it,  and  my  body  I 
desire  to  be  buried  in  a  neat  and  Christian  manner  besides  my 
daughter  in  the  cemetery  at  Albany,  Ga.,  or,  if  more  convenient, 
at  the  feet  of  my  sons  at  Dover,  in  the  Baptist  cemetery.  I  de- 
sire that  all  my  debts  that  I  may  owe  be  paid  as  they  mature, 
and  the  remainder  of  my  worldly  estate  I  dispose  of  as  follows : 
If  I  should  die  before  my  wife,  I  give  to  her  a  life-estate  in  all 
my  property,  both  real  and  personal,  of  all  kinds  whatsoever,  as 
long  as  she  may  remain  a  widow.  But  in  the  event  of  her  mar- 
riage, then  the  whole  of  the  estate,  both  real  and  personal,  shall 
immediately  go  to  and  be  distributed  or  divided  equally  among 
the  children  of  ray  two  sisters,  Mrs.  Miles  Tanner,  Mrs.  W.  H. 
Fulghum,  and  ray  brother  Amos  A.  Jordan,  each  of  the  above 
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families  to  share  equally,  to  have  one  third  of  my  property,  both 
real  and  personal.  My  half  brothers,  N.  H.  Cornelius,  A.  Y.  A. 
Jordan,  and  sisters,  Mrs.  S.  E.  Wilson  and  Mrs.  Roberta  H. 
Hannan,  each  I  will  one  dollar.  It  is  my  wish  and  will  during 
the  life  of  my  wife,  and  as  long  as  she  remains  a  widow,  she 
shall  have  for  her  support  monthly  fifty  dollars,  arising  from  the 
income  of  my  estate,  by  my  executors  monthly,  and  whatever  the 
amount  the  income  of  my  estate  shall  exceed  this  amount  above 
expenses  shall  be  divided  equally  between  my  two  sisters*  named 
and  brother's  children,  each  sister's  children  one  third  each,  and 
my  brother's  children  the  remaining  third."  His  widow  elected 
to  take  a  certain  amount  of  money  in  lieu  of  her  life-interest  in 
the  estate,  which  sum  has  been  paid  by  the  executors,  and  she 
has  agreed,  in  consideration  thereof,  that  the  remainder  of  the 
estate  may  be  divided  at  once  according  to  the  terms  of  the  wilL 
At  the  time  of  the  execution  of  the  will  Mrs.  Fulghum  was  dead, 
and  none  of  her  children  were  minors  or  living  as  one  family 
under  the  same  roof.  Her  children  were  Amos  A.  J.  Fulghum, 
the  father  of  petitioner,.  Mrs.  Rogers,  Mrs.  Pago,  Mrs.  Bryan, 
William  H.  Fulghum,  and  Thomas  J.  Fulghum.  Of  these  Amos 
A.  J.  Fulghum  and  Mrs.  Rogers  were  dead  when  the  will  was  ex- 
ecuted. Mrs.  Rogers  left  eight  children  surviving  her.  Petitioner 
is  the  sole  child  of  her  father,  Amos  A.  J.  Fulghuln.  At  the 
time  the  will  was  executed  the  other  sister  of  the  testator  named 
in  the  will,  Mrs.  Tanner,  was  dead.  Mrs.  Tanner  left  several 
children,  all  of  whom  were  adults  and  had  families  of  their  own. 
Amos  A.  Jordan  was  dead  at  the  time  the  will  was  executed,  and 
his  children  were  all  adults  with  families  of  their  own.  Peti- 
tioner claims  that  she  is  of  the  blood  of  Mrs.  W.  H.  Fulghum 
and  is  a  member  of  her  family,  and  as  such  is  entitled  to  a  one- 
sixth  part  of  the  estate  devised  to  the  children  of  Mrs.  W.  H. 
Fulghum,  now  in  the  hands  of  the  executors  for  distribution, 
which  estate  amounts  to  $27,000.  The  executors  deny  that  peti- 
tioner is  a  l^atee,  and  her  suit  is  brought  to  recover  her  interest 
in  the  legacy.  By  amendment  petitioner  alleged,  that  at  the 
time  of  making  his  will  the  testator  well  knew  his  said  brother 
and  sisters  were  dead,  that  their  children  had  families  of  their 
own,  and  that  some  were  dead  leaving  children  who  were  his 
grandnieces  and  grandnephews ;    thaf  said  testator  was  fond  of 
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his  grandnieoes  and  graDdnephews^  and  was  especially  fond  of 
petitioner,  and  had  often  caressed  her  and  expressed  his  sympathy 
and  love  for  her  because  she  had  been  left  fatherless  so  young  in 
life ;  that  at  the  time  the  will  was  executed  the  petitioner  was 
only  fourteen  years  of  age,  and  without  mean^  of  support  The 
executors  demurred  to  the  petition,  on  the  ground  that  it  ap- 
peared therefrom  that  the  devise  was  to  certain  nephews  and 
nieces  of  the  testator,  and  that  the  petitioner  was  not  embraced 
in  ttlat  class;  that  the  devise  was  to  the  children  of  the  two 
sisters  and  brother  of  the  testator  as  a  class,  and  that  the  peti- 
tioner, being  a  grandniece,  was  not  comprehended  within  the 
meaning  of  the  word  "  children  "  as  used  by  the  will.  Thevcourt 
ovenuled  the  demurrefr,  aud  the  exception  is  to  this  judgment 

John  B,  Irwin,  for  plaintiffs  in  error,  cited  Civil  Code,  §  3324; 
Ga.  R,  8/37;  74/139;  25/549;  30/976;  36/375;  80/675; 
82/215;  98/321. 

Lavender  R,  Ray  and  James  G.  Parks,  contra,  cited,  as  to 
construction  of  wills,  Civil  Code,  §§2324-5;  Ga.  R,  12/47,  155; 
27/321;  68/145,  147;  69/198;  110/707;  4/380;  72/850, 
856,  858;  115/896.  The  word  ** children"  may  be  enlarged  by 
other  words,  so  as  to  include  grandchildren:  Ga,  R.  4/380; 
28/357;  30/167;  52/694;  67/546,  554;  69/498;  71/384; 
72/858;  80^681 ;  1  Roper,  Legacies,  70;  2  Wm's.  Exrs.  (7th  ed.) 
362;  1  Ves.  196;  3  Ves.  258;  7  Allen,  72;  5  Pa.  St  264;  8 
Pa.  St  229,  231;  10  Pa.  St  213;  40  Pa.  St  29,  36.  Meaning 
of  "  children  "  is  enlarged  here  by  the  word  "  family : "  Bouv. 
Law  Diet,  "Family,"  "Legatee;"  1  Roper,  Leg.  115-117,  92-94, 
70;  2  Jarm.  Wills,  622-30;  2  Redf.  Wills,  71;  2  Wms.  Exi-s. 
1213 ;  Sugd.  Powers  (4th  Lond.  ed.)  525 ;  27  Ga.  321 ;  117  *t. 
348;  18  W.  Vd.  675-84;  3  W.  Va.310;  35  Md.  519-27;  5 
Pa.  St  385-9;  5  Maule  &  Sel.  126-30;  9  Ves.  319-25;  1  Keen, 
176 ;  1  Mylne  &  Cr.  401 ;  2  Cromp.  M.  &  R.  638,  s.  c.  5  Tyrwh. 
1013;  6  Ves.  Jr.  159;  17  Ves.  255. 

Evans,  J.  (After  stating  the  facts.)  The  general  rule  is  that 
in  a  devise  to  children  as  a  class,  the  word  "  children  "  is  to  be 
construed  as  immediate  offspring,  and  will  not*  include  grand- 
children. So  universal  has  this  rule  of  construction  obtained, 
that  Sir  William    Grant  said  he  "never  knew  of  an  instance 
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where  there  were  children,  to  answer  the  proper  description,  that 
grandchildren  were  permitted  to  share  along  with  them."  Oxford 
V,  Churchill,  3  Yes.  &  Beam.  53.  This  principle  is  firmly  in- 
trenched in  the  law  of  this  State,  and  grandchildren  can  not 
take  under  a  bequest  to  children  unless  there  be  something  in 
the  will  to  indicate  such  intention  by  the  testator.  Walker  v. 
WUkins,  25  Oa.  549 ;  Willis  v.  Jenkins,  30  Ga.  167 ;  White  v. 
Rowland,  67  Oa.  546.  It  is  evident,  from  a  casual  reading  of 
the  will,  that  the  testator  intended  that  his  estate  on  the  mar- 
riage of  his  widow,  or  upon  her  death  without  having  again 
married,  should  be  divided  into  three  equal  parts,  one  of  which 
was  to  be  distributed  among  the  children  of  Mrs.  Miles  Tanner, 
another  among  the  children  of  Mrs.  W.  H.  Fulghum,  and  the 
third  among  the  children  of  Amos  A.  Jordan.  Unless  the  use 
of  the  word  '' families"  enlarges  the  meaning  of  the  word  ''chil- 
dren,'' the  bequest  is  to  the  three  classes  of  children,  each  class  to 
take  one  third  of  the  estate,  and  the  part  devisecK  to  the  children 
of  Mrs.  Fulghum  would  be  divided  among  her  children  in  life 
at  the  testator's  death,  to  the  exclusion  of  the  issue  of  a  child 
who  predeceased  the  testator.  Springer  v.  Oongleton,  30  Qa. 
976 ;  Davie  v.  Wynne,  80  Ga.  673 ;  Martin  v.  Trustees,  98  Ga. 
320.  The  bequest  is  not  to  the  <*  families"  of  the  two  sisters 
and  the  brother,  but  is  to  their  children.  The  language  of  ^the 
will  is** then  the  whole  of  the  estate,  both  real  and  personal, 
shall  immediately  go  to  and  be  distributed  or  divided  equally 
among  the  children  of  my  two  sisters,  Mrs.  Miles  Tanner,  Mrs. 
W.  H.  Fulghum,  and  my  brother  Amos  A.  Jordan."  The  per- 
sonse  designates  are  the  children  of  the  testator's  sisters  and 
brother.  Apparently  the  testator  had  in  mind  a  division  of  his 
estate  among  these  children,  so  that  all  of  the  children  should 
not  share  per  capita  in  the  whole  estate,  but  that  each  set  of 
children  should  participate  per  capita  in  the  share  devised  to 
the  particular  class.  That  is  to  say,  the  children  of  Mrs. 
Fulghum  were  to  share  per  capita  in  one  third  of  the  estate ; 
the  children  of  Mrs.  Tanner  were  to  share  per  capita  in  one 
third  of  the  estate,  and  the  remaining  third  of  the  estate  was 
to  be  divided  •per  capita  among  the  children  of  Amos  Jordan. 
To  make  this  testamentary  scheme  perfectly  clear,  he  stated, 
**  each  of  the  above  families  to  share  equally,  to  have  one  third 
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of  my  property,  both  real  and  personal."  By  the  use  of  the 
word  "families"  the  testator  had  no  intention  to  broaden  or 
enlarge  the  word  "  children/'  but  intended  to  furnish  a  plan  of 
division.  His  intent  manifestly  was  to  give  a  third  of  his  estate 
to  each  class  of  persons,  ascertained  to  be  the  families  of  his 
sisters  and  brother,  consisting  of  their  children.  This  would  seem 
to  be  the  natural  meaning  to  give  to  these  words  used  in  the 
particular  context.  "  Each  of  the  above  families  "  was  evidently 
intended  by  the  testator  to  refer  to  the  three  sets  of  children 
to  whom,  as  three  distinct  classes  of  persons,  he  had  devised  the 
residuum  of  his  estate. 

The  English  courts  have  frequently  been  called  on  to  define 
the  word  "  family,"  and  to  construe  wills  where  the  bequest  or 
devise  was  to  one's  family.  In  some  instances  this  term  has 
been  given  a  very  limited  and  circumscribed  meaning,  and  in 
others  a  more  enlarged  operation,  varying  according  to  the  sub- 
ject-matter of  the  gift  and  the  context  of  the  will  The  question 
has  been  rather  infrequent  before  the  courts  of  this  country.  In 
all  of  the  cases  examined  (and  I  have  examined  quite  a  number) 
the  legacy  or  devise  was  to  a  family.  I  have  not  been  able  to 
find  a  case  where  the  legacy  was  to  sets  of  children  according  to 
families.  Now  it  has  been  held  that  a  bequest  to  one  and  his 
family  is  equivalent  to  a  bequest  to  one  and  his  children.  12 
Am.  &  Eng.  Enc.  L  (2d  ed.)  870.  The  testator's  intent  in  such 
cases  is  the  controlling  question,  interpreted  in  the  light  of  the 
testamentary  scheme.  What  was  the  scheme  of  this  testator? 
Firstly,  it  was  to  divide  his  estate  into  three  equal  parts ;  sec- 
ondly, it  was  to  give  one  part  to  each  of  three  named  sets  of  chil- 
dren ;  thirdly,  that  each  set  of  children  was  to  take  their  separate 
portion  as  a  class.  That  this  was  his  general  scheme  is  made 
still  clearer  by  the  words  used  in  disposing  of  the  surplus  above 
the  income  devised  to  his  wife :  "  and  whatever  amount  the  in- 
come of  my  estate  shall  exceed  this  amount  above  expenses  shall 
be  divided  equally  between  my  two  sisters*  named  and  brother's 
children,  each  sister's  children  one  third  each,  and  my  brother's 
children  the  remaining  third."  Here  we  find  the  same  general 
purpose  of  the  testator  in  dividing  the  surplus  income  into  three 
equal  parts,  and  a  division  thereof  between  three  sets  of  children, 
each  set  taking  a  third.     In  directing  a  division  of  the  surplus  in- 
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come  the  testator  did  not  designate  the  different  sets  of  children 
as  different  families^  but  the  language  which  he  employed  throws 
a  flood  of  light  on  the  meaning  he  gave  to  the  word  "  families  "  in 
the  prior  clause  of  his  wilL 

But  it  may  be  said  that  this  construction  will  exclude  de- 
scendants of  children  who  predeceased  the  testator,  and  wlio 
were  equally  dear  to  him  as  his  nieces  and  nephews.  The  reply 
to  this  is  twofold.  If  to  exclude  these  would  work  a  hardship, 
so  also  it  would  be  t^  hardship  to  the  nieces  and  nephews  to  re- 
duce their  share.  But  the  all-sufficient  answer  is  that  the  tes- 
tator in  his  will  did  not  name  them  as  the  objects  of  his  bouuty. 
The  plaintiff's  petition  discloses  that  at  the  time  the  will  was 
made  her  father  was  dead  and  the  testator  knew  that  fact.  Yet 
with  this  knowledge  he  bequeathed  his  property  to  his  nieces 
and  nephews  without  providing  for  the  children  of  a  deceased 
nephew.  The  hardship  resulting  from  excluding  the  plaintiff  from 
taking  under  the  will  could  not  be  greater  than  it  was  in  the 
case  of  Crawley  v.  Kendrick,  122  Oa.  183;  and  the  court  there 
said :  **  When  be  [testator]  made  his  will  he  knew  that  his  son 
then  had  a  child  in  life,  with  the  possibility  of  others  being 
born,  and  that  the  plaintiff  in  error,  a  child  of  a  deceased  daugh- 
ter of  a  son,  was  also  then  living.  There  is  not  a  word  in  his 
will  which  indicates  that  the  grandchild  of  his  son  should  take 
under  the  plain,  designation  of  children  of  his  son."  Courts  are 
to  construe  wills,  and  can  not  make  wills.  Only^  the  children 
of  the  named  sisters  and  brother  take  under  this  will,  and  the 
descendants  of  children  who  died  before  the  will  was  made  take 
no  interest  thereunder. 

The  court  should   have  sustained   the  demurrer. 
Judgment  reversed.     All  the  Justices  concur,  except  Simmons^ 
0.  •/.,  absent. 


HATSLIP,  guardian,  v.  GILLIS,  guardian. 

Where  one  withoat  legal  authority  took  a  child  of  tender  years  from  the 
county  of  its  domicile  into  another  county,  where  a  third  person  took  it 
into  her  family  and  cared  for  and  supported  it  for  a  number  of  years,  the 
ordinary  of  the  latter  county,  in  the  absence  of  any  choice  by  the  minor 
making  that  county  his  domicile,  has  no  jurisdiction  to  appoint  a  guard- 
ian for  iu    Darden  v.  WycUt,  15  Oa.  414,  distinguished. 

Sabmitted  May   19,  —  Decided  .Tuno  14,  1906. 
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Levy  and  claim.  Before  Judge  littlejohn.  Lee  superior 
court.     August  1,  1904. 

Allen  Fort  &  Son,  for  plaintifiF  iu  error,  cited  Civil  Code, 
§§2516,  1830,  1827;  Oa.  R  78/607;  74/539;  25/613;  7/732. 

Long  &  Son,  by  Z.  D.  Harrison,  and  Culberson  <fe  Johnson, 
contra,  cited  Oa.  R  15/414;  25/613;   34/258. 

Fish,  P.  J.  It  appears  from  the  record  that  Maggie  Hay- 
slip's  father,  Ben  Hayslip,  at  the  time  of  his  death  was  a  resident 
of  Lee  county,  where  he  owned  a  parcel  of  land.  She  was  a 
child  of  very  tender  age  when  her  father  died.  Her  mother's 
death  occurred  before  her  father's.  Soon  after  Ben  Hayslip  died 
his  brother,  W.  T.  Hayslip,  took  the  child  to  his  mother's  to  live. 
The  record  does  not  disclose  in  what  county  his  mother  resided. 
Maggie  lived  with  her  grandmother  until  the  latter  died,  when 
her  husband,  one  English,  took  charge  of  the  child,  giving  her 
to  one  Patterson,  who  carried  her  to  Worth  county  where  "  she 
was  among  several  families  for  a  while,"  until  Mrs.  Elizabeth 
Gillis,  who  resided  in  Worth  but  who  was  of  no  kin  to  Maggie, 
took  her  to  live  with  her.  At  this  time  Maggie  was  about  three 
years  old.  She  continued  to  live  with  Mrs.  Gillis,  who  cared  for, 
supported,  and  educated  her,  for  nine  years  or  more.  No  one 
else  ever  contributed  anything  to  the  child's  support.  On  Sep- 
tember 1,  1902,  while  she  was  still  living  with  Mrs.  Gillis,  the 
ordinary  of  'VYorth  county  appointed  Mrs.  GUlis  guardian  of  Mag- 
gie's person  and  property.  On  May  4,  1903,  the  ordinary  of  Lee 
county  appointed  W.  T.  Hayslip  guardian  of  Maggie's  person  and 
property.  Mrs.  Gillis,  as  guardian,  advertised  the  land  in  Lee 
county  belonging  to  the  child  to  be  sold  on  the  first  Monday  in 
January,  1904,  when  W.  T.  Hayslip,  as  guardian  as  aforesaid, 
interposed  his  claim  to  stop  the  sale.  On  the  trial  of  the  claim 
case  the  foregoing  facts  were  adduced,  and  a  verdict  found  against 
the  claim  of  Hayslip.  He  moved  for  a  new  trial,  upon  the 
general  grounds  that  the  verdict  was  contrary  to  law  and  the 
evidence,  and  without  evidence  to  support  it,  and  excepted  to  the 
overruling  of  his  motion.  The  sole  question  presented  for  de- 
termination is,  who  is,  under  the  facts,  the  legal  guardian  of  Mag- 
gie Hayslip?  The  Civil  Code,  §2516,  provides  that  •'the  ordi- 
nary of  the  county  of  the  domicile  of  a  minor  having  no  guardian 
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shall  have  the  power  of  appointing  a  guardian  of  the  person  and 
property,  or  either,  of  such  child."  The  solution  of  the  question, 
therefore,  depends  upon  the  domicile  of  Maggie  Hayslip,  the 
minor.  Where  was  her  domicile,  in  Worth  county  or  in  Lee  ? 
At  the  time  of  her  father's  death  her  domicile  was  unquestion- 
ably in  Lee.  Has  it  since  been  legally  changed  ?  We  think  not. 
When  less  than  three  years  old  she  was  carried  to  Worth  county 
by  Patterson,  into  whose*  custody  her  step-grandfather  had  placed 
her,  and,  after  being  for  a  time  with  several  families,  she  was 
taken  by  Mrs.  Qillis.  None  of  these  people  was  related  to  the 
child,  and  none  of  them  had  any  legal  right  to  change  her  domi- 
cile. That  their  motive  may  have  been  generous  and  commend- 
able can  not  affect  the  question.  The  domicile  of  her  father  at 
his  death  continues  to  be  her  domicile  until  it  is  legally  changed. 
The  general  rule  is  that  an  infant,  on  account  of  its  presumed 
want  of  discretion,  is  incapable  of  changing  its  own  domicila 
Our  code,  however,  modifies  the  rule.  It  declares :  "  TKe  domi- 
cile of  every  minor  shall  be  that  of  his  father,  if  alive,  unless 
such  father  has  voluntarily  relinquished  his  parental  authority  to 
some  other  person.  In  such  event  the  domicile  of  the  minor 
shall  be  that  of  his  master,  if  an  apprentice,  or  his  employer ;  if 
neither  master  nor  employer,  then  the  place  of  his  own  choice ; 
if  the  father  be  dead,  then  the  domicile  of  the  minor  shall  be 
that  of  his  guardian,  if  he  has  one  in  this  State ;  if  no  guardian, 
tlien  of  his  mother,  if  alive ;  if  no  mother,  then  of  his  employer ; 
it  no  employer,  then  of  his  own  choice.  The  domicile  of  a 
bastard  shall  be  that  of  his  mother."  Civil  Code,  §  1827.  The  rec- 
ord fails  to  disclose  that  the  minor  in  this  case  has  ever  exer- 
cised the  privilege  given  her  under  the  law  of  choosing  a  domi- 
cile for  herself.  In  other  words,  it  does  not  appear  that  she  has 
done  anything  to  change  the  domicile  fixed  for  her  by  the  law  at 
her  father's  death.  As  her  domicile  was  never  changed  from 
Lee  county*  to  the  county  of  Worth,  the  ordinary  of  the  latter 
county  had  no  jurisdiction  to  appoint  a  guardian,  and  his  action 
in  the  matter  was  void. 

Counsel  for  defendant  in  error  relied  on  the  decision  in  Darden 
V.  Wyatt,  15  Oa,  414,  which  was  as  follows:  "A  father  dies  in 
a  county,  leaving  minor  children;  soon  afterwards,  the  mother 
dies,  leaving  minors  in  the  same  county.     Then  the  grandfather 
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of  the  minors,  who  resides  in  another  county,  carries  the  minors 
to  his  home  in  that  county,  to  live  with  him.     Whilst  they  are 
thus  living  with  him,  an  uncle  applies,  in  the  first  county,  for 
letters  of  guardianship  of  the  minors :     Keld,  that  the  court  of 
ordinary    for  the   first  county  had   no   authority    to  grant  the 
letters ;  but  that  the  authority  to  grant  them  was  in  the  court  of 
ordinary  of  the  second  county."      That  decision  was  put  upon  the 
act  of  1838,  which  declared  that  "the  place  where  the  family 
of  any  person  shall   permanently  reside,  in  this  State,  and  the 
place  where  any  person  having  no  family  shall  generally  lodge,* 
shall  be  held  and  considered  as  the  most  notorious  place  of  abode 
of  such  person  or  persons,  respectively."     In  construing  the  act 
the  court  said :  "  This  act,  by  its  title,  preamble,  and  body,  extends 
to  all  persons  who  are  citizens  or  inhabitants  of  this  State.      It 
therefore  extends  to  minors.      It  makes  the  test  of  residence,  of 
those  who  have  no   family,  the  place   where  they  '  shall  gener- 
ally lodge';  that,  therefore,  is  the  test  for  minors  in  this  case." 
That  case  was  tried  in  1854.     Our  first  Civil  Code,  which  went 
into  efifect  in  1863,  changed  the  act  of  1838  so  as  to  make  it 
apply  only  to  persons  of  "  full  age."     (Code  1863,  §  1644,  which 
is    §  1824  of  our  present  Civil  Code.)     The  provisions  contained 
in  §  1827  of  the  present  Civil  Code,  which  we  have  quoted,  in 
reference  to   the  domicile  of   minors,  also  appear  in   the  Code 
of  1863,  §  1647.      On  account    of  these    changes  made  by  the 
Code  of  1863  in  the  law  as  it  existed  in  1854,  when  Z>arde»  v. 
Wyatt  was  decided,  that  case  is  not  controlling.     Moreover,  in 
that  case  the   grandfather  of   the    minors  took  them  from  the 
county  of  the  domicile  of  their  deceased  father  and  carried  them 
to  his  home  in  another  county,  there  to  live  with  him ;  whereas, 
as  we  have  shown,  the  minor  in  the  present  case  was  carried 
from  the  county  of  her  deceased  father's  domicile  and  cared  for 
by  persons  who  were  not  her  kin.     Therefore,  if  the  court  had 
broadly  held  in  the  Darden  case  (as  perhaps  it  might  properly 
have  done, — see  Lamar  v,  Micou,  114  XJ.  S.  218)  that  the  grand- 
father of  an  infant  whose  parents  are  both  dead  may  change  the 
domicile  of  the  infant  from  one  county  to  another,  so  as  to  vest 
in  the  ordinary  of  the  latter  county  jurisdiction  to   appoint  a 
guardian,  such  a  decision  would  not  have  been  contrary  to  the 
case  at  bar,  for  the  reason  just  indicated.     Accordingly  we  hold 
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that  under  the  facts  and  the  law  as  we  conceive  it  io  be,  a  ver- 
dict was  demanded  in  favor  of  the  claimant,  and  the  court  be- 
low erred  in  not  granting  a  new  trial. 

Judgment  reversed.      All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


HARRELL,  administrator,  v,  HARRELL 

1.  When  a  person  dies  without  lineal  desoendanta,  his  widow  as  sole  heir  at 
law  can  not,  upon  payment  of  his  debts,  take  possession  of  the  estate  with- 
out administration,  when  there  is  in  existence  an  unprobated  paper  appa- 
rently executed  in  due  form  of  law  as  the  will  of  the  deceased,  until  there 
has  been  a  judgment  of  the  court  of  ordinary  that  such  paper  is  not  the  will 
of  the  deceased. 

2.  A  legacy  is  not  a  debt  within  the  meaning  of  that  provision  of  the  code 
aathorizing  a  widow,  under  certain*  circumstances,  to  pay  the  debts  of  her 
deceased  husban  ''s  estate  and  talce  possession  of  the  same. 

Argued  May  19,— Decided  Jane  14,  1906. 

Complaint.  Before  Judge  Littlejohn.  Webster  superior  court. 
October  3,  1904 

Mrs.  Lizzie  Harrell  brought  suit  against  the  administrator  of 
the  estate  of  D.  B.  Harrell,  upon  two  promissory  notes,  each 
signed  by  D.  B.  Harrell,  one  for  $500,  payable  to  John  Harrell 
or  order,  and  the  other  for  $1,000,  payable  to  the  order  of  the 
plaintiff.  She  alleged,  that  she  was  the  widow  of  John  Harrell, 
who  died  intestate  leaving  no  descendants,  that  there  were  no 
unpaid  debts  owing  by  him,  and  that  therefore  she  was  the  owner 
and  holder  of  the  note  payable  to  her  husband.  The  defendant 
filed  an  answer  in  which  he  denied  the  material  all^ations  of  the 
petitioQy  and  pleaded  non  est  factum  and  payment  as  to  both 
notes.  At  the  trial  the  plaintiff  introduced  the  notes  and  proved 
their  execution  by  the  intestate  of  the  defendant  It  appeared, 
from  the  evidence,  that  John  Harrell  died  testate,  and  that  his 
will  had  never  been  probated  or  admitted  to  record.  The  will 
was  introduced  in  evidence,  and  from  it  it  appeared  that  the  tes- 
tator gave  to  a  person  who  was  his  niece,  but  who  was  described 
as  his  adopted  daughter,  a  legacy  of  $3,000,  and  the  rest  of  his 
estate  to  his  wife,  who  was  nominated  as  the  executrix  of  the  will. 
There  was  no  evidence  that  his  niece  had  been  legally  adopted  as 
his  daughter.     There  was  evidence  that  after  the  death  of  John 
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Harrell  the  plaintiflF  delivered  to  the  niece  property  of  the  value 
of  $3,000,  and  took  her  receipt  in  full  payment  of  all  claims 
which  she  had  against  the  estate  of  her  uncle,  either  by  will  or 
otherwise.  There  was  no  evidence  authorizing  a  finding  for  the 
defendant  on  either  of  the  special  pleas  referred  to.  The  court 
directed  a  verdict  for  the  plaintiflf,  and  the  defendant  excepted. 

0.    Y.  Harrell,  for  plaintifif  in  error.     J.  B.  Hudson,  contra. 

Cobb,  J.  So  far  as  the  verdict  relates  to  the  note  for  $1,000, 
payable  to  the  plaintiff,  the  evidence  demanded  a  finding  in  her 
favor.  But  the  evidence  neither  required  nor  authorized  a  find- 
ing in  the  plaintiff's  favor  as  tq  the  $500  note  payable  to  Johq 
Harrell.  The  general  rule  is  that  the  right  to  recover  upon  a 
chose  in  action  payable  to  a  person  since  deceased  is  in  the  l^al 
representative  of  the  estate  of  such  person.  One  exception  to 
this  rule  is  where  a  husband  dies  intestate,  leavmg  no  lineal  heirs, 
in  which  case  the  law  allows  his  widow  to  pay  the  debts  due  by 
his  estate  and  take  possession  thereof.  In  such  a  case  the  widow 
has  a  right  to  bring  suit  upon  a  chose  in  action  belonging  to  the 
estate  of  her  deceased  husband.  The  section  of  the  code  which 
confers  this  right  upon  the  widow  is  in  that  chapter  which  deals 
with  the  subject  of  title  by  descent  and  distribution,  lays  down 
the  rule  to  determine  who  are  heirs  at  law  of  a  deceased  person, 
and  is  in  the  following  language :  "  Upon  the  death  of  the  hus- 
band, without  lineal  descendants,  the  widow  is  his  sole  heir,  and 
upon  the  payment  of  his  debts,  if  any,  may  take  possession  of  his 
estate,  without  administration."  Givtl  Code,  §  3355,  par.  1.  This 
section  has  no  application  whatever  in  a  case  where  a  hus- 
band dies  testate.  It  confers  no  authority  upon  the  widow  to 
settle  with  l^ateea  A  legacy  is  in  no  sense  a  debt,  and  certainly 
is  not  a  debt  within  the  meaning  of  this  section.  A  debtor  is 
never  required  to  pay  to  any  person  except  one  whose  receipt 
would  protect  him  against  the  creditor  or  his  legal  representative. 
A  debtor  to  one  who  dies  leaving  a  paper  apparently  executed  in 
due  form  of  law  as  a  will  would  not  be  fully  protected  by  a  pay- 
ment to  the  widow  or  heirs  at  law,  until  it  has  been  judicially 
determined  that  this  paper  is  not  the  will  of  the  deceased.  It  is 
the  duty  of  all  persons  having  possession  of  such  papers,  upon 
the  death  of  the  person  whose  name  is  signed  thereto,  to  file  the 
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paper  with  the  ordinary ;  and  more  than  this,  it  is  the  duty  of 
the  ordinary,  upon  information  that  such  a  paper  is  in  exist- 
ence, to  require  the  same  to  be  filed  in  his  ofl&ce.  Civil  Code, 
§  3288 ;  Israel  v.  Wolf,  100  Oa,  339.  So  long  as  such  a  paper 
is  in  existence,  either  filed  or  unfiled,  a  debtor  to  the  estate  of  the 
deceased  pays  at  his  peril  to  an  heir  claiming  to  represent  the 
estate  in  that  capacity  only.  While  it  appears  frofli  the  evidence 
that  the  legatee  and  the  widow  have  settled,  still  the  legatee  is 
not  a  party  to  this  suit,  and  there  is  nothing  to  prevent  her  from 
compelling  a  probate  of  the  will  and  attacking  this  settlement  for 
any  reason  that  may  exist.  The  plaintifif  alleged  in  terms  in  her 
petition  that  John  Harrell  died  intestate.  Her  right  to  recover 
depended  upon  proof  of  this  allegation.  The  uncontradicted  evi- 
dence shows  that  he  did  not  die  intestate,  and  therefore  the  plain- 
tiff had  no  right  to  recover  upon  the  $500  note.  The  judgment 
is  affirmed  as  to  the  recovery  upon  the  81,000  note,  upon  con- 
dition that  the  plaintiff  write  off  all  of  the  recovery  based  upon 
the  $500  note,  nothing  in  so  doing  to  prejudice  the  right  of  the 
legal  representative  to  bring  another  suit  on  that  note.  If  the  re- 
covery be  not  80  written  off,  the  judgment  will  be  reversed ;  the 
defendant  in  error  in  either  event  to  pay  the  costs  of  this 
writ  of  error. 

Judgment    affirmed,  on   condition.      AU  the  Justices  concur^ 
except  SimmA)ns,  0.  J.,  absent. 


Jksup  v.  Atlantic  and  Birmingham  Railway  Company. 

Evans,  J.    The  plaintiff  having  proved  his  case  as  laid,  the  trial  judge  erred 
in  awarding  a  nonsuit.     KeUy  v.  Stronse,  116  Ga.   881-883. 
Judgment  reversed.    All  the  Justices  concur^  except  SimmoMi  ^*  «^m  orient. 

Argued  May  19,  —  Decided  June  14,  1906. 

Action   for  damages       Before   Judge   Crisp.     City   court   of. 
Vienna.     October  20,  1904. 

Hill  &  Boyal,  for  plaintiff. 

J,  L.  Sweat  and  Crum  &  Jones,  for  defendant. 
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ALBANY  PINE  PRODUCTS  COMPANY  v.  HERCULES 
MANUFACTURING  COMPANY. 

Where  it  appears  that  an  entry  was  aiade  by  the  judge  on  the  docket  of  ^*in 
default/'  and  it  also  appears  that  on  the  same  day  the  judge  defaced  the 
entry  by  passing  his  pen  through  it,  in  the  absence  of  proof  to  the  contrary 
such  mutilated*  entry  will  be  treated  as  the  correction  of  an  inadvertence, 
and  not  as  an  **  in  default''  judgment. 

Argued  May  27,  — Decided  Jane  14,  1905. 

Complaint.      Before  Judge  Crosland.      City  court  "of  Albany. 
September  13,  1904. 

The  Hercules  Manufacturing  Company  brought  suit,  in  the 
city  court  of  Albany,  against  the  Albany  Pine  Products  Company, 
upon  an  open  account.  The  process  was  returnable  to  the  May 
terra,  1904,  and  was  duly  served  upon  the  defendant.  At  the 
trial  term  the  plaintiflf  made  a  written  motion  to  strike  the  de- 
fendant's plea,  upon  the  following  grounds :  "  First :  Said  plea 
was  not  filed  at  the  first  term  of  said  court,  as  required  by  section 
5052  of  the  Code  of  1895 ;  said  plea  was  not  filed  in  said  case 
until  after  said  court  had  fully  and  completely  adjourned.  Sec- 
ond: Defendants  then  sought  to  file  said  plea  after  said  court 
had  adjourned  as  above  stated,  by  an  order  of  said  court  (R. 
Hobbs)  which  now  appears  on  the  foot  or  bottom  of  said  plea, 
authorizing  the  filing  thereof.  Third :  Plaintiffs  aver  that  said 
order  admitting  said  plea  to  be  filed  as  aforesaid  is  a  nullity; 
that  the  said  court  had  no  legal  right  or  authority  t6  pass  such 
nn  order  admitting  and  authorizing  said  plea  to  be  filed  at  said 
time  and  thereby  opening  said  case  which  had  gone  by  in  de- 
fault." Upon  the  liearing  of  the  motion  to  strike  the  plea  the 
deputy  clerk  testified  as  follows:  "The  May  term,  1904,  of 
said  court  convened  at  about  nine  o'clock  a.  m.  on  the  9th  day 
of  May,  1904,  and  was  in  session  for  only  about  two  hours,  dur- 
.ing  which  time  the  appearance  docket  was  called,  his  honor, 
Richard  Hobbs,  now  deceased,  then  judge  of  said  court,  presid- 
ing ;  and  at  about  eleven  o'clock  a.  m.  of  the  same  day  the  court 
took  a  recess  to  the  23d  day  of  May,  1904,  said  Hobbs,  the  then 
judge  of  said  court,  announcing  from  the  bench  that  the  court 
would  take  a  recess  until  the  23d  day  of  May,  1904;  that  dur- 
ing the  afternoon  of  said  day.  May  9th,  1904,  he  was  handed 
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the  plea  in  said  case,  with  the  following  order,  in  the  handwrit- 
ing of  the  then  judge  of  said  court,  at  the  bottom  of  the  same : 
'Ordered  filed  May  9th,  1904,  Richard  Hobbs,  Judge  C.  C.  A.,' 
which  he  filed  in  office  on  said  9th  day  of  May,  1904;  and 
that  at  the  time  said  plea  and  order  were  filed  the  costs  which 
bad  accrued  in  said  case  were  not  paid,  and  have  not  yet  been 
paid;  that  the  docket  of  said  court  shows  said  case  -first  to  have 
been  marked  *in  default,  May  Term,  1904,'  and  then  the  words 
*in  default 'stricken  out,  and  the  words  'Plea  filed,  May  Term 
1904,'  written  on  the  docket,  opposite  said  case,  all  in  the  hand- 
writing of  said  Judge  Hobbs,  and  that  he  did  not  know  when 
said  entries  were  made  by  Judge  Hobbs  on  said  docket."  Upon 
this  evidence  the  court  sustained  the  motion  to  strike  the  plea, 
and  the  defendant  excepts 

John  D.  Pope,  for  plaintiff  in  error. 

WooUn  &  HofmaytT  and  Z.  W,  NeUon^  contra. 

Evans,  J.  (After  stating  the  facts.)  The  evidence  does  not 
show  that  the  case  was  in  default.  Before  a  case  can  be  con- 
sidered in  default  the  appearance  docket  must  be  called  and 
the  entry  *•  in  default"  must  be  entered.  Gordon  v.  Hvdson^  120 
Oa.  698.  While  it  appears  that  an  entry  was  made  by  the  pre- 
siding judge,  "in  default,"  it  also  appears  that  the  same  judge 
defaced  the  entry  by  passing  his  pen  through  it.  Such  muti- 
lated entry  should  not  have  the  effect  of  a  judgment  of  "in  de- 
fault," and  is  rather  attributable  to  an  effort  on  the  part  of  the 
judge  to  correct  an  entry  inadvertently  made.  In  calling  the 
appearance  docket  it  sometimes  happens  that  the  presiding 
judge  enters  a  case  "in  default"  by  mistake,  when  a  plea  has 
been  filed,  and  such  erroneous  entry  is  corrected  by  a  total 
or  partial  defacement  It  is  rather  to  be  presumed,  from  the 
evidence  in  the  record,  that  the  entry  of  the  judge  was  due  en- 
tirely to  inadvertence,  and  not  to  an  attempt  to  formally  open  an 
"  in  default "  judgment.  A  default  can  not  be  opened  except  in 
the  way  prescribed  by  the  statute.  Civil  Code,  §  §  5070,  5072. 
There  was  no  attempt  to  comply  vrith  the  statutory  requirement. 
The  plea  may  have  been  filed  with  the  judge,  and  at  the  time  of 
the  entry  he  may  have  forgotten  the  fact  that  he  had  it  in  his 
possession.  The  possibility  of  such  an  occurrence  may  explain 
the  entry  on  the  plea.      At  all  events,  a   case    is   not  **in  de- 
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fault"  unlesa  so  entered  on  the  docket  by  the  judge;  and  where 
the  entry  is  marked  oflf  or  defaced  by  the  judge  on  the  day  the 
appearance  docket  is  called,  such  marred  entry  should  not  have 
the  effect  of  an  <'  in  default "  judgment  The  presumption  is 
that  the  case  was  not  in  default,  but  that  the  entry  was  heed- 
lessly made  by  the  judge  through  mistake,  and  that  he  dis- 
figured the  entry  with  his  pen  in  order  to  correct  his  mistake. 
We  hold  that  it  was  error  to  strike  the  defendant's  plea. 

Judgment  reversed.      All  the  Justices  concur,  except  Simmons, 
C,  J.y  absent 


FIELDS  V,  WILLIS. 


C  and  F  enter  into  a  written  contract  whereby  C  agrees  to  sell  to  F  a  certain 
number  of  cattle  at  a  stipulated  price  and  is  to  receive  a  stated  advance  on 
the  purchase-money,  and  C  further  agrees  to  pay  a  certain  amount  as 
liquidated  damages  in  case  he  fails  to  comply  with  his  agreement.  After 
the  signatures  to  the  contract  appears  the  following,  '*  We,  the  undersigned, 
'  guarantee  the  fulfillment  of  the  above  contract,**  which  is  signed  by  W. 
The  obligation  of  W,  resting  on  no  independent  consideration,  is  that  of 
surety. 

Argued  May  28,  —  Dedded  June  14,  1905. 

Complaint.  Before  Judge  Spence.  Mitchell  superior  court. 
October  17,  1904 

Fields  instituted  suit,  in  the  superior  court  of  Mitchell  county, 
against  J.  M.  Cox,  a  resident  of  that  county,  and  £.  J.  Willis,  a 
resident  of  the  county  of  Decatur.  It  was  alleged  in  the  petition 
that  the  plaintiff  made  and  entered  into  a  written  contract  with 
the  defendants,  a  copy  of  which  was  attached  to  the  petition,  by 
which  the  plaintiflf  agreed  to  purchase  from  Cox  certain  cattle 
at  named  prices,  according  to  the  terms  of  the  contract  The 
plaintiff  alleged  full  compliance  on  his  part  with  the  contract,  in 
the  manner  set  out  in  the  declaration,  whereby  the  defendants  be- 
came liable  to  him  in  the  amount  of  damages  stipulated,  to  wit, 
$600.     The  following  is  a  copy  of  the  contract  sued  on: 

"State  of  Georgia,  County  of  Decatur.  This  agreement  this 
day  made  and  entered  into  by  and  between  S.  N.  Fields,  party  of 
the  first  part,  and  J.  M.  Cox,  party  of  the  second  part,  witnesseth: 
That  said  party  of  the  first  part  agrees  on  his  part  to  purchase 
from  the  said  party  of  the  second  part  the  following  described 
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cattle,  to  wit:  150  two-year  old  steers  at  $6.50  per  head;  150 
one-year  old  steers  at  $5.50  per  head ;  150  two-year  old  heifers 
at  $6.50  per  head;  150  one-year  old  heifers  at  $5.50  per  head. 
And  all  of  said  cattle  to  be  good,  straight,  smooth,  and  merchant- 
able, and  to  be  of  full  age.  All  scrub  stock  will  be  rejected  by 
the  party  of  the  first  part.  Said  cattle  to  be  branded  thus :  S-F 
on  left  hip.  Bulls  are  not  to  exceed  25 Jb  in  this  contract  and 
known  as  the  S- stock  ranging  in  Mitchell,  Decatur,  and  Gads- 
den counties,  State  of  Ga.  and  Fla.,  said  cattle  to  be  passed  upon 
and  graded  in  Bainbridge,  Camilla,  .and  Faceville,  State  of  Gn., 
and  this  county.  Said  party  of  the  second  part  agrees  to  sustain 
all  loss  on  said  cattle  from  deaths  escape,  or  otherwise,  until  they 
are  graded  and  delivered  as  above.  Said  cattle  are  to  be  de- 
livered on  or  before  the  1st  day  of  June,  1898,  free  on  board  cars 
as  above  agreed,  and  to  be  paid  for  at  time  of  delivery.  In  order 
to  secure  and  guarantee  to  party  of  the  second  part,  and  to  make 
this  contract  more  secure  and  binding  on  both  parties,  the  party 
of  the  first  part  agrees  to  pay  and  advance  as  part  payment  the 
sum  of  $600,  the  receipt  of  which  is  hereby  acknowledged,  which 
said  sum  of  money,  or  any  other  sums  of  money  so  advanced  or 
may  hereafter  be  advanced,  is  part  payment  on  said  cattle ;  and 
now  for  the  purpose  of  securing  unto  the  party  of  the  first  part 
the  aforestipulated  sums  of  money  and  the  amount  of  fixed, 
liquidated,  stipulated,  and  stated  damages  hereinafter  mentioned, 
it  is  hereby  expressly  understood  and  agreed  that  said  party  of 
the  first  part  shall  have  liens  upon  any  and  all  of  said  cattle,  and 
upon  all  of  them  that  shall  be  purchased  or  now  owned  or  held 
by  party  of  the  second  part,  and  to  enforce  or  foreclose  said  lien 
the  said  party  of  the  first  part  is  authorized  and  shall  have  the 
right,  at  any  time  after  the  above  date  of  delivery,  to  take  posses- 
sion of  any  and  all  of  the  above-described  cattle  that  may  be  so 
purchased  or  now  owned  or  held  by  said  party  of  the  second  part, 
wherever  they  may  be  found,  and  thereafter,  within  a  reasonable 
time,  to  sell  the  same,  either  in  the  State  or  out  of  it,  either  at 
public  or  private  sale,  and  apply  the  proceeds  thereof  to  the  pay- 
ment of  said  sum  of  money  so  advanced,  and  said  fixed,  liqui- 
dated, stipulated,  and  stated  damages  hereinafter  mentioned.  And 
the  said  sum  of  money  so  advanced,  as  well  as  said  fixed,  liqui- 
dated, stipulated,  and  stated  damages,  are  to  be  paid  at  Bain- 
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bridge,  ia  Decatur  County  and  State  of  Greorgia ;  and  all  of  said 
parties  hereto  further  agreed  that  damages  in  this  matter  being 
uncertain  and  not  capable  of  being  understood  and  ascertained  by 
any  satisfactory  known  rule,  the  uncertainty  being  in  the  nature 
of  the  subject  itself  and  Mie  particular  circumstances  of  the 
transaction  and  has  been  the  subject  of  actual  and  fair  calcula- 
tion between  the  parties,  it  is  agreed  upon  by  all  parties  hereto 
that  the  sum  of  one  dollar  per  head  shall  be  the  fixed,  liquidated, 
stipulated,  and  stated  damages  herein  and  settled  upon  by  the 
parties  hereunto,  and  said  sum  to  be  paid  by  the  parties  hereto 
in  default  to  the  other  upon  the  failure  of  the  party  in  default  to 
comply  with  this  agreement  in  whole  or  in  part.  This  is  signed, 
sealed,  and  executed  and  delivered  in  duplicate,  each  party  re- 
taining a  copy.  Witness  our  hand  and  seals  this  15th  day  of 
Apr.,  A.  D.  1898. 

**  Attest,  W.  U.  Fields.  S.  N.  Fields  (Seal). 

L  N.  Cox.  J.  M.  Cox     (Seal). 

«'We,  the  undersigned,  guarantee  the  fulfillment  of  the  above 
contract.  •  R  Willis." 

"Witness,  J.  L.  Thornton,  N.  P." 

At  the  appearance  term  Willis  demurred  specially  to  the  peti- 
tion and  asked  that  it  be  dismissed,  upon  the  ground,  that  the 
court  was  without  jurisdiction  of  his  person ;  that  if  he  was  liable, 
he  was  liable,  under  the  contract  declared  upon,  as  a  guarantor, 
and  not  as  a  surety,  and  could  only  be  sued  in  the  county  of  his 
residence.  The  court  sustained  the  demurrer  and  dismissed  the 
petition,  and  the  exception  is  to  this  judgment. 

S.  S.  Bennet,  for  plaintiff.     A.  H.  RusseU^  for  defendant 

Evans,  J.  (After  stating  the  facts.)  If  the  liability  of  Willis 
was  that  of  a  guarantor,  the  court  did  not  err  in  dismissing  the 
suit,  because  a  guarantor  must  be  sued  in  the  county  of  his  resi- 
dence. Odser  Mfg.  Go.  v.- Jones,  90  Ga,  307.  If  he  was  liable 
as  a  surety,  then  he  was  properly  joined  in  the  suit  with  the  prin- 
cipal in  the  county  of  the  latter's  residence.  In  some  respects 
contracts  of  suretyship  and  of  guaranty  are  identical,  and  the 
terms  "surety"  and  " guaranty "  are  oftentimes  colloquially  used 
as  interchangeable  expressions  of  collateral  liability.  A  guaran- 
tor has  the  same  right  as  a  surety  by  written  notice  to  compel 
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the  institution  of  a  suit  against  the  principal.  Civil  Code,  §  2974. 
The  theoretical  distinction  between  the  two  forms  of  contract  is 
clear,  but  in  the  application  of  the  principle  the  decisions  of  courts 
of  last  resort  are  in  a  state  of  inextricable  confusion.  While  the 
liabiUty  of  both  is  accessorial  to  the  principal,  in  the  case  of  a 
surety  the  obligation  is  primary,  and  the  guarantor's  liability  is 
secondary.  "  A  surety  binds  himself  to  perform  if  the  principal 
does  Qot,  without  regard  to  his  ability  to  do  «o.  His  contract  is 
equally  absolute  with  that  of  his  principal.  They  may  be  sued  in 
the  same  action,  and  judgment  may  be  entered  up  against  both. 
A  guarantor,  on  the  other  hand,  does  not  contract  that  the  prin- 
cipal will  pay,  but  simply  that  he  is  able  to  do  so ;  in  other  words, 
the  guarantor  warrants  nothing  but  the  solvency  of  the  principal." 
Manry  v.  Waxelbaitm,  108  Oa.  17.  Ordinarily  the  surety  joins 
ia  the  contract  with  the  principal ;  the  guarantor  engages  in  an 
independent  undertaking.  The  former's  liability  is  immediate 
and  direct ;  the  latter's  arises  upon  the  default  or  failure  of  his 
principal  to  perform  his  undertaking.  Stern's  Law  of  Suretyship, 
§6.  Our  code  draws  the  distinction  between  the  contract  of 
suretyship  and  that  of  guaranty,  that  the  consideration  of  the 
latter  is  a  benefit  flowing  to  the  guarantor.  ''The  contract  of 
suretyship  is  that  whereby  one  obligates  himself  to  pay  the  debt 
of  another  in  consideration  of  credit  or  indulgence,  or  other  benefit 
given  to  the  principal,  the  principal  remaining  bound  therefor. 
It  differs  from  a  guaranty  in  this,  that  the  consideration  of  the 
latter  is  a  benefit  flowing  to  the  guarantor."  Civil  Code,  §  2966. 
No  consideration  is  expressed  in  the  postscript  to  the  contract, 
which  is  relied  on  as  creating  the  relation  of  principal  and  guar- 
antor. Neither  is  there  any  allegation  in  the  petition  that  there 
was  a  consideration  flowing  to  Willis  to  make  the  contract  On 
the  contrary,  from  the  averments  in  the  petition  it  is  inferable 
that  the  contract  of  the  principal  and  Willis  was  contemporane- 
ously executed.  The  paper  declared  on  does  not  indicate  to  the 
contrary.  There  is  no  date  to  the  obligation  of  Fields,  although 
the  witnesses  to  the  contract  of  Fields  are  not  the  same  as  those 
who  attest  the  signature  of  Willis.  No  particular  or  formal 
phrase  is  required  to  create  a  contract  of  suretyship.  Courts  may 
disregard  formal  expressions,  to  ascertain  the  real  intent  of  the 
parties,  and  the  form  of  the  contract  is  immaterial,  provided  the 
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fact  of  suretyship  exists.  Civil  Code,  §  2969.  The  mere  use  of 
the  word  "guarantee"  will  not  make  a. contract  one  of  guar- 
anty. Baldwin  Fertilizer  Company  v.  Garmichael,  116  Oa.  763. 
"Guarantors,  viewed  in  reference  to  the  consideration  of  their 
contract,  are  either  mere  sureties  or  more  than  sureties.  They 
are  more  than  sureties  when  the  consideration  of  the  guaranty 
moves,  not  to  them,  but  to  the  person  for  whose  performance 
they  become  bound."  Wright  v.  Shorter,  56  Oa.  76.  B^^uling 
together  the  two  contracts  which  appear  to  have  been  signed  on 
a  single  piece  of  paper,  it  would  seem  that  the  purpose  of  Cox  was 
to  sell  Fields  a  certain  number  of  cattle  of  the  specified  grade 
upon  stated  terms,  and,  in  default  of  delivery  of  the  cattle  pur- 
suant to  the  contract,  to  become  liable  to  Fields  in  stipulated 
damages.  The  extreme  amount  of  damages  which  Fields  would 
be  entitled  to  recover,  under  the  contract,  was  $600,  and  this  sum 
was  advanced  to  Cox.  The*  defendant  Willis  was  aware  that  this 
sum  was  to  be  advanced  to  Cox,  because  it  was  so  stipulated  in 
the  contract.  Willis's  liability  was  limited  to  tins  sum,  and  his 
undertaking  was  the  evidetft  inducement  to  Fields  to  enter  into 
the  contract  with  Cox.  No  other  consideration  is  even  suggested 
by  the  contracts,  which  induced  Willis  to  sign,  than  the  binding 
effect  of  the  executory  contract  between  Fields  and  Cox.  No 
independent  consideration  flowed  to  Willis,  but  the  consideration 
of  his  contract  was  the  engagement  between  Cox  and  Fields.  In 
the  case  of  Manry  v.  Waxelhaum,  supra,  the  consideration  was 
one  dollar  paid  to  the  guarantor.  In  another  case  (Oeiser  M/g. 
Co.  V.  Jones,  supra)  the  consideration  of  guaranty  was  alleged  to 
be  upon  "  a  consideration  not  herein  named."  The  liability  in 
these  cases  was  that  of  guaranty  rather  than  one  of  surety,  because 
not  only  was  the  guarantor's  undertaking  independent  of  the 
principal's  contract,  but  it  was  supported  by  its  own  considera- 
tion, which  flowed  to  the  benefit  of  the  guarantor. 

It  might  be  urged,  from  the  definition  of  the  contract  of 
suretyship  quoted  from  the  code  (supra),  that  the  obligation  of 
the  surety  is  to  pay  the  debt  of  the  principal,  and  not  to  per- 
form undertakings  other  than  payments  of  indebtedness,  and 
for  that  reason  the  liability  of  Willis  is  only  that  of  a  guarantor. 
This  distinction  can  not  be  sound.  In  the  case  of  a  forthcom- 
ing bond  the  undertaking  of  the  principal  is  to  deliver  the  prop- 
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erty  at  a  given  time  and  place,  and  the  liability  to  pay  arises 
upon  the  default  of  the  principal  so  to  do ;  and  yet  one  who  signs 
a  bond  of  this  character  with  the  principal  is  liable  as  surety 
and  not  as  guarantor.  The  analogy  between  the  illustration 
just  used  and  the  instrument  under  consideration  is  very  close. 
Willis,  by  guaranteeing  the  fulfillment  of  the  contract,  simply 
acknowledges  his  liability  to  the  obligee  to  pay  the  stipulated 
damages  in  case  his  principal  fails  to  perform  his  contract.  His 
liability  for  the  stipulated  damages,  while  dependent  upon  his 
principal's  failure  to  perform  the  contract,  is  primary  and  joint 
with  the  principal  for  the  payment  of  the  stipulated  damages 
resulting  from  a  non-performance ;  and  as  the  consideration  mov- 
ing Willis  to  sign  the  contract  was  not  a  benefit  flowing  to 
himself,  but  the  making  of  an  executory  contract  between  his 
principal  and  the  plaintiff,  we  conclude  that  his  liability  on  the 
paper  declared  upon  was  that  of  a  surety  and  not  a  guarantor. 

That  there  might  be  no  doubt  as  to.  the  character  of  the 
action  or  the  nature  of  the  contract  declared  on,  the  plaintiff 
offered  an  amendment  to  his  petition,  alleging  that  the  ^  signing 
of  said  Willis  [was]  contemporaneous  with  and  a  part  of  the 
making  of  said  contract,  there  being  no  contract  between  the 
said  Fields  and  the  said  Cox  until  the  signing  thereof  by  said 
Willis,  and  the  said  Willis  signing  the  same  really  as  surety 
for  said  Cox  and  as  joint  contractor  with  him,  and  became  surety 
for  said  Cox  and  joint  contractor  with  him,  and  without  any 
consideration  or  benefit  flowing  to  said  Willis,  and  without  any 
consideration  except  the  credit  extended  to  said  Cox  in  said 
contract,  it  being  the  intention  of  all  of  said  parties  that  said 
Willis  should  be  such  surety  and  joint  contractor,  and  not  a 
guarantor  within  the  strict  meaning  of  the  term,  irrespective  of 
the  words  used  therein ;  and  if  the  words  used  in  said  contract 
import  a  different  legal  meaning,  they  were  so  used  by  mistake 
of  all  parties."  This  amendment  in  no  way  contradicted  the 
terms  of  the  writing,  was  germane  to  the  cause  of  action  set 
forth  in  the  plaintiff's  petition,  and  should,  we  think,  have  been 
allowed.  Treating  it  as  presenting  the  real  truth  with  regard 
to  the  nature  of  the  contract  into  which  the  parties  entered,  the 
conclusion  is  irresistible  that  the  plaintiff  had  a  right  to  hold 
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Willis  liable  as  a  surety,  aad  that  the  suit  should  not  have 
been  dismissed  as  to  him. 

Judgment  reversed.        All  the  Justices  concur,  except  Simmons, 
0.  J,,  absent 


123   278 

Case  1 
fl28   80 

123  278 

Case  1 

n29  497 


Stansell  t?.  Merchants  and  Farmers  Bank. 

Evans,  J.  1.  Though  it  does  not  appear,  either  from  the  transcript  of  the 
record  or  by  a  recital  in  the  bill  of  exceptions,  that  a  brief  of  the  evidence 
had  been  approved  by  the  court  or  had  been  agreed  upon  by  counsel,  this 
court  will  not^dismiss  the  bill  of  exceptions ;  but  it  can  not  pass  upon 
those  assignments  of  error  which  depend  for  their  determination  upon  the 
evidence  ;  and  if  all  the  assignments  of  error  are  of  this  character,  the  judg- 
ment will  be  affirmed.      Fleming  v.  Roberts,  114  Oa.  634 ;  Heard  v.  StoU, 

114  Ga.  90. 

2.  '*  Where  there  is  no  assignment  of  error  upon  a  charge  of  the  court  save 
that  the  court  erred  in  so  charging,  and  the  charge  states  a  proposition  of 
law  which  is  in  the  abstract  correct,  this  court  will  not  consider  whether 
the  charge  is  applicable  or  appropriate  In  the  case.'*     Brown  v.  Laiham, 

115  Oa,  666. 

Judgment   affirmed.     All  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Argued  May  23,  — Decided  June  14, 1905. 

Complaint      Before  Judge  Mitchell      Brooks  superior  court 
December  9,  1904. 

Z.    W,  Branch,  for   plain tiflf  in  error. 

JI  G,  McCall,  by  Z.  D.  Harrison,  contra. 


Williams  v.  The  State. 

Eyaks,  J.  The  only  evidence  introduced  by  the  State  which  tended  to  show 
any  motive  on  the  part  of  the  accused  for  the  attempted  arson  was,  that 
five  days  previously  he  "had  some  words  that  were  unpleasant' ^  with  the 
wife  of  the  owner  of  the  house  set  on  fire.  Tracks,  evidently  made  by  a 
person  who  was  barefooted,  were  discovered  on  the  premises,  and  were 
traced  to  and  from  a  point  near  the  kitchen  to  the  comer  of  the  garden, 
some  twenty  yards  away ;  thence  aci-oss  a  public  road  to  the  sidewalk  on 
the  opposite  side ;  along  the  sidewalk,  which  had  a  sandy  surface,  to  the 
gate  in  front  of  the  house  of  the  accused,  a  distance  of  between  fifteen 
and  thirty  yards ;  and  from  the  gate  to  the  steps  of  his  house.  The 
sidewalk  led  to  a  near-by  village  and  was  in  use  by  the  general  public, 
there  being  no  sidewalk  on  the  other  side  of  the  road.  There  was  nothing 
peculiar  about  these  tracks,  though  ihoy  corresponded  with  tracks  which 
the  accused,  on  being  charged  with  the  crime,  voluntarily  made  beside  some 
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of  tboae  in  Uie  road  which  were  supposed  to  be  his.  While  the  testimony 
raised  a  suspicion  as  to  his  connection  with  the  offense,  it  was  not,  in  view 
of  prior  decisions  by  this  court,  sufficient  to  authorize  his  conviction.  Ross 
V.  StaUj  109  Gil,  616 ;  Cummings  v.  State,  110  Ga,  293 ;  (j^een  v.  State,  111 
Go,  139;  PattonY,  StaJte,  117  Ga.  235;  Gaiiker  v.  StaJte,  119  Go.  118. 
Judgment  reversed.  AU  the  Justices  concur,  except  Simmonis,  C.  J,,  and 
Candler,  J.,  absent. 

Argued  May  15,— Decided  June  15,1905. 

Indictment  for  attempt  of  arson.     Before  Judge  Holden.    Tal- 
iaferro superior  court.    April  8,  1904. 

W,  N.  Malthie,  for  plaintiff  in   error. 
David  W,  Meadow,  solicitor-general,  contra. 


MACON  RAILWAY  &  LIGHT  COMPANY  v.  STREYER. 

1.  The  plaintiff^s  evidence  as  to  the  negligence  of  the  defendant's  employees 
and  the  observance  of  due  care  by  herself  and  her  husband  and  agent  was 
sufficient  to  withstand  a  motion  for  a  nonsuit.  ^23 

2.  In  a  suit  for  personal  injuries,  a  charge  that  *Mf  the  evidence  shows  that       129 
[plaintifTs]  6wn  negligence  caused  the  injury  alleged,  she  could  not  re- 
cover, though  you  may  believe  from  the  evidence  that  she   was  injured 

and  that  the  company  was  likewise  negligent,  provided  you  believe  that 
the  plaintifTs  negligence  .  .  was  greater  than  the  negligence  of  the  de- 
fendant company,"  is  erroneous,  in  that  it  states  in  immediate  connection 
with  each  other,  without  proper  explanation,  two  distinct  rules  of  law, 
qualifying  the  former  by  the  latter. 

8.  The  jury  were  authorized  to  infer  that  the  plaintiff's  injuries  would  be 
permanent,  from  the  character  of  her  suffering,  and  the  length  of  time  that 
it  had  continued  up  to  the  date  of  the  trial ;  and  hence  it  was  not  error  to 
charge  on  the  subject  of  permanent  injuries.    This  is  so  though  there  was  ^ 

no  direct  and  positive  evidence  that  her  Injuries  were  in  fact  of  a  per- 
manent character. 

4.  Tlie  verdict  was  not  excessive,  and  the  grounds  of  the  motion  not  ex- 
pressly dealt  with  in  the  foregoing  show  no  cause  for  granting  a  new  trial.. 

Argued  April  11,  ~  Decided  Jane  15, 1906. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.     December  19,  1904. 

Dessau,  Harris  <&  Harris]  for  plaintiff  in  error. 
Joseph  H,  Rail,  contra. 

Candler,  J.  Mrs.  Streyer  sued  the  Macon  Eailway  and  Light 
Company  for  damages  on  account  of  personal  injuries,  and  ob- 
tained a  verdict  for  $1,000.  The  company  moved  for  a  ne^r 
trial,  which  was  denied,  and  it  excepted. 
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1.  Froin  the  evidence  for  the  plaintiflf  it  appeared  that  on 
the  occasion  under  investigation  Mrs.  Streyer,  the  plaintiiBF,  to- 
gether with  her  husband  and  two  children,  were  driving  in  a 
small  delivery-wagon  on  a  street  in  the  city  of  Macon,  along 
which  a  line  of  the  defendant  company  ran.  The  plaintiff's  hus- 
band was  driving.  The  team  was  on  a  side  of  the  street,  clear 
of  the  car-tracks.  At  a  designated  point  the  plaintiff's  hus- 
band, desiring  to  cross  the  street,  started  to  drive  diagonally 
across  the  tracks  of  the  defendant.  As  he  did  so,  he  looked 
ahead,  to  see  if  a  car  was  approaching  in  an  opposite  direction 
to  the  one  in  which  he  was  going.  Just  as  he  did  so,  one  of 
the  children  exclaimed:  "Papa,  watch  out  for  the  car!"  He 
turned  his  head  and  saw  a  car  approaching  from  behind.  Tlie 
motorman  was  looking  towards  the  rear,  and  consequently  could 
not  see  him.  He  motioned  to  the  motorman  with  his  hand, 
and  also  called  him,  at  the  same  time  endeavoring  to  drive  off 
the  track,  so  as  to  avoid  a  collision  with  the  car.  His  efforts 
were  futile,  the  car  collided  with  the  wagon,  and  the  plaintiff  re- 
ceived the  injuries  for  which  she  sued.  There  was  also  evidence 
to  the  effect  that  at  the  time  the  plaintiff's  husband  attempted 
to  cross  the  defendant's  tracks,  water  was  being  discharged  from 
a  plug  in  the  immediate  vicinity ;  and  the  defendant  contended 
that  this  caused  the  horse  to  become  frightened  and  unmanage- 
able, rendering  it  impossible  to  prevent  the  collision.  The  plain- 
tiff's witnesses,  however,  denied  that  the  gush  of  the  water  from 
the  plug  frightened  the  horse.  At  the  conclusion  of  the  evi- 
dence for  the  plaintiff,  the  defendant  made  a  motion  for  a  nonsuit; 
and  it  is  argued  that  the  plaintiff's  own  evidence  showed  that 
her  husband,  who  was  acting  as  her  agent  at  the  time,  was  guilty 
of  negligence  in  not  looking  back  to  see  if  a  car  was  approach- 
ing from  the  rear,  and  that  had  he  exercised  due  diligence  he 
would  have  seen  the  car  and  not  have  attempted  to  cross  the 
track.     The  refusal  of  a  nonsuit  is  here  assigned  as  error. 

Negligence  is,  except  in  certain  well-defined  cases,  a  question  for 
the  jury.  Had  the  court  below  held  as  matter  of  law  that  the 
failure  of  the  plaintiff  or  her  husband  to  look  behind  them  as  they 
attempted  to  cross  the  tracks  was  negligence,  it  would  have 
been  error  requiring  the  grant  of  a  new  trial.  The  facts  were 
in  evidence  —  it  was  for  the  jury  to  say  whether  or  not  they  con- 
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stituted  negligence.     It  was  not  error  to  refuse  to  grant  a  non- 
suit. 

2.  The  motion  for  a  new  trial  complains  of  the  following 
charge  of  the  court:  "Now  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  she  was  injured,  under  the  rules  I  have 
given  you  in  charge,  before  any  presumption  arises ;  and  if  the 
evidence  shows  that  her  own  negligence  caused  the  injury  al- 
leged, she  could  not  recover,  though  you  may  believe  from  the 
evidence  that  she  was  injured  and  that  the  company  was  like- 
wise negligent,  provided  that  you  believe  that  the  plaintiff's 
negligence,  from  a  consideration  of  the  evidence  in  the  case,  you 
believe  that  the  plaintiffs  negligence  was  greater  than  the  negli- 
gence of  the  defendant  company,  its  agents,  servants,  and  em- 
ployees." It  will  be  seen  that  liiis  charge  states,  in  immediate 
connection  with  each  other,  two  distinct  propositions  of  law,  viz., 
(1)  that  the  plaintiff  can  not  recover  if  her  injuries  were  caused 
by  her  own  negligence,  and  (2)  the  doctrine  of  comparative  neg- 
ligence. Following  the  decisions  of  this  court  in  AmericiLS  R, 
Go,  V.  Luckie,  87  Ga,  6,  and  Columbus  R,  Co,  v.  Peddy,  120  Oa, 
590  (4),  the  charge  which  we  have  quoted  must  be  held  error 
requiring  the  grant  of  a  new  trial.  While  we  are  compelled  to 
so  rule,  we  feel  constrained  to  say  that  the  charge  of  the  court  as 
a  whole  placed  upon  the  plaintiff  a  burden  greater  than  she 
should  have  been  required  to  bear.  We  feel  sure  that  all  errors 
in  the  charge  will  be  corrected  by  the  trial  judge  upon  the  re- 
submission of  this  case  to  a  jury. 

3.  The  evidence  as  to  the  permanence  of  the  plaintiff's  injuries 
was  by  no  means  strong  or  convincing,  but  we  can  not  say  that 
it  was  erroneous  for  the  trial  judge  to  give  to  the  jury  instruc- 
tions on  the  subject  of  damages  for  permanent  injuries.  It  was 
in  evidence  that  the  plaintiffs  injuries  were  received  nearly  a 
year  before  the  case  was  tried,  that  she  had  suffered  continu- 
ously since  that  time,  and  that  her  suffering  had  not  ceased  or 
abated.  We  know  of  no  law  which  confines  the  jury  to  medical 
expert  testimony  in  considering  a  case  of  this  kind,  nor  can  we 
conceive  of  any  reason  why  they  may  not  draw  their  own  infer- 
ences as  to  the  permanence  of  an  injury  from  the  length  of  time 
and  the  seriousness  with  which  it  has  continued.  The  Carlisle 
tables  were  admitted  in  evidence  vdthout  objection  by  counsel 
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for  the  defendant,  and  it  was  not  error,  under  the  circumstances, 
for  the  court  to  charge  the  jury  as  to  their  use. 

4.  The  verdict  was  for  one  thousand  dollars.  In  the  light 
of  the  plaintiff's  evidence  as  to  the  extent  of  her  injuries,  this 
amount  can  not  be  considered  excessive.  Of  the  grounds  of  the 
motion  for  a  new  trial  which  were  not  abandoned,  those  which 
have  not  been  considered  in  the  foregoing  complain  of  extracts 
from  the  judge's  charge,  but  they  do  not  disclose  error  of  such 
importance  as  to  require  the  grant  of  a  new  triaL  The  judgment 
is  reversed  for  the  reasons  stated  in  the  second  division  of  this 
opinion. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C,  J,,  absent. 


JONES  et  al.  v.  McCRAEY  et  al. 

1.  The  writ  of  error  will  not  be  dismissed  on  the  ground  that  it  appears  from 
the  brief  of  evidence  incorporated  in  the  bill  of  exceptions  that  certain  of 
the  defendants  in  error  are  persons  non  compos  mentis  and  were  not  repre- 
sented by  guardian  ad  litem  or  next  friend,  when  it  does  not  appear  that 
the  persons  in  question  have  ever  been  adjudged  lunatics,  and  when  they 
have  appeared  in  the  court  below  as  defendants  and  secured  the  benefit  of 
the  ruling  which  it  is  sought  to  have  this  court  review. 

2.  It  will  be  presumed  that  an  officer  has  not  exceeded  his  authority,  unless 
some  showing  to  the  contrary  is  made ;  and  where  the  sheriff *s  return  shows 
that  he  has  personally  served  one  of  the  defendants  in  error  with  a  copy  of 
the  bill  of  exceptions,  the  writ  of  error  will  not  be  dismissed  on  the  ground 
that  the  return  does  not  show  that  the  person  in  question  resides  in  the 
€ounty  over  which  the  sheriff^s  jurisdiction  exteqds,  there  being  nothing 
in  the  record  to  Indicate  that  she  resides  elsewhere. 

8.  The  assignments  of  error,  while  not  scientifically  drawn,  are  sufficient  to 
withstand  a  moiion  to  dismiss. 

4.  An  applicant  took  a  homestead  in  1809  as  the  ^^  head  of  a  family,^'  consist- 
ing of  himself  and  eleven  children — four  sons  and  seven  daughters.  The 
applicant  died  in  1885,  after  all  of  the  children  had  reached  majority.  Four 
of  the  daughter  were  living  on  the  place  with  him  at  the  time  of  his  death, 
and  have  continued  to  live  on  it  and  support  themselves  out  of  its  proceeds. 
Held,  that  the  only  claim  of  the  four  daughters  as  beneficiaries  of  the  home- 
stead was  as  dependent  relatives  of  the  applicant ;  and  when  he  died,  their 
dependence  ceased  and  the  homestead  estate  was  at  an  end. 

Argued  April  13,  — Decided  June  15,  1906. 

Application  for  partition.      Before  Judge  Holden.     Warren  su- 
perior court     October  6,  1904. 
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i.  D.  McOregor  and  R.  H.  Leuns,  for  plaintiffs. 
E.  P,  Davis,  for  defendants. 

Candler,  J.  1.  On  the  call  of  this  case  in  this  court  the 
defendants  in  error  moved  to  dismiss  the  writ  of  error,  on  the 
grounds,  (1,  2)  that  there  was  no  proper  assignment  of  error; 
(3)  that  it  appears  from  the  brief  of  evidence  contained  in  the 
bill  of  exceptions  that  twp  of  the  defendants  in  error  are  per- 
sons non  compos  mentis,  and  are  not  represented  by  guardian 
or  next  friend,  and  were  not  properly  served  with  a  copy  of  the 
bill  of  exceptions;  (4)  that  it  does  not  appear  from  the  entry 
of  service  that  certain  of  the  defendants  in  error  were  served 
with  the  judge's  certificate  or  the  writ  of  error ;  and  (5)  that  it 
nowhere  appears  that  one  of  the  defendants  in  error  resides  in 
Warren  county,  where  the  suit  was  pending,  or  that  the  sheriflf 
had  authority  to  serve  her  ofl&cially.  The  assignments  of  error, 
it  must  be  confessed,  are  subject  to  criticism,  but  after  a  care- 
ful examination  of  the  entire  bill  of  exceptions  we  think  they 
are  sufficient  to  withstand  a  motion  to  dismiss.  It  is  true  that 
it  appears  in  the  evidence  that  certain  of  the  defendants  in  error 
are  imbeciles;  but  it  does  not  appear  that  they  have  ever  been 
adjudged  lunatics.  Having  appeared  in  the  court  below  with- 
out the  appointment  of  a  guardian,  and  received  the  benefit  of 
a  judgment  in  their  favor,  they  can  not  now  set  up  their  dis- 
ability in  order  to  prevent  the  plaintiffs  in  error  from  calling 
in  qu^tion  the  correctness  of  tliat  judgment.  As  to  the  service 
of  the  bill  of  exceptions,  counsel  for  three  of  the  defendants  in 
error  acknowledged  service,  while  the  sheriffs  entry  shows  per- 
sonal service  on  the  remaining  three.  There  is  nothing  on  the 
face  of  the  return  to  indicate  that  the  service  was  defective  in 
any  way.  In  the  absence  of  some  showing  to  the  contrary  it 
will  be  presumed  that  the  sheriff  did  not  exceed  his  authority 
by  serving  a  party  over  whom  he  had  no  jurisdiction.  The 
motion  to  dismiss  the  writ  of  error  is  therefore  overruled. 

2.  In  1869  Ezra  McCrary,  as  the  "head  of  a  family,"  took  a 
homestead  in  certain  real  and  personal  property,  the  realty  con- 
sisting of  285  acres  of  land  in  Warren  county.  The  record  is 
silent  as  to  whether  he  had  a  wife  living  at  the  time  or  not. 
Tliere  were  eleven  children  — four  sons  and  seven  daughters, 
—  most,  if  not  all,  of  whom  were  of  age  when  the  homestead 
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was  set  apart  Two  of  the  daughters  were  and  still  are  imbe- 
ciles. They,  with  two  other  unmarried  daughters  of  Ezra  Mc- 
Crary,  live  on  the  land  embraced  in  the  homestead,  and  are 
dependent  upon  it  for  a  support  Ezra  McCrary  died  in  1885, 
intestate,  the  plaintiiffs  and  the  defendants  in  the  present  case 
being  his  only  heirs  at  law.  This  suit  was  a  petition  by  some 
of  the  heirs  at  law  to  partition  the  real  estate.  At  the  conclu- 
sion of  the  evidence,  the  material  portions  of  which  have  been 
substantially  set  out  in  the  foregoing,  the  judge  of  the  superior 
court  directed  a  verdict  for  the  defendants, "  on  the  ground  that 
the  homestead  estate  has  not  yet  terminated,"  and  the  plain- 
tiffs excepted. 

The  question  presented  is  not  without  considerable  difficulty, 
for  the  reason  that  the  decisions  of  this  court  construing  the 
homestead  law  enacted  in  pursuance  of  the  constitution  of  1868 
have  been  far  from  harmonious.  That  act  did  not  provide,  as 
does  the  present  law,  in  express  terms  for  an  exemption  for  the 
benefit  of  dependent  females.  Its  provisions  extended  only  to 
**each  head  of  a  family,  or  guardian  or  trustee  of  a  family  of 
minor  children."  Code  of  1873,  §  2002.  But  in  construing  the 
meaning  of  the  term  "  head  of  a  family,"  this  court  in  an  early 
case  decided  that  the  word  "  family  "  was  not  to  be  confined  to 
the  wife  and  immediate  descendants  of  the  applicant,  but  in- 
cluded indigent  female  relatives  who  lived  with  the  applicant 
and  were  dependent  upon  him  for  a  support  See  Marsh  v.  La- 
zenby,  41  Oa.  153,  where  it  was  held  that  an  unmarried  man, 
whose  indigent  mother  and  sisters  live  with  him  and  are  sup- 
.  ported  by  him,  is  the  head  of  a  family  in  the  sense  in  which  the 
term  is  used  by  the  constitution  of  1868.  Grandchildren  have 
also  been  held  to  be  members  of  the  applicant's  family  within 
the  meaning  of  the  homestead  laws,  ffall  v.  Matthews,  68  Ga, 
490;  Tovms  v.  Mathews,  91  Ga,  546.  In  direct  conflict  with 
these  cases  is  the  ruling  in  the  case  of  Bendy  v.  Gamble,  64 
Ga.  528,  where  it  was  held  that  to  constitute  one  the  head  of 
a  family  within  the  meaning  of  the  homestead  clause  of  the 
constitution  of  1868,  there  must  be  some  l^al  obligation  on  him 
to  support  its  members ;  but  of  course  this  case  can  not  prevail 
as  authority  in  the  face  of  the  earlier  case  of  Marsh  v.  Zazenby, 
supra.     Indeed,  our  court  seems  to  have  drawn  a  distinction,  the 

Digitized  by  CjOOQIC 


6a.)  MARCH  TERM,  1905.  285 

logic  of  which  is  not  apparent  to  the  writer,  between  different 
sorts  of  family  to  whibh  the  benefits  of  a  homestead  were  al- 
lowed. Thus,  as  will  have  been  seen,  in  Marsh  v.  Lazeiiby,  a 
family  consisting  of  the  applicant's  mother  and  indigent  sisters 
was  recognized.  In  Heard  v.  Downer,  47  Ga.  629,  there  is  a 
strong,  if  not  a  necessary  inference  that  adult  children,  though 
dependent  upon  the  applicant,  are  not  entitled  to  the  benefits 
of  a  homestead;  while  in  Vornberg  v.  OwenSy  88  Oa,  237,  it  was 
held:  "That  one  of  the  minor  beneficiaries  of  a  homestead 
taken  by  the  head  of  a  family  in  1879  is,  after  arrival  at  full 
age,  a  dependent  female,  will  not  extend  the  duration  of  the 
homestead  beyond  the  death  of  the  head  of  the  family  and  his 
widow,  and  beyond  the  arrival  at  majority  of  all  the  children." 
Citing  Neal  v.  Brockhan,  87  Ga.  130.  And  see  Sutton  v.  BoS" 
ser,  109  Ga.  207  (4).  On  the  other  hand,  in  Torrance  v.  Boyd, 
63  Ga.  22,  it  was  held  that  where  a  man  procured  a  homestead 
under  the  constitution  of  1868  as  the  head  of  a  family,  without 
stating  the  nature  of  his  family  or  restricting  his  application  to 
any  particular  members  of  it,  indigent  and  dependent  adult 
daughters  were  entitled  to  its  benefits,  and  that  the  homestead 
estate  did  not  expire  upon  the  death  of  the  wife  and  the  arrival 
of  the  minors  at  majority.  In  this  case,  however,  the  head  of 
the  family  was  in  life  at  the  time  the  suit  was  brought.  To 
reconcile  these  cases  is  by  no  means  an  easy  task.  It  can  only 
be  done  on  the  hypothesis  that  although  the  constitution  pro- 
vided merely  for  a  homestead  for  the  benefit  of  the  "  head  of  a 
family,"  a  homestead  could  be  procured  for  the  benefit  of  a  head 
of  a  family  of  minor  children  which  would  endure  only  while  the  • 
children  were  minors,  regardless  of  their  dependence ;  and  that 
another  sort  of  homestead  could  be  procured  for  the  benefit 
of  the  head  of  a  family  of  dependent  female  relatives,  which 
did  not  terminate  with  the  arrival  at  majority  of  minor  chil- 
dren or  grandchildren,  but  lasted  during  dependence.  Giving  to 
the  homestead  in  the  present  case  the  most  liberal  interpre- 
tation, viz.,  that  it  was  procured  for  the  benefit  of  a  family  of  de- 
pendent females,  what  is  the  limit  of  the  homestead  estate? 
Homesteads  for  the  benefit  of  families  of  minors  have  uniformly 
been  held  to  terminate  with  the  arrival  at  majority  of  the  bene- 
ficiaries ;  and  by  parity  of  reasoning,  a  homestead  for  the  ben- 
efit of  a  family  of  dependent  females  must  terminate  when  de- 
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pendence  terminates.  But  dependence  upon  what — the  prop- 
erty, or  the  applicant  for  the  homestead*?  We  confess  that  it 
seems  more  logical  and  consistent  with  former  rulings  of  this 
court  to  -hold  that  the  dependence  should  be  upon  the  property 
rather  than  the  applicant.  But  the  question  has  been  posi- 
tively answered  in  the  case  of  Tovms  v.  Mathews,  91  Ga,  549 
(4),  where  it  was  said :  "  The  general  fact  of  dependency 
alone  would  not  be  sufficient  to  keep  the  homestead  in  exist- 
ence, because  it  has  to  be  a  dependency  upon  some  person  in 
life  entitled,  because  of  such  dependency,  to  take  a  homestead." 
Tested  by  this  rule,  then,  the  homestead  in  the  present  case 
expired  with  the  death  of  Ezra  McCrary  in  1885,  and  the  court 
below  erred  in  holding  that  it  was  still  in  existence. 

We  were  asked  by  counsel  for  the  defendants  in  error  to  re- 
view the  case  of  Haynes  v.  Schaefer^  96  Oa.  743,  with  a  view  to 
overruling  that  decision  in  case  it  should  be  found  to  conflict 
with  the  view  of  the  law  taken  by  counsel  in  his  brief.  That 
case  rests  squarely  upon  the  decision  in  Towns  v.  ifolkMM, 
supra,  which  we  were  not  asked  to  review.  In  Townt  v.  Math- 
ews, the  beneficiaries  of  the  homestead  were  the  wife  and  the 
minor  granddaughter  of  the  applicant.  The  granddaughter's 
claim  upon  the  applicant  did  not  grow  out  of  the  fact  of  her 
minority,  as  would  have  been  the  case  with  one  of  his  children  ; 
for  a  man  is  under  no  legal  obligation  to  support  his  grandchil- 
dren, though  they  be  minors;  but  upon  the  fact  that  she  was  a 
dependent  female  relative  who  lived  with  him  and  was  a  part  of 
his  household.  In  Haynes  v.  Schasfer,  the  family  consisted  of 
the  wife  of  the  applicant  and  several  children.  Two  daughters, 
one  of  whom  was  a  minor  at  the  time  the  homestead  was  set 
apart,  and  the  other  not,  claimed  the  benefit  of  the  homestead 
after  the  death  of  the  applicant  and  after  the  youngest  had  come 
of  age.  Their  claim  was  likewise  that  of  dependence  rather  than 
minority,  and  consequently  the  case  came  within  the  rule  of 
Towns  V.  Mathews.  As  no  request  was  made  to  overrule  the 
latter  case,  it  will  not  be  disturbed,  and  Raynes  v.  Schaefer,  in 
view  of  the  earlier  ruling,  could  not  have  been  decided  otherwise 
than  it  was. 

Judgment  reversed.  All  the  Justices  concur  except  Simmons, 
C.  J,  absent 
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SMITH  et  al.  v.  McWHORTER,  executrix,  et  al. 

L  In  1860  Sarah  Finch  conveyed  to  "John  F.  Smith  for  the  use,  benefit,  and 
advantage,  in  trust  for  said  Mary  A.  Smith,  for  life,  exempt  from  the  mari- 
tal rights  of  said  John  F.  Smith  or  any  future  husband,  for  her  sole  and  sep- 
arate use,  and  on  her  decease  to  such  child  or  children,  or  representatives 
of  child  or  children,  bom  of  the  said  John  F.  Smith  and  the  said  Mary 
A.  Smith,  as  she  may  leave  in  life,'*  certain  described  land,  *^  to  have  and  to 
bold  the  said  tract  or  parcel  of  land  to  him,  the  said  John  F.  Smith,  in  trust 
for  the  said  Mary  A.  Smith  and  her  children,  as  above  specified,  forever,  free 
from  the  debts,  liabilities,  obligations,  or  control  of  her  present  or  any  fu- 
ture husband  of  the  said  Mary  A.  Smith.*'  The  trust  created  by  this  deed 
was  for  the  life-estate  only,  and,  under  the  operation  of  the  married 
woman's  act  of  1866,  became  executed  immediately  upon  the  delivery  of 
the  deed,  and  the  legal  title  to  the  life-estate  vested  in  the  life-tenant.  The 
remainder  created  was  a  legal  remainder. 

1  The  estate  in  remainder  being  a  legal  estate,  the  trustee  did  not  represent 
the  remaindermen ;  and  the  judge  of  the  superior  court  had  no  jurisdiction, 
on  the  application  of  the  trustee,  in  chambers,  to  authorize  the  sale  of  the 
interest  of  the  remaindermen. 

t.  As  the  trustee  did  not  represent  the  remaindermen,  their  right  of  action 
did  not  accrue  until  the  death  of  the  life-tenant,  and  the  possession  of  the 
defendants  was  not  adverse  to  the  plaintifiEs  until  they  had  their  cause  of 
action. 

4.  Mere  knowledge  of  the  illegal  decretal  order  and  of  the  sale  thereunder  will 
not  estop  the  remaindermen  from  asserting  their  title,  after  the  death  of  the 
life-tenant,  against  the  grantees  of  the  purchaser  under  the  void  order.  Nor 
can  the  remaindermen  be  said  to  have  ratified  such  void  sale,  unless,  with 
knowledge  of  the  facts,  something  was  done  by  them  tf  indicate  their  adop- 
tion and  approval  of  the  sale  under  the  decree. 

Argued  April  13,  —  Decided  June  16, 1906. 

Complaint  for  land.  Before  Judge  Holden.  Oglethorpe  supe- 
rior court     October  18,  1904. 

On  September  2,  1869,  Sarah  Finch  made  to  John  F.  Smith  a 
deed  to  certain  land  in  Oglethorpe  coimty  known  as  the  ''  William 
Finch  tract,"  the  consideration  expressed  in  the  instrument  being 
the  natural  love  and  affection  which  the  grantor  had  for  his  wife, 
Marjr  A.  Smith,  and  their  children,  as  well  as  the  sum  of  five  dol- 
lars in  hand  paid  by  John  F.  Smith.  By  this  conveyance  Sarah 
Finch  granted  the  premises  described  "unto  the  said  John  F. 
Smith,  for  the  use,  benefit,  and  advantage,  in  trust  for  said  Mavy 
A.  Smith,  for  life,  exempt  from  the  marital  rights  of  said  John  F. 
Smith  or  any  future  husband,  .  .  for  her  sole  and  separate  use, 
and  on  her  decease  to  such  child  or  children ,  or  representative  of 
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child  or  children,  bom  of  the  said  John  F.  Smith  and  the  said 
Mary  A.  Smith,  as  she  may  leave  in  life.  .  .  To  have  and  to 
hold  the  said  tract  or  parcel  of  land  to  him,  the  said  John  F. 
Smith,  in  trust  for  the  said  Mary  A.  Smith  and  her  children,  as 
above  specified,  forever,  free  from  the  debts,  liabilities,  obligations^ 
or  control  of  her  present  or  any  future  husband  of  the  said  Mary 
A.  Smith."  On  November  22,  1875,  John  F.  Smith,  as  "trustee 
for  his  wife,  Mary  A.  Smith,  and  children,"  presented  a  petition 
to  the  judge  of  the  Northern  circuit,  praying  leave  to  sell  the  lands 
of  the  trust  estate  and  to  reinvest  the  proceeds  of  the  sale  in  a 
tract  of  land  belonging  to  petitioner,  which  was  represented  to  be 
a  more  suitable  place  to  rear  his  children,  and  was  then  occupied 
by  himself  and  family  as  a  residence.  Upon  the  following  day, 
which  was  in  vacation,  the  chancellor  passed  an  order  granting 
the  prayer  of  the  petition,  on  condition  that  a  guardian  ad  litem 
thereby  appointed  to  represent  the  minor  children  should  assait 
in  writing  to  Such  sale  and  reinvestment  The  assent  of  the  guard- 
ian ad  litem  was  procured,  and  the  trust  property  was  brought  to 
sale.  J.  H.  McWhorter  became  the  purchaser  at  the  sale,  and  on 
February  24,  1876,  John  F.  Smith,  as  trustee  for  his  wife  and 
children,  made  to  him  a  deed  which  recited,  as  authority  for  its 
execution,  the  above-mentioned  order  of  the  chancellor.  On 
December  20,  1876,  J.  H.  McWhorter  conveyed  the  property  to 
Joseph  McWhorter,  who  by  will  devised  the  land  to  certain  per- 
sons therein  named.  At  the  time  the  trust  deed  was  executed, 
Mary  A.  Smith  was  over  twenty-one  years  of  age.  She  died 
December  27,  1900,  leaving  five  children  surviving  hjr.  These 
children,  on  March  31,  1902,  after  the  death  of  their  father  on 
February  24,  1901,  brought  an  action  to  recover  the  land  de- 
scribed in  the  trust  deed,  against  J.  H.  McWhorter,  the  purcha- 
ser at  the  sale  by  the  trustee,  and  certain  persons  claiming  under 
him.  The  defendants  in  their  answer  set  up  the  claim  that  the 
deed  of  trust  from  Sarah  Finch  to  John  F.  Smith  clothed  him 
with  the  fee-simple  title  to  the  property  thereby  conveyed ;  that 
the  order  of  the  chancellor  conferred  upon  him  power  to  sell  the 
property  for  the  purposes  of  reinvestment;  and  that  J.  H.  Mc- 
Whorter acquired  the  legal  title  thereto  as  purchaser  at  the  sale 
made  by  Smith,  trustee.  The  defendants  set  up  the  further 
defense  that  if  such  sale  was  not  vaUd  and  binding  in  the  first 
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instance,  it  was  subsequently  ratified  by  the  plaintiffs,  who  for 
more  than  twenty  years  enjoyed  the  proceeds  of  the  sale,  with 
foil  knowledge  of  the  facts.  To  the  answer  filed  by  the  defend- 
ants the  plaintiffs  demurred  both  generally  and  specially.  There- 
upon the  defendants  amended  their  answer  by  alleging,  in  sup- 
port of  their  contention  that  the  sale  had  been  ratified  by  the 
plaintiffs,  the  following  facts:  Plaintiffs  had  actual  knowledge 
of  the  occupancy  by  Joseph  McWhorter  of  the  land  sued  for, 
continuously  from  November  20,  1876,  up  to  the  time  of  bring- 
ing suit,  plaintiffs  having  been  bom  and  having  lived  on  the 
Finch  tract  and.  having  removed  therefrom  at  the  time  of  the 
sale  thereof  to  J.  H.  McWhorter  on  February  24,  1876,  and 
having  from  time  to  time  thereafter  been  the  tenants  of  Joseph 
McWhorter  and  having  seen  him  make  improvements  upon  it, 
and  also  having  heard  their  parents  say  he  was  in  possession  in 
pursuance  of  the  sale  by  their  father  as  trustea  While  plaintiffs 
remained  members  of  the  family  of  their  father  they  were  sup- 
ported from  the  tract  of  land  which  he  had  purchased  with  the 
proceeds  of  that  sale,  and  derived  a  support  therefrom  after  the 
death  of  their  mother  and  up  to  the  time  of  his  death.  They 
knew  the  property  so  occupied  and  enjoyed  by  them  was  pur- 
chased with  funds  arising  from  the  sale  by  the  trustee;  yet  they 
did  not  assert  an  adverse  claim  to  the  premises  sued  for  or  notify 
McWhorter  that  they  had  any  intere^  therein,  and,  with  full 
knowledge  of  all  the  facts,  remained  in  possession  of  the  sub- 
stituted tract  of  land  after  the  death  of  the  life-tenant.  The 
plaintiffs  demurred  to  the  answer  as  amended,  but  their  demurrer 
was  overruled.  A  trial  was  had  on  the  merits  and  resulted  in 
the  direction  of  a  verdict  for  the  defendants.  The  plaintiffs 
except  to  various  rulings  made  during  the  trial,  as  well  as  to  the 
overruling  of  their  demurrer  and  the  direction  of  the  verdict. 

Samuel  H.  Sibley,  for  plaintiffs. 

W.  Jf.  Howard  and  Hamilton  McWhorter,  iov  defendants 

Evans,  J.  (After  stating  the  facts.)  1.  The  rights  of  the 
parties  in  the  present  litigation  very  largely^  if  not  entirely,  de- 
pend on  the  construction  of  the  deed  from  Sarah  Finch  to  John 
F.  Smith,  trustee,  executed  on  the  2d  day  of  September,  1869. 
A  copy  of  this  deed  appears  in  the  statement  of  facts.    At  the 
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time  the  deed  wan  made,  Mary  A.  Smith,  the  life-tenant,  was  an 
adult.  The  practical  question  is,  whether,  by  the  terms  of  this 
deed,  a  trust  estate  was  created  for  the  life-tenant  and  the  re- 
maindermen, executory  at  least  until  the  death  of  the  life-tenaut; 
or  was  the  trust  limited  to  the  life-estate  and  executed  by  the 
^'married  woman's  act"  immediately  on  the  signing  and  de- 
livery of  the  trust  deed?  It  is  a  general  rule,  upon  which  "the 
authorities  all  conpur,  that  in  creating  a  trust  estate,  the  trustee, 
without  words  of  inheritance  —  and  in  the  case  of  wills  with 
them^ — takes  only  such  quantity  of  estate  as  is  necessary  for  the 
purposes  of  the  trust"  Ea%t  Borne  Tovm  Oo.  v.  Oothran,  81  Oa. 
361.  If  there  is  no  need  of  a  trustee  to  protect  aud  preserve  the 
interests  of  those  who  are  to  take  by  way  of  remainder,  the  trust 
will  be  limited  to  the  life-estate.  As  was  pointed  out  in  Fleming 
V.  Hughes,  99  Qa.  448,  before  the  code  a  trust  was  necessary  to 
preserve  a  contingent  remainder,  because  such  a  remainder  might 
be  defeated  by  the  premature  termination  of  the  precedent  estate ; 
but  since  the  code,  as  no  particular  estate  is  necessary  to  sustain 
a  remainder,  the  defeat  of  the  particular  estate  for  any  cause 
does  not  destroy  the  remainder.  It  is  not,  therefore,  necessary  to 
interpose  a  remainder  to  trustees  to  preserve  a  contingent  re- 
mainder. Hence  it  has  often  been  held,  that  a  conveyance  to  a 
trustee  in  trust  for  one  for  life,  and,  after  the  death  of  the  life- 
tenant,  to  such  children  ad  the  life-tenant  may  leave  living  at  the 
time  of  her  death,  created  a  trust  only  for  the  life-estate,  and  that 
the  remainder  was  a  legal  and  not  an  equitable  estate.  TiUman 
v.  Banks,  116  Oa.  250,  wherein  the  prior  cases  on  this  subject 
are  collated.  See,  also,  Xttjt^tre  v.  Zee,  121  Oa.  624;  Stiles  v. 
Cummings,  122  Oa.  635.  A  grantor  may  convey  the  title  to 
the  remainder  estate  to  the  trustee;  and  the  trustee,  in  such 
cases,  will  hold  the  legal  title  to  the  remainder  estate  uutU  the 
trust  becomes  executed.  Askew  v.  Patterson,  53  Oa.  209 ;  Ford 
v.  Cook,  73  Oa,  215;  Knorr  v.  Baymond,  73  Oa.  749;  Cttskman 
v.  Coleman,  92  Oa.  772;  Moore  v.  Sinnott,  117  Oa.  1010^  s.  c. 
113  Oa.  908.  Likewise  a  grantor,  while  not  expressly  convey- 
ing to  the  trustee  the  title  to  the  remainder  estate,  may  create  a 
duty  in  the  trustee  with  respect  to  the  estate  in  remainder,  so  as 
to  convert  the  legal  estate  into  an  equitable  one  and  make  the 
trust  executory  until  the  duty  may  be  performed  under  the  terms 
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of  the  trust.  Thus,  if  the  instrument  creating  the  trust  imposes 
upon  the  trustee  the  duty  of  making  division  among  indetermi- 
nate remaindermen  after  the  termination  of  a  precedent  life-estate, 
the  trust  is  executory  pending  the  existence  of  the  life-estate. 
Biggins  v.  Adair,  105  Oa,  727;  Cushman  v.  Coleman,  92  Oa. 
772.  Or,  if  the  trustee  is  expressly  empowered  to  act  and  man- 
age the  property  for  the  life-tenant  and  for  the  infant  or  contin- 
gent remaindermen,  the  trust  is  executory  until  the  life-estate  is 
determined.  Johnson  v.  Cook,  122  Oa.  524  Generally  where 
the  title  is  conveyed  to  a  trustee  in  trust  for  a  life-tenant,  with  a 
remainder  over,  where  no  express  trust  for  those  who  are  to  take 
in  remainder  is  created  nor  any  duty  imposed  on  the  trustee  with 
tespect  to  the  estate  in  remainder,  such  remainder  is  a.  legal  and 
not  an  equitable  estate.  The  mere  fact  that  the  remainder  estate 
may  be  contingent  does  not  necessarily  convert  it  into  an  equi- 
table estate.  MitcheU  v.  Turner,  117  Ga.  959.  The  contingency 
qI  the  remainder,  however,  is  always  an  important  factor  in  con- 
struing the  character  of  the  estate  passing  to  the  trustee,  in  the 
effort  to  arrive  at  the  true  intent  of  the  grantor. 

The  cases  of  Thomas  v.  Crawford,  57  Ga.  211,  and  Jennings 
V.  Coleman,  59  Ga.  718,  are  distinguishable  from  the  case  at 
bar.  In  both  cases  the  issue  presented  for  determination  arose 
upon  the  levy  of  a  fi.  fa.  upon  the  interest  of  the  tenant  for  life, 
and  a  claim  by  the  trustee.  In  the  first  case  the  bequest  of  the 
property  was  to  the  trustee,  who  was  to  pay  over  the  rents,  is- 
sues, and  profits  annually  to  the  person  who  it  was  contended 
owned  a  life-estate.  By  the  will  the  corpus  of  the  estate  was 
expressly  devised  to  the  trustee;  he  was  to  have  possession  of 
the  land,  was  to  manage  it  and  pay  the  income  annually  to  How- 
ard, and  upon  Howard's  death  the  trustee  was  to  deliver  posses- 
sion to  those  entitled  in  remainder.  The  phraseology  of  the  will 
clearly  indicated  that  the  testator  intended  that  the  trustee 
should  represent  the  whole  estate  during  the  life  of  Mr.  How- 
ard, and  that  the  trust  was  to  be  executory  so  long  as  he  lived. 
In  the  latter  case  the  property  conveyed  by  the  deed  before  the 
court  was  subjected  to  the  same  trusts,  uses,  and  conditions  as 
were  contcdned  in  the  will  of  the  father-in-law  of  the  grantor; 
and  it  was  held  that  the  deed,  interpreted  and  construed  with  the 
will,  created  an  executory  trust     This  case  is  controlled  by  its 
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own  special  facts,  and  the  conclusion  reached  was  the  result  of 
an  attempt  to  give  effect  to  the  two  instruments  so  as  to  effectu- 
ate the  grantor's  interest  Discarding  all  technicalities,  the 
plain  and  manifest  intent  of  the  grantor  in  the  deed  before  us 
was  to  create  a  trust  for  the  life-estate  only.  No  express  trust 
was  created  for  the  remaindermen ;  no  powers  were  conferred  on 
the  trustee,  and  no  duty  imposed  for  the  benefit  and  protection 
of  the  remaindermen.  The  evident  purpose  of  the  grantor  in 
conveying  the  title  to  the  life-estate  tp  a  trustee  was  to  protect 
the  life-tenant  against  the  marital  rights  of  the  husband.  This 
deed  was  made  shortly  after  the  enactment  of  the  "  married  wo- 
man's act  of  1866,"  and  at  that  time  the  emancipation  of  a  mar- 
ried woman's  property  was  hardly  appreciated  by  the  public.  As 
to  her  separate  estate  the  wife  was  then  a  feme  sole,  and  the 
husband's  marital  right  of  reducing  to  possession  the  wife's  prop- 
erty and  in  this  way  acquiring  the  title  thereto  no  longer  ex- 
isted. Only  the  naked  legal  title  to  the  life-estate  passed  to  the 
trustee ;  the  estate  in  remainder  was  a  purely  legal  estate.  As 
no  trust  at  the  date  of  this  deed  could  be  created  for  an  adult 
married  woman,  the  trust  was  executed  on  the  delivery  of  the 
deed,  and  the  complete  title  to  the  life-estate  vested  in  Mary  A. 
Smith.  The  trustee  represented  neither  life-tenant  nor  remain- 
dermen, and  having  no  duty  to  perform,  the  trust  was  executed. 
Tillman  v.  Banks f  supra. 

2.  The  estate  in  remainder  being  a  legal  estate,  the  trustee  did 
not  represent  the  remaindermen,  and  the  judge  of  the  superior 
court  had  no  jurisdiction  in  chambers,  on  the  application  of  the 
trustee,  to  authorize  the  sale  of  the  interest  of  the  remainder- 
men. Milledge  v.  BryaUy  49  Oa,  397;  Knapp  v.  ffarri8,60  Oa. 
398;  Rogers  v.  Pace,  75  Oa.  436;  Pughsley  v.  Pughsley,  Id.  95; 
Taylor  w.  Kemp,  86  Ga,  181;  Fleming  v.  Hughes,  99  Ga,  444. 
The  order  of  sale  being  without  authority  of  law,  the  sale  there- 
imder  was  necessarily  void. 

3.  This  suit  was  instituted  within  two  years  of  the  death  of 
Mrs.  Smith,  the  life-tenant.  As  the  trustee  did  not  represent 
the  remaindermen,  their  right  of  action  did  not  accrue  until  the 
death  of  the  life-tenant;  and  the  possession  of  the  defendants 
was  not  adverse  to  the  plaintiffs  until  they  had  their  cause  of  ac- 
tion.    Luquire  v.  Lee,  121  Oa,  634. 
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4.  The  defendauts  further  pleaded  that  if  the  title  did    uot 
vest  in  the  trustee  by  virtue  of  the  deed  from  Fiach  to  Smith, 
trustee,  but  vested  in  the  life-tenant  and  the  remaindermen,  they 
and  their  predecessors  in  title  had  full  and  complete  possessiou 
of  the  premises  since  the  date  of  the  deed  from  Smith,  trustee,  to 
J.  H.  McWhorter  (February  24,  1876),  with  the  knowledge  and 
consent  of  the  remaindermen,  who  after  their  maturity  enjoyed 
the  proceeds  of  the  sale.      We  have  already  pointed  out  that  the 
trustee  was  not  invested  with  tlie  title  to  the  land  under  the 
Sarah  Finch  deed.      Under  this  deed  Mary  A  Smith  took  a  life- 
estate  and  the  plaintiffs  the  estate  in  remainder.      The  trustee's 
sale  was  absolutely  void.      Whether  the  life-tenant  was  estopped 
from  denying  the  legality  of  that  sale  or  had  ratified  it  does^not 
enter  into  the  present  controversy.      She  died  without  having 
disafiBrmed  it,  and  the  litigation  is  between  the  grantees  of  the 
purchaser  at  that  sale  and  the  remaindermen,  whose  estate  did 
not  come  into  possession  until  after  the  life-tenant's  death.      The 
rule  in  such  cases  is  that  remaindermen  who  do  not  participate 
in  the  sale  by  the  life-tenant  are  not  bound  to  proceed  against 
the  purchaser  or  give  him  notice  until  the  accrual  of  their  title. 
Parker  v.   Chambers,  24  Ga.  518.      Before  an  estoppel  can  be 
urged  against  the  remaindermen,  they  must  have  done  some  act 
whereby  they  derived  a  benefit  or  prejudiced  another.      It  is 
quite  evident,  from  the  allegations  of  the  plea,  that  the  purchaser 
at  the  sale  relied  upon  the  validity  of  the  decree  of  sale  and  the 
deed  executed  by  virtue  of  and  conformably  with  the  decree.     It 
is  not  even  hinted  that  the  remaindermen  acted  in  any  way  to 
induce  the  purchase.      The  plea  discloses  that  the  dges  of  the  re- 
maindermen at  the  date  of  the  filing  of  the  plea  ranged  fron) 
twenty-seven  to  thirty-five  years.      The  plea  was  filed  in  the  year 
1902,  and  the  sale  occurred  in  1876 ;  so  that  the  oldest  of  the 
plaintiffs  was  approximately  nine  years  of  age  when  the  decree 
was  entered.     In  a  case  where  a  trustee  for  two  persons  sells  and 
conveys  the  whole  property  in  fee,  purporting  to  act  as  trustee 
for  one  only,  and  a  part  of  the  price  or  of  the  proceeds  of  the 
sale  passes  from  the  trustee  to  the  beneficiary  not  named  in  the 
transaction,  such  beneficiary  must  refund  the  same  to  the  pur- 
chaser, or  to  those  holding  under  him  as  subsequent  purchasers, 
before  he  ¥nll  be  allowed  to  recover  the  whole  of  his  interest  in 
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the  trust  estate  so  sold  and  conveyed.  Bazemore  v.  Davis,  55 
Oa.  504  Also,  where  a  trustee  for  the  life-tenant,  who  does  not 
represent  the  remaindermen,  sells  and  conveys  the  entire  fee,  and 
the  remaindermen  receive  a  part  of  the  proceeds  of  the  sale,  they 
must  refund  the  amount  so  received  before  they  can  recover  the 
whole  estate  in  remainder.  Luquire  v.  Lee,  121  Ga,  636.  In 
the  case  before  us  the  life-tenant  died  in  1900,  and  suit  w^ 
brought  by  the  remaindermen  fifteen  months  thereafter.  Of 
course  they  can  not  hold  the  land  conveyed  to  the  trustee  in  ex- 
change for  the  land  conveyed  by  him,  and  also  recover  the  land 
which  the  trustee  conveyed.  Their  action  in  suing  for  this  land 
so  soon  after  the  life-tenant's  death  amounts  to  a  disaffirmance 
and  repudiation  of  the  sale  by  Smith,  trustee,  to  McWhorter.  It 
is  familiar  doctrine  that  to  bind  one  by  a  ratification  of  an  il- 
legal or  void  act,  it  must  be  shown  that  he  had  full  knowledge, 
at  the  time  of  the  alleged  ratification,  of  the  facts  which  would 
make  such  act  illegsd  and  void ;  and  the  burden  of  proving  rati- 
fication is  upon  the  person  asserting  it  DeVav^hn  v.  McLeroy^ 
82  Oa.  688  (4).  The  bare  fact  that  the  plaintiiBFs  lived  on  the 
exchanged  land  as  members  of  their  father's  family  and  were  sup- 
ported by  their  father  from  the  proceeds  thereof  would  not  amount 
to  ratification  of  the  sale.  Their  father  owed  them  a  support  dur- 
ing their  minority,  and  the  acceptance,  after  majority,  of  their 
father's  bounty  would  not  be  a  ratification  of  an  illegal  and  un- 
authorized sale  of  their  land.  Neither  would  their  brief  occu- 
pancy of  the  exchanged  land  after  the  accrual  of  their  right  to 
sue  ratify  the  illegal  sale,  unless  something  else  was  done  by 
them  to  indicate  their  adoption  and  approval  of  the  sale  under 
the  decrea  Nothing  of  this  kind  was  alleged  in  the  plea,  and 
the  court  should  have  stricken  the  same  on  demurrer. 

Inasmuch  as  the  trial  judge  held  contrary  to  some  of  the  prin- 
ciples of  law  herein  enunciated,  a  new  trial  is  ordered. 

Judgment  reversed.  All  the  Justices  concur,  eoocept  Simmons, 
C.  J.,  absent. 
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Gray  v.  Wright. 

Cahdlbb,  J.  1.  A  consent  decree  will  not  be  set  aside  because,  **  through 
accident  and  mistake,"  one  of  the  consenting  parties  failed  to  introduce 
eyidenoe  which  was  in  his  i)OflBe8sion  and  which  might,  if  submitted  on  a 
trial,  have  resulted  in  the  rendition  of  a  decree  different  from  the  one 
which  was  taken  by  consent. 

2.  It  is  not  error  to  refuse  to  entertain  a  petition  to  enjoin  the  cutting  of  tim- 
ber on  land  which,  by  a  decree  to  which  the  plaintiff  consented,  has  been 
legally  adjudged  to  be  the  property  of  the  defendant 
Judgment  (affirmed.    AU  the  Jiietices  concur^  except  SimmanB^  C.  /.,  absent. 

Submitted  April  20,  —  Deoided  June  15, 1906. 

Petition  for  injunction.     Before  Judge  Pite.     Murray  superior 
court     January  21,  1905. 

H.  A.  Langston  and  0.  0  GHenn,  for  plaintiff. 


RUMBLE  et  al.,  receivers,  etc.,  v.  TYUS  et  al. 

A  bank  was  placed  in  the  hands  of  a  receiver.  Pending  the  reoeivemhip  pro- 
ceeding the  bank  filed  a  motion  alleging  that  it  was  solvent  and  able  to 
pay  all  of  its  creditors,  set  forth  a  scheme  under  which  it  claimed  that  it 
could  be  reoiiganized  to  the  advantage  of  its  creditors,  and  prayed  that  its 
assets  be  surrendered  to  it  for  this  purpose.  Certain  of  its  creditors  and  de- 
positors agreed  in  writing  to  the  alleged  reorganization  scheme,  and  pledged 
themselves  to  aid  in  securing  a  dismissal  of  the  receivership  proceeding. 
The  motion  was  granted  and  the  assets  of  the  bank  turned  over  to  it,  upon 
which  it  proceeded  to  do  business  under  a  different  name  but  under  the 
old  charter.  The  scheme  failed,  and  the  bank  again  made  an  assignment. 
Upon  the  petition  of  some  of  its  creditors  it  was  again  placed  in  the  hands 
fit  a  receiver.  Its  assets  are  not  sufficient  to  pay  all  of  its  creditors.  Held, 
that,  under  the  facts  appearing  in  the  record,  in  the  distribution  of  such 
assets  depositors  who  were  not  parties  to  the  agreement  and  the  appli- 
cation for  a  surrender  bf  the  assets  under  the  first  receivership  are  entitled 
to  priority  over  those  who  were. 

Argo«d  May  17,  •  Deoided  Jane  16,  1906. 

Intervention.  Before  Judge  BusselL  Pike  superior  court. 
October  3,  1904 

The  Barnesville  Savings  Bank,  upon  the  petition  of  Rogers  and 
others  as  creditors,  was  placed  in  the  hands  of  a  receiver.  While 
this  case  was  pending,  the  Savings  Bank  filed  an  application  in 
the  superior  court,  in  which  the  following  allegations  were  in  sub- 
stance made:     Since  the  bank  was  placed  in  the  hands  of  a 
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receiver  the  bank  has  become  solvent  and  able  to  pay  its  debts. 
The  bank  has  perfected  plans  for  a  reoiganization  and  its  capital 
stock  has  been  subscribed  for  anew  by  solvent  persons,  and  the 
bank  will  be  reorganized  under  its  present  charter  as  soon  as  the 
receiver  is  discharged.  A  list  of  subscribers  and  the  amounts 
of  their  subscriptions  were  set  forth.  As  soon  as  the  bank  is 
reorganized,  debts  due  it,  amounting  to  $69,000,  will  be  paid  to 
it.  The  depositors  in  the  bank  have  agreed  to  take  $20,000  of 
the  preferred  stock  of  the  Barnesville  Manufacturing  Company,  a 
corporation  which  was  a  debtor  to  the  bank  in  a  large  amount, 
as  a  credit  on  their  respective  deposits.  Unless  the  bank  is  re- 
organized the  debts  due  it  above  referred  to  will  be  lost.  All  of 
the  depositors  in  the  bank,  except  a  few  whose  deposits  amount 
to  about  $6,000,  have  signed  an  agreement,  by  which  they  agree 
to  accept  preferred  stock  as  above  indicated  as  a  credit  on  their 
deposits,  and  then  to  take  ten  per  cent,  of  their  deposits  in  cash, 
and  the  remainder  in  two  equal  payments.  The  bank  tenders  a 
bond  in  the  sum  of  $50,000,  conditioned  to  pay  the  depositors 
the  amount  of  their  deposits  in  accordance  with  such  agreement 
The  bank  has  arranged  to  discharge  all  other  debts  due  other 
persons.  It  is  to  the  best  interests  of  all  parties  concerned  that 
the  receiver  be  discharged  by  the  court  and  the  bank  turned  over 
to  its  stockholders,  so  that  it  can  be  reorganized ;  for  in  this  way 
the  debts  due  the  bank  will  be  paid,  a  new  capital  stock  will  be 
paid  in,  and  a  bond  in  the  sum  of  $50,000  given  for  the  protec- 
tion of  the  depositors  who  are  parties  to  the  agreement ;  whereas 
if  the  reorganization  is  not  allowed  to  take  place,  the  creditors  of 
the  bank  will  probably  not  receive  more  than  twenty  cents  *on 
the  dollar.  The  prayer  was  that  the  receiver  be  discharged  and 
ordered  to  turn  over  to  the  bank  and  its  stockholders  all  its  as- 
sets and  effects  in  his  hands.  The  agreement  referred  to  in  the 
application  was  exhibited  to  the  court  In  it  certain  depositors, 
through  their  representatives,  agreed  to  the  reorganizatic»n  scheme 
set  forth  in  the  application  of  the  bank,  and  pledged  their  efiforts 
to  secure  a  dismissal  of  the  receivership  proceedings  as  well  as 
of  a  similar  proceeding  against  the  Barnesville  Manufacturing 
Company  in  the  Federal  court,  upon  condition  that  the  bank 
would  give  bond  as  set  forth  in  the  application.  Upon  consider- 
ation of  the   application   and  agreement,  the  court  passed   an 
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order,  reciting  that,  *'  after  hearing  evidence  and  argument  upon 
the  foregoing  motion,  and  considering  the  agreement  of  the  de- 
positors and  creditors  of  said  bank/'  it  is  ordered,  ''upon  consent 
of  all  parties,  that  the  motion  be  sustained,  the  receiver  dis- 
charged, the  case  dismissed,  and  the  assets  and  effects  of  the 
bank  surrendered  to  it."  Thereafter  the  bank  received  its  assets 
and  effects,  undertook  to  put  in  operation  the  scheme  set  forth  in 
its  motion,  and  proceeded  to  do  business  under  the  name  of  the 
Peoples  Bank  of  Barnesville,  the  charter  having  been  amended  as 
to  the  corporate  name.  The  charter  was  subsequently  amended 
so  as  to  change  the  liability  of  the  stockholders.  The  scheme 
failed,  the  bank  made  an  assignment,  and  a  second  application  for 
receiver  was  made  by  certain  of  the  creditors  of  the  bank.  In 
this  proceeding  W.  G.  Tyus  and  W.  M.  Rice  &  Son  intervened 
and  asked  to  be  made  parties.  They  alleged  that  they  were  de- 
positors (rf  the  Barnesville  Savings  Bank,  set  forth  the  facts  in 
reference  to  the  management  of  the  bank's  affairs  and  the  re- 
ceivership above  set  forth,  averred  that  they  were  not  parties  to 
the  application  for  a  surrender  of  the  assets  of  the  bank  under 
the  original  receivership,  that  they  were  not  among  the  creditors 
of  the  bank  who  consented  to  that  scheme,  that  the  receivers 
had  in  their  possession  sufficient  assets  of  the  bank  to  pay  the  in- 
terveners' demands  in  full,  and  prayed  that  in  the  distribution  of 
those  assets  they  be  allowed  priority  over  those  creditors  who 
consented  to  the  alleged  scheme  of  reorganization.  The  receivers 
demurred  to  and  answered  the  intervention.  The  court  over- 
ruled the  demurrer;  and,  the  case  having  been  submitted  to  the 
judge  without  the  intervention  of  a  jury,  he  granted  an  order 
requiring  the  receivers  to  pay  in  full  the  demands  of  the  inter- 
veners before  payment  was  made  to  other  creditors  who  were 
parties  to  the  agreement  above  set  forth.  It  appeared  from  the 
evidence,  that  the  interveners  were  not  parties  in  any  way  to 
the  scheme  of  the  bank  or  to  the  motion  under  which  its  assets 
were  surrendered  to  it,  that  the  averment  in  the  motion  that  the 
bank  was  solvent  and  able  to  pay  its  creditors  was  untrue,  and 
that  there  was  in  the  hands  of  the  receivers  a  sufficient  amount 
of  the  assets  of  the  bank  to  pay  the  claims  of  the  interveners, 
though  not  enough  to  pay  all  the  other  creditors  of  the  bank. 
The  receivers  excepted  to  the  orders  overruling  the  demurrer  and 
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requiring  them  to  pay  the  claims  of  the  intervenors.  The  con- 
test is  between  depositors  of  the  bank  who  did  not  consent  to  the 
alleged  reorganization  scheme  of  the  bank  and  creditors  who  were 
instrumental  in  securing  an  order  releasing  to  the  bank  its  assets. 

W.   W,  Lambdin  and  J.  F.  Bedding,  for  plaintiffs  in  error. 
jB.  Z.  Bemer,  contra. 

Cobb,  J.  The  assets  of  the  Bamesville  Savings  Bank  were 
placed  in  the  hands  of  a  receiver  under  an  equitable  petition 
filed  by  some  of  its  creditors.  A  copy  of  the  petition  is  not  in 
the  record,  but  it  is  to  be  inferred  that  it  was  an  equitable  peti- 
tion in  the  nature  of  a  creditor's  bill,  filed  in  behalf  of  all  the 
creditors  of  the  bank,  and  especially  in  behalf  of  depositors. 
While  this  case  was  pending  and  the  receiver  was  proceeding 
to  gather  in  the  assets  and  wind  up  the  affairs  of  the  bank,  it 
filed  an  application  to  the  court,  asking  that  its  assets  be  re- 
turned to  it,  so  that  they  might  be  used  and  appropriated  in 
furtherance  of  a  scheme  to  rehabilitate  the  bank,  which  is  set 
forth  in  the  motion.  It  was  distinctly  averred  in  the  motion 
that  there  were  depositors,  whose  claims  aggregated  $6,000,  who 
had  not  consented  to  the  scheme  proposed;  and  it  was  also 
stated  in  emphatic  terms  that  at  the  time  the  motion  was  filed 
the  bank  was  solvent.  Upon  this  representation  the  court  per- 
mitted the  bank  to  take  possession  of  its  assets  and  use  them 
for  the  purpose  stated  in  the  motion.  It  is  inconceivable  that 
the  judge  would  have  for  a  moment  entertained  the  applica- 
tion except .  for  the  unequivocal  statement  that  the  bank  was 
solvent;  which  could  convey  no  other  idea  to  the  mind  of  any 
one  to  whom  the  representation  was  made  than  that  the  bank 
was  able  to  meet  all  demands  of  every  creditor,  and  was  in  a 
position  where  the  rights  of  creditors  would  not  at  all  be  im- 
periled by  the  court  releasing  the  assets  from  its  custody.  It 
is  hardly  necessary  to  state  that  under  no  circumstances  would 
a  judge  of  the  superior  court  have  granted  such  an  application 
to  embark  the  assets  of  an  insolvent  bank  into  the  uncertain 
scheme  set  forth  in  the  application,  except  for  the  positive  state- 
ment that  the  bank  was  in  a  position  where  the  rights  of  its 
creditors  would  not  be  imperiled  if  its  assets  were  placed  in 
its  hands.  It  does  not  appear  that  the  plaintiffs  in  the  inter- 
vention   were  parties  to    the  original    receivership    proceeding. 
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Even  in  a  creditor's  bill  filed  in  behalf  of  all  the  creditors  of 
an  insolvent  the  suit  is  between  the  actual  parties  thereto,  and 
the  actual  plaintiffs  have  control  of  the  case  and  may  dismiss 
it  at  any  time,  or  the  defendant  may  make  satisfaction  to  them 
and  compel  a  dismissal.  McDougald  v.  Dougherty^  11  Oa.  570 
(7,  8) ;  Stinson  v.  Williams,  35  Oa.  172.  Any  one  interested 
in  such  a  suit,  not  a  party  thereto,  must  come  in  and  be  made 
a  party,  before  it  is  necessary  that  he  should  be  consulted  as 
to  a  dismissal  of  the  case ;  but  when  in  such  a  case  the  extra- 
ordinary powers  of  the  court  have  been  invoked,  the  assets  of 
the  insolvent  seized  by  the  court,  and  as  a  result  an  equitable 
lien  attaches  to  the  property  in  the  custody  of  the  court  in  favor 
of  every  creditor  who  sees  fit  to  come  in  before  decree,  or  even 
under  some  circumstances  after  decree,  and  claim  his  portion 
of  such  fund,  while  the  plaintiffs  have  power  to  retire  as  Uti- 
gants  and  therefore  dismiss  the  case  so  far  as  their  rights  are 
concerned,  the  question  as  to  what  shall  be  done  with  the  as- 
sets in  the  hands  of  the  receiver  is  one  stddressed  to  the  sound 
discretion  of  the  judge,  who  may,  on  his  own  motion,  give  the 
matter  such  direction  as  the  principles  of  equity  require,  either 
by  imposing  conditions  in  behalf  of  those  interested  in  the  fund 
although  not  parties,  or  by  holding  possession  of  the  fund  for 
a  reasonable  time  to  allow  others  to  come  in  and  assert  their 
rights.  The  judge  evidently  thought  that  the  rights  of  all 
persons  interested  in  the  assets  were  fully  protected,  or,  as  said 
above,  the  order  would  never  have  been  granted.  The  scheme 
of  the  bank  was  a  failure.  It  now  appears  that  the  bank  was 
not  solvent,  that  it  not  only  was  not  in  a  position  where  it 
could  pay  all  the  depositors,  but  was  not  even  in  a  position 
where  it  could  pay  those  depositors  who  consented  to  the  use 
of  the  assets  for  the  purpose  of  carrying  out  the  scheme  of  re- 
habilitation. The  failure  of  the  scheme  was  -followed  by  an 
ass^ment,  and  the  assignment  was  followed  by  a  second  peti- 
tion in  the  nature  of  a  creditor's  bill.  What  is  left  of  the 
assets  of  the  bank  is  again  in  the  custody  of  a  court  of  equity ; 
and  those  depositors  who  did  not  consent  to  the  scheme,  which 
was  allowed  a  trial  simply  because  of  the  misinformation  which 
the  court  had  as  to  the  condition  of  the  bank,  now  come  into 
court  and  ask  that  their  rights  be  protected  as  against  the  bank 
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and  those  depositors  who  saw*  fit  to  enter  into  what  now  appears 
to  have  been  a  visionary  sclieme  to  place  the  bank  upon  a  firm 
footing.  Those  who  have*  appealed  to  the  court  of  equity  in 
the  present  proceeding  are  depositors  who  entered  with  the  bank 
into  the  scheme  proposed  in  the  motion  which  resulted  in  the 
assets  of  the  bank  being  restored  to  it.  It  would  seem  there 
could  be  no  question  that  in  equity  those  depositors  who  had 
refused  to  consent  to  the  scheme  were  entitled  at  least  to  be 
placed  in  the  position  where  they  were  before  the  assets  of  the 
bank  were  turned  over  to  it.  Certainly  they  have  this  equity 
against  those  for  whose  benefit  the  assets  of  the  bank  have  been 
used,  and  this  equity  must  be  accorded  by  those  persons  before 
they  will  be  entitled  to  any  of  the  equitable  remedies  which 
they  invoke. 

But  it  may  be  said  that  it  is  impossible  now  to  determine  what 
amount  would  have  been  received  by  the  non-assenting  depos- 
itors under  a  final  decree  in  the  original  case.  This  is  undoubt- 
edly true.  But  whose  fault  is  it  that  the  court  can  not  now 
restore  the  status  as  it  existed  at  the  time  the  assets  were  released 
to  the  bank  ?  It  is  certainly  not  the  fault  of  the  interveners ; 
for  they  have  taken  no  part  in  the  management  of  the  bank's 
affairs^  nor  have  they  directly  or  indirectly  caused  any  of  them 
to  be  handled  for  their  benefit  These  assets,  which  are  admitted 
to  have  been  of  large  amount,  have  become  commingled  with 
other  assets,  and  some  have  been  entirely  lost,  though  it  is  adniit- 
,ted  that  there  is  in  the  hands  of  the  present  receivers  a  sufficient 
amount  of  the  original  assets  of  the  bank  to  more  than  discharge 
the  claims  of  the  interveners.  How  much  these  interveners 
would  have  received  under  a  decree  in  the  original  case  will 
never  be  known,  but  the  reason  that  it  can  not  be  known  is  due 
entirely  to  the  bank  and  those  who  consented  for  it  to  enter 
into  the  scheme  above  referred  to.  Loss  must  fall  on  some  one. 
Shall  it  fall  upon  those  who  are  not  in  any  way  responsible  for 
the  misleading  statement  which  caused  the  judge  to  release  the. 
hold  of  the  court  upon  the  ^assets  of  the  bank  ?  Or  shall  it  fall 
upon  those  who  made  the  misleading  statement  and  those  who 
have  consented  that  the  bank  should  use  the  assets  thus  obtained 
for  their  benefit?  It  seems  to  us  there  can  be  but  one  answer 
to  this  question.     The  loss  should  fall  upon  those  who  sought 
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to  benefit  themselves  by  a  proceeding  which  would  never  have 
been  allowed  but  for  the  misleading  statements ;  and  this  would 
be  true  even  though  they  were  not  directly  responsible  for  the 
statement  and  even  though  they  might  have  believed  that  it  was 
true,  it  being  now  demonstrated  that  it  was  not  true,  and  the  offi- 
cers of  the  bank,  through  whose  conduct  they  hoped  to  be  bene- 
fited, could  certainly  have  ascertained  the  exact  truth  before  the 
statement  was  made  to  the  court.  The  case  is  indeed  peculiar 
and  exceptional,  but  it  seems  to  be  one  where  those  who  have 
been  guilty  of  wrong-doing  should  not  be  permitted  to  be  heard 
in  regard  to  equities  which  they  might  have  against  others  in 
reference  to  the  assets  now  in  the  hands  of  the  receiver,  until 
they  have  allowed  whatever  equity  and  good  conscience  would 
require  should  be  accorded  to  those  creditors  interested  in  the 
fund  of  the  insolvent  bank  who  were  not  parties  to  tlie  mislead- 
ing statement  upon  which  the  court  acted,  nor  responsible  for  the 
condition  of  aflfairs  which  has  brought  about  a  tolling  of  the  fund 
resulting  from  an  assignment  and  a  second  receivership.  If  the 
court  had  been  allowed  to  administer  the  fund  under  the  first 
receivership,  all  creditors  would  have  been  paid  pari  passu  and 
each  would  have  been  compelled  to  receive  his  pro  rata  without 
a  murmur ;  and  if  it  could  be  ascertained  what  would  have  been 
that  pro  rata,  it  may  be  that  all  would  still  be  required  to  receive 
it.  But  certainly  the  creditors  who  took  no  part  in  the  applica- 
tion to  have  the  funds  released  by  the  court  or  in  the  subsequent 
transactions  should  not  be  charged  with  any  expenses  or  losses 
incident  to  the  management  of  the  bank  under  the  scheme,  or  the 
assignment,  or  the  second  receivership;  and  as  the  inability  of 
the  court  now  to  find  out  what  was  the  true  interest  of  these 
non-assenting  creditors  in  reference  to  the  fund  is  due  to  the  fault 
of  those  who  are  now  clamoring  for  equitable  relief,  they  will  be 
allowed  whatever  equitable  relief  they  may  be  entitled  to  as 
against  those  who  have  wronged  them,  provided  they  are  willing 
to  do  full  equity  under  the  circumstances  to  those  whom  they 
have  wronged.  Under  all  of  the  circumstances  of  the  case  the 
only  proper  judgment  that  could  have  been  rendered  was  that 
which  required  these  non-assenting  creditors  who  are  now  com- 
plaining to  be  paid  in  full  their  demands,  allowing  the  court  to 
distribute  the  balance  of  the  fund  for  the  benefit  of  those  who 
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were  the  victims  of  the  unfortunate  scheme  which  was  made  pos- 
sible by  a  misrepresentation  of  a  material  fact  at  the  time  their 
representatives  took  charge  of  the  assets  of  the  bank. 

The  additional  record  which  the  judge  caused  to  be  transmitted 
to  this  court  was  necessary  in  order  to  put  the  court  in  full  pos- 
session of  the  case  in  all  of  its  details ;  and  therefore  the  motion 
to  tax  the  costs  of  this  additional  record  against  the  defendant 
in  error  will  not  be  granted. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


/If^     PINKSTON  V,  CEDAR  HILL  NURSERY  &  ORCHARD  CO. 

A  person  selling  goods  to  the  agent  of  an  undisclosed  principal  who  re- 
ceives the  benefit  of  the  purchase  may  go  directly  upon  the  principal  for 
the  price  of  the  goods ;  and  where  the  consideration  of  a  contract  made 
with  a  husband  who  has  general  authority  to  manage  a  farm  belonging  to 
his  wife  reaches  her  as  an  accession  to  her  separate  estate,  and  she  retains 
and  enjoys  it,  only  slight  evidenoe  of  the  husband's  agency  in  oontiaot- 
ing  the  debt  is  required,  to  change  her. 

Submitted  May  19,  —  I>ecid«d  June  15,  1906. 

Complaint.     Before  Judge  Littlejohn.     i)ooly  superior  court. 
October  19,  1904. 

J.  T,  Harrison  and  8.  T,  Pinkston,  for  plaintiff  in  error. 
T.  T,  James  and  Qraham  Forrester,  contra. 

Fish,  P.  J.  Suit  on  an  open  account  was  brought,  in  the 
county  court  of  Stewart  county,  by  the  Cedar  Hill  Nursery  and 
Orchard  Company,  for  the  use  of  J.  W.  Shadow,  against  Mrs. 
Lula  Knkston,  and  judgment  was  rendered  in  favor  of  the 
plaintiff.  The  defendant  sued  out  a  certiorari  to  the  superior 
court,  but  it  was  overruled,  and  she  excepted.  The  account  sued 
on  was  for  $30.70,  the  price  of  certain  fruit  trees,  grape-vines, 
etc.,  which  an  agent  of  the  plaintiff  had  sold  to  J.  6.  Pinkston, 
the  husband  of  the  defendant.  She  denied  that  she  had  ever  had 
any  deaUngs  with  the  plaintiff  in  person  or  through  any  author- 
ized agent,  whereas  the  plaintiff  contended  she  was  liable  as  an 
undisclosed  principal  The  agent  of  the  plaintiff  testified  sub- 
stantially as  follows:  In  his  capacity  as  salesman  he  visited 
Mrs.  Pinkston  at  her  home  and  tried  to  sell  her  some  roses,  trees, 
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etc  She  stated  that  she  did  not  want  to  buy  any,  but  said  if  he 
would  call  on  her  husband  at  his  place  of  business,  he  would 
probably  buy  some  trees,  as  she  had  heard  her  husband  say  he 
wanted  to  buy  one  hundred  peach  trees  to  replant  his  orchard. 
Witness  got  the  order  for  the  trees  and  vines  from  Pinkston,  who 
gave  witness  to  understand  that  he  wanted  to  put  them  on  his 
place  near  Lumpkin.  The  sale  was  made  to  Knkston,  on  his 
individual  account  and  credit,  and  not  as  agent  for  his  wife.  Mrs. 
Pinkston  was  not  known  in  the  transaction,  nor  was  witness 
informed  that  the  place  to  which  Pinkston  referred  as  his  farm 
really  belonged  to  his  wife.  The  only  other  wjitness  introduced 
was  Knkston.  He  stated  that  he  bought  the  trees  and  vines 
for  his  own  use  and  on  his  own  account,  and  not  as  agent 
for  his  wife,  but  admitted  that  he  **  managed  her  lands  as  his 
judgment  dictated,  and  planted  them  in  such  ways  as  he  saw 
proper;"  that  the  trees  were  planted  on  the  lands  of  his  wife, 
to  which  she  made  no  objection;  that  the  trees  were  an  im- 
provement of  her  place,  and  that  she  would  get  whatever  bene- 
fit might  accrue  from  them  being  planted  on  her  lands."  The 
defendant  did  not  offer  herself  as  a  witness  nor  introduce  any 
evidence,  but  moved  for  a  nonsuit  The  question  is  whether 
or  not  a  finding  that  Pinkston  really  purchased  the  trees,  etc., 
as  agent  for  his  wife,  with  the  intention  of  planting  them  on 
her  place,  which  he  managed  for  her  as  he  saw  fit,  was  war- 
ranted by  the  evidence.  The  judge  of  the  county  court  thought 
80 ;  the  judge  of  the  superior  court  entertained  the  same  opin- 
ion ;  and  we  are  not  prepared  to  hold  to  the  contrary. 

The  mere  fact  that  Mrs.  Pinkston  got  the  benefit  of  the  pur- 
chase would  not  make  her  liable  to  the  seller.  Hightower  v. 
Walker,  97  Oa.  748.  Nor  could  she  be  held  accountable  unless 
her  husband  acted  as  her  agent  in  the  transaction  {Aocson  v.  Belt, 
103  Oa.  578),  nor  even  then,  if  the  fact  of  agency  was  known  to 
the  seller,  and  the  seller  extended  credit  to  her  agent,  not  to  her. 
Gmi  CJode,  §  3025 ;  Mitchell  v.  Printup,  68  Oa.  675 ;  Miller  v. 
Watt,  70  Oa.  385.  A  seller  may,  however,  go  directly  upon  an 
undisclosed  principal  (Civil  Code,  §  3024),  provided  the  principal 
receives  the  benefit  of  the  contract  made  with  his  agent.  Miller 
V.  Watt,  supra ;  Mickleberry  v.  ffNeal,  98  Oa,  42.  Agency  may 
be  shown  by  evidence  no  stronger  than  that  adduced  on  the  trial 
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of  the  present  case.  "Where  all  the  consideration  of  a  debt 
reaches  a  wife  as  an  accession  to  her  separate  estate,  and  she  re- 
tains and  enjoys  it,  only  slight  evidence  of  the  husband's  agency 
in  contracting  the  debt  is  required  to  charge  her."  Akers  v. 
KirkCy  91  Oa.  598.  That  the  husband  conceals  his  right  to  act 
for  her  and  leads  the  seller  to  believe  he  owns  property  belonging 
to  her  is  an  important  fact  to  be  considered.  Maddox  v.  WiUan, 
Ibid.  40.'  The  agent's  insistence  that  it  was  his  intention  to 
buy  on  his  own  account  and  on  his  individual  credit  is  by  no 
means  conclusive,  when  the  use  he  makes  of  the  purchase  tends  to 
negative  such  insistence.  Simpson  v.  Patapsco  Guano  Co.y  99 
Oa,  168.  See  Lewis  v.  Equitable  Mortgage  Co.,  94  Ga.  573.  In 
the  present  case  the  county  judge  was  authorized  to  find,  from  the 
evidence,  that  the  husband  led  the  agent  of  the  plaintiflf  com- 
pany to  believe  that  he  was  the  owner  of  the  orchard  which 
he  wished  to  replant,  and  upon  the  faith  of  his  ownership 
thereof  credit  was  extended  to  the  husband,  the  wife  herself 
repre^nting  to  the  agent  that  her  husband  owned  the  orchard 
and  desired  to  buy  trees  to  plant  therein,  though  in  point  of 
fact  it  belonged  to  her. 

In  the  petition  for  certiorari,  complaint  is  made  that  the  court 
admitted  testimony  of  the  agent  which  contradicted  the  terms  of 
the  written  contract  evidencing  the  sale  to  Pinkston.  As  the 
county  judge  states  in  his  answer  that  no  such  objection  was 
offered  to  the  testimony  on  the  trial  of  the  case  before  him,  we 
can  not  undertake  to  deal  with  this  complaint. 

Judgment  affirmed.  All  the  Justices  co7umry  except  Simmons, 
C.  J,  absent. 


ATLANTIC  &  BIRMINGHAM  RAILWAY  CO.  v,  ROBERTS. 

The  petition  as  amended  authorized  a  recovery  either  upon  proof  of  a  special 
contract  or  upon  a  quantum  meruit.  The  evidence  authorized  a  recovery 
upon  either  theory,  and  no  sufidcient  reason  has  been  shown  for  reversing 
the  judgment. 

Submitted  May  19,  —  Decided  June  15, 190B. 

Complaint.     Before  Judge  Crisp.     City  court  of  Vienna.      De- 
cember 3,  1905. 

J,  L,  Sweat  and  Crum  &  Jones,  for  plaintiff  in  error. 
M,  P,  Hall  and   W,  F.  George,  contra. 
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Cobb,  J.  The  plaintiff  sued  the  railway  company  upon  an 
account  for  goods  sold  and  delivered,  and  by  an  amendment, 
which  was  allowed  without  objection,  set  up  an  express  contract 
to  pay  for  the  goods  at  the  sum  named  in  the  account  Such 
am^dment  also  contained  allegations  which,  as  against  a  general 
demurrer,  would  be  sufficient  to  authorize  a  recovery  upon  a 
quantum  meruit  The  defendant  in  its  answer  denied  the 
special  contract,  and  also  the  other  material  allegations  in  the 
amendment  which  were  relied  on  for  a  recovery.  The  judge 
submitted  both  issues  to  the  jury,  who  returned  a  verdict  in 
hvor  of  the  plaintiff.  The  defendant  made  a  motion  for  a  new 
trial,  aaaigning  error  upon  the  admission  of  certain  evidence,  and 
also  upon  an  extract  from  the  charge  of  the  court  The  motion 
was  overruled,  and  the  defendant  excepted.  The  evidence  re- 
jected was  a  voucher  or  receipt  signed  by  a  person  not  a  party  to 
the  case,  from  whom  the  railway  company  claimed  to  have  pur- 
chased the  goods  described  in  the  petition.  There  being  nothing 
to  connect  this  evidence  with  the  transaction  und^r  investigation, 
it  was  not  erroneous  to  reject  the  evidence.  The  charge  com- 
plained of  was  simply  an  instruction  that,  under  the  allegations 
of  the  amendment,  a  recovery  upon  a  quantum  meruit  was  au- 
thorized. The  evidence  was  sufficient  to  support  the  verdict,  and 
we  find  no  reason  for  reversing  the  judgment 

Judgment  affirmed.  All  the  Justices  concur^  except  Simmons^ 
C.  «/:,  absent. 


THOMPSON  et  al.  v.  HALE  et  al.  ^|; 


1.  A  charitable  or  eleemosynary  trust  may  be  created  by  grant  or  legislative 
act.  If  by  grant,  the  donor  may  appoint  trustees  and  confer  the  power  of 
i^pointment  of  their  successors  on  the  trustees  or  the  beneficiaries. 

2.  The  trustees  of  an  unincorporated  academy,  in  the  absence  of  power  con- 
ferred hy  grant,  have  no  authority  to  perpetuate  their  succession  by  filling 
vacancies  in  the  board. 

8.  The  superior  court  has  plenary  power  over  trusts  for  educational  purposes, 
and  may  fill  vacancies  in  the  trusteeship,  where  no  provision  has  been 
made  therefor  either  by  grant  or  by  legislative  act. 

Aigned  May  19,  —  Deoided  Jane  15»  1906. 

Equitable  petition.      Before  Judge  littlejohn.      Lee  superior 
court     November  11,  1904. 

20 
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F.  S.  Hale  and  other  patrons  of  the  Smithville  Academy,  resi- 
dents and  taxpayers  of  the  town  of  Smithville,  brought  their 
equitable  petition  against  W.  W.  Thompson  and  others,  to  enjoin 
them  from  exercising  any  further  authority  as  trustees  of  Smith- 
ville Academy,  or  from  electing  or  contracting  with  teachers, 
and  to  dissolve  the  board  of  trustees  and  appoint  a  new  board,  by 
reason  of  the  following  facts:  On  May  16,  1863,  M.  J.  Bar- 
row conveyed  to  the  trustees  of  Smithville  Academy,  and  to  the 
worshipful  master  and  wardens  of  Austin  Lodge  F.  and  A.  M., 
two  acres  of  land  therein  described.  The  intention  of  the  donor 
was  to  donate  this  land  as  a  site  for  the  academy  and  masonic 
lodge,  and  it  was  accepted  by  the  trustees  and  the  masona  The 
masons  abandoned  all  interest  in  the  same,  and  it  is  now  used 
only  for  school  purposes.  No  trustees  of  the  Smithville  Academy 
were  named  in  said  deed,  and  all  the  persons  who  held  office  as 
trustees  at  that  time  have  died  or  removed  from  said  town, 
and  there  are  now  no  trustees  to  hold  the  title.  The  defend- 
ants illegally  took  possession  of  the  property,  styling  themselves 
trustees,  and  employed  teachers  who  were  without  experience 
and  who  were  objectionable  to  a  large  number  of  the  patrons  of 
the  school  The  defendants  refused  to  vacate  their  position  as 
trustees  or  to  hear  any  objection  to  their  conduct  in  managing  the 
school  A  copy  of  the  deed  from  Barrow  to  the  trustees  of 
Smithville  Academy  was  attached  to  the  petition  and  is  as  fol- 
lows : 

''  State  of  Georgia,  Lee  County.  This  indenture  made  and 
entered  into  this  the  sixteenth  day  of  May,  in  the  year  of  our 
Lord  eighteen  hundred  and  sixty-three,  between  Moses  J.  Bar- 
row, of  Sumter  county,  State  aforesaid,  on  the  one  part,  and  the 
trustees  of  Smithville  Academy  and  their  successors  in  office, 
also  the  Worshipful  Master  of  Austin  Lodge  F.  &  A.  M.,  R  H. 
Cheves,  and  the  senior  and  junior  wardens,  William  J.  Tillman 
and  James  N.  Jones,  and  their  successors  in  office,  of  the  other 
part,  witnesseth,  that  the  said  Moses  J.  Barrow,  for  and  in  consid- 
eration of  the  good  will  he  entertains  for  education  and  masonry, 
hath  given,  bequeathed,  and  let  to  the  trustees  of  Smithville 
Academy,  and  to  the  Worshipful  Master  and  Wardens  of  Austin 
Lodge  F.  &  A.  M.,  all  that  tract  or  parcel  of  land  consisting  of 
two  acres,  lying  and  being  in  the  town  of  Smithville,  county  and 
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State  aforesaid,  known  and  distinguished  as  the  east  half  of  lots 
numbers  10  and  11  and  the  west  half  of  lots  14  and  15 ;  bounded 
on  the  north  by  Cotton  Avenue  street.  To  have  and  to  hold 
unto  the  said  Trastees  and  Master  and  Wardens  the  above-speci- 
fied lands  for  the  purpose  herein  set  forth,  also  for  a  church,  if 
ever  built.  The  said  Moses  J.  Barrow  doth  for  himself,  his  heirs 
and  assigns,  the  right  and  title  warrant  and  defend  unto  said  trus- 
tees and  officers  of  Masonic  Lodge,  so  long  as  a  school,  lodge,  or 
church  either  is  held ;  but  should  all  cease,  then  said  lands  are  to 
be  reverted  to  said  Moses  J.  Barrow,  his  heirs  and  assigns.  In 
witness  whereof  the  ^d  Moses  J.  Barrow  doth  hereunto  set  his 
hand  and  affix  his  seal,  the  day  and  year  above  written. 

M.  J.  Barrow  (L.  S.y 
*  Signed,  sealed,  and  delivered  in  the  presence  of 
"0.  C.  Pope,  J.  M.  Bond,  W.  H.  Hammock,  J.  P." 
The  defendants  answered,  averring  that  they  are  the  duly 
constituted  board  of  trustees  of  said  academy,  are  in  possession  of 
the  property,  and  are  managing  its  affairs.  They  admitted 
that  they  had  collected  considerable  sums  of  money  from  various 
sources  for  th^  purpose  of  operating  and  maintaining  the  school, 
and  averred  that  they  had  properly  accounted  for  and  applied 
the  same.  They  further  averred,  that  they  are  the  regularly 
elected  members  of  the  board  of  trustees  of  Smithville  Academy, 
having  been  elected  according  to  the  established .  method  and 
custom  of  electing  members  of  such  board  since  it  was  consti- 
tuted forty-one  years  ago,  and  that  they  are  the  successors  of  the 
original  board;  that  they  are  acting  within  the  scope  of  their 
authority  and  are  properly  discharging  their  duties  as  trustees. 
The  issue  formed  by  the  petition  and  answer  came  before  the 
judge  of  the  superior  court  on  a  hearing  for  an  interlocutory  in- 
junction, at  which  time  the  following  evidence  was  introduced 
by  the  plaintiffs:  The  deed  attached  to  the  petition;  the  affi- 
davit of  E.  A.  Booker,  who  testified  that  when  he  became  a  mem- 
ber of  the  board  of  trustees  of  said  academy  he  asked  for  the 
minutes  and  was  told  ttiat  there  were  none,  and  that  only  since  he 
became  a  member  of  the  board  had  any  record  been  kept  of  their 
actings  and  doings,  or  itemized  statement  of  the  receipts  and  dis- 
bursements made  to  the  board  ;  6.  W.  Warwick,  who  testified 
that  at  the  August  session  of  the  board  he  demanded  a  record  of 
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the  selection  of  members,  and  the  secretary  told  him  there  was 
none.  Respondents  introduced  the  following  evidence:  T.  S. 
Burton,  who  testified  that  he  had  held  the  office  of  secretary  and 
treasurer  of  the  board,  and  as  secretary  bad  kept  a  record  of  all 
the  acts  and  doings  of  the  board  which  he  considered  of  sufficient 
importance;  that  the  present  board  are  the  regularly  elected 
trustees  of  the  school  and  the  successors  of  the  original  board 
of  trustees  of  the  academy ;  W.  W.  Thompson,  who  testified  tiiat 
he  had  been  a  resident  of  Smithville  for  twenty-three  years  and 
a  member  of  the  board  of  trustees  of  Smithville  Academy  for 
twenty  years,  during  which  time  he  had  been  chairman  of  the 
board ;  that  vacancies  on  the  board  occasioned  by  resignation  or 
death  had  been  promptly  filled  by  the  board's  electing  a  succes- 
sor, according  to  the  uniformly  recognized'and  established  cus- 
tom which  had  prevailed  since  the  original  constitution  of  the 
board;  O.  L  Thompson,  who  testified  that  the  board  of  trustees 
as  now  constituted  had  been  duly  elected  as  the  successors  of 
their  predecessors,  according  to  the  established  method  of  elect- 
ing trustees ;  that  he  had  been  a  resident  of  Smithville  for  the 
past  twenty  yeara  There  was  other  evidence  to  the  effect  that 
the  board  had  been  in  the  actual  possession  and  management  of 
the  school  and  its  affairs  for  a  number  of  years. 

After  hearing  the  evidence  the  court  passed  the  following 
order:  "First,  that  the  deed  of  M.  J.  Barrow,  set  forth  in  the 
original  petition,  created  a  trust  as  therein  set  forth,  and  vested 
the  title  to  the  real  estate  therein  described  in  the  persons  then 
exercising  the  office  of  trustees  of  the  Smithville  Academy,  in  so 
far  as  the  said  deed  makes  reference  to  the  trustees  of  said  acad- 
emy ;  and  it  further  appearing  that  all  the  members  constituting 
said  board  of  trustees  have  died  or  removed  from  said  town  of 
Smithville,  and  whose  whereabouts  are  unknown,  and  as  the 
donor,  M.  J.  Barrow,  failed  to  "provide  a  mode  of  filling  the  va- 
cancies in  the  trusteeship  for  said  property,  there  now  exists  a 
trust  without  a  trustee,  and  under  the  law  it  becomes  the  duty  of 
the  judge  of  the  superior  court,  acting  as*  chancellor,  to  appoint 
trustees  to  hold  office  until  the  further  order  of  the  chancellor. 
Second :  therefore  I  hereby  appoint  the  following  named  citizens 
of  said  town  of  Smithville  as  trustees  of  said  Smithville  Academy, 
to  wit:    W.  W.  Thompson,  E.  A.  Booker,  T.  S.  Burton,  A.  H. 
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Bass,  J.  R.  Cochran,  B.  L  McKenney,  and  0.  P.  Brown,  to  hold 
charge  of  the  property  described  in  said  deed,  to  protect  and  pre- 
serve the  same,  and  to  do  and  perform  all  the  duties  incident  to 
said  office.  Third :  it  is  further  ordered  and  decreed  that  the  de- 
fendants as  a  board  of  trustees  be  and  they  are  hereby  dissolved 
and  directed  to  turn  over  all  of  the  property  belonging  to  the 
said  Smithville  Academy  to  the  board  of  trustees  in  this  order  ap- 
pointed." The  defendants  in  their  bill  of  exceptions  allege  that 
the  order  of  the  court  is  erroneous,  (1)  because  there  was  no 
vacancy  in  the  office  of  trustees  for  Smithville  Academy,  and 
therefore  a  court  of  equity  had  no  jurisdiction  of  the  subject- 
matter  ;  (2)  because  by  the  deed  from  Barrow  the  title  to  the 
property,  so  far  as  the  school  was  concerned,  was  conveyed  to  the 
tnistees  of  the  Smithville  Academy  and  their  successors  in  office, 
and  that  the  defendants  are  the  successors  to  the  original  board 
of  trustees  to  whom  the  property  was  conveyed ;  (3)  because,  no 
method  of  electing  successors  to  fill  vacancies  in  the  board  hav- 
ing been  pointed  out  in  the  deed,  the  trustees  had  the  right  to 
provide  for  their  succession. 

Lane  <&  Maynard,  for  plaintiflfs  in   error. 
6.    W.    Warwicky  contra. 

Evans,  J.  (After  stating  the  facts.)  1-3.  It  is  reasonable  to 
assume  that  at  the  time  of  the  execution  of  the  deed  from  Barrow 
to  the  trustees  of  the  Smithville  Academy  and  to  the  officers  of 
the  masonic  lodge,  the  Smithville  Academy  had  a  potential  exist- 
ence and  its  affairs  were  administered  by  a  board  of  trustees.  The 
grant,  therefore,  was  to  the  board  of  trustees  then  existing  and  to 
their  successors  in  offica  Conceding  that  the  deed  did  not  create 
the  trust,  but  merely  put  the  legal  title  of  the  property  conveyed 
into  the  trustees  and  their  successors,  it  does  not  follow  that  the 
trustees  possessed  the  power  to  fill  vacancies  occurring  in  their 
board.  A  trust  of  this  character  can  not  be  created  otherwise 
than  by  grant  or  by  legislative  authority.  It  can  not  be  created 
by  grant  unless  property  is  conveyed.  The  legislature  has  the 
power  to  ineorporate  an  academy  and  to  authorize  certain  persons 
to  act  as  trustees,  and  the  act*  of  incorporation  may  further  pro- 
vide for  the  filling  of  vacancies  in  the  board  of  trustees;  the 
courts  will  take  notice  of  such  legislative  acts.     But  as  the  G^- 
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eral  Assembly  has  not  incorporated  the  Smithville  Academy  or 
empowered  any  board  of  trustees  to  manage  it  and  take  charge  of 
its  affairs,  and  as  no  grant  is  shown,  it  would  seem  that  there  is 
no  lawful  authority  for  the  trustees  to  name  their  successors  or  to 
fill  vacancies  occurring  within  the  board.  If  we  should  construe 
this  deed  as  creating  a  trust,  the  trustees  at  the  time  of  the  exe- 
cution of  the  deed  had  no  power  to  fill  vacancies,  the  deed  con- 
ferring no  such  power  of  appointment.  We  therefore  conclude 
that  as  the  legal  title  to  the  property  was  vested  in  the  trustees 
filling  the  office  at  the  time  of  the  delivery  of  the  deed,  no  power 
of  appointing  successors  having  been  provided  thereby,  and  there 
being  no  legislative  authority  authorizing  the  control  and  man- 
agement of  the  academy  by  the  trustees,  the  burden  was  shifted 
upon  the  defendants  to  show  the  l^ality  of  their  existence  as 
a  board  of  trustees  with  authority  to  manage  the  affairs  of  the 
school.  This  was  not  done.  The  evidence  covered  only,  a  period 
extending  back  twenty  or  twenty-two  years,  during  which  time 
it  had  been  the  custom  of  the  board  to  fill  the  vacancies.  This 
is  insufficient  to  show  authority  in  the  present  trustees  either  to 
hold  title  under  the  donor's  deed,  or  to  inanage  the  school  affairs 
of  that  particular  locality.  The  deed  from  Barrow  was  to  the 
trustees  of  the  Smithville  Academy  and  their  successors,  and  to 
certain  officers  of  the  Austin  Lodge  F.  &  A.  M.,  and  their  suc- 
cessors, for  the  purpose  of  education  and  masonry',  and  also  for 
a  church,  "if  ever  built"  There  was  a  provision  in  the  deed  that 
when  the  premises  ceased  to  be  used  for  church,  school,  or  lodge 
purposes  the  land  would  revert  to  the  grantor  and  his  heirs.  It 
is  clear  that  the  grantor  intended  that  the  persons  holding  the 
oflBce  of  trustees  of  the  academy,  and  the  officers  of  the  lodge 
should  hold  the  property,  not  for  their  own  individual  benefit,  but 
for  school  and  masonic  uses.  The  designation  of  the  trustees 
by  their  official  character  is  equivalent  to  naming  them  by  their 
proper  names.  Inglis  v.  Sailors  Snug  Harbor,  3  Pet  114.  When 
the  trustees  died  the  title  did  not  descend  to  their  heirs;  nor 
was  there  a  reversion  of  the  land  to  the  grantor  or  his  estate,  so 
long  as  the  premises  are  used  for  the  purposes  specified.  The 
petition  alleges  that  the  masonic  lodge  had  abandoned  all  interest 
they  might  claim  under  the  deed,  but  the  land  is  still  used  for 
school  purposes.     The  case  made  ia  that  of  a  charitable  or  el^e- 
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mosynary  trust  without  a  trustee ;  and  in  such  cases  it  is  withiu 
the  power  of  the  superior  court  to  nominate  a  trustee  or  trustees 
to  hold  the  property  for  the  uses  declared  in  the  doupr's  deed, 
avil  Code,  §§4008,  4009;  Beall  v.  FoXy  4  Ga.  404.  The  bene- 
ficiaries under  the  deed  are  not  the  trustees,  but  all  the  persons 
living  in  the  locality  of  the  school  who  might  avail  themselves  of 
its  educational  advantages  and  opportunities.  As  the  deed  did 
not  confer  the  power  of  appointment,  and  the  original  trustees  are 
no  longer  in  existence,  the  power  of  appointing  trustees  vests  in 
the  superior  court  exercising  equitable  jurisdiction.  This  power 
of  appointment  may  be  exercised  by  the  chancellor  upon  the  peti- 
tion of  the  beneficiaries  of  the  trust.  Civil  Code,  §§  3178,  3195, 
3197,  and  3199.  The  chancellor  exercised  this  power  in  the 
present  case,  and,  we  think,  properly  so,  under  the  facts  as  they 
appear  in  the  record. 

Judgment  affirmed.     All  the  Justices  concur^  except  Simmons, 
C.  t/i,  absent. 


SWINDELL  &  COMPANY  v.  ALABAMA  MIDLAND 
RAILWAY  COMPANY. 

The  evidence  o£fered  to  establish  the  fact  that  the  fire  was  oommnnicated  to 
the  property  of  the  plainti£f  by  the  engine  of  the  defendant  was  entirely 
circumstantial,  bat  was  of  saoh  a  chai*acter  as  to  authorize  a  finding  that 
the  fire  was  so  communicated.  If  this  fact  were  established,  the  law  would 
raise  a  presumption  that  the  defendant  was  negligent,  and  it  was  error  to 
grant  a  nonsuit.  * 

Argaed  May  20,  —  Decided  June  16, 1906« 

Action  for  damages.  Before  Judge  Bower.  Qty  court  of 
Bainbridga     September  6,  1904. 

A.  L.  Tovmsend  and  A.  H.  Hussell,  for  plaintififa 

Kay,  Bennet  &  Conyers  and  T.  S.  Hawes,  for  defendant 

Cobb,  J.  When  this  case  was  here  before  (117  Oa.  883),  it 
was  said  that  the  evidence  disclosed  a  case  very  similar  to  that 
of  Southern  By.  Co.  v.  Pace,  114  Oa.  712.  In  the  latter  case 
the  evidence  for  the  plaintiff  was  altogether  circumstantial,  but 
was  sufficient  .to  raise  a  presumption  of  negligence;  though  this 
presumption  was  completely  rebutted  by  the  testimony  for  the 
defendant.      The  evidence  for  the  plaintiff  in  the  present  case 
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is  subetantially  the  same  as  it  was  before,  and  therefore  did  not 
authorize  the  grant  of  a  nonsuit  There  was  evidence  from 
which  a  jury  could  find  that  the  fire  was  communicated  to  the 
plaintiffs  property  from  the  defendant's  engine ;  and  if  this  fact 
was  established,  the  law  would  raise  a  presumption  of  negligence 
against  the  company.  If  upon  another  trial  the  evidence  for 
the  plaintiff  and  the  defendant  is  in  substance  the  same  as  it 
was  when  the  case  was  before  this  court  at  the  Marcb  term, 
1903,  the  judge  would  be  authorized  to  direct  a  verdict  for  the 
defendant  But  even  under  th^  ruling  then  made,  a  nonsuit 
was  improper. 

Judgment  reversed.     All  the  Justices  concur,  except  Sim/mons, 
(7.  t/".,  absent. 


WESLOSKY  et  aL  v.  QUAETERMAN  et  al. 

1.  A  petition  by  minority  stockholders  of  an  insolvent  corporation  which  has 
been  placed  in  the  hands  of  a  receiver,  brought  twenty-«ix  months  after  his 
appointment,  with  a  view  to  obtaining  leave  to  institute  proceedings  against 
the  directors  of  the  corporation,  of  whom  he  was  one,  for  the  purpose  of 
calling  them  to  account  for  alleged  misconduct  in  conducting  its  business, 
is  not  premature  for  the  reason  that  the  affairs  of  the  corporation  have 
not  been  wound  up  and  the  extent  of  the  liability  of  the  directors  ascer- 
tained ;  nor  are  the  petitioners  chargeable  with  laches  in  not  sooner  pre- 
senting their  petition. 

2.  The  receiver  not  being  himself  competent  to  bring  such  a  proceeding 
against  himself  and  his  fellow-directors,  it  was  within  the  discretionary 
power  of  the  court  to  permit  the  complaining  minority  stockholders  to 
maintain  the  action  in  behalf  of  themselves  and  others  similarly  situated, 
joining  the  receiver  and  the  corporation  as  parties  defendant. 

8.  The  petition  filed  in  conformity  to  the  order  of  court  granting  leave  to 
institute  suit  was  good  as  against  a  general  demurrer ;  and  this  being  so, 
a  motion  to  vacate  the  order  was  properly  refused,  irrespective  of  the  ques- 
tion whether  the  plaintiffs*  pleadings  were  or  were  not  open  to  objections 
which  could  and  ought  to  have  been  raised  by  special  demurrer. 

Argued  May  22,  — Decided  June  16,  1906. 

Motion  to  vacate  order.  Before  Judge  Spence.  Dougherty 
superior  court.     October  7,  1905. 

On  January  17,  1902,  the  directors  of  the  Commercial  Bank 
of  Albany  filed  a  petition  in  the  superior  court  of  Dougherty 
county,  alleging  that  the  institution  was  financially  embarrassed 
and  unable  to  meet  its  obligations,  and  praying  for  a  receiver  to 
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take  charge  of  its  assets  and  wind  up  its  affairs.  The  court  ap- 
pointed one  of  the  directors,  Morris  Weslosky,  receiver,  and  he 
entered  upon  the  discharge  of  his  duty  as  such  and  took  posses- 
sion of  the  assets  of  the  bank.  Some  twenty-six  months  there- 
after, on  March  15,  1904,  pending  the  receivership,  S.  J.  Quarter- 
man  and  other  stockholders  of  the  bank  presented  to  the  court  a 
petition  in  which  they  set  up  the  following  facts :  Some  time 
prior  to  the  suspension  of  the  bank  its  directors,  in  violation  of 
the  provisions  of  the  Civil  Code,  §  1914,  made  large  loans  to  the 
officers  of  the  bank,  without  good  security.  Among  the  loans 
made  was  one  to  Carter  &  Woolfolk,  a  partnership  composed  of 
the  president  of  the  bank,  who  was  also  one  of  the  members  of  its 
finance  committee  and  a  director  of  the  bank,  amounting  to  the 
sum  of  $19,503.77;  another  loan  of  $2,318.21  to  this  director 
individually,  and  one  of  $5,851.89  to  his  wife;  a  loan  of  $5,250 
to  the  wife  of  the  bank's  president ;  a  loan  of  $1,579.04  to  its 
cashier,  who  was  a  director  and  a  member  of  the  finance  commit- 
tee, and  another  of  $4,279.07  to  an  insolvent  corporation  the 
stock  of  which  was  mostly  owned  by  him  and  another  director; 
still  another  loan  to  Morris  Weslosky,  the  vice-president,  a  direc- 
tor and  a  member  of  the  finance  committee,  of  $1,000,  and  one 
of  $3,500  to  him  in  the  name  of  the  Albany  Grocery  Company, 
under  which  name  he  conducted  business;  and  yet  another  of 
$3,500  to  a  partnership  composed  of  his  father  and  another  of 
the  bank's  dir^tors,  as  well  as  a  loan  of  $1,000  to  a  firm  of 
which  still  another  of  the  directors  was  a  member.  These  loans 
amounted  in  the  aggregate  to  more  than  25  per  cent  of  the 
capital  stock  of  the  bank,  and  one  of  them  to  more  than  ten  per 
cent,  thereof,  as  did  also  another  loan  mentioned.  Other  loans 
were  made  to  certain  relatives  of  the  officers  and  directors  of  the 
bank  in  violation  of  law,  and  also  to  numerous  persons  on 
scarcely  any  security,  and  sometimes  without  any  security  at  alL 
Large  overdrafts  were  also  permitted,  the  greater  part  of  which 
still  remain  uncollected.  The  affairs  of  the  bank,  as  now  ascer- 
tained, are  such  that  it  is  probable  the  depositors  and  general 
creditors  will  be  paid  in  full,  but  the  stockholders  will  receive 
nothing,  but  will  lose  the  entire  value  of  their  holdings.  Gross 
misconduct  and  n^lect  in  the  management  of  the  affairs  of  the 
bank  was  charged  against  its  officers  and  directors,  amounting 
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not  only  to  a  breach  of  the  duty  they  owed  to  its  stockholders, 
but  to  a  violation  of  the  penal  laws  of  this  State.  It  was  allied, 
that,  as  a  result  of  such  malfeasance  and  misfeasance,  the  direct- 
ors were  liable  to  account  for  the  monies  lost  and  diverted  by 
their  misconduct;  that  the  court's  receiver,  Morris  Weslosky, 
who  had  been  vice-president  of  the  bank,  one  of  its  directors  and 
a  member  of  its  finance  committee,  was  himself  liable  with  his 
codirectors  for  the  wrongs  committed  by  them,  and  was  not  in  a 
position  either  to  sue  himself  or  to  prosecute  with  vigor  against 
his  fellow  wrong-doers  an  action  in  behalf  of  the  corporation ; 
and  that  it  was  accordingly  the  right  of  the  petitioners,  in  behalf 
of  themselves  and  other  stockholders  at  interest,  to  proceed 
against  the  directors  and  enforce  against  them  the  personal  liabil- 
ity they  had  incurred  to  the  corporation.  Petitioners  prayed 
that  they  be  allowed  to  so  proceed,  any  fund  realized  as  a  result 
of  the  action  to  be  subject  to  the  further  order  of  the  court. 

The  court  granted  an  ex  parte  order  permitting  petitioners  to 
institute  an  equitable  proceeding  against  the  directors  of  the 
bank,  including  its  receiver,  Weslosky,  as  prayed,  and  to  join  as 
a  party  thereto  the  corporation,  either  as  a  plaintiflf  or  as  a  de- 
fendant, in  order  that  it  might  become  bound  by  the  final  decree. 
After  the  filing  of  the  suit  so  authorized,  Morris  Weslosky  and 
John  Mock,  who  were  duly  made  defendants,  appeared  before  the 
court  and  presented  a  written  motion  to  vacate  the  ex  parte  or- 
der above  referred  to,  on  the  ground  thau  it  had  been  improvi- 
dently  granted,  in  that  petitioners  wiere  without  right  to  l^ally 
or  equitably  maintain  such  an  action.  This  motion  was  over- 
ruled, and  movants  excepted. 

John  D,  Pope  and  Little  <&  Battle,  for  plaintiffs  in  error. 
Hall  &    Wimherlyy  Crosland  cfe  Jones,   and   /.   J.  ffo/rnayer, 
contra. 

Fish,  P.  J.  (After  stating  facts.)  1.  Among  the  reasons  as- 
signed why  the  refusal  of  the  court  to  sustain  the  motion  was  er- 
roneous are:  (1)  that  the  suit  authorized  to  be  instituted  is  pre- 
mature, as  the  affairs  of  the  corporation  are  still  being  liquidated; 
there  is  no  certainty  that' the  shares  of  its  capital  stock  will  be 
depreciated,  or,  if  so,  that  they  will  become  depreciated  in  any 
particular  amount;  and  (2)  because  the  petitioning  stockholders 
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have  been  guilty  of  laches  iu  failing  to  institute  their  suit  within 
a  reasonable  tinia  It  would  seem  that  the  action,  if  prosecuted 
at  all,  should  be  commenced  before  the  affairs  of  the  bank  are 
finally  wound  up.  Petitioners  distinctly  allege  that  while  deposit- 
ors and  general  creditors  will  probably  be  paid  in  full,  the  avail- 
able assets  of  the  corporation  will  be  insufficient  to  meet  the 
claims  of  its  stockholders,  and  they  will  practically  lose  the  entire 
value  of  their  holdings.  If  they  be  unduly  apprehensive,  and 
the  assets  prove  sufficient  to  meet  their  claims,  in  whole  or  in 
part,  the  defendants  will  profit  by  their  good  fortune ;  and  in  no 
event  wUl  the  defendants,  if  subjected  to  liability,  be  called  upon 
to  pay  more  than  is  sufficient  to  discharge  the  just  demands  of 
the  petitioners.  The  court  may  be  relied  on  to  so  frame  its  de- 
cree. As  to  the  inconsistent  charge  of  laches,  we  are  of  the  opin- 
ion that  the  petitioners  have  moved  iu  ample  time  to  protect 
their  rights.  They  are  not  chargeable  with  fault  because  they  did 
not  find  out  the  alleged  misconduct  of  the  bank's  governing  offi- 
cials before  it  was  claimed  to  have  been  wrecked  and  placed  by 
the  directors  in  the  hands  of  a  receiver ;  and  even  though  they 
might  then  have  ascertained  the  true  condition  of  affairs,  it  was 
not  unreasonable  to  wait  twenty-six  months,  at  which  time  it 
became  apparent  that  the  assets  of  the  bank  would  be  insufficient 
to  meet  the  demands  of  its  stockholders.  The  status  was  in  no 
way  changed  by  the  delay,  and  the  defendants  are  not  in  a  posi- 
tion to  complain  thereof. 

2.  Unfaithful  officials  of  a  corporation  are  primarily  liable  to 
it  for  their  misconduct.  But  where  they  are  in  control  and 
minority  stockholders  are  unable  to  secure  relief  within  the  cor- 
poration, such  stockholders  may  usually  maintain  an  equitable 
proceeding  and  thus  call  the  managing  officials  to  account  for 
fraud  or  acts  which  are  ultra  vires.  3  Cook,  Corp.  (5th  ed.) 
§  735.  To  such  a  proceeding,  the  corporation  is  a  necessary  party 
defendant,  in  order  that  the  result  may  bind  it  and  bar  any  future 
action  which  it  might  bring  for  the  same  cause.  Bethune  v. 
WeUs,  94  Oa.  486.  Had  not  the  bank  been  placed  in  the  hands 
of  a  receiver,  the  right  of  petitioners  to  bring  the  present  proceed- 
ing would  not  be  open  to  question.  It  is  insisted,  however,  that 
after  a  receiver  for  the  corporation  has  been  appointed,  aU  actions 
must  proceed  in  his  name,  as  he  represents  not  only  the  corpora- 
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tion,  but  all  persons  concerned  in  the  due  winding  up  of  its  affairs. 
Ordinarily  it  is  undoubtedly  true  that  the  receiver  is  the  proper 
party  to  bring  suit  against  offending  officials.  But  when,  as  in 
the  present  case,  the  receiver  is  himself  charged  with  having  been 
one  of  the  officials  guilty  of  the  wrong-doing,  an  equitable  pro- 
ceeding may  be  maintained  by  the  stockholders,  the  receiver  and 
the  corporation  both  being  made  parties  to  the  action.  2  Morse, 
Banks  &  Banking  (4th  ed.),  §718,  p.  1151;  Brinkenhoff  v.  Bost- 
wick,  88  N.  Y.  52.  And  it  is  unnecessary  to  allege  any  demand 
made  upon  the  receiver  to  sue,  since  he  could  not  be  permitted 
to  sue  himself  nor  would  he  be  a  proper  person  to  prosecute  a 
suit  against  his  fellow  wrong-doers.  3  Cook,  Corp.  (5th  ed.)  §  741, 
and  note  on  page  1911,  citing  Flynn  v.  Third  Nat.  Bank,  122 
Mich.  642.  The  receiver  must,  however,  be  made  a  party  de- 
fendant, that  he  may  be  given  an  opportunity  to  defend  the 
action.  3  Cook,  Corp.  §  738,  pp.  1898-9.  To  allow  such  a  pro- 
ceeding does  not  bring  about  a  multiplicity  of  suits,  as  contended ; 
for  some  one  .must  prosecute  a  suit  against  the  corporation's 
unfaithful  officials,  in  order  to  establish  their  liability  and  call 
upon  them  to  account.  Nor  is  there  anything  in  the  suggestion 
that  the  remedy  of  the  complainants  was  to  apply  to  the  court 
to  have  another  receiver  appointed  to  take  the  place  of  Weslosky. 
To  remove  him  from  office  on  the  ex  paite  application  of  the 
complainants  would  be  manifestly  unjust;  whereas  to  inquire 
into  the  truth  of  the  charges  of  misconduct  brought  against  him, 
on  which  they  base  their  right  to  sue,  would  involve  a  trial  of  the 
case  made  in  their  petition,  as  a  preliminary  step  towards  grant- 
ing their  prayer  to  be  allowed  to  maintain  an  action  against  him 
and  his  fellow-directors.  One  trial  of  the  controlling  issue  should 
suffice  to  settle  it  once  and  for  all.  Certainly  it  was  within  the 
discretion  of  the  court  to  allow  petitioners  to  maintain  the  action, 
notwithstanding  the  corporation  had  been  placed  in  the  hands  of 
a  receiver.  Stephens  v.  Aibgv^ta  TelepTume  Co.^  120  Oa.  1082,  and 
dt     It  does  not  appear  that  the  court  abused  its  discretion. 

3.  Another  assignment  of  error  upon  the  refusal  of  the  court 
to  vacate  its  order  allowing  suit  to  be  instituted  is,  ^Because 
the  petition  on  which  the  order  was  issued  does  not  allege  fraud 
or  the  commission  of  any  ultra  vires  acts  on  the  part  of  the 
directors."      In  this  connection  the  Civil  Code,  §  1860,  is  cited, 
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and  plaintiffs  in  error  insist  that  no  ultra  vires  acts  were  shown, 
since  the  provisions  of  law  the  directors  were  charged  with  hav- 
ing violated  did  not  apply  to  the  Commercial  Baok  of  Albany, 
but  only  to  State  banks  which  issue  circulating  notes,  and  that 
there  is  no  charge  against  the  directors  of  actual  fraud.  Of 
course,  if  the  complaint  of  the  stockholders  were  idle  and  obvi- 
ously without  merit,  this  would  have  afforded  ground  for  refus- 
ing to  grant  them  permission  to  bring  their  suit.  But  is  it  so? 
It  is  somewhat  amplified  in  the  petition  they  were  allowed  to 
file  against  the  defendants  below  who  sought  to  have  the  action 
stayed.  In  that  petition  the  charge  is  made,  that,  a  few  weeks 
before  the  suspension  of  the  bank,  the  directors  declared  a  semi- 
annual dividend  of  three  per  cent,  on  the  capital  stock  of  the 
bank,  which  dividend  was  not  taken  from  the  net  profits  aris- 
ing from  the  business,  and  which  crippled  the  bank  by  with- 
drawing cash  assets,  and  led  petitioners  and  others  to  believe 
that  the  bank  was  in  a  sound  and  solvent  condition.  There 
are  other  allegations  indicating  that  the  conduct  of  the  directors 
in  making  loans  to  themselves  and  relatives  and  endeavoring 
to  conceal  the  true  state  of  the  bank's  affairs  was  fraudulent. 
Clearly  the  petition  was  such  as  to  withstand  a  general  demurrer. 
The  motion  to  vacate  the  order  granting  permission  vto  sue  can 
not  be  said  to  supply  the  place  of  a  special  demurrer  to  the 
petition  filed.  That  motion  in  the  most  general  terms  alleges 
that  ''as  matter  of  law,  under  the  allegations  of  the  petition 
[for  leave  to  institute  suit],  no  legal  right  existed  in  the  plain- 
tiffs to  exhibit  said  petition  against  any  of  the  defendants  named 
therein,  nor  to  institute  any  action,  nor  to  recover  any  judgment 
or  decree  against  the  corporation  nor  any  of  its  officers  or  di- 
rectors; nor  is  it  competent  in  law  or  equity  to  wind  up  the 
affairs  of  the  bank  nor  to  fix  the  rights  of  stockholders  in  the 
proceeding  which  the  plaintiffs  have  instituted."  The  most  the 
court  below  was  called  on  to  determine,  in  passing  upon  this 
motion,  was:  (1)  Were  the  complainants  proper  parties  to  in- 
stitute such  a  proceeding  ?  (2)  Did  they  set  forth  a  cause  of 
action  ?  (3)  Was  it  expedient  to  allow  them  to  maintain  the 
suit  ui  behalf  of  themselves  and  other  stockholders  similarly 
situated?  Accordingly,  we  can  not  undertake  at  this  time  to 
deal  with  the  question  whether  or  not  the  acts  of  the  directors 

Digitized  by  CjOOQ  IC 


318  MARCH  TERM,  1905.  ( 123 

complained  of  amounted  to  a  violation  of  the  bankiog  laws  of 
the  State,  nor  to  pass  upon  any  other  question  which  can  and 
should  be  raised  by  special  demurrer  to  the  petition.  Suffice 
it  to  say,  the  court  below  rightly  held  it  was  incumbent  on  the 
'  defendants  to  defend  the  proceeding  in  the  usual  and  regular 
way,  by  demurrer  or  .answer,  or  both. 

Jvdgment  affirmed.     All  the  Jtistices  concur,  except  Simmons^ 
C.  t/".,  absent 
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^'''~  ANDERSON,  next  friend,  v.  ALBANY  AND  NORTHERN 

RAILWAY  COMPANY. 

The  only  evidence  of  service  of  the  bill  of  exceptions  being  an  entry  of  an 
officer  to  the  effect  that  he  had  left  a  copy  of  the  same  at  tlie  most  notorious 
place  of  abode  of  a  named  officer  of  the  corporation  which  was  Uie  defend- 
ant in  en*or,  the  writ  of  error  most  be  dismissed  for  insofficient  service  of 
the  bill  of  exceptions. 

Argued  May  23,  ~  Decided  Jane  15,  1906. 

Motion  to  dismiss  the  writ  of  error. 

Anderson  sued  the  Albany  and  Northern  Railway  Company, 
and  the  court  granted  a  nonsuit.  The  plaintiff  excepted.  A 
motion  to  dismiss  the  writ  of  error  was  made  on  the  ground  that 
the  bill  of  exceptions  had  not  been  served  in  the  manner  pre- 
scribed by  law.  The  only  evidence  of  service  was  an  entry  upon 
the  bill  of  exceptions,  of  which  the  following  is  a  copy :  "  I  have 
this  day  served  the  Albany  and  Northern  Railway  Company 
with  a  true  copy  of  the  within  bill  of  exceptions,  by  leaving  such 
copy  at  the  most  notorious  place  of  abode  of  J.  S.  Crews,  who  is 
the  agent,  vice-president,  and  general  manager  of  the  said  Albany 
and  Northern  Railroad  Company  at  Albany,  Gra.  This  November 
11,  1904.  Wm.  Godwin,  Dpt.  Shflf." 

Walters  &  Walters,  for  plain  tiflf. 

Hooper  &  Dykes  and  Pope  &  Bennet,  for  defendant. 

Cobb,  J.  The  code  provides  that  within  ten  days  after  a  bill 
of  exceptions  is  signed  and  certified  the  party  plaintiflf  therein 
shall  serve  a  copy  thereof  upon  the  opposite  party  or  his  attorney. 
Where  the  opposite  party  is  the  State,  or  does  not  reside  in  the 
county  where  the  bill  of  exceptions  is  sued  out,  and  the  same 
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can  not  be  served  personally  upon  the  attorney,  by  reason  of  his 
absence  from  the  county  of  his  residence,  service  may  be  per- 
fected by  leaving  a  copy  of  the  bill  of  exceptions  at  the  resi- 
dence of  such  defendant  Civil  Code,  §  5547.  The  express 
provision  authorizing  service  by  leaving  a  copy  at  the  residence 
of  the  attorney  in  two  instances  only  indicates  that  the  legisla- 
tive intent  was  that  in  other  cases  the  service  must  be  personal 
In  addition  to  this^  at  common  law,  service  of  writs  was  required 
to  be  personal;  and  therefore  a  statute  providing  for  service 
should  be  construed  to  require  personal  service,  unless  the  con- 
trary intent  plainly  appears.  A  corporation  may  be  served  with 
process  either  by  serving  an  agent  personally,  or  by  leaving  the 
process  at  the  public  place  of  transacting  the  usual  and  ordinary 
business  of  the  corporation.  Civil  Code,  §1899.  Process  against 
a  corporation  served  by  leaving  the  same  at  the  most  notorious 
place  of  abode  of  an  agent  or  officer  is  not  good  service.  Sttcart 
Lumber  Company  v.  Perry,  117  Ga.  888.  The  only  service 
made  in  the  present  case  being  by  leaving  a  copy  of  the  bill  of 
exceptions  at  the  most  notorious  place  of  abode  of  an  officer  of 
the  company,  the  writ  of  error  must  be  dismissed  for  insufficient 
service  of  the  bill  of  exceptions.  Bank  of  Southwestern  Oa,  v. 
I%llman,  94  Oa.  731.  The  ruling  by  two  Judges  in  Montgomery 
V.  WcUker,  41  Oa,  682  (4),  in  so  far  as  it  may  conflict  with  any- 
thing now  ruled,  is  disapproved.  See,  in  this  connection,  Woi* 
tetiholmes  v.  StaU,  71  Oa.  669. 

Writ  of  error  dismissed.     All  the  Justices  concur,  except  Siwr 
monSy  C.  J.,  absent. 


Maxwell,  by  next  friend,  v.  Willis,  commissioner. 

LiTMPKnr,  J.  1.  What  is  known  as  the  **  alternative  road  law,'*  contained  in 
the  Political  Code,  §§  573-588,  was  not  repealed  by  the  act  of  1896  (Acts 
189Q,  p.  78).  The  alternative  road  law  ci*eated  by  the  act  of  1891,  and  em- 
bodied in  the  sections  referred  to,  goes  into  effect  upon  recommendation  of 
the  grand  jury.  The  act  of  1896,  amended  by  the  act  of  1898  (Acts  1898,  p. 
110)f  provided  for  a  road  law  to  take  effect  on  a  vote  of  the  people  of  the 
county.  The  one  does  not  repeal  the  other ;  but  the  one  or  the  other  may 
take  effect  upon  being  adopted  by  the  grand  jury  or  by  popular  vote.  The 
act  of  August  8,  1903  (Acts  1903,  p.  103),  Is  an  amendment  to  the  act  of 
1896,  and  affects  the  road  law  provided  for  in  that  act.  It  does  not  directly 
amend  any  section  of  Political  Code.     Therefore,  in  counties  where  the 
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alternative  road  law  has  been  adopted  as  provided  by  \h%  sections  of  the 
Political  Code  cited,  each  male  citizen  between  the  ages  of  sixteen  and  fifty 
years  is  subject  to  road  duty,  although  in  any  county  where  the  other  alter* 
native  road  law  provided  for  by  the  act  of  1896  and  the  amendments 
thereof  has  been  adopted,  each  male  inhabitant  of  such  county  between  the 
ages  of  twenty-one  and  fifty  years  who  is  not  physically  or  mentally  disabled 
is  made  subject  to  road  duty,  and  although  the  time  of  service  and  the 
amount  of  commutation  tax  is  different  from  that  under  the  other  system. 
MeGinnU  v.  BagadaUf  110  (7a.  245 ;  Commissionera  of  Roada  v.  Buna, 
118  Ga.  112. 

2.  The  amendment  to  the  act  of  1801  (Acts  1897,  p.  20)  does  not  affect  the 
point  now  decided. 

8.  Decatur  county  is  not  within  the  provisions  of  tlie  act  of  August  12, 1908 
•(Acts  1908,  p.   106). 
Judgment  affirmed.    AU  the  Justices  concur,  except  Simmons,  C,  /.,  absenL 

SabmiUed  May  28,  —  Decided  June  15, 1906. 

Petition  for  injunction.      Before  Judge  Spence.     Decatar  su- 
perior court.     March  29,  1905. 

Randolph  B,  Russell  and  John  R,  Wilson,  for  plaintiff. 
Albert  H.  Russell,  for   defendant. 


GEORGIA  SOUTHERN  AND  FLORIDA  RAILWAY  COM- 
PANY V.  PRITCHARD. 

1.  When  a  hill  of  exceptions  purports  to  contain  an  extract  from  the  record 
in  the  case,  and  the  same  is  at  variance  with  what  is  contained  in  the  tran- 
script of  the  record  duly  certified  hy  the  clerk,  the  latter  will  control  as  to 
what  is  the  true  record  in  the  case. 

2«  A  process  issued  by  a  named  person  as  "  clerk, ^*  who  is  clerk  of  the  supe- 
rior court,  hearing  test  in  the  name  of  the  judge  of  that  court,  and  requir- 
ing the  defendant  to  appear   "at  the  next court  to  be  held"  for 

a  given  county  on  a  day  when  a  regular  term  of  the  superior  court  of  that 
county  is  required  by  law  to  be  held,  is  a  valid  process  of  the  superior  court, 
and  needs  no  amendment  This  is  true  notwithstanding  the  person  signing 
the  process  as  *' clerk"  is  also  clerk  of  the  county  court  of  that  county 
and  that  court  has  a  regular  term  beginning  on  the  day  when  the  defendant 
is  required  to  appear. 

Argued  May  23,  —  Deoided  June  15, 1905. 

Motion  to  dismiss  petition.      Before  Judge  Mitchell      Berrien 
superior  court     September  29,  1905. 

Pritchard  filed  a  petition  against  the  Georgia  Southern  and 
Florida  Railway  Company,  in  the  office  of  the  clerk  of  the  superior 
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court  of  Berrien  county,  on  Febraary  19,  1904.  At  the  March 
term,  1904,  the  defendant  made  a  motion  to  dismiss  the  peti- 
tion, on  the  ground  that  no  process  had  been  issued  by  the  clerk 
of  that  court.  The  motion  was  not  heard  at  the  March  term, 
but  was  continued  until  the  September  term.  The  bill  of  excep- 
tions recites  that  at  the  hearing  during  that  term  the  defendant 
introduced  a  paper  which  purported  to  be  a  process  attached  to 
the  petition,  of  which  the  following  is  a  copy :  **  State  of  Geor- 
gia, Berrien  County.  To  the  sheriff  of  said  county,  or  his  depu- 
ties, greeting :  William  Pritchard  vs.  G.  S.  &  F.  Ry.  Co.  Com- 
plaint. The  defendant,  the  G.  S.  &  F.  Ry.  Co.,  fis]  hereby  re- 
quired, personaUy  or  by  attorney,  to  be  and  appear  at  the  next 
County  Court  to  be  held  in  and  for  said  county  on  the  third  Mon- 
day in  March,  1904,  next,  then  and  there  to  answer  plaintiflTs 
demand  in  an  action  of  complaint.  Witness  the  Honorable  Rob- 
ert G.  Mitchell,  Judge  of  said  Court,  this  the  19th  day  of  t^eb- 
ruary,  1904.  [Signed]  J.  D.  Lovett,  aerk."  The  defendant  also 
introduced  evidence  showing  that  J.  D.  Lovett  was  the  clerk  of 
the  superior  court  and  also  clerk  of  the  county  court.  It  further 
appeared  that  both  courts  had  a  regular  term  beginning  on  the 
third  Monday  in  March  of  each  year.  The  bill  of  exceptions 
specified,  as  the  record  to  be  transmitted,  tlie  motion  to  dismiss 
and  the  judgment  of  the  court  thereon.  The  clerk  transmitted 
these  portions  of  the  record,  and  also  transmitted  a  paper  signed 
by  counsel  for  the  plaintiff  and  the  judge  of  the  superior  court, 
which  embodies  a  motion  to  insert  the  word  "superior"  before 
the  word  "  court,"  so  that  the  process  when  amended  "  will  read 
to  the  superior  court  instead  of  to  the  court,"  and  an  order  that 
the  defendant  be  served  with  a  copy  of  the  amendment  and  of 
the  order,  together  with  a  copy  of  the  original  petition  and  proc- 
ess, twenty  days  before  the  next  term  of  the  superior  court,  and 
that  that  term  be  considered  the  appearance  term  of  the  case. 
Tlie  defendant  excepts  to  the  allowance  of  the  amendment  and  to 
the  overruling  of  the  motion  to  dismiss.  When  the  case  was 
caUed  in  this  couit  counsel  for  the  plaintiff  filed  a  suggestion 
that  the  copy  process  set  forth  in  the  bill  of  exceptions  was  not. 
correct,  in  that  the  process  as  issued  by  the  clerk  did  not  have 
the  word  "county"  before  the  word  "court."  Under  an  order 
from  this  court  the  clerk  transmittetl  a  copy  of  the  original  proc- 
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ess,  duly  certified,  which  is  as  follows :  *•  State  of  Greorgia,  Ber- 
rien County.  William  Pritchard  vs.  G.  S.  &  F,  Ry,  Co.  Com- 
plaint. To  the  sheriflf  of  said  county  and  his  deputy,  greeting : 
The  defendant,  G.  S.  &  F.  Ry.  Co.,  is  hereby  required,  personally 

or  by  attorney,  to  be  and  appear  at  the  next  — ■ court,  to 

be  held  in  and  for  said  county  on  the  3rd  Monday  in  March 
next,  then  and  there  to  answer  the  plaintifiTs  demand  in  an  ac- 
tion of  complaint  Witness  the  Honorable  R  G.  Mitchell,  judge 
of  said  court,  this  19th  day  of  Feb.,  1904     J.  D.  Lovett,  Qerk." 

John  L  Hall,  R,  0,  Jordan,  and  F,  S.  Harrell,  for  plaintiff 
in  error.      J.  R  Knight,  Bush  &  Bush,  and  T.  S,  Felder,  contra. 

Cobb,  J.  1.  The  clerk  of  a  court  of  record  is  the  custodian  of 
its  records  and  files,  and  the  certificate  of  this  officer  as  to  what 
is  contained  in  the  record  must  always  be  looked  to,  in  preference 
to  any  other  evidence.  As  to  matters  occurring  during  the  prog- 
ress of  the  trial,  which  are  not  of  record  or  of  file  in  the  office  of 
the  clerk,  the  judge's  certificate  will  control  But  when  a  bill 
of  exceptions  purports  to  set  forth  a  copy  of  what  is  of  record  or 
of  file,  and  the  recitals  therein  are  at  variance  with  what  is  con- 
tained in  the  record  duly  certified  by  the  clerk,  the  certificate  of. 
the  clerk  will  be  looked  to  rather  than  the  recital  in  the  bill  of 
exceptions.  See  Southern  Ry,  Co.  v.  Flemister,  120  Oa,  526, 
aud  dt. 

2.  The  copy  certified  by  the  clerk  appears  to  be  a  process 
issued  by  one  as  "clerk"  who  is  in  fact  clerk  of  the  superior 
court,  bears  test  in  the  name  of  the  judge  of  that  court,  and  re- 
quires the  defendant  to  appear  at  the  next  — — —  court  to  be 
held  for  a  given  county.  The  words  "county  court"  do  not 
appear  at  all  in  this  copy;  nor  does  the  word  "county"  appear 
anywhere  as  a  term  descriptive  of  the  court  referred  to.  One 
upon  whom  such  a  process  was  served  could  not  be  misled.  It 
was  returnable  at  a  time  when  a  regular  term  of  the  superior 
court  would  begin.  It  was  signed  by  a  person  as  "clerk"  who 
Wiis  the  clerk  of  the  superior  court,  and  bore  test  in  the  name 
of  the  judge  of  that  court,  and  no  other  court  was  mentiooed 
or  referred  to  therein.  The  next  court  to  be  held  in  that  county 
on  the  day  named  could  not  have  been  understood  by  the  defend- 
ant to  be  other  than  a  court  in  which  the  clerk  who  signed  the 
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process  and  the  judge  in  whose  name  it  bore  test  were  officers. 
The  fact  that  the  clerk  was  also  clerk  of  the  coanty  court  could 
not  mislead,  when  there  was  no  requirement  that  the  defendant 
appear  at  the  county  court  and  when  the  process  bore  test  in  the 
name  of  the  judge  of  the  superior  court  It  may  be  that  the 
copy  process  which  was  used  in  preparing  the  bill  of  exceptions 
contained  the  word  "  county,"  but  this  does  not  appear  from  the 
record.  What  would  be  the  result  in  the  event  this  did  appear 
we  do  not  determina  The  case  of  Cochran  v.  Davis,  20  Oa,  581, 
apparently  rules  that  defects  in  the  copy  are  immaterial  if  the 
original  is  correct;  but  a  critical  examination  of  this  case  will 
show  that  what  is  said  therein  on  this  subject  is  obiter.  If  the 
original  process  had  been  as  set  out  in  the  bill  of  exceptions,  the 
case  of  Lowrey  v.  Bailroad  Company,  83  Oa.  504,  would  have 
been  in  point.  , 

Judgment  affirmed.      All  the  Justices  concur,  except  Simmons, 
C.  J,,  absent. 


FLETCHER  v.  FLETCHER.  m  ^\ 
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1.  It  is  not  necessary  for  a  plaintiff  who  alleges  himself  to  be  the  true  owner 
and  in  possession  of  a  tract  of  land  to  attach  an  abstract  of  his  title  to  an 
equitable  petition  to  restrain  a  trespass  by  an  insolvent  trespasser. 

2.  A  plaintiff  in  possession  of  land  under  claim  of  ownership,  upon  proof  of 
such  possession  and  without  showing  a  complete  title,  may  maintain 
against  au  insolvent  wrong-doer  an  action  to  enjoin  any  interference 
with  his  possession. 

Argued  May  23,  —  Decided  June  15, 1906. 

Equitable  petition.     Before  Judge  Mitchell     Berrien  superior 
court.     September  22,  1904 

Greorge  H.  Fletcher  brought  an  equitable  petition  against  Joe 
Fletcher,  and  a  demurrer  was  filed  by  the  defendant.  The  peti- 
tion was  amended,  and,  as  amended,  allied  substantially,  that 
the  petitioner  was  the  true  and  lawful  owner  and  in  the  posses- 
sion of  a  certain  described  tract  of  land ;  that  the  defendant,  un- 
lawfully and  without  authority  from  petitioner,  had  entered  upon 
the  land  and  commenced  cutting  the  sawmill  timber  thereon 
with  the  intention  of  cutting  and  carrying  away  all  of  the  saw-  - 
mill  timber  upon  the  described  tract  of  land;    that  petitioner 
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claims  title  to  the  land  and  timber  by  virtue  of  a  deed  from 
James  H.  Fletcher  to  himself,  dated  January  9,  1902;  that  the 
defendant  claims  title  to  sixty-five  acres  of  said  described  land  by 
reason  of  a  deed  from  J.  P.  and  Tucker  Mauldin;  that  J.  P.  and 
Tucker  Mauldin  claim  title  from  J.  L  Fletcher,  who  claims  title 
from  James  H.  Fletcher,  petitioner's  grantor ;  that  the  deed  from 
James  H.  Fletcher  to  J.  L  Fletcher  was  never  delivered  to  J.  L 
Fletcher,  but  was  by  him  fraudulently  obtained  from  the  wife  of 
James  H.  Fletcher  by  false  and  fraudulent  representations  to  her 
that  his  father,  James  H.  Fletcher,  had  directed  and  requested 
that  she  deliver  the  deed  to  him ;  and  that,  relying  upon  this 
statement  of  J.  L  Fletcher,  Caroline  Fletcher,  wife  of  James  H. 
and  mother  of  J.  L.  Fletcher,  delivered  the  deed  to  him;  that 
James  H.  Fletcher  never  directed  that  the  deed  be  delivered  to 
J.  L.  Fletcher,  and  never  ratified  the  delivery  which  was  made 
by  his  wife ;  that  on  the  day  following  the  delivery  of  the  deed 
to  J.  L  Fletcher,  and  as  soon  as  he  ascertained  the  fact,  James 
H.  Fletcher  demanded  of  J.  L.  Fletcher  the  return  of  the  deed, 
and  was  informed  that  J.  L.  Fletcher  had  sold  a  portion  of  the 
land  described  in  the  deed  to  J.  P.  and  Tucker  Mauldin,  and  had 
delivered  the  deed  to  them,  whereupon  James  H.  Fletcher  de- 
manded of  the  Mauldios  a  return  of  the  deed  and  at  the  same 
time  informed  them  that  the  deed  had  never  been  delivered  by 
him  to  J.  L.  Fletcher ;  that  the  Mauldins  returned  the  deed  to 
Jaraes  H.  Fletcher,  and  it  was  destroyed  by  him.  It  was  further 
alleged,  that  at  the  time  of  the  return  of  the  deed  to  James  H. 
Fletcher  and  its  destruction  by  him,  J.  L  Fletcher  had  not  con- 
veyed the  land  to  the  Mauldins,  but  that  they  had  actual  notice, 
at  the  time  deed  was  made  to  thfem  by  J.  L.  Fletcher,  that  he 
had  fraudulently  procured  possession  of  the  deed  from  James  H. 
Fletcher;  that  the  defendant  also  had  actual  notice  that  J.  L 
Fletcher  had  never  had  title  to  the  land  at  the  time  he,  the  de- 
fendant, purchased  it  from  J.  P.  and  Tucker  Mauldin ;  that  peti- 
tioner went  into  possession  of  the  land  immediately  upon  re- 
ceiving his  deed  from  James  H.  Fletcher,  which  deed  was  upon  a 
fair  and  valuable  consideration,  and  that  he  still  is  in  possession 
of  the  same;  that  the  title  claimed  by  Joe  Fletcher  is  a  clood 
upon  petitioner's,  title ;  and  that  the  defendant  is  insolvent.  The 
prayer  was,  for  the  cancellation  of  the  deeds  from  J.  H.  Fletcher 
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to  J.  L  Fletcher,  f loiu  J.  L  Fletcher  to  J.  P.  and  Tucker  Maul- 
din,  and  from  J.  P.  and  Tucker  Mauldin  to  the  defendant ;  and 
that  the  defendant  be  restrained  from  interfering  with  the  timber 
on  said  land  or  with  the  plaintiflTs  possession.  The  demurrer 
was  upon  the  ground  that  the  allegations  in  the  petition,  taken 
together  with  the  alleged  abstract  of  title,  failed  to  show  that 
the  plaintiff  had  sufficient  title  to  the  lands  described  in  the  peti- 
tit)n  to  entitle* him  to  the  relief  prayed.  The  demurrer  was 
sustained,  and  the  plaintiff  excepts. 

B.  A.  Hendricka  and  McDonald  &  Quincey,  for  plaintiff. 

H.  B.  Feeples  and  Z.  Kennedy,  for  defendant 

Evans,  J.  (After  stating  the  facts.)  1.  The  petition  was 
not  good  as  a  proceeding  to  cancel  title  to  land,  because  the 
parties  to  the  deeds  sought  to  be  cancelled  were  not  parties  to 
the  petition.  Neither  was  there  any  prayer  for  damages  for 
the  trespass  actually  committed.  So  the  petition  was  solely  a 
proceeding  for  injunction  to  restrain  the  defendant  from  cutting 
or  removing  the  timber,  or  in  anywise  interfering  with  the  plain- 
tiff's possession.  An  action  of  trespass  upon  realty,  brought  to 
recover  damages  to  the  freehold,  is  not  maintainable  by  one  who 
ig  not  in  possession  of  the  land,  unless  he  shows  himself  to  be 
the  true  owner  thereof.  Whiddon  v.  Williams  Lumber  Com- 
panyy  98  Oa.  700.  If  the  plaintiff  is  in  possession  of  the  land 
under  a  claim  of  ownership,  upon  proof  of  such  possession,  and 
without  showing  a  complete  title,  he  may  maintain  against  a 
wrong-doer  an  action  for  a  trespass  upon  the  property  committed 
while  such  possession  existed.  McDonough  v.  Carter,  98  Ga. 
703.  Where  the  plaintiff  relies  upon  possession,  he  must  have 
the  actual  physical  possession  of  the  property  upon  which  the 
trespass  was  alleged  to  have  been  committed,  to  support  his  right 
to  recover  even  as  against  a  wrong-doer.  Ault  v.  Meager,  112 
Qa.  148.  The  petition  is  not  a  suit  to  recover  damages  to  the 
freehold,  but  is  solely  to  enjoin  an  interference  with  the  plaintiffs 
possession  by  a  trespasser.  The  allegations  as  to  the  manner 
in  which  the  defendant  claimed  his  right  to  the  timber  upon  a 
part  of  the  land  described  in  the  pecition  were  evidently  in- 
tended by  the  pleader  to  show  that  the  defendant  was  a  tres- 
passer and  that  his  title  was  fraudulent.  If  the  defendant  re- 
lied upon  his  conveyance  from  the  Mauldins  as  authority  to  cut 
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the  timber,  and  had  knowledge  at  the  time  he  purchased  from 
the  Mauldins  how  their  title  had  been  obtained,  his  status  would 
in  no  wise  be  superior  to  that  of  his  grantors.  His  grantors, 
the  Mauldins,  according  to  the  allegations  oi  the  petition,  knew, 
at  the  time  they  purchased  and  obtained  their  deed  from  J.  L. 
Fletcher,  that  J.  L.  Fletcher  had  fraudulently  possessed  himself 
of  a  deed  which  had  been  executed,  but  never  delivered,  by 
plaintifiTs  grantor.  So  that  the  case  made  by  the  petition  is  that 
of  a  plaintiff  who  alleges  himself  to  be  in  the  actual  possession 
of  a  tract  of  land  under  a  deed  and  who  is  seeking  to  enjoin 
an  interference  with  that  possession  by  an  insolvent  trespasser. 
It  is  not  necessary  to  show  a  perfect  title  to  land  to  entitle  a 
complainant  to  enter  a  court  of  equity  and  seek  relief  against 
an  interference  with  his  possession  by  an  insolvent  trespasser.  A 
prima  facie  title  is  sufficient  in  the  absence  of  a  better  outstand- 
ing title.  McArthur  v.  Matthewson,  67  Ga.  134  The  posses- 
sion of  land  under  a  deed  raises  the  presumption  that  the  pos- 
session is  rightful,  and  that  the  possessor  has  a  prima  facie  title. 
The  petition  in  this  case  should  not  have  been  dismissed  on 
demurrer,  but  the  plaintiff  should  have  been  given  an  oppor- 
tunity to  prove  the  facts  alleged  in  his  petition ;  and  upon  proof 
of  the  allegations  therein  contained,  he  would  be  entitled  to  a 
permanent  injunction  against  the  defendant,  unless  he  showed  a 
better  title  to  the  timber  than  that  held  by  the  plaintiff.  Ac- 
cordingly, it  was  error  to  sustain  the  demurrer  on  the  ground 
that  the  plaintiff  had  not  shown  such  right  or  title  as  would 
entitle  him  to  the  writ  of  injunction. 

Judgment  reversed.     All  the  Jicstices  concur,  except  Simmons^ 
C.  J".,  absent. 


Fletcher  v.  Fletcher. 

Lumpkin,  J.  1.  The  Civil  Code,  §  4927,  provides  for  implying  for  an  injanc- 
tion  against  cutting  tiknber,  in  certain  cases  and  upon  certain  condftiona 
therein  stated,  withoUl  the  necessity  for  alleging  or  proving  insolvency  of 
the  defendant  or  the  irreparable  nature  of  the  damages  which  vrill  result. 
But  where  this  section  is  not  relied  on,  and  the  plaintiff  seeks  to  enjoin  the 
commission  of  a  trespass  on  the  ground  that  the  defendant  is  insolvent  and 
the  damages  will  be  irreparable,  the  requirement  of  that  section,  that  the 
plaintiff  shall  attach  an  abstract  of  his  title,  has  no  application. 
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2.  Where  the  plaintiff  seeks  to  enjoin  a  trespass  on  the  ground  that  the  de- 
fendant is  insolvent  and  the  damages  will  be  irreparable,  an  allegation  that 
he  is  the  true  and  lawful  owner  of  the  land  described  in  the  petition  is 
sufficient  to  withstand  a  demurrer. 

S.  Section  5002  of  the  Civii  Code  does  not  apply  to  such  a  case,  it  not  being  an 
action  to  recover  land,  bat  an  equitable  proceeding  to  enjoin  a  trespass. 

4.  In  such  an  action,  where  the  plaintiff  did  not  affirmatively  allege  without 
qualification  that  he  was  the  owner  of  the  land  described,  or  set  up  any 
possession  thereof,  but  alleged  merely  that  he  was  the  only  true  and  law- 
ful owner  and  had  a  true  and  complete  title  to  the  land,  **  as  will  fully  ap- 
pear by  reference  to  abstract  of  title  hereto  attached,*^  and  thereupon 
voluntarily  attached  snch  an  abstract  thus  referred  to  and  made  a  part  of 
his  pleading,  and  where  it  showed  on  its  face  that  one  of  the  muniments  of 
title  on  which  the  plaintiff  relied  was  a  partitioning  of  land  lying  in  one 
county  by  partitioners  appointed  by  the  superior  court  of  another  county, 
and  there  was  nothing  to  show  how  the  court  acquired  jurisdiction  of  such 
partitioning  proceeding,  the  petition  was  demurrable.  Willianison  v.  WhUe^ 
101  Qa,  276  (3),  279. 

5.  The  decision  in  Tonn  v.  Pittman^  82  Oa,  637,  had  reference  to  the  abstract 
of  title  attached  to  a  statutory  action  of  complaint  for  land. 

Judgment  affirmed.    All  t?ie  Justices  concur,  except  Simmons,  G,  J,,  absent. 

Argued  May  23,—  Decided  June  15,  1906. 

Equitable  petitioo.     Before  Judge  Mitchell.     Berrien  superior 
court     September  22,  1904. 

B.  A,  Hendricks  and  McDonald  &  Quincei/,  for  plaintiff. 
S.  B,  Peebles  and  £.  Kennedy,  for  defendant. 


MATHEWS  V.  EOUNTREE,  executor. 

1.  Not  only  heirs,  legatees,  and  creditors  of  an  estate,  but  also  all  other  per-' 
sons  concerned  in  the  legal  administration  of  the  assets  thereof,  including 
a  cosurety  of  the  decedent  on  a  bond  on  which  suit  has  been  brought,  may 
interpose  a  caveat  to  an  application  for  a  yearns  support. 

2.  Until  final  judgment  be  rendered  in  the  trial  court,  no  interlocutory  ruling 
which  would  not  have  finally  disposed  of  the  case,  if  rendered  in  favor  of 
the  ezcepUng  party,  can  be  brought  under  review  in  this  court. 

Argued  Maj  23,  —  Decided  June  15,  1905. 

Application    for    year's    support.       Before    Judge    Mitchell 
Brooks  superior  court     November  8,  1904. 

L.  W.  Branch,  for  plaintiff. 

t/1  W.  JEdmondson  and  W.  H,  Oriffln,  for  defendant. 
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Fish,  P.  J.  An  application  for  a  year's  support  was  made  to 
the  court  of  ordinary  of  Brooks  county  by  Mrs.  Hannah  Math- 
ews. To  the  return  of  the  appraisers,  S.  S.  Rountree,  in  his  ax- 
pacity  as  executor  of  the  estate  of  M.  Biice,  filed  a  caveat.  The 
ordinary,  upon  the  hearing  of  the  issues  presented  by  the  caveat, 
made  the  return  of  the  appraisers  the  judgment  of  the  court,  and 
the  caveator  thereupon  entered  an  appeal  to  the  superior  court. 
When  the  case  was  called  for  a  hearing  in  that  court,  he  offered 
an  amendment  to  his  caveat,  which  was  allowed  over  the  objec- 
tion of  Mrs.  Mathews.  She  then  moved  to  dismiss  the  caveat, 
on  the  ground  that  the  caveator  was  not  "an  heir  at  law,  legatee, 
or  creditor  of  the  estate"  of  her  deceased  husband,  S.  M.  Math- 
ews, and  therefore  had  no  right  to  object  to  the  allowance  of  the 
year's  support.  The  court  overruled  this  motion  to  dismiss,  and, 
at  the  instauce  of  the  caveator,  continued  the  hearing  of  the  case 
until  there  should  be  a  final  judgment  in  a  suit  upon  a  bond 
which  had  been  signed  by  S.  M.  Mathews  and  M.  Brice  as  sure- 
ties, to  which  suit  Mrs.  Mathews,  as  the  executrix  of  her  deceased 
husband,  and  Ruuutree,  as  executor  of  Brice,  were  parties.  The 
present  bill  of  exceptions  was  sued  out  by  Mrs.  Mathews,  who 
complains  of  the  rulings  adverse  to  her,  and  also  of  the  action  of 
the  court  in  continuing  the  case. 

1.  The  inteiest  which  Rountree,  as  executor,  had  in  contesting 
the  light  of  Mr.->.  Mathewa  to  receive  the  allowance  set  apart  to 
her  as  a  year's  support  was  that  he  had  reason  to  apprehend  that 
there  might  be  a  recovery  on  the  bond  signed  by  his  testator  as 
surety,  in  which  event  the  estate  of  Mathews  would  also  become 
liable,  because  of  the  obligation  which  he  had  assumed  as  a  co- 
surety. The  caveator  alleged,  that  others  who  had  become  sure- 
ties on  the  bond  were  insolvent;  that  the  amount  claimed  to  be 
due  on  the  bond  was  $8,483.41;  that  in  the  event  of  a  recovery 
on  the  bond,  he  would  have  to  look  to  the  estate  of  Mathews 
for  contribution ;  and  that  the  excessive  allowance  given  to  Mrs. 
Mathews  for  a  year's  support  would  render  that  estate  insolvent. 
It  is  therefore  apparent  that  the  caveator  had  a  very  vital  con- 
cern in  the  matter  of  fixing  the  amount  of  money  or  property 
to  be  set  aside  as  a  year's  support  Our  Civil  Code,  §  3467,  pro- 
vides that,  upon  the  return  of  the  appraisers,  the  ordinary  shall 
pubUsh  notice  and  cite  "all  persons  concerned"  to  show  cause 
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why  the  year's  support  should  not  be  granted,  and  if  no  objec- 
tions be  interposed,  the  application  shall  be  granted  as  a  matter 
of  course.  After  the  year's  support  is  once  set  apart,  no  one 
is  at  liberty  to  go  behind  the  judgment  granting  it,  no  matter 
what  interest  he  may  have  in  defeating  the  same.  So  we  are 
very  clearly  of  the  opinion  that  it  was  the  right  of  the  caveator, 
as  one  of  the  "persons  concerned"  in  the  matter  of  granting  the 
application  of  Mrs.  Mathews  for  a  year's  support,  to  resist  the 
application  upon  any  ground  which  could  properly  be  urged  by 
any  other  person  concerned  as  heir  at  law,  legatee,  creditor,  or 
adtninistrator. 

The  plaintiff  in  error  calls  attention  to  the  fact  that  the  Civil 
Code,  §3394,  which  provides  for  giving  notice  of  an  application 
for  letters  of  administration,  declares  that  the  ordinary  shall  issue 
citation  to  "all  concerned;"  and,  in  this  connection, several  de- 
cisions of  this  court  construing  this  section  of  the  code  are  cited 
and  relied  on  as  supporting  the  contention  that  the  caveator  had 
no  right  to  object  to  the  allowance  of  the  year's  support  applied 
for.  In  the  case  of  Augusta  R.  Co.  v.  Peacock,  56  Qa.  146  (2), 
it  was  remarked  that  before  one  could  be  heard  to  object  to  the 
appointment  of  an  administrator,  it  was  incumbent  upon  him  to 
**show  that  he  has  an  interest  in  the  choice  of  administrator, 
either  as  heir  or  creditor;  some  interest  on  the  part  of  the  objec- 
tor in  the  assets  and  their  distribution  must  appear."  The 
language  used  is  not  inconsistent  with  the  idea  that  one  having 
such  an  interest  in  an  estate  as  Rountree,  the  caveator,  shows 
could  object  to  the  appointment  of  au  unsuitable  administrator. 
All  that  was  definitely  niled  was,  that  the  railroad,  which  had 
killed  the  person  on  whose  estate  Peacock  had  applied  for  letters 
of  administration,  could  not  be  heard  to  object  to  his  appointment 
simply  because  the  company  apprehended  he  might  bring  suit 
against  it  for  the  homicide  of  the  person  whom  it  had  killed.  In 
.  Williams  v.  Williams,  113  Ga,  1006,  similar  language  was  used, 
and  the  court  held  that  one  claiming  the  property  sought  to  be 
administered  could  not  object  to  the  appointment  of  an  adminis- 
trator. It  is  evident  that  an  administrator  should  be  appointed 
in  order  to  contest  such  a  claim  in  behalf  of  the  estate  he  repre- 
senta  The  only  remaining  case  relied  on  is  Tovmer  v,*Griffin, 
115   Oa,   965,  wherein   it  was  ruled  that  "An   application   for 
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letters  of  administration,  which  fails  to  allege  that  the  applicant 
is  an  heir  at  law  of  the  decedent,  or  a  creditor  of  the  estate,  or 
any  other  reason "  entitling  him  to  administer  the  estate,  should 
be  dismissed  at  the  instance  of  persons  interested  in  the  estate  as 
heirs  at  law.  In  a  later  case  (not  cited,  by  the  way)  this  court 
expressly  ruled  that  it  was  not  necessary  that  one  objecting  to 
the  appointment  of  an  administrator  should  be  either  an  heir  or 
a  creditor  of  the  estate,  provided  he  had  some  interest  in  having 
it  properly  administered  or  disposed  of  without  administration. 
Dierks  v.  Smith,  119  Ga.  859.  The  objecting  party  was  one  who 
had  acquired  by  purchase  the  interest  of  an  heir  in  the  estate, 
and  the  objection  made  that  there  was  no  necessity  for  adminis- 
tration was  held  to  be  one  which  he  could  urge. 

2.  Had  the  court  sustained  the  motion  to  dismiss  the  caveat, 
the  ruling  made  would  have  brought  about  a  final  disposition  of 
the  case ;  and  this  being  so,  it  is  the  right  of  the  plaintiff  to  have 
the  judgment  overruling  the  motion  reviewed  by  this  court,  not- 
withstanding the  case  has  not  finally  been  disposed  of  in  the 
court  below.  Civil  Code,  §5526.  But  this  court  is  without 
jurisdiction  to  also  pass  upon  the  exception  taken  to  the  allow- 
ance of  the  amendment  to  the  caveat  (Turner  v.  Camp,  110  Oa. 
631),  or  to  deal  with  the  complaint  touching  the  continuance  of 
the  case  {Berryman  v.  Raden,  112  Oa,  752),  since  such  inter- 
locutory rulings  can  not  be  brought  under  review  till  the  trial 
court  renders  final  judgment. 

Jibdgmsnt  affirmed.  All  the  Justices  concur^  except  Simmons, 
C.  «/".,  absent 


SOUTH  GEORGIA  RAILWAY  COMPANY  v.  RYALS. 

1.  Li  a  suit  brought  in  a  county  court  against  a  railway  company  for  the 
negligent  killing  of  stock,  where  the  declaration  alleged  in  general  terms 
*'  that  said  damage  was  done  by  the  nmning  of  the  locomotive  and  cars  of 
said  defendant  in  said  county  in  a  careless  and  negligent  manner  by  said 
defendant's  employees/*  it  was  subject  to  a  special  demurrer  on  the  ground 
that  it  failed  to  specify  wherein  the  defendant  was  negligent,  or  to  put 
it  on  notice  of  the  tort  complained  of ;  and,  in  the  absence  of  amendment^ 
the  declaration  should  have  been  dismissed. 

2.  Where  suit  was  brought  for  the  negligent  killing  of  stock  by  a  railroad 
complany,  and  the  declaration  failed  to  allege  the  ownership  of  such  stocky 
it  was  subject  to  special  demurrer  on  that  ground. 
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8.  If  a  declaration  alleges  with  sufficient  specification  negligence  on  the  part 
of  the  defendant  and  its  agents  or  employees,  and  in  what  sach  negligence 
consisted  and  when  it  occurred,  it  is  not  necessary  to  set  out  the  names 
of  the  particular  agents  or  employees  alleged  to  have  committed  it. 

L  The  practice  and  modes  of  procedure  in  the  county  court  are  similar  to 
those  in  the  superior  court. 

Argued  May  23,  ~  Decided  June  15,  1906. 

Action  for  damages.  Before  Judge  MitchelL  Brooks  su- 
perior court.     December  9,  1904. 

This  case  originated  in  the  county  court  of  Brooks  county,  and 
was  appealed  to  the  superior  court.  Ryals  brought  suit  against 
the  South  Georgia  Bail  way  Company,  alleging  that  the  defendant 
had  damaged  him  in  the  sum  of  $70,  besides  interest,  by  killing 
certain  cattle  and  a  hog  which  were  described  in  an  account  at- 
tached to  the  declaration.  The  only  allegation  of  negligence  was 
''that  said  damage  was  done  by  the  running  of  the  locomotive 
and  cars  of  said  defendant  in  said  county  in  a  careless  and  neg- 
ligent manner  by  said  defendant's  employees.*'  The  defendant 
demurred  to  the  declaration  generally,  and  also  on  the  ground 
that  it  failed  to  specify  wherein  the  defendant  was  negligent,  or 
to  put  it  on  notice  of  the  tort  complained  of ;  that  it  failed  to 
allege  that  the  stock  killed  belonged  to  the  plaintiff;  that  the 
petition  was  not  arranged  in  orderly  paragraphs,  and  that  it 
failed  to  state  any  facts  constituting  n^ligence  or  to  state  what 
agents  or  employees  of  the  defendant  were  negligent  The 
demurrer  was  overruled,  a  recovery  was  had  by  the  plaintiff,  a 
motion  for  new  trial  was  overruled,  and  the  defendant  excepted. 
AmoDg  other  assignments  of  error  was  one  based  on  the  over- 
ruling of  the  demHrrer,  to  which  ruling  a  bill  of  exceptions  pen- 
dente lite  has  been  duly  filed. 

L,  W.  Branchy  for  plaintiff  in  error.     S.  S,  Bennet,  contra. 

LdHPKm,  J.  (After  stating  the  facts.)  A  general  jiUegation 
in  a  declaration,  that  damage  was  done  by  the  running  of  the 
locomotive  and  cars  of  a  railroad  company  in  a  careless  and  neg- 
ligent manner  by  its  employees,  is  subject  to  special  demurrer. 
In  the  absence  of  amendment,  a  declaration  based  on  such  an 
allegation  should  be  dismissed.  Seaboard  Air-Line  Ry.  v.  Pierce, 
120  Oa.  230 ;  Macon,  D.  &  S.  R.  Co.  v.  Stewart,  Id.  ^90 ;  Rus- 
sell v.  Central  Ry,  Co,,  119  Ga,  705.     As  to  a  suit  in  a  jus- 
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tice's  court,  see  Macon  &  Birmingham  By.  Co.  v.  Walton,  121 
Oa,  21  h.  Section  2321  of  the  Civil  Code,  under  which,  upon 
proof  of  injury  from  the  operation  of  its  locomotives,  cars,  or 
other  machinery,  a  presumption  of  negligence  arises  against  the 
railroad  company,  states  a  rule  of  evidence,  and  does  not  dispense 
with  proper  pleadings.  In  a  suit  against  a  railroad  for  the  kill- 
ing of  stock,  a  failure  to  allege  ownership  of  the  stock  furnishes 
ground  for  special  demurrer.  Georgia  Bailway  &  Electric  Go. 
V.  Knight,  122  Oa.  290.  If  there  is  a  sufficient  allegation  of 
negligence  on  the  part  of  a  railroad  company  in  respect  of  time, 
place,  and  circumstance,  it  furnishes  no  ground  for  demurrer  that 
the  declaration  does  not  give  the  name  of  the  negligent  agent 
or  agents.     Pierce  v.  Seaboard  Air-Line  By,,  122  Oa.  664. 

The  practice  and  modes  of  procedure  in  the  county  court  are 
similar  to  those  in  the  superior  court.  Civil  Code,  §§4198,  4204. 
The  court  having  erred  in  overruling  the  demurrer,  all  that  oc- 
curred subsequently  to  that  ruling  was  nugatory  and  need  not 
be  considered.     Macon  B.  Go,  v.  Walton,  121  Oa.  276. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


f^    f32|  SWEAT  V.  HENDLEY  et  al,  and  vice  v^sa. 

1.  Where  an  equitable  petition  was  filed,  seeking  specific  performance  of  a 
parol  contract  to  convey  a  tract  of  land,  alleging  possession  and  improve- 
ments made  by  the  plaintiffs  thereon,  an  amendment  was  properly  al- 
lowed which  alleged  that  the  land  included  in  the  contract  was  inadver- 
tently misdescribed  in  the  original  petition,  and  that  instead  of  being  the 
east  half  of  a  certain  lot,  containing  245  acres,  more  or  less,  it  included  the 
entire  lot,  containing  490  acres,  more  or  less. 

2.  Where  a  husband  and  wife  alleged  that  the  defendant  had  contracted  with 
them  jointly  to  convey  a  certain  lot  of  land,  and  that  they  had  taken  posses- 
sion of  it  and  placed  permanent  improvements  upon  it,  and  prayed  that  he 
be  required  to  execute  a  deed  to  them,  and  the  defendant  denied  the  exist- 
ence of  such  a  contract,  it  was  error  for  the  court  to  charge  that  the  wife 
claimed  one  half  of  the  lot  and  the  husband  the  other  half,  and  to  submit 
to  the  jury  separately  the  rights  of  the  two  as  to  the  respective  halves. 

Z.  This  is  true  although  there  was  some  evidence  indicating  that  the  wife's 
claim  against  the  defendant  originated  oa  account  of  services  rendered  to 
him,  or  on  account  of  her  interest  in  other  lands,  and  that  m  connection 
with  this  claim  the  defendant  agreed  that  if  the  husband  would  buy  the 
tract  of  land  in  dispute  and  pay  the  expenses  incident  to  the  purchase,  he 
would  make  them  both  a  deed,  and  that  the  purchase  was  made,  possession 
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taken,  and  improvements  made  accordingly,  and  although  the  defendant 
testified  that  the  husband  had  no  connection  with  the  purchase  of  one  half 
of  the  lot  and  only  acted  for  him  as  a  matter  of  accommodation  in  making 
inquiry  as  to  the  other,  and  although  the  defendant  expressed  a  willing- 
ness to  make  a  deed  to  the  wife  conveying  a  life-estate  on  account  of  her 
services  or  interest  in  the  other  tract  of  land. 

Argued  May  23,  —  Decided  June  15,  1905. 

PetitLon  for  specific  performance.  Before  Judge  Mitchell  Ber- 
rien superior  court.     January  6,  1905. 

J.  L.  Hendley  and  his  wife,  Mrs.  Julia  Hendley,  brought  their 
equitable  action  jointly  against  J.  W.  Sweat,  seeking  to  compel 
a  specific  performance  of  an  alleged  contract  to  make  a  convey- 
ance of  land  to  them.  It  was  alleged  that  the  wife  had  worked 
for  Sweat,  who  was  her  brother,  and  that  he  promised  to  re- 
munerate her,  and  asked  if  she  would  prefer  money  or  land,  to 
which  she  replied  that  she  would  prefer  land ;  that  this  conversa- 
tion occurred  in  the  presence  of  the  husband,  and  thereupon  the 
defendant  told  the  husband  that  if  he  would  find  a  good  place 
and  make  the  purchase  and  pay  all  the  expenses  connected  there- 
with, the  defendant  would  take  the  timber  for  himself  and  make  a 
deed  to  the  land  to  bqth  the  husband  and  wife;  that  the  purchase 
of  the  land  involved  in  the  controversy  was  made  accordingly, 
and  the  defendant  placed  the  plaintiffs  in  possession ;  that  thejf 
had  spent  much  time,  work,  and  money  in  improving  the  land; 
placing  buildings  upon  it  and  clearing  up  a  part  of  it;  that  the  de- 
fendant took  the  deed  to  himself  in  order  that  hi  might  sell  the 
timber,  which  he  had  dope ;  and  that  the  plaintiffs  had  since  occu- 
pied the  land  and  paid  the  taxes,  but  the  defendant  refused  to 
make  them  a  conveyance.  They  prayed  that  they  be  decreed  to 
be  the  lawful  owners  of  the  land,  and  that  the  defendant  be  re- 
quired by  decree  to  make  them  a  warranty  deed  in  fee  simple  to 
it.  As  originally  brought,  the  petition  described  the  land  in  re- 
gard to  which  the  contract  was  alleged  to  have  been  made  as 
being  the  east  half  of  lot  No.  7  in  the  10th  district  of  Berrien 
county,  containing  245  acres,  more  or  less.  The  plaintiffs 
amended  their  petition,  **in  order  to  correct  a  defect  inadvert- 
ently made  therein,"  by  alleging  that  the  land  which  the  defend- 
ant agreed  to  convey  included  all  of  lot  No.  7,  contedning  490 
acres,  more  or  less,  instead  of  one  half  thereof  as  originally  al- 
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l^ed.  This  was  objected  to  on  the  ground  that  it  set  up  a  new 
and  distinct  cause  of  action.  The  objection  was  overruled,  and 
an  exception  pendente  lite  filed  and  recorded.  In  the  main  bill 
of  exceptions  error  is  assigned  upon  it. 

The  defendant  denied  the  contract  alleged  by  the  plaintiffs,  but 
alleged,  that  he  had  bought  the  land  referred  to  in  the  petition 
and  had  allowed  the  plaintiffs  to  go  into  possession  of  it  under 
him,  with  the  expectation  that  at  some  future  time  he  would  give 
to  Mrs.  Henley,  who  was  his  sister,  a  deed  conveying  a  life-estate 
in  it,  in  order  that  she  might  have  a  good  home  as  long  as  she 
lived ;  that  he  never  contracted  to  make  a  warranty  deed ;  that  she 
had  lived  in  the  family  first  with  her  mother,  and  after  the  death 
of  the  latter  with  the  defendant,  and  had  worked,  and  the  place 
had  been  bought  by  the  joint  efforts  of  all  the  family ;  that  after 
her  marriage  he  agreed  to  pay  her  $100  for  her  interest  in  the 
place  referred  to,  but  it  was  understood  that  if  he  made  her  a 
deed  conveying  the  place  where  she  has  since  resided,  for  her 
life,  he  was  not  to  pay  her  the  $100;  that  the  improvements 
the  plaintiffs  had  made  were  small,  if  any,  and  would  not  amount 
to  the  value  of  the  place  for  rental  while  they  occupied  it. 

The  jury  found  that  the  defendant  should  execute  to  Mrs.  Julia 
Hendley  a  warranty  deed  to  the  west  half  of  the  lot  of  land  upon 
which  she  resided,  and  that  the  defendant  should  retain  the  east 
half  of  the  lot  in  question.  The  plaintiffs  and  the  defendant  each 
moved  for  a  new  trial.  Both  motions  were  overruled.  The 
defendant  filed  a  bill  of  exceptions,  and  the  plaintiffs  file  a  cross- 
bill. 

Alexander  &  Gary  and    W.  H,  Griffin^  for  Sweat. 
-B.  A,  HeTidricks,  contra. 

Lumpkin,  J.  (After  stating  the  foregoing  facts.)  1.  In  eject- 
ment or  complaint  for  land  mere  inaccuracies  of  description  may 
be  corrected  by  amendment,  but  the  declaration  can  not  be  so 
amended  as  to  sue  for  another  tract  or  parcel  of  land,  not  in- 
cluded in  the  original  suit.  This  would  be  to  add  a  new  and 
distinct  cause  of  action.  But  the  present  action  is  not  eject- 
ment or  complaint  for  land.  It  is  an  equitable  proceeding  to 
compel  specific  performance  of  a  contract  to  convey  land.  It 
would  not  be  competent  to  add  by  amendment  another  distinct 
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contract  to  convey  other  land,  and  to  seek  its  enforcement  in 
addition  to  or  instead  of  the  contract  originally  relied  on.  MU- 
bum  v.  Davis,  92  Oa.  362.  But  if  the  original  contract  was 
inisdescribed  or  erroneously  set  out,  it  could  be  corrected  by 
amendment  The  action  would  still  be  predicated  on  the  same 
contract.  It  would  still  be  an  efifort  to  compel  specific  per- 
formance of  that  contract  Mere  correction  of  a  misdescription 
of  the  terms  of  a  contract  or  of  the  land  covered  by  it  would 
not  be  adding  a  new  and  distinct  cause  of  action.  The  amend- 
ment was,  therefore,  properly  allowed.  Civil  Code,  §§  5097, 
5098 ;  at}/  of  Columbus  v.  Anglin,  120  Oa.  785 ;  McDougald 
v.  Willi/ord,  14  Ga.  665. 

2,  3.  The  presiding  judge  charged,  in  effect,  that  the  wife 
claimed  one  half  of  the  lot  for  services  rendered  the  defendant, 
or  for  her  interest  in  other  land,  and  that  if  this  were  true,  and 
she  went  into  possession  under  a  promise  of  the  defendant  to 
make  her  a  deed,  and  by  her  labor  and  expenditure  of  money 
had  made  valuable  improvements,  the  jury  should  find  in  her 
favor  as  to  that  part  of  the  property  ;  also  that  the  husband  con- 
tended that  he  was  entitled  to  have  a  deed  from  the  defendant 
to  the  other  half  of  the  lot,  and  that  if  the  contentions  of  this 
plaintiff  on  the  subject  were  correct,  the  jury  should  find  for 
him  as  to  that  half.  From  the  verdict  rendered  it  would  seem 
that  these  charges  exercised  a  strong  influence  upon  the  minds 
of  the  jury,  since  they  found  for  the  vnte  as  to  one  half  of  the 
lot,  and  for  the  defendant  as  to  the  other  half.  All  parties  to 
the  litigation  are  dissatisfied  with  the  charge,  on  the  ground  that 
it  did  not  correctly  state  the  contentions  of  the  parties,  and  with 
the  verdict  of  the  jury.  All  contend  that  the  verdict  should 
have  been  in  favor  of  the  plaintiffs  jointly,  or  in  favor  of  the 
defendant.  We  think  that  this  combined  attack  upon  the 
charge  and  the  verdict  must  prevail  The  plaintiffs  sought  to 
obtain  specific  performance  of  an  alleged  contract  made  between 
the  defendant  and  them  jointly.  They  desired  to  stand  or  fall 
on  the  right,  asserted  in  their  pleadings,  to  have  the  conveyance 
made  to  them  jointly.  Jhe  defendant  did  not  set  up  any  ground 
for  separating  the  parties  plaintiff,  but  denied  flatly  the  con« 
tract  on  which  their  claim  was  predicated.  His  mere  expres- 
sion of  willingness  to  convey  a  life-estate  to  his  sister,  not  ac- 
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ceded  to  by  the  plaintiflfs,  did  not  serve  as  a  basis  for  a  verdict 
in  her  favor  separately,  finding  that  a  conveyance  in  fee  simple 
should  be  made  to  her  as  to  one  half  of  the  land.  There  was 
nothing  in  the  pleadings  authorizing  the  chaige  stated  above, 
ur  the  verdict  of  the  jury.  See,  on  this  subject.  Lake  v.  ffardee, 
57  Oa.  460  (4);  Hfiodes  v.  Hart,  51  Ga.  320  (3);  2  Story's  Eq. 
Jur.  (13th  ed.)  934,  §770  (a). 

Jvdgment  reverb.     All  the  Justices  concur,  except  Simmons, 
C.  J,,  absent 


1 1 09         ^IjtA 

ji28 161  Bedgood-Howell  Company  v.  Moore. 

Fish,  P.  J.  1.  **If  a  written  contract  be  altered  iutentionallj,  and  in  a  ma- 
terial part  thei-eof ,  by  a  person  claiming  a  benefit  mider  it,  with  intent  to 
defraud  the  ottier  party,  such  alteration  voids  the  whole  contract,  at  the 
option  of  the  other  party."     Civil  Code,  §  3702. 

2.  An  intentional  and  fraudulent  insertion  of  additional  property  in  a  chattel 
mortgage  by  the  mortgagee  renders  the  instrument  void.  Bower  ©.  Cole, 
74  Tex.  222 ;  HoUingsworth  ».  Holbrook,  80  Iowa,  151. 

8.  "  The  materiality  of  an  alteration  is  a  question  of  law ;  the  fact  of  an 
alteration  is  a  question  for  the  jury."  Civil  Code,  §8703.  That  the  court, 
in  one  portion  of  its  charge,  leaves  the  materiality  of  an  alleged  alteration 
to  the  jury,  is  not  cause  for  a  new  trial,  when  the  alteration,  if  made,  was 
unquestionably  material,  and  the  jury  found  that  it  was  made. 

4.  Refusal  of  an  oral  request  to  charge  is  not  cause  for  a  new  triaL 

6.  The  verdict  was  authorized  by  the  evidence. 

Judgment  affirmed.    All  the  Justices  concur,  except  Simmons,  C.  J.,  absent 

Argned  May  28,  ~  Decided  June  16,  1906. 

Illegality.      Before  Judge  Mitchell.      Thomas  superior  court. 
January  11,  1905. 

J.  D.  McKenzie,  Roddenhery  &  Luke,  and  Shipp  &  Kline,  for 
plaintiflf  in  error.      W,  H,  Hammond,  contra. 


HOSCH  LUMBER  COMPANY  v,  WEEKS. 

Where  several  executors  of  a  will  have  qualified,  the  joint  act  of  all  of 
them  is  necessary  to  execute  a  special  trust  created  by  the  will. 
Where  one  of  several  coexecutors  executes  a  deed  which  depends  for  its  va- 
lidity upon  the  signature  of  all,  the  heirs  of  the  estate  will  not  be  held  to 
have  acquiesced  in  his  unauthorized  act,  where  there  is  no  evidence  that  ac- 
tual notice  of  the  execution  of  the  deed  was  ever  brought  home  to  them  and 
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the  deed  is  not  recorded  until  after  the  execQtk>n  and  record  of  a  later 
deed  by  an  administrator  de  bonis  non  of  the  estate. 
8.  A  party  who  giTes  notice  to  his  adyersary  that  the  depositions  of  a  named 
witness  will  be  taken  at  a  giyen  time  and  place  is  under  no  legal  obligation 
to  agipeax  at  the  place  and  time  stated  and  take  the  depositions.  If  the  op- 
posite party«  after  complying  with  the  notice,  desires  the  evidraice  of  the 
witness  for  himself,  he  mnst  on  his  own  part  give  notice  to  his  adversary  as 
reqaired  by  the  law  relatiBg  to  the  taking  of  depositions.  He  may  not 
^crofls^xamhie  *'  a  witness  who  has  neTor  been  eyamined  in  chief,  and  in- 
trodnoe  in  evidence  the  depositions  so  taken. 

ArgiMd  Maj  2«,-I>eaft4ed  Joae  IS,  IMS. 

Ejectment  Before  Jadge  MitchelL  Colquitt  superior  court 
January  9,  1905. 

A,  O*  P&well,  C,  J,  ffaden,  W.  S.  Humphreys^  Y,  L.  Watson, 
and  S.  Z.  Bryan,  for  plaintiffs.     Shipp  &  Kline,  for  defendant 

Gandleb,  .J.  This  was  a  common-law  action  of  ejectment, 
brought  to  recover  a  lot  of  land  in  Colquitt  county.  Several 
demises  were  laid,  as  will  hereafter  more  fully  appear.  The 
plaintiff  and  the  defendant  claimed  under  a  common  source  of 
title,  viz.,  the  estate  of  James  Davison,  of  Qreene  county,  who 
held  under  a  grant  from  the  State,  and  who  died  in  1882,  leav- 
ing a  will  in  which  it  was  provided  that  the  testator's  wild  lands 
(which  included  the  lot  now  in  dispute)  ''be  sold  at  such  time 
and  place  as  may  be  to  the  best  interest  of  my  estate,  at  the 
discretion  of  my  executors  and  the  ordinary  of  this  (Greene) 
county."  The  testator's  wife,  Ella  M.  Davison,  was  made  execu- 
trix, and  W.  F.  Davant  and  W.  A.  Overton  executors  of  the  will 
In  1884  Davant  and  Overton,  by  consent  of  the  executrix,  re- 
signed as  executors,  and  were  duly  discharged  from  their  trust 
by  the  ordinary  of  Greene  county.  In  1894  Robert  E.  Davison 
filed  a  petition  in  the  court  of  ordinary  of  Greene  county,  recit- 
ing that  the  duly  nominated  executors  of  the  estate  of  James 
Davison  were  no  longer  qualified  to  act,  and  that  the  estate  was 
not  fully  administered,  and  praying  that  he  be  appointed  admin- 
istrator de  bonis  non  cum  testamento  annexo  of  the  estate  of 
James  Davison.  The  petition  was  granted,  and  letters  of  admin- 
istration issued  to  Robert  E.  Davison.  In  1897,  for  the  purpose 
of  administering  the  estate  of  James  Davison,  and  for  distribu- 
tion among  the  heirs  of  the  estate,  the  administrator  applied  for 
and  received  from  the  ordinary  of  Greene  county  permission  to 

22 
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sell  all  the  wild  lands  of  the  estate  of  James  Davison  at  public 
or  private  sale,  by  tracts  or  as  a  whole,  citation  and  notice  hav- 
ing first  been  made  and  published;  and  on  June  8,  1897,  the  lot 
in  dispute,  with  others,  was  conveyed  by  the  administrator  to 
Charles  J.  Haden.  This  deed  was  recorded  in  the  office  of  the 
clerk  of  the  superior  court  of  Colquitt  county,  on  May  6,  1898. 
On  April  6,  1903,  the  administrator  made  a  deed  in  which  it 
was  recited  that  ^the  estate  of  James  Davison,  deceased,  late  of 
Greene  county,  Ga.,  has  been  fully  administered,  pursuant  to  the 
terms  of  the  wiU  of  said  deceased,  James  Davison,  and  all  of  the 
debts  of  said  estate  have  been  fully  paid,"  and  conveying  to  the 
devisees  named  in  the  will,  four  in  number,  "all  the  right,  title, 
and  interest  in  the  real  property  of  said  estate  that  may  yet 
remain  in  said  estate,"  designating  certain  lots,  including  the  one 
now  in  suib.  In  1899  C.  J.  Haden  conveyed  the  land  in  dis- 
pute to  the  Hosch  Lumber  Company,  the  plaintiff  below,  and  in 
1903  the  devisees  under  the  will  of  James  Davison  made  a  like 
conveyance  to  Haden.  The  foregoing  is  an  outline  of  the  claim 
of  title  set  up  by  the  plaintiff.  The  defendant  introduced  a  quit- 
claim deed  made  by  W.  F.  Davant  (who,  as  will  have  been  seen, 
was  one  of  the  executors  of  the  will  of  James  Davison)  to  J.  K 
Norman,  dated  March  7,  1882,  and  recorded  September  12,  1898, 
covering  the  lot  in  dispute ;  and  a  warranty  deed  from  Norman 
to  the  defendant,  dated  November  10,  1883,  and  recorded  in 
1899.  The  defendant  also  introduced  in  evidence,  over  the  ob- 
jection of  counsel  for  the  plaintiff,  what  purported  to  be  the 
depositions  of  W.  F.  Davant,  in  which  he  testified,  that  he  was 
executor  of  the  will  of  James  Davison,  and  had  the  entire  man- 
agement of  the  estate ;  that  the  other  executor,  Overton,  and  the 
executrix,  Mrs.  Ella  M.  Davison,  gave  the  management  of  the 
estate  entirely  to  him;  that  he  executed  and  delivered  the  deed 
dated  March  7,  1882,  to  James  Davison,  "as  the  virtually  sole 
executor,  and  for  the  benefit  of  the  estate;"  that  the  transactioa 
was  bona  fide,  and  done  in  the  interest  of  the  estate ;  that  the 
other  executor  and  the  executrix  did  not  eign  the  deed,  because 
the  entire  matter  was  left  to  him ;  and  that  in  making  the  deed 
he  acted  as  sole  executor  by  request  of  the  other  executor  and 
the  executrix.  The  defendant  also  introduced  a  certified  copy 
of  a  petition  to  the  court  of  ordinary  of  Gieene  county,  by  Davant, 
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Overton,  and  Mrs.  Davison,  executors  of  the  estate  of  James 
Davison,  reciting  that  it  was  to  the  interest  of  the  estate,  and 
in  accordance  with  the  will  of  their  testator,  that  "  all  the  virild 
and  scattered  lands  belonging  to  said  estate  be  sold,"  designating, 
among  others,  the  lot  in  controversy,  and  praying  for  an  order 
granting  leave  to  sell  such  lands  at  private  sale.  In  pursuance 
of  this  petition  it  was  ordered  ''that  such  executors  have  leave 
to  sell  such  wild  lands  at  private  sale,  if  they  think  it  is  to  the 
interest  of  said  James  Davison's  estate  to  sell  the  same."  The 
quitclaim  deed  made  by  Davant  to  Norman,  by  virtue  of  this 
order,  to  which  we  have  already  referred,  contained  no  recital 
of  the  authority  under  which  it  was  executed,  and  was  signed, 
^'Wm.  F.  Davant,  executor  of  James  Davison,  deceased."  At  the 
conclusion  of  the  evidence,  the  court  directed  a  verdict  for  the 
defendant,  and  the  plaintifif  excepted. 

1.  It  will  be  seen  that  the  plaintiff  put  in  evidence  without 
objection  a  chain  of  title  apparently  complete,  originating  in  a 
grant  from  the  State  to  James  Davison.  The  defendant's  title 
sprang  from  the  same  source,  and  the  question  arises,  who  has 
the  better  title  ?  The  parting  of  the  ways  came  with  the  quit- 
claim deed  by  Davant  to  Norman  in  1882.  The  decision  of  this 
case  turns  in  large  measure  upon  the  construction  of  this  deed ; 
for  if  it  conveyed  title,  the  subsequent  deed  from  the  administra- 
tor de  bonis  non  was  nugatory,  and  the  court  was  right  in  direct- 
ing a  verdict  for  the  defendant ;  while  if  it  did  not  pass  title,  the 
defendant  must  yield  to  the  superior  claim  of  the  plaintiff.  The 
deed  from  Davant  to  Norman  was  executed  by  virtue  of  a  provi- 
sion in  the  will  of  James  Davison,  that  the  wild  lands  of  the 
testator's  estate  be  sold  at  such  time  and  place  as  might  be  to 
the  interest  of  the  estate,  at  the  discretion  of  his  executors  (three 
in  number)  and  the  ordinary  of  Greene  county.  The  vital  ques- 
tion at  issue  is  whether  or  not  Davant,  a  single  executor,  had  au- 
thority to  execute  a  deed  which  would  pass  title,  his  coexecutors 
having  qualified  but  failing  to  join  with  him  in  the  deed.  There 
seems  to  be  no  doubt  that  in  ordinary  acts  of  administration  of 
an  estate  the  act  of  one  executor  is  the  act  of  all,  and  is  binding 
upon  the  estate.  Rcdl  v.  Carter,  8  Oa.  388;  WUkerson  v. 
WootUn,  28  Go.  568;  Wilhm  v.  Whitfield,  38  Oa.  270.  The 
sale  of  the  wild  lands  of  the  estate  of  James  Davison,  however. 
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was  a  special  trust  created  bj  the  will ;  and  the  concurrent  dis- 
cretion of  the  three  executors  and  the  ordinary  of  Greene  county 
was  required  to  execute  it ;  and  it  is  well  settled  that  to  execute 
a  special  trust  aU  the  executors  must  join.  This  distinction  was 
dearly  drawn  in  the  Code  of  1882,  §2449,  which  was  in  force  at 
the  time  the  deed  from  Davant  to  Norman  was  executed,  and  is 
still  the  law  of  this  State.  See  Civil  Code,  §3317,  where  it  is 
provided  that  ^if  more  than  one  [executor]  qualifies,  each  is 
authorized  to  discharge  the  usual  functions  of  an  executor,  but  all 
must  join  in  executiug  special  trusta"  See  also  Willson  v.  Whii* 
field,  supra ;  5  Ena  Dig.  Gn.  Bep.  845. 

2.  It  is  claimed,  however,  by  counsel  for  the  defendant,  that 
the  heirs  of  James  Davison  and  those  claiming  under  them  are 
estopped  by  long  acquiescence  in  the  deed  from  Davant  to  Nor- 
man. A  complete  reply  to  this  contention  is  that  there  is  in  the 
record  no  evidence  whatever  of  actual  notice  to  the  heirs  of  the 
deed,  while  that  instrument  was  not  recorded  until  September  12, 
1898,  more  than  sixteen  years  after  its  execution,  and  several 
months  after  the  record  of  the  deed  from  Davison,  administrator, 
to  Haden.  It  was  not  shown  that  any  part  of  the  purchase- 
I^ice  received  by  Davant  from  Norman  was  paid  to  the  hdrs, 
or  that  they  knew  at  any  time  that  the  conveyance  had  been 
made.  It  was  not  claimed  that  the  defendant  or  his  predeces- 
sors in  title  had  acquired  any  prescriptive  title  to  the  land  in 
controversy. 

3.  It  was  sought  to  show  by  the  depositions  of  Davant  that  he 
had  authority  from  the  coexecutors  to  execute  the  deed  to  Nor- 
man and  to  manage  the  affairs  of  the  estate  generally.  From  the 
bill  of  exceptions  it  appears  that  there  was  no  evidence  that  these 
depositions  were  taken  upon  notice;  "that  they  were  not  accom- 
panied by  any  notice  to  take  the  same,  nor  was  there  any  service 
OP  evidence  of  service  thereon ;  that  they  were  not  dated ;  neither 
was  it  shown  that  they  were  taken  in  any  lawful  manner  or  by 
any  lawful  authority,  being  unaccompanied  by  any  caption  or  re- 
turn. The  deposition  began  in  the  following  language :  *  Hosch 
Lumber  Co.  vs.  J.  S.  Weeks  et  aL;  in  the  superior  court  of 
Colquitt  county ;  Greorgia,  Greene  county ;  deposition  of  W.  F. 
Davant,  being  duly  sworn  on  cross-examination  by  the  defend- 
ant'     Then  follows  the  deposition,  signed  by  W.  F.  Davant; 
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and  foUowiDg  the  signature  of  W.  F.  Davant  was  the  following : 
'The  foregoing  depositions  were  taken  before  me  as  stated  in 
the  caption,  and  answers  reduced  to  writing  hj  me ;  and  I  certify 
that  I  am  not  interested  in  the  cause  nor  of  kin  or  counsel  to 
either  of  the  parties.  George  A.  Merret,  Commissioner.'  There 
was  attached  an  order  from  John  C.  Hart,  judge  of  the  superior 
court,  appointing  George  A.  Merret  as  a  commissioner  to  take 
depositions  in  the  county  of  Greene,  and  a  statement  of  Merret 
that  he  accepted  the  appointment.  There  was  no  notice  to  take 
the  deposition,  and  no  evidence  of  any  notice,  nor  any  waiver 
thereof."  It  appeared  further  that  counsel  for  the  defendant 
''  stated  that  he  had  been  served  with  a  notice  by  the  plaintiff 
to  take  this  witness's  testimony,  but  that  the  plaintiff  failed  to 
attend  at  the  hearing,  and  that  the  defendant  proceeded  to  cross- 
examine  the  witness  and  to  have  his  testimony  taken."  The 
depositions  were  admitted  over  the  objections  of  the  plaintiff, 
and  this  is  assigned  as  error.  Clearly  the  evidence  was  inad- 
missible. There  was  barely  a  semblance  of  compliance  with 
the  provisions  of  the  Civil  Code,  §§  5315,  5316,  5317,  relatmg 
to  the  formal  requisites  of  depositions  to  be  used  as  evidenca 
The  mere  statement  of  counsel  in  the  court-room  can  not  sup- 
ply the  deficiency  of  these  vital  requisites.  Conceding  every- 
thing that  he  stated,  the  depositions  were  still  inadmissibla 
They  purported  to  have  been  the  *' cross-examination "  of  the 
witness  Davant  A  cross-examination  where  there  has  been  no 
examination  in  chief  is  a  paradox.  If,  after  having  been  notified 
by  the  plaintiff  that  the  depositions  of  the  witness  would  be 
taken,  and  having  complied  with  the  notice,  and  the  plaintiff 
having  failed  to  put  in  an  appearance  at  the  time  specified,  the 
defendant  desired  the  testimony  of  the  witness  in  his  own  be- 
half, he  should  on  his  part  have  given  the  plaintiff  notice  that 
the  witness  would  be  examined  as  his  witness.  The  plaintiff 
was  under  no  legal  obligation  to  examine  the  witness  after  hav- 
ing given  notice  that  his  depositions  would  be  taken;  and  if 
b6  was  to  be  examined  as  a  witness  for  the  other  party,  the 
plaintiff  had  the  right  to  be  notified,  so  as  to  be  present  and 
cross-examine  him. 

Judgment  reversed.       All  the  Justices  concur^  except  Simmons^ 
C.  J.,  absent. 
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HENDRICKS,  executor,  v.  SOUTHERN  RAILWAY  CO. 

1.  An  action  for  damages  was  brought  against  a  railway  company  on  the 
groimd  that  a  house  located  near  the  railroad  track  was  set  on  fire  by 
sparks  negligently  emitted  from  an  engine  pulling  one  of  the  defendant's 
trains.  A  verdict  was  rendered  in  favor  of  the  plaintiff,  and  on  motion  a 
new  trial  granted.  On.  a  second  trial  a  verdict  was  again  rendered  for  the 
plaintiff,  for  a  slightly  smaller  sum.  A  second  motion  for  new  trial  was 
made,  and,  upon  the  hearing  before  a  different  judge  from  the  one  who 
presided  at  the  trial,  it  was  granted.  The  motion  contains  no  grounds  as- 
signing error  in  rulings  of  the  court  which  would  authorize  a  new  trial, 
and  the  evidence  was  sufficient  to  sustain  the  verdict.  Heldy  that  the  ver- 
dict should  have  been  allowed  to  stand,  and  the  grant  of  a  second  new  trial 
was  error. 

2.  The  will  of  a  married  woman  named  her  husband  as  executor,  "  with  full 
and  ample  power  to  take  charge  of  her  entire  property,  personal  and  real, 
to  manage  it  as  in  his  discretion  seemed  best  to  him,  to  sell  and  cimvey 
and  reinvest  the  proceeds  of  any  sale  made  in  both  personalty  and  realty  as 
he  deemed  best ;  and  all  sales  of  both  personal  and  real  property  to  be 
solely  in  the  discretion. of  her  said  executor  at  private  or  public  sale,  or  in 
such  manner  and  on  such  terms  as  he  saw  fit  to  adopt  relative  to  any  and  all 
her  property,  without  any  order  from  the  court  of  oi*dinary  for  such  sale  or 
reinvestment ;  that  her  said  executor  was  to  be  left,  in  the  management  of 
her  said  estate,  to  his  own  discretion,  and  should  not  be  compelled  to  make 
returns  of  bis  acts  and  doings  in  the  premises,  she  reposing  entire  confi- 
dence in  his  judgment  and  discretion  to  manage  the  property  for  the  best 
interest  of  his  and  her  children,  without  any  interference  by  the  court  or 
orders  and  directions  therefrom ;  she  therefore  gave  him  [power]  to  manage 
without  restrictions  all  her  said  property,  leaving  it  with  him  when  and 
where  to  divide  it  out  among  their  children,  or  to  keep  it  together  as  long  as 
he  lived,  or  until  the  youngest  child  became  of  age,  before  any  division 
thereof ;  or  to  make  provision  earlier  or  at  any  time  that  he  saw  fit  and 
in  the  manner  that  he  thought  best ;  that  her  said  executor  should  not  he 
made  to  account  for  the  management  or  disposition  of  her  property  or  the 
proceeds  thereof,  but  should  have  absolute  and  untrammelled  control  of 
her  entire  estate  during  his  life  without  liability  therefor ;  and  at  his  death 
the  estate  then  in  his  hands  should  be  divided  equally  between  his  chil- 
dren, share  and  share  alike ;  but  should  the  said  executor  make  any  ad- 
vances to  any  child  during  his  or  her  life  as  part  of  his  or  her  said  child's 
distributive  share  in  the  estate  of  testator,  then  such  advances  so  made 
shall  be  accounted  for  by  such  child  in  the  distribution  among  the  chil- 
dren of  testator.'*  Held^  that  this  provision  did  not  vest  the  legal  estate 
at  once  in  the  husband  individually.  The  executor  had  the  right  to  keep 
the  estate  intact  and  manage  it  at  least  until  the  youngest  child  became 
of  age ;  and  for  the  negligent  destruction  of  property  forming  a  part  of 
such  estate  during  that  time  he  could  sue  as  executor. 

8.  On  the  trial  of  an  action  based  on  the  contention  that  property  was  negli- 
gently set  on  fire  by  sparks  emitted  by  a  railroad  engine,  it  being  in  con- 
troversy whether  the  engine  was  properly  equipped  and  handled,  evidence 
tending  to  show  that  on  that  day,  and  near  the  time  of  the  alleged  burning, 
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the  same  engine  threw  out  sparks  and  cinders  which  set  fire  to  grass  along 
the  right  of  way  of  the  railroad  at  two  different  points,  was  admissible. 

Argaed  Hay  26,— Decided  Jane  15, 1906. 

Action  for  damages.  Before  Judge  Roberta  Pulaski  superior 
court.     December  27,  1904. 

W.  L.  &  Warren  Grice,  for  plaintiflF. 
DeLoLcy  &  Bishop,  for  defendant 

Lumpkin,  J.  T.  R  Hendricks,  as  executor  of  his  deceased 
wife,  brought  suit  against  the  ^uthern  Railway  Company,  to  re- 
cover damages  for  the  burning  of  a  house  and  contents  located 
near  the  right  of  way  of  the  railway,  and  which  it  was  alleged 
were  set  on  fire  by  sparks  or  cinders  carelessly  thrown  from  one 
of  its  engines.  The  defendant  denied  the  allegations  of  the  'dec- 
laration that  the  fire  wa!^  caused  by  its  engine,  and  that  there 
was  negligence  on  its  part.  Two  verdicts  were  found  in  favor 
of  the  plaintiff.  A  second  motion  for  new  trial  was  made,  con- 
taining fourteen  grounds.  But  we  think  that  none  of  them  au- 
thorized the  verdict  to  be  set  aside. 

Among  these  grounds  was  one  complaining  that  the  court  held, 
that,  under  the  will  of  Mrs.  Hendricks,  the  substance  of  which 
is  set  out  in  the  second  headnote,  the  executor  had  the  right  to 
keep  the  estate  intact  until  the  youngest  child  became  of  age ; 
and  that  the  executor  consequently  had  the  right  to  sue  for  an 
injury  to  the  property  resulting  from  a  negligent  tort.  In  this 
we  think  he  was  right 

There  was  conflict  in  the  evidence  as  to  whether  the  fire  was 
the  result  of  sparks  or  cinders  thrown  off  by  the  defendant's  en- 
gine. A  witness  testified  that  when  the  engine  which  it  is  claimed 
emitted  sparks  passed  a  place  about  four  and  a  half  miles  from 
the  place  of  the  burning,  it  was  throwing  out  sparks  which  set 
fire  to  the  grass  along  the  right  of  way.  Another  witness  testi- 
fied to  a  similar  state  of  facts  at  a  place  about  five  miles  from 
the  point  where  the  plaintiff's  house  was  burned.  The  latter 
witness  stated  that  he  saw  grass  on  fire  about  seventy-five  or 
eighty  feet  from  the  railroad,  and  that  it  began  to  bum  as  soon 
as  the  train  passed.  A  third  witness  testified  that  the  engine 
emitted  cinders  and  sparks  as  large  as  a  man's  thumb,  and  in 
considerable  quantities;  that  they  remained  red  hot  until  they 
fell  to  the  ground  and  fired  the  grass  along  the  right  of  way. 
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Evidence  was  introduced,  on  behalf  of  the  .defendant  to  show 
that  the  engine  was  properly  equipped  with  a  spark-arrester 
which  was  in  good  condition.  Its  boiler  inspector  testified  that 
the  meshes  or  holes  iu  the  netting  on  this  locomotive  were  three 
sixteenths  of  an  inch  in  size;  that  if  smaller  holes  were  used  it 
would  clog  the  engine  and  prevent  the  necessary  draft;  and  that 
if  the  netting  was  all  right,  nothing  larger  could  pass  through. 
On  cross-examination  he  testified  that  a  spark  larger  than  a 
pencil  could  not  pass  through  the  spark-arrester,  and  that  "if 
an  engine  had  thrown  out  sparks  larger  than  that  cedar  pencil 
and  thrown  them  from  sixty  to  eighty  feet,  and  they  stayed 
alive  until  they  got  on  the  ground,  such  an  engine  could  not 
have  been  equipped  with  a  first-class  spark-arrester."  The  plain- 
tiff did  not,  therefore,  rely  upon  a  mere  presumption  arising 
from  proof  of  injury,  but  introduced  additional  evidence  bearing 
on  the  question  of  negligence.  It  was  not  only  admissible;  it 
was  very  material  A  careful  examination  of  the  record  dis- 
closes no  reason  why  this  second  verdict  should  have  been  set 
aside.  See  Brown  v.  Benson^  101  Oa.  753 ;  Central  By.  Co.  v. 
Trammell,  114  Oa.  312. 

Judgment  reversed.  All  the  Justices  concur^  except  Simmons, 
C.  J.^  absent,  and  Evans,  J.,  disqualified. 


CALLAWAY  v.  IRVIN,  administrator. 

1.  Where  land  belonging  to  the  estate  of  a  decedent  is  actually  admeasured  l^ 
commissioners  appointed  to  set  apart  dower  to  his  widow,  and  she  enters 
into  possession  of  the  same  with  the  aoquiesoeooe  of  all  persons  concerned, 
it  is  not  essential  to  the  creation  of  a  dower  estate  therein  that  there  should 
be  an  order  of  court  formally  assigning  the  land  to  her  as  dower.  It  fol- 
lows that  the  right  to  enjoy  the  reversionary  interest  in  the  land  is  post- 
poned until  the  termination  of  the  dower  estate  by  her  death,  and  prescrip- 
tion will  not  run  against  persons  entitled  to  the  reversion  until  their  right 
of  enjoyment  accrues. 

2.  Where  the  record  of  a  legal  proceeding  shows  on  its  face  that  sn  order 
passed  in  vacation  by  the  judge  of  the  superior  court  is  void  for  want  of 
jurisdiction  over  the  subject-matter,  such  order  may  be  collaterally  at- 
tacked at  any  lime  by  any  person  who  has  not  by  his  conduct  estopped 
himself  from  questioning  its  validity. 

S.  Under  the  act  of  March  17,  1866,  declaring  under  what  circumstanoes  a 
judge  of  the  superior  court  may  in  vacation  give  direction  in  a  case  wbeie 
it  appears  that  it  has  become  impossible  to  carry  out  the  provisions  of  a 
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will,  Jurisdiction  of  the  sabJect-maUer  depends  upon  the  consent  in  writin^^ 
of  all  penons  at  interest,  who  are  sui  juris,  that  the  judge  may  render  a 
decree.  If  a  feme  covert  be  a  beneficial  under  a  will  probated  prior  to 
the  married  woman^s  act  of  1866,  and  her  husband  has  taken  no  steps  to 
enforce  his  marital  rights  with  respect  to  the  devise  or  bequest  made  to  her 
by  the  testator,  her  written  consent  that  the  judge  may  entertain  jurisdic- 
tion of  a  petition  for  direction  presented  by  tbe  executor  is  essential  to  the 
yalidity  of  an  oider  passed  in  vacation,  authorizing  the  executor  to  sell  the 
property  of  the  estate. 
4.  Estoppel  by  judgment  can  not  be  successfully  urged  as  a  defense  to  a  suit 
brought  by  a  single  plaintiff,  where  it  appears  that  in  a  former  suit  jointly 
faistituted  by  him  and  others  with  respect  to  the  same  matter  the  defendant 
interposed  several  distinct  defenses,  some  going  to  the  meriu  of  the  contro- 
versy and  one  to  the  right  to  maintain  the  action  as  brought,  and  It  does 
not  appear  upon  which  of  these  defenses  the  judgment  in  his  favor  was 
rendered. 

Argued  April  14,— Decided  Jane  16,  1905. 

Complaint  for  land.  Before  Judge  Holden.  Wilkes  superior 
court    November  8,  1904. 

On  August  25,  1861,  Seaborn  Callaway  died,  leaving  a  will 
which  contained  the  following  provisions:  "Item  2.  I  wish  all 
mj  property  kept  together  and  used  as  I  have  used  the  same 
daring  the  life  of  my  wife,  she  to  have  the  privilege,  with  the 
consent  of  my  executors,  of  giving  off  to  my  children,  as  they 
become  of  age  or  marry,  such  parts  as  she  and  they  may  select, 
to  be  accounted  for  in  the  final  division,  as  shall  be  also  what  I 
have  given  heretofore  to  any  of  my  children.  Item  3.  At  the 
death  of  my  wife,  I  wish  my  property  equally  divided  between 
my  children.  .  .  Item  5.  If  any  of  my  children  die  without 
leaving  children,  I  wish  the  share  given  to  them  by  this  will 
to  revert  to  my  other  children.  .  .  Item  7.  In  the  event 
of  my  wife's  marriage,  I  wish  her  to  have  an  equal  part  of  my 
estate  set  off  to  her,  which  shall  at  her  death  revert  to  my  chil- 
dren under  the  above  limitations."  The  will  was  duly  probated 
on  September  9th  of  the  same  year,  and  letters  testamentary  is- 
sued to  Simeon  Parker  Callaway,  one  of  the  executors  therein 
named,  who  was.  a  son  of  the  testator.  The  property  of  the 
estate  was  kept  together  until  the  year  1866,  when  Mrs.  Cal- 
laway, the  widow  of  the  testator,  intermarried  with  one  William 
Bryant  and  gave  notice  to  the  executor  of  her  election  to  take 
dower.  The  executor  thereupon  presented  a  petition  for  direc- 
tion to  the  jndge  of  the  superior  court  of  Wilkes  county,  reciting 
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Id  the  petition  that  Mrs.  Callaway  had  remarried  and  had  elected 
to  take  dower,  and  stating  various  reasons  why  it  was  no  longer 
practicable  to  carry  out  the  intention  of  the  testator  of  keeping 
the  property  together  for  the  support  of  his  family.  The  ex- 
ecutor also  set  forth  the  names  of  the  children  interested  in  the 
estate,  some  of  whom  were  minors,  and  stated  that  one  of  the 
adult  beneficiaries  under  the  will,  Martha  L.  Callaway,  had  mar- 
ried Henry  K  Spratlin.  Licluded  among  those  alleged  to  have 
attained  their  majority  was  the  name  of  Marshall  S.  Callaway. 
By  an  order  passed  at  chambers  the  judge  appointed  Spratlin 
as  guardian  ad  litem  to  represent  the  minor  children,  and  he 
accepted  the  appointment,  and,  in  his  representative  capacity, 
signed  a  written  consent  that  the  judge  might  at  chambers  ren- 
der such  decree  as  he  might  deem  proper  under  the  petition,  and 
might  decide  any  issue  of  fact  that  might  be  raised  by  any  of 
the  parties  at  interest  This  written  consent  appears  to  have 
been  signed  by  Spratlin  in  his  individual  capacity  also,  and  by 
all  of  the  children  who  the  petition  allied  were  adults,  except 
the  wife  of  Spratlin,  formerly  Martha  L.  Callaway,  and  the  execu- 
tor. It  was  also  signed  by  the  testator's  widow,  Mrs.  Bryant,  and 
by  William  Bryant,  with  whom  she  had  intermarried.  At  cham- 
bers, on  December  13,  1866,  the  judge  passed  an  order  which  re- 
cited that  'Hhe  parties  interested"  had  requested  that  he  should 
••decide  the  various  matters  presented  in  said  will  "and  which 
directed  the  executor  to  sell  at  public  sale,  in  the  same  manner 
as  executors  usually  sell,  "  all  the  property  of  [the  testator]  except 
so  much  as  may  be  set  oflf  for  the  widow's  dower."  The  executor 
was  also,  by  this  order,  given  instructions  as  to  how  to  make 
distribution  of  the  proceeds  of  the  sale.  The  land  belonging 
to  the  estate  was  brought  to  sale  by  the  executor  under  this 
order,  was  bid  oflf  by  Samuel  Barnett,  and  on  February  5,  1867, 
the  executor  made  to  him  a  deed.  The  purchaser  at  the  sale 
subsequently  conveyed  the  land  to  Gabriel  Toombs,  and  from 
him  it  passed,  by  a  chain  of  deeds  made  by  persons  claiming 
under  him,  to  Barnett  Irvin,  to  whom  it  was  conveyed  on 
January  6,  1886.  The  conveyances  last  referred  to  purported 
to  convey  a  fee-simple  estate  in  the  land,  Samuel  Barnett  hav- 
ing on  January  9,  1867,  prior  to  the  executor's  sale,  secured  a 
deed  from  William  Bryant  and  his  wife,  formerly  Mrs.  Callaway, 
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to  that  portion  of  the  tract  which  she  daitned  as  dower.  The 
portion  so  claimed  as  dower  was  run  off  and  platted  by  com- 
missioners, she  took  possession  of  it  as  her  dower,  and  it  was 
so  treated  by  all  persons  concerned,  though  no  order  of  court 
formally  setting  it  apart  as  dower  appears  of  record.  Bamett 
Irvin  and  his  predecessors  in  title  under  the  executor's  sale  and 
the  deed  conveying  the  dower  interest  remained  in  undisturbed 
possession  of  the  land  up  to  the  time  of  the  death  of  Mrs. 
Bryant,  which  occurred  in  December,  1898.  On  January  12, 
1900,  Simeon  Parker  Callaway,  Marshall  S.  Callaway,  and  oth- 
ers claiming  under  the  will  of  Seaborn  Callaway,  brought  against 
Bamett  Irvin  an  action  to  recover  the  tract  of  land  which  Mrs. 
Bryant  had  claimed  as  dower.  Soon  thereafter  Bamett  Irvin 
died,  and  his  administrator,  Charles  R  Irvin,  was  made  a  party 
defendant  in  his  stead.  The  defense  interposed  was:  (1)  title 
derived  from  Samuel  Bamett;  (2)  title  by  prescription,  and 
the  making  of  valuable  improvements  on  the  land;  (3)  a  de- 
nial that  dower  was  ever  set  apart  to  the  widow  of  Seaborn  Cal- 
laway; and  (4)  estoppel,  operating  against  Simeon  Parker  Cal- 
laway, from  asserting  title  to  the  premises,  he  having,  in  his 
capacity  of  executor  of  Seaborn  Callaway,  conveyed  the  land  by 
absolute  deed  to  Samuel  Bamett,  the  defendant's  predecessor  in 
title.  The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  upon  an  agreed  statement  of  facts,  and  judgment  in 
favor  of  the  defendant  was  rendered.  The  case  was  then  taken 
to  the  Supreme  Court  for  review,  but  was  there  dismissed  for 
want  of  prosecution. 

The  present  action  is  a  complaint  for  land,  brought  by  Mar- 
shall S.  Callaway  on  October  3,  1903,  against  Charles  E.  Irvin,  as 
administrator  of  Bamett  Irvin,  to  recover  a  one -seventh  un- 
divided interest  in  the  tract  of  land  in  which  the  plaintiff's 
mother,  Mr&  Bryant,  claimed  a  dower  estate.  In  addition  to  the 
defenses  interposed  to  the  previous  action  to  which  the  plaintiff 
was  a  party,  the  administrator  filed  a  plea  of  res  judicata.  By 
an  amendment  to  his  petition  the  plaintiff  alleged  that  the  order 
under  which  the  land  was  sold  at  executor's  sale  was  void  for 
want  of  jurisdiction  on  the  part  of  the  judge  of  the  superior  court 
to  pass  it  in  vacation  without  the  written  consent  of  all  parties 
at  interest,  and  the  sale  was  attacked  on  the  ground  that  it  was 
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not  made  in  conformity  to.  the  order,  and  for  other  reasons.  The 
case  proceeded  to  a  trial  on  the  merits,  and  resulted  in  the  direc- 
tion of  a  verdict  in  favor  of  the  defendant  Exception  is  taken 
hj  the  plaintifiF  to  the  disposition  thus  made  of  his  case. 

3.  H.  Sibley f  for  plaintiff.      S.  H.  Hardeman^  for  defendant 

Evans,  J.  (After  stating  the  facts.)  1.  As  the  land  which 
^Mrs.  Bryant  claimed  as  dower  was  actually  admeasured  by  com- 
missioners appointed  to  set  apart  dower  to  her  out  of  the  lands 
of  her  deceased  husband,  and  as  she  went  into  possession  of  this 
tract,  and  all  persons  concerned  acquiesced  in  her  assertion  of  a 
dower  estate  therein,  including  the  defendant's  predecessors  in 
title,  it  matters  not  that  no  formal  judgment  of  the  superior  court 
assigning  dower  to  her  was  shown  to  have  been  rendered.  WdU 
V.  DUlard,  93  Oa.  682.  The  right  of  action  of  the  plaintiff  did 
not  accrue  until  the  death  of  Mrs.  Bryant  Id.  683 ;  Napier  v. 
Anderson,  95  Oa.  618. 

2.  The  plaintiff  swore,  as  a  witness  on  the  trial,  that  at  the 
time  the  executor  of  his  father's  will  procured  the  order  of  the 
chancellor  authorizing  a  sale  of  the  property  of  the  estate,  he  (the 
plaintiff)  was  only  nineteen  years  of  age ;  that  he  had  no  notice 
of.  the  executor's  petition  for  direction,  and  did  not  sign  the 
written  consent  upon  which  the  order  was  based,  nor  authorize 
any  one  to  sign  his  name  thereto ;  and  that  not  until  after  his 
mother's  death  in  1898,  when  he  was  investigating  his  rights 
with  respect  to  the  lands  set  apart  to  her  as  dower,  did  he  learn 
of  the  sale  made  by  the  executor  under  color  of  that  order. 
Counsel  for  the  defendant  in  error  insists,  however,  that  it  was 
not  the  right  of  the  plaintiff  to  make  this  collateral  attack  upon 
the  order,  which  is  to  be  treated  as  the  judgment  of  a  court  of 
competent  jurisdiction,  and  the  presumption  indulged  that  the 
plaintiff  did  consent  in  writing  and  that  all  necessary  jurisdic- 
tional facts  were  made  to  appear  to  the  chancellor.  Unless  the 
record  of  the  proceedings  shows  on  its  face  the  want  of  jurisdic- 
tion to  pass  the  order,  the  position  of  counsel  is  doubtless  main- 
tainable. Mayer  v  Rover,  81  6a.  309,  315.  But  it  afl&rmatively 
appears  that  the  judge  acted  upon  the  petition  without  procuring 
the  written  consent  of  Martha  L.  Spratlin  (formerly  Miss  Calla- 
way), who  was  one  of  the  beneficiaries  under  the  will  of  Seaborn 
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Callaway ;  and  if  such  coDsent  on  her  part  was  necessary,  then 
the  lecord  shows  upon  its  face  that  the  order  of  the  judge  was 
void  for  want  of  jurisdiction  to  pass  it,  as  the  petition  filed  by 
the  executor  names  her  as  one  of  the  children  of  his  testator  who 
was  interested  in  the  estata  The  order,  if  void,  could  be  col- 
laterally attacked  by  the  plaintiff,  unless  he  was  for  some  reason 
estopped  from  calling  into*  question  its  validity.  His  testimony 
was  therefore  pertinent  as  tending  to  show  he  was  not  instru- 
mental in  procuring  the  order  or  effecting  the  sale  thereunder,  he 
not  having  any  notice  of  the  proceeding  or  its  result  until  after 
his  mother's  death,  years  after  the  sala  It  further  appears  from 
the  testimony  introduced  in  his  behalf  that  he  never  received 
any  of  the  proceeds  arising  from  the  sale. 

3.  The  only  authority  which  the  chancellor  had  to  entertain 
jurisdiction  of  that  proceeding  in  vacation  was  such  as  was  con- 
ferred by  the  act  of  March  17,  1866.  (Acts  of  1865-6,  p.  221 ; 
CSvil  CJode,  §4855.)  That  act  declares  that  when,  '*for  any 
reason  already  existing  or  to  exist,  it  becomes  impossible  to  carry 
out  any  last  will  and  testament,  in  whole  or  in  part,  the  judges 
of  the  superior  court  shall  have  power  to  render  at  chambers, 
during  vacation,  any  decree  that  may  be  necessary  and  l^al  in 
the  premises;  provided  all  parties  in  interest  consent  thereto  in 
writing,  and  there  is  no  issue  as  to  facts ;  or  if  there  is  such  an 
issue,  there  is  a  like  consent  in  writing  that  the  judge  presiding 
may  hear  and  determine  said  facts,  subject  to  a  revision  by  the 
Supreme  Gourt,  as  in  other  cases;"  and  provided  further,  ''that 
in  all  cases  where  minors  are  interested,  the  consent  of  the  guard- 
ian at  law  or  guardian  ad  litem  shall  be  obtained  before  such 
decree  is  rendered."  If  Mrs.  Spratlin  was  a  party  "in  interest," 
the  written  consent  of  her  husband,  acting  in  his  individual  ca- 
pacity and  as  guardian  ad  litem  for  minor  children,  was  insuffi- 
cient to  give  the  judge  jurisdiction  over  her  or  to  authorize  him 
to  pass  any  order  disposing  of  the  property  of  the  estate.  The 
wiU  provided  that  upon  the  death  of  the  testator's  wife,  his 
executors  should  divide  his  property  equally  between  his  surviv- 
ing children  and  the  offspring  of  deceased  children.  Mrs.  Sprat- 
lin was  therefore  to  receive  her  share  of  the  estate  only  in  the 
event  she  survived  her  mother.  The  evidence  discloses  that  the 
husband  of  Mrs.  Spratlin  never  made  any  attempt  to  reduce  her 
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interest  in  the  estate  to  bis  possession  in  the  exercise  of  his 
marital  rights.  Accordingly,  when  the  order  of  sale  was  passed, 
she  was  a  party  at  interest.  Archer  v.  Guill,  67  Oa.  195;  Ster- 
ling y.  Sims,  72  Oa.  51;  DeVaughnv.  McLeroy,  82  Oa.  704 
et  seq.,  and  cases  cited;  Arnold  v.  Limeburgery  122  Oa.  72.  On 
the  day  that  order  was  passed  (December  13,  1866),  the  married 
woman's  law  went  into  effect;  so,  when  the  sale  took  place,  her 
interest  in  her  father's  estate  bad  become  a  part  of  her  sepa- 
rate estate.  Since  that  time  she  has  not  been  deprived  of  such 
interest  by  any  act  on  the  part  of  her  husband.  She,  and  not 
he,  was  therefore  the  party  in  interest  whose  written  consent  was 
essential  to  confer  jurisdiction  upon  the  judge  of  the  superior 
court  to  pass  the  order  of  sale,  unless  it  be  that  the  assent  of  both 
was  necessary  in  order  to  cut  off  his  future  right  to  reduce  hei 
property  to  his  possession.  The  record  of  the  proceedings  before 
the  judge  disclosed  the  fact  of  her  marriage,  as  well  as  the  fact 
that  she  was  a  beneficiary  under  her  father's  will;  nevertheless, 
as  the  record  also  shows  upon  its  face,  her  written  consent  to 
the  judge's  entertaining  jurisdiction  of  the  executor^s  petition 
for  direction  was  not  procured,  and  the  order  of  sale  was  conse- 
quently a  mere  nullity.  Nothing  passed  to  the  purchaser  at  the 
executor's  sale,  and  the  legal  title  to  the  reversionary  interest  in 
the  tract  of  land  set  apart  as  dower  was  not  shown  to  be  in  the 
defendant 

4  The  present  action  is  in  no  legal  sense  a  renewal  of  that 
brought  jointly  by  the  plaintiff,  Simeon  Parker  Callaway,  and 
others  claiming  under  the  will  of  Seaborn  Callaway.  White  v. 
Moss,  92  Oa.  244.  Their  right  to  recover  depended  upon  their 
ability  to  show  that  they  and  each  of  them  had  title  as  against 
the  defendant.  Wooding  v.  Blanton,  112  Oa.  509.  If  one  was 
not  entitled  to  recover,  there  could  be  no  recovery  by  any  of 
his  coplaintiffs.  Walker  v.  Pope,  101  Oa.  666;  McOlamory 
V.  McCormick,  99  Oa.  148,  and  cases  cited.  The  fact  being 
brought  to  light  on  the  hearing  of  that  case  that  Simeon  F^ker 
Callaway  was  estopped  from  setting  up  title  to  the  land,  because 
of  the  deed  executed  by  him  in  his  representative  capacity  as 
executor  of  his  father's  estate  in  pursuance  of  the  sale  he  had 
brought  about,  a  finding  in  favor  of  the  defendant  against  all 
of  the  plaintiffs  was  the  only  logical  result  of  the  triaL     Medlock 
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V.  Merritt,  102  Ga.  212.  All  the  facts  with  regard  to  the  ex- 
ecutor's sale  and  the  connectioQ  which  the  plaiDtififs  had  with 
the  proceeding  and  the  order  of  the  judge  under  which  it  was 
made  were  ventilated  at  that  hearing.  Upon  what  reason  the 
presiding  judge  placed  his  judgment  does  not  appear^  but  that 
the  judgment  was  right  is  apparent  The  defendant  relied,  upon 
the  trial  of  the  case  now  under  review,  upon  this  previous  ad- 
judication as  sustaining  his  plea  of  res  adjudicata,  insisting  that 
a  trial  was  had  upon  the  merits  and  the  same  issues  were  in- 
volved. He  did  not,  however,  undertake  to  go  further  and  show 
what  was  actually  decided. 

Upon  the  party  setting  up  an  estoppel  by  judgment  rests  the 
burden  of  proving  it.  1  Herman,  Estoppel,  §410.  It  matters 
not  how  numerous  the  questions  involved  in  the  suit  may  be, 
provided  they  were  tried  and  decided  (Id.  §  210).;  for  the  judg- 
ment is  conclusive  not  only  of  the  thing  directly  decided,  but  of 
every  fact  which  was  essential  to  the  adjudication.  Id.  §231. 
••Any  conclusion  which  the  (Jourt  or  jury  must  evidently  have 
arrived  at  in  order  to  reach  the  judgment  or  verdict  rendered  will 
be  fully  concluded."  24  Am.  &  Eug.  Enc.  L  (2d  ed.)  766.  But 
even  if  a  particular  matter  was  put  in  issue,  ''if  the  issue  was 
not  determined,  by  reason  of  the  decision  turning  upon  some 
other  point,  or  otherwise,  there  is  no  estoppel."  Id.  776-»-7.  And 
if  "there  be  any  uncertainty  as  to  the  precise  issue  involved  and 
determbed  in  the  action,  as,  for  example,  if  it  appear  that  sev- 
eral distinct  matters  were  litigated,  upon  any  one  or  more  of 
which  the  judgment  may  have  turned,  the  whole  matter  of  the 
action  will  be  at  large  and  open  to  subsequent  controversy."  Id. 
773-5.  Thus,  where  several  defenses  are  pleaded,  and  the  judg- 
ment does  not  show  upon  which  issue  the  decision  was  rendered, 
there  is  no  estoppel  Id.  775,  note,  ^nd  cit.  "  It  is  of  the  es- 
sence of  estoppel  by  judgment  that  it  is  certain  that  the  precise 
fact  was  determined  by  the  former  judgment."  De  SoUar  v, 
Hanscome,  158U.  S.216.  In  the  case  before  us  no  such  cer- 
tainty exists;  the  defendant  in  the  first  suit  interposed  several 
defenses,  one  of  which  was  that  Simeon  Parker  Callaway  was  es- 
topped, by  the  deed  he  had  executed,  from  asserting  title  to  the 
land;  and  this  special  defense  was  established,  and  affected  not 
only  his  right  to  recover,  but  also  cut  off  his  coplaintiffs  from  any 

Digitized  byCjOOQlC 


362  CALLAWAY  v.  IBVIN,  ( 123 

recovery  in  that  suit,  independently  of  whether  any  of  the  other 
defuses  were  meritorious.      That  the  judge  reached  the  conclu- 
sion that  the  defendant  had  the  better  title  rests  upon  the  bare 
surmise  that  the  judge  may  have  fallen  into  the  error  of  so  de- 
ciding instead  of  placing  his  judgment  upon  the  ground  that  one 
of  the  plaintiffs  was  clearly  estopped  from  setting  up  his  claim  of 
title.     As  was  held  in  Worth  v.  Carmichad,  114  Ga.  699,  "A 
judgment  rendered  in  litigation  be'tween  the  same  parties  is  not 
conclusive  in  a  subsequent  suit  between  them  on  a  different  cause 
of  action,  except  as  to  issues  actually  made  and  determined  in 
the  former  litigation."      See  also  Draper  v.  Medloek,   122  6a. 
234.     That  the  plaintiff  had  an  opportunity  of  having  the  merits 
of  his  claim  passed  on  by  the  court,  and  was  not  cut  off  there- 
from by  the  fact  that  one  of  his  coplaintiffs  had  estopped  himself 
from  maintaining  the  action,  should  be  made  to  affirmatively  ap- 
pear before  the  plaintiff  is  denied  the  privil^e  of  proving,  as  he  is 
now  able  to  do,  that  his  claim  is  just      "The  estoppel"  which 
the  law  contemplates  **  does  not  depend  upon  technicalities,  but 
rests  in  broad  principles  of  justice,  and  it  can  apply  only  when 
the  party  has  had  his  day  in  court  and  an  opportunity  to  estab- 
lish his  claim.  .  .     Nothing  would  seem  to  be  plainer  than  that 
no  man  could  be  barred  by  a  judgment  against  him  who  was  not 
by  the  issue  placed  in  such  a  position  that  establishing  his  de- 
mand would  entitle  him  to  a  judgment  in  his  favor."     Fifield  t^. 
Edwards,  39  Mich.  266-7.     So  it  has  been  held  that  even  in  an 
equitable  proceeding  the  rule  is  not  different,  and  ^  where  in  the 
answer  various  matters  of  defense  are  set  forth,  some  of  which 
relate  only  to  the  maintenance  of  the  suit,  and  others  to  the  mer- 
its, and  there  is  a  general  decree  of  bill  dismissed,  from  which  it 
does  not  appear  what  was  the  prevailing  ground  of  defense,  it  is 
impossible   to  hold    that  the  decree  operates  to  preclude  future 
proceedings."     Foster  v.  The  Richard  Busteed,  100  Masa  409. 
We  are  content  to  rest  our  decision  upon  this  question  on  the  rea- 
soning of  the  learned  justice  who  pronounced  the  opinion  in  that 
case. 

Judgment  reversed.   All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 
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WHITE  V,  SOUTHERN  RAILWAY  COMPANY. 

L  In  a  suit  againat  a  ndlwa^^  company  to  recover  damages  for  the  homicide  of 
a  paasenger,  it  is  proper  to  disallow  aa  amendment  to  the  plaintiff's  petition 
when  the  allegations  thereof  need  no  amplification,  and  the  only  additional 
matter  songht  to  be  introduced  by  way  iA  amendment  is  the  assertion  that 
the  defendant  company  owed  to  the  passenger  a  legal  duty  the  non-observ- 
ance of  which  could  iu  no  way  have  brought  about  or  contributed  to  the  in- 
joiy  of  which  complaint  is  made. 

1  Interrogatories  which  have  not  been  properly  executed  and  returned  into 
court  can  not,  without  an  order  authorizing  steps  to  be  taken  to  liave  the 
same  re-executed  and  returned,  be  lawfully  taken  out  of  the  office  of  the 
clerk  by  counsel  and  sent  back  to  the  commissioners  with  instructions  to 
make  another  return  of  them  to  the  court. 

(a)  In  view  of  the  admissions  made  in  open  court  by  plaintiff's  counsel,  the 
depositions  were  incompetent  evidence. 

(5)  That  the  defendant  did  not  in  writing  except  to  the  improper  execution  and 
return  of  the  interrogatories  and  serve  the  plaintiff  with  the  notice  pre- 
scribed by  statute  afforded  no  reason,  under  the  facts  appearing,  why  the 
court  should  have  declined  to  suppress  the  depositidns. 

8.  A  narrative  as  to  the  circumstances  under  which  a  person  was  injured  in 
alighting  from  a  moving  train,  given  by  him  a  hajf  hour  or  more  after  he 
was  hurt,  to  persons  arriving  on  the  scene,  is  not  admissible  as  a  i>an  of  the 
res  gostsB  of  the  occurrence.  Nor  can  a  statement  as  to  what  occurred, 
made  by  him  on  the  following  day  to  an  agent  of  the  defendant,  who  re- 
duced the  statement  to  writing,  be  regarded  as  competent  evidence. 

4.  The  uncontradicted  evidence  submitted  by  the  defendant  company  demand- 
ing the  finding  which  the  jury  retamed  in  its  favor,  the  plaintiff  was  not 
entitled  to  a  new  trial,  irrespective  of  whether  tl^e  court  correctly  ohaiged 
the  jury  as  to  the  law  goveminjg  the  case. 

Argued  May  17,— Decided  June  IS,  190B. 

Action  for  damages.  Before  Judge  Seagan.  Monroe  superior 
court.     October  1,  1904. 

The  plaintiff  below^  Carrie  White^  brought  an  action  against 
the  Southern  Bailwaj  Company  to  recover  damages  for  the  homi- 
cide of  her  son,  Iltus  White,  who  at  the  time  of  his  death  was 
nineteen  years  of  age.  The  allegations  of  fact  on  which  the  plain- 
tiff relied  for  a  recovery  were  as  follows :  On  or  about  January 
7, 1901,  Titus  boarded  one  of  the  passenger-trains  of  the  defend- 
ant company  at  Dames  Ferry,  and,  after  the  train  started,  in- 
formed the  conductor  that  he  wished  to  be  put  off  at  a  place 
called  the  coal  chute,  about  seven  miles  north  of  Dames  Ferry, 
where  the  company  was  in  the  habit  of  taking  on  and  letting  off 
passengers.  The  coiiductor  agreed  to  put  him  off  at  the  coal 
diute,  as  did  also  the  porter  of  the  train.     Plaintiffs  son  was  un- 
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acquainted  with  the  location  of  the  stations  and  the  distance 
between  them.  The  train  stopped  at  the  coal  chute  and  started 
on  again  without  any  of  the  company's  oflScials  advising  Titus  of 
the  fact  that  the  coal  chute  had  been  reached,  and  without  his 
knowing  it;  and  when  the  train  started  to  running  again,  the 
conductor  informed  him  that  the  coal  chute  had  been  reached, 
and  told  him  to  get  o£f  the  moving  train.  He  accordingly  got  off 
the  train,  not  knowing  how  fast  it  was  running,  being  governed 
entirely  by  the  conductor's  advice  and  command.  While  in  the 
act  of  alighting  the  plaintiff's  son  was  thrown  violently  to  the 
ground  in  the  darkness,  and  the  moving  train  passed  over  his  1^ 
and  arm,  and  he  was  so  grievously  wounded  that  he  died  on  the 
following  day.    The  negligence  charged  against  the  company  was, 

(1)  that  the  servants  having  charge  of  its  train  carelessly  and 
negligently  failed  to  stop  it  long  enough  at  the  coal  chute  to  put 
off  plaintiff's  son  safely  or  to  afford  him  an  opportunity  to  alight ; 

(2)  that  the  conductor  improperly  directed  him,  an  ignorant 
country  boy,  to  get  off  the  moving  train,  which  was  "unusual 
n^ligence,"  in  that  the  conductor  and  porter  were  thoroughly 
familiar  with  the  road  in  that  locality  and  with  the  surroundings 
and  the  speed  of  the  train,  whereas  plaintiff's  son  had  no  such 
knowledge  and  was  relying  absolutely  upon  the  direction  and 
will  of  the  conductor,  in  whom  he  trusted  and  whose  duty  it  was 
to  see  that  he  got  off  the  train  safely ;  and  (3)  in  addition  to 
such  gross  negligence,  the  defendant  company  was  also  negli- 
gent in  failing  to  exercise  towards  plaintiff's  son  that  extraordi- 
nary diligence  which  the  law  imposes  upon  it  At  the  trial  the 
plaintiff  offered  an  amendment  to  her  petition,  wherein  she  re- 
iterated the  statement  that  her  son  was  a  passenger  on  the  train 
and  the  company  was  under  a  duty  to  put  him  off  safely  at  the 
coal  chute  or  afford  him  an  opportunity  to  alight  with  safety,  and 
wherein  she  further  alleged  "that  the  defendant  company  being 
advised  that  Titus  White  desired  to  get  off  at  the  chute,  it 
was  its  duty  to  afford  him  a  safe  place. to  get  off,  and  to  select 
such  a  safe  place  and  to  see  to  it  that  he  did  get  safely  off,"  but 
nevertheless  the  defendant  negligently  started  its  train  without 
giving  him  an  opportunity  to  safely  alight,  and  he  was  thrown 
from  the  train  and  killed.  The  court  declined  to  allow  this 
proffered  amendment,  for   the  reason  that   its  allegations  were 
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substantially  covered  by  those  ia  the  original  declaration,  "  except 
the  one  that  it  was  defendant's  duty  to  afford  a  safe  place  to 
alight  at,"  which  was  demurrable.  To  this  ruling  the  plaintiff 
excepted  pendente  lite.  A  verdict  in  favor  of  the  defendant  was 
returned,  and  the  plaintiff  excepts  also  to  the  overruling  of  her 
motion  for  a  new  trial.  The  grounds  of  the  motion  will  appear 
from  the  opinion. 

M,  W,  Harris,  J.  R,  Cooper,  W,  G.  Lane,  and  Samuel  Ruth- 
erford, for  plaintiff.     Dessau,  Harris  &  Harris,  for  defendant. 

Evans,  J.  (After  stating  the  facts.)  1.  No  harm  resulted  to 
the  plaintiff  from  the  refusal  of  the  trial  judge  to  allow  the 
amendment  to  her  petition,  the  allegations  of  which  needed  no 
amplification.  The  only  new  matter  sought  to  be  introduced  by 
way  of  amendment  was  the  assertion  that  the  company  owed  to 
her  son  the  duty  of  providing  a  safe  place  at  which  he  could 
alight ;  that  it  failed  to  observe  this  duty  is  not  alleged.  Even 
regarding  the  company's  coal  chute  as  a  r^ular  station  at  which 
it  received  and  discharged  passengers,  its  failure  to  provide  a 
place  where  passengers  could  safely  alight  in  no  way  brought 
about  or  contributed  to  the  injury  received  by  him.  On  the  con- 
trary, the  plaintiff  alleges  that  the  train  was  negligently  started 
before  her  son  was  given  an  opportunity  of  leaving  it  in  safety, 
and  that  his  injury  was  caused  by  the  negligent  act  of  the  con- 
ductor in  directing  him  to  get  off  the  train  while  it  was  in  mo- 
tion. The  allegation  that  the  company  owed  him  the  duty  of 
furnishing  a  safe  place  at  which  he  could  alight  was  wholly  irrel- 
evant and  immaterial. 

2.  Upon  the  call  of  the  case  counsel  made  to  the  court  a  state- 
ment to  the  following  effect :  Certain  interrogatories  which  the 
plaintiff  had  sued  out  for  S.  A.  Alexander,  of  Mississippi,  were 
returned  to  the  superior  court  of  Monroe  county  and  were  re- 
ceived by  the  clerk  of  that  court.  Upon  the  request  of  plaintiff's 
counsel  the  clerk  mailed  them  to  him  at  Macon,  Ga.  Upon  re- 
ceiving the  package  counsel  discovered  that  the  commissioner 
ivho  had  made  the  return  of  the  interrogatories  had  not  signed 
and  sealed  the  same  upon  the  back  of  the  envelope,  and  that  the 
receipt  of  the  postmaster  at  Forsyth,  6a.,  was  not  signed  as 
written   out     Thereupon  counsel  returned  the  package  to  the 
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postmaster  in  Mississippi  from  whooi  it  came,  with  the  request 
that  the  commissioner  be  required  to  sign  and  seal  same  on  the 
back.  Subsequently  the  clerk  of  the  court  received  the  interrog- 
atories by  due  course  of  mail,  the  package  being  signed  by  the 
postmaster  at  Forsyth  and  the  names  of  the  two  commissioners 
appearing  upon  the  back  of  the  envelope  with  their  seala  Be- 
fore receiving  the  interrogatories  from  the  derk,  counsel  had 
taken  an  order  from  the  judge  to  open  the  same,  but  he  did  not 
open  the  package  while  in  his  hands,  nor  was  anything  written 
thereon.  At  the  conclusion  of  this  statement  the  court,  on  mo- 
tion of  the  defendant,  held  that  the  interrogatories  could  not  be 
received  in  evidence,  and  announced  that  they  would  be  sup- 
pressed, because  they  had  not  been  returned  under  an  order  of 
the  court  for  correction  and  re-execution.  Counsel  for  the  plain- 
tiff then  stated  in  his  plac^  that  he  had  construed  the  order  to 
open  the  interrogatories  as  granting  leave  to  take  them  out  of  the 
clerk's  office.  The  court  replied  that  this  was  an  unauthorized 
liberty  and  an  unwarranted  construction  of  the  order.  Complaint 
is  made  that  the  plaintiff  was  thus  unjustly  deprived  of  the  bene- 
fit of  the  interrogatories,  inasmuch  as  ^  no  contention  was  made 
by  anybody  that  the  interrogatories  had  been  opened,  changed, 
or  tampered  with  after  they  had  been  re-executed."  It  was  cer- 
tainly not  incumbent  on  the  defendant  to  make  any  charge  of 
fraud  which  could  not,  because  of  the  defendant's  lack  of  knowl- 
edge of  the  facts,  be  substantiated.  The  defendant  was  informed 
that  counsel  for  the  plaintiff  had,  without  right,  procured  the 
derk  to  mail  the  interrogatories  to  him,  and  bad  then,  upon  dis- 
covering that  they  had  not  been  properly  returned  to  the  court, 
started  them  off  on  an  unauthorized  journey  to  Mississippi 
Into  whose  hands  they  actually  fell  or  what  transpired  during 
their  sojourn  in  that  State  the  defendant  was  not  expected  to 
know,  nor  was  the  counsel  for  the  plaintiff  in  a  position  to  say. 
It  did  appear  that  the  interrogatories  had  not  been  executed  and 
returned  into  court  conformably  with  law.  This  fact  was  all- 
sufficient  to  warrant  the  court  in  suppressing  them;  for  imtil 
properly  executed  and  returned  they  could  not  be  used  as  evi- 
dence. Counsel,  upon  ascertaining  that  they  had  not  been  re- 
turned into  court  in  accordance  with  law,  had  the  choice  of  two 
courses:    that  which  the  court   ruled  he  should  have  pursued. 
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and  that  which  he  followed.  He  chose  the  wrong  one.  The 
question  is  not  whether  any  fraud  was  perpetrated  in  the  present 
instance,  but  whether  such  an  inexcusable  disregard  of  the  pre- 
scribed practice  for  securing  the  testimony  of  witnesses  by 
interrogatories  can  in  any  case  be  countenanced.  In  view  of  the 
opportunities  for  fraud  which  would  be  ajfforded  if  so  grave  a 
departure  from  the  practice  to  be  observed  were  tolerated,  no 
doubt  should  be  entertained  that  the  ruling  of  the  trial  judge  was 
eminently  right  and  proper.  Counsel  for  the  plaintiff  insisted 
before  this  court,  however,  that  the  defendant  had  no  right  to 
move  to  suppress  the  depositions,  not  having  complied  with  the 
provisions  of  the  Civil  Code,  §5314,  which  declares  that  "All 
exceptions  to  the  execution  and  return  of  commissions  must  be 
made  in  writing,  and  notice  thereof  given  to  the  opposite  party." 
Where  a  party  fails  to  comply  with  the  requirements  of  this  sec- 
tion, be  can  not,  of  course,  complain  that  the  trial  court  declines 
to  suppress  interrogatories  because  of  want  of  proper  execution. 
Oalceran  v.  Noble,  66  Oa.  367;  Zangford  v.  Driver,  70  Oa.  589. 
But  in  the  present  case,  counsel  for  the  plaintiff  invoked  a  deci- 
sion of  the  court  as  to  the  propriety  of  treating  the  depositions 
as  trustworthy  evidence,  waiving  all  benefit  of  the  provisions  of 
the  statute  with  respect  to  notice  of  exceptions  which  the  op- 
posite side  might  have  presented.  Co]|nsel  admitted  he  had  so 
fax  jneddled  with  the  depositions  as  to  send  them  into  a  sister 
State  and  secure  upon  the  package  the  indicia  of  a  legal  execu- 
tion and  return  which  had  not  in  point  of  fact  been  had  in  the 
first  instance,  and  be  voluntarily  called  down  upon  his  client  the 
just  wrath  of  the  court,  which  was  warranted  of  its  own  motion 
to  thereupon  exclude  the  interrogatories.  The  conduct  of  the 
counsel  in  thus  bringing  to  the  attention  of  the  court  the  truth 
with  regard  to  the  matter  was  straightforward  and  manly.  That 
the  result  of  so  doing  operated  to  the  prejudice  of  bis  client  is, 
perhaps,  something  to  be  regretted,  but  not  something  which 
affords  cause  for  reversing  the  decision  of  the  trial  court. 

3.  The  fact  was  developed  by  the  plaintiff's  evidence  that  after 
the  train  on  which  her  son  bad  taken  passage  had  proceeded 
on  its  journey  after  having  stopped  at  the  coal  chute,  he  was 
found  lying  near  the  track  and  was  seriously  injured.  The 
plaintiff  sou^t  to  show  by  two  witnesses,  who  arrived  on  the 


Digitized  by 


Googk 


358  WHITE  v.  SOUTHERN  BAIL  WAY  CO,  (123 

scene  some  half  an  hour  after  the  train  bad  departed,  that  the 
injured  man  told  them  he  had  gotten  on  the  train  at  Dames 
Ferry  and  had  informed  the  conductor  he  wanted  to  get  off  at 
the  coal  chute,  and  that  the  way  in  which  he  received  his  in- 
jury was  that  the  conductor  had  hurried  him  to  get  off  the  mov- 
ing train — had  pushed  him  and  told  him  to  get  off  ''damned 
quick," — and  he  obeyed  the  order  and  was  injured.  The  plain- 
tiff also  offered  to  prove,  as  a  part  of  the  res  gestae  of  the  occur- 
rence, the  statement  made  by  her  son  on  the  following  morning, 
in  the  presence  of  a  physician  and  an  agent  of  the  company 
who  reduced  his  statement  to  writings  concerning  the  manner 
in  which  he  .got  hurt  As  a  matter  of  course,  the  court  ruled 
that  none  of  this  evidence  was  admissible.  The  court  also  de- 
clined to  require  either  the  company's  agent  or  its  counsel  to 
produce  the  written  statement  so  that  plaintiff  might  introduce 
it  in  evidence;  and  the  court  rightly  declined  to  do  so.  In 
reply  to  the  complaint  which  the  plaintiff  makes  of  these  rulings, 
it  is  only  necessary  to  cite  a  few  of  the  many  instances  in 
which  this  court  has  expressly  held  that  such  declarations  are 
incompetent.  Augusta  and  Summerville  R.  Go,  v.  Randall,  79 
Oa,  304;  Holland's  case,  82  Ga.  257;  Roach  v.  R,  Go.,  93  Go. 
785;  Electric  Ry,  Go,  v.  Carson,  98  Ga,  652;  Newsom  v.  Georgia 
RaUroad,  66  Ga,  57;  9oole  v.  Ry.  Co.,  92  Ga,  337;  Wdrikle  v, 
R,  Co.,  107  Ga.  367;  W.  &  A,  R,  Co.  v.  Reason,  112  Ga,  553. 
The  writing  made  by  the  company's  agent  had  no  evidentiary 
value  whatsoever.     Carroll  v.  Ry.  Co,,  82  Ga,  452  (4),  473. 

4  The  evidence  introduced  in  behalf  of  the  plaintiff  failed 
to  establish  any  of  the  specific  acts  of  negligence  alleged  in  her 
petition,  or  to  disclose  under  what  circumstances  her  son  met 
with  his  injuries.  She  therefore  necessarily  had  to  rest  her 
case  entirely  upon  the  presumption  of  negligence  raised  by  law 
from  the  fact  that  he  was  injured  by  the  running  of  the  de- 
fendant's train.  Civil  Code,  §  2321.  The  company  submitted 
evidence  bringing  to  light  the  following  facts:  The  coal  chute 
was  not  a  station  or  a  regular  stopping-place,  though  passengers 
were  permitted  to  get  off  when  trains  stopped  for  coal  or  water. 
On  the  evening  of  January  7,  1901,  a  northbound  passenger- 
train  arrived  at  the  coal  chute  shortly  before  8  o'clock,  and 
stopped  there  four  or  five  or  possibly  as  long  as  seven  minutes. 
The  engineer  had  charge  of  the  stopping  and^^startin^j  of  the 
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train  at  the  coal  chute^  it  not  being  a  station.  After  the  train 
came  to  a  standstill,  the  conductor  assisted  a  gentleman,  si  lady, 
and  a  child  to  alight,  at  the  same  time  warning  them  not  to 
go  on  the  main  line,  as  a  freight-train  was  expected  to  pass  at 
any  moment.  The  conductor  then  went  inside  the  second-class 
car,  sat  down,  and  began  reading  a  newspaper.  He  was  ap- 
proached by  a  n^ro  passenger  who  had  a  ticket  from  Dames 
Ferry  to  Juliette,  a  station  a  mile  beyond  the  coal  chute,  and 
was  asked  if  that  place  was  the  coal  chute ;  the  conductor  said 
•*yes"  and  the  negro  then  said  he  wanted  to  get  off  there.  The 
conductor  told  him  "  all  right,"  to  get  off  if  he  wished,  but  he 
had  better  be  in  a  hurry.  The  train  was  at  the  time  standing 
stilL  The  negro  immediately  went  out  upon  the  platform,  ap- 
parently for  the.  purpose  of  getting  ofiF,  and  was  not  afterwards 
seen.  He  appeared  to  be  an  able-bodied  man,  twenty-two  or 
twenty-three  years  of  age,  and  capable  of  taking  care  of  himself. 
The  ground  was  level  at  the  point  where  the  car  was  standing, 
and  he  could  have  alighted  therefrom  in  safety  within  half  a 
minute.  A  few  minutes  after  the  negro  left  the  conductor  the 
passenger-train  << pulled  up"  to  let  the  freight-train  pass,  and  in 
a  few  moments  afterwards  proceeded  on  its  journey.  The  state- 
ment of  the  conductor  as  to  the  conversation  inside  the  car 
between  him  and  the  negro  was  corroborated  by  the  testimony 
of  the  only  other  occupants  of  the  car,  a  colored  preacher  and 
the  newsboy,  both  of  whom  testified  that  the  conductor  merely 
cautioned  the  negro  by  telling  him  he  had  better  get  olBF  pretty 
quick,  and  one  of  whom  added  that  the  conductor  displayed 
no  anger  or  impatience  towards  the  n^o.  After  this  conversa- 
tion, the  car  remained  motionless  for  from  one  to  two  minutes. 
The  front  end  of  it  was  sixty-five  feet  distant  from  the  coal 
chute,  opposite  which  the  engine  and  tender  had  been  stopped 
for  the  purpose  of  taking  on  coal,  and  under  the  apron  of  which 
the  plaintiff's  son  was  found  shortly  after  the  departure  of  the 
train.  There  was  at  that  point  blood  on  the  track,  and  also 
on  a  post  which  stood  within  a  distance  of  fourteen  inches  of 
the  point  to  where  the  eaves  of  a  passing  passenger-coach  would 
extend.  Had  the  injured  man  been  on  the  bottom  step  of  a 
car,  leaning  outward,  after  the  train  was  started,  he  might  have 
been  knocked  off  by  coming  into  contact  with  this  post. 
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No  attempt  was  made  by  the  plaintiff  to  disciedit  any  of  the 
defendant's  witnesses;  and  this  being  so,  and  their  testimony 
fully  exonerating  it  and  overcoming  the  presumption  of  negli- 
gence upon  which  the  plaintiff  relied  for  a  recovery,  a  verdict  in 
her  favor  would  have  been  wholly  unwarranted.  W.  &  A.  H. 
Co.  V.  Season,  112  Oa.  553,  556,  and  dt  And  the  verdict  re- 
turned by  the  jury  being  demanded  by  the  evidence,  it  is  unnec- 
essary to  consider  whether  the  charge  of  the  court  is  open  to  any 
of  the  criticisms  made  upon  it,  or  whether  it  fully  covered  all 
the  issues  in  the  case.  Peoples  Savings  Bank  v.  Smith,  114  Ou. 
185.  For  the  trial  judge  to  have  granted  a  new  trial  would  have 
been  an  abuse  of  discretion. 

Judgment  afirmsd.  All  the  Justices  coiuywr,  except  Simmons, 
C,  J.,  absent. 


Slocumb  V,  Stewabt. 


Etavs,  J.  It  appearing  from  the  evidence  of  the  defendant  that  the  prom- 
iBSory  note  and  mortgage  given  by  him  to  the  plaintiff  were  infected  with 
usury,  in  that  the  principal  of  the  note  was  made  up  of  two  items  aggre- 
gating $450,  upon  which  sum  $50  i  nterest  had  been  charged  for  a  period 
of  a  little  over  nine  months,  the  plaintiff  .saying  he  would  exact  12  per  cent, 
upon  1350  of  that  amount  and  8  per  cent,  upon  the  remaining  $100 ;  and 
the  plaintiff  testifying  that  be  was  not,  for  want  of  recollection,  in  a  posi- 
tion to  swear  positively  that  any  other  items  of  indebtedness  v^re  included 
in  the  principal  of  the  note,  and  admitting  that  it  was  his  intention  to 
charge  80  cents  on  every  $10  of  the  principal  for  the  time  the  note  was  to 
run,  a  period  considerably  less  than  a  year,  a  charge  by  the  court  baaed 
on  the  theory  that  the  plaintiff  made  an  honest  mistake  of  fact  in  calcu- 
lating interest  on  the  principal  at  the  rate  of  8  per  cent,  per  annum,  and 
that  he  had  no  intention  to  exact  any  usury,  was  not  warranted  by  tlie 
evidence,  and  the  finding  of  the  jury  that  he  had  no  such  Intentioii  should 
have  been  set  aside. 
Judgment  reversed.      All  the  Justices  concur^  except  Simmons,  C.  J.,  obsenL 

1  Sabmltted  May  19,—  Decided  June  16,  1905. 

Illegality.     Before  Judge  Lewis.     Jones  superior  court    Jan- 
uary 9,  1905. 

Johnson  &  Johnson,  for  plaintiff  in  error. 
Hardeman  &  Moore,  R.  N.  Hardeman,  and   J.  C.  Barron, 
contra. 
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FoKES  V.  Wells. 

LuMTKiNy  J.    This  court  will  not  disturb  the  first  grant  of  a  new  trial  upon 
certiorari  from  a  city  court,  unless  the  yerdict  is  demanded  by  the  evidence. 
BranUey  y.  Taylor,  121  Ga,  476. 
ludgmmU  affirmed.     All  the  JusUces  concur,  except  Simmona,  C,  J,,  abtenlL 

Submitted  May  19,— Decided  June  16,  1906. 

CertiorarL     Before  Judge  littlejohn.     Dooly  superior  court 
Ocstober  29,  1904 

Watts  Fbtvell,  for  plaintiff.     M.  P.  HaU,  for  defendant 


CHAMBLISS  V.  HAWKINS. 

The  city  court  of  Amerious  has  jurisdiction  to  foieclose  a  lien  in  favor  of  the 
proprietor  of  a  sawmill  on  the  product  of  tbe  mill,  for  work  done  on  mate- 
rial furnished  by  another,  at  least  where  the  principal  of  the  amount 
claimed  does  not  exceed  the  jurisdiction  of  the  county  court 

Argned  May  20,  —  Decided  June  16, 1906. 

Foreclosure  of  lien.  Before  Judge  Crisp.  City  court  of  Amer- 
icua     January  term,  1905. 

J.  H.  Lumpkin,  for  plaintiff,     ffall  &  Wimberly,  for  defendant 

Fish  P.  J.  Ghambliss  instituted  a  proceeding  in  the  city 
court  of  Americus,  against  Mrs.  Hawkins,  to  foreclose  a  lien  for 
$453,  claimed  by  him  as  proprietor  of  a  sawmill,  on  certain 
lumber  sawed  by  him  from  timber  furnished  by  the  defendant 
When  the  issue  made  by  defendant's  counter-affidavit  came  on 
to  be  beard,  she  moved  to  dismiss  plaintiffs  case,  on  the  ground 
that  the  city  court  of  Americus  did  not  have  jurisdiction  of 
the  subject-matter  of  the  suit,  but  that  the  superior  court  of 
Sumter  county  had  exclusive  jurisdiction  thereof.  The  motion 
was  sustained  and  the  case  dismissed.  The  plaintiff  excepted. 
The  act  creating  the  city  court  of  Americus  (Acts  1900,  p.  93, 
sea  2)  provides,  that  it  ''  shall  have  jurisdiction  to  try  and  dis- 
pose of  all  civil  cases  of  whatsoever  nature,  except  those  cases 
over  which  exclusive  jurisdiction  is  vested  in  the  superior  courts 
by  the  constitution  and  laws  of  the  State  of  Geoigia,"  etc.  The 
proceeding  to  foreclose  the  lien  of  the  proprietor  of  a  sawmill 
is  not  one  of  those  cases  of  which  the  superior  court  is  given 
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exclusive  jurisdiction  by  the  constitution.  Civil  Code,  §  5842. 
The  question  then  is,  do  the  statutes  of  the  State  confer  upon 
the  superior  court  exclusive  jurisdiction  of  a  case  of  the  charac- 
ter of  the  one  under  consideration?  Civil  Code,  §2807,  declares: 
'^Proprietors  of  planing-mills  and  other  similar  establishments 
shall  have  the  same  lien  as  provided  in  section  2805,  for  work 
done  on  material  furnished  by  others,"  and  in  Murphy  v.  Mo 
Ooiugh^  105  Oa.  816,  it  was  held  that  a  sawmill  is  a  simi- 
lar establishment  to  a  planing-mill,  and  that  therefore  ^The 
proprietor  of  a  sawmill  has  a  lien  on  the  product  of  the  mill  for 
work  done  on  material  furnished  by  others."  Section  2805 
provides:  "All  mechanics  of  every  sort,  for  work  done  and 
material  furnished  in  manufacturing  or  repairing  personal  prop- 
erty, shall  have  a  special  lien  on  the  same,"  and  declares  that 
when  such  lien  is  not  asserted  by  retention  of  the  property,  it 
'<  shall  be  enforced  in  accordance  with  the  provisions  of  section 
2816  of  this  Code."  This  last-named  section  provides:  "liens 
on  personal  property,  not  mortgages,  when  not  otherwise  pro- 
vided, shall  be  foreclosed  in  accordance  with  the  following  pro- 
visions : "  (1)  There  must  be  a  demand  on  the  owner,  etc.,  and 
a  refusal  to  pay.  (2)  It  must  be  prosecuted  within  one  year 
after  the  debt  becomes  due.  (3)  The  person  prosecuting  such 
lien,  or  his  agent  or  attorney,  must  make  affidavit  showing  all 
the  facts  necessary  to  constitute  a  lien  under  the  code,  and  the 
amount  claimed  to  be  due ;  and  <^  if  the  amount  claimed  is  under 
one  hundred  dollars,  the  application  may  be  made  to  a  justice 
of  the  peace,  who  may  take  all  the  other  steps  hereinafter  pre- 
scribed, as  in  other  cases  in  his  court"  (4)  "Upon  such  affi- 
davit being  filed  with  the  clerk,  it  shall  be  the  duty  of  the 
clerk  of  the  superior  court  or  the  justice  of  the  peace,  if  in  his 
court,  to  issue  an  execution  instanter  against  the  person  owing 
the  debt,  and  also  against  the  property  on  which  the  lien  is 
claimed,  or  which  is  subject  to  said  lien,  for  the  amount  sworn 
to,  and  the  costs,  which  execution,  when  issued,  shall  be  levied 
by  any  sheiiff  of  this  State,  or  bailiff,  if  the  amount  be  less  than 
one  hundred  dollars,  on  such  property  subject  to  said  lien,  imder 
the  same  rules  and  regulations  as  other  levies  and  sales  under 
execution."  (5)  "  Affidavits  may  be  made  before  any  officer  au- 
thorized to  administer  an  oath."  (6)  The  defendant,  or  any  cred- 
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itor  of  his,  may  contest  the  amount  or  justice  of  the  claim,  or 
existence  of  the  lien,  by  filing  au  affidavit  of  the  fact,  setting 
forth  the  ground  of  such  denial,  "  which  affidavit  shall  form  an 
issue  to  be  returned  to  the  court  and  tried  as  other  causes."  The 
other  two  paragraphs  of  the  section  are  not  material  here.  Ac- 
cording to  the  provisions  of  §2816,  considered  alone, it  would, 
therefore,  seem  that  the  superior  court  has  exclusive  jurisdic- 
tion of  the  foreclosure  of  sawmill  liens  on  personalty,  where  the 
amount  claimed  is  not  less  than  one  hundred  dollars,  but 
where  the  amount  claimed  is  under  one  hundred  dollars  the  jus- 
tice's court  has  concurrent  jurisdiction  with  the  superior  court. 
On  the  question  whether  the  superior  court  has  exclusive  juris- 
diction when  the  amount  claimed  is  not  less  than  one  hundred 
dollars,  the  jurisdiction  of  the  county  court  must  be  considered. 
Section  4208  of  the  Civil  Code  confers  jurisdiction  on  the  judges 
of  the  county  courts  to  "foreclose  mortgages  on  personal  prop- 
erty and  liens."  This  language  means  either  that  the  judge  of 
a  county  court,  when  the  amount  claimed  is  within  the  juris- 
diction of  .the  county  court,  has  jurisdiction  to  foreclose  all 
liens,  except  mortgages  on  realty^  or  that  he  has  jurisdiction  to 
foreclose  liens  on  personalty  only.  This  being  true,  in  either 
case  he  has  jurisdiction  to  foreclose  a  sawmill  lien  on  person- 
alty. The  jurisdiction  of  the  county  courts  extends  ".into  the 
county  town,  district  or  districts,  to  aXL  civil  cases  of  contract 
or  tort  (save  where  exclusive  jurisdiction  is  vested  in  the  supe- 
rior court)  where  the  principal  sum  claimed  in  cases  of  con- 
tract or  damages  in  cases  of  tort  does  not  exceed  five  hundred 
dollars;  and  over  the  remainder  of  the  county,  when  the  prin- 
cipal sum  aforesaid  does  not  exceed  five  hundred  dollars  nor  is 
less  than  fifty  dollars."  Civil  Code,  §4193.  The  words,  "save 
where  exclusive  jurisdiction  is  vested  in  the  superior  court," 
in  our  opinion,  refer  to  the  cases  enumerated  in  the  constitu- 
tion over  which  that  instrument  declares  the  superior  court 
shall  have  exclusive  jurisdiction. 

We  think  this  view  is  supported  by  the  decision  in  Burden  v. 
Clack,  94  Oa,  278,  wherein  it  was  held :  "  The  county  court  has 
jurisdiction  to  try  and  determine  applications  for  the  eviction  of 
intruders."  The  Code  of  1882,  §  4074  (now  Qvil  Code,  §  4810), 
declares  that  in  a  proceeding  to  eject  an  intruder,  "the  sheriff 
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shall  return  both  affidavits  and  deposit  them  in  the  office  of  the 
clerk  of  the  superior  court  of  the  county  in  which  the  land  lies, 
upon  which  an  issue  shall  be  made  up  and  tried  by  a  jury,  ac- 
cording to  the  laws  of  the  State."  Certainly  this  language  as 
strongly  indicates  that  the  superior  court  shall  have  exclusive 
jurisdiction  of  proceedings  to  eject  intruders  (especially  as  there 
can  be  no  trial  by  jury  in  civ|l  cases  in  the  county  court)  as  the 
language,  <<Upon  such  affidavit  being  filed  with  the  clerk,  it  shall 
be  the  duty  of  the  clerk,  of  the  superior  court  .  .  to  issue  an 
execution,"  indicates  that  the  superior  court  shall  have  exclusive 
jurisdiction  of  proceedings  to  foreclose  liens,  other  than  mort- 
gages, on  personal  property.  If  it  should  be  suggested  that  the 
Civil  Code,  §  4208,  expressly  confers  jurisdiction  upon  judges  of 
county  courts  to  hear  and  determine  applications  for  the  eviction 
of  intruders,  it  will  be  noted,  as  we  have  already  seen,  that  the 
same  section  also  expressly  confers  upon  them  jurisdiction  to 
<<  foreclose  mortgages  on  personal  property  and  liens."  Again,  if 
it  be  asked  what  procedure  will  be  followed  if  judges  of  county 
courts  have  authority  to  foreclose  liens  on  personalty,  other  than 
mortgages,  the  reply  is,  that  the  Civil  Code,  §4204,  provides: 
"The  practice  and  modes  of  procedure  in  the  county  court  .  . 
shall  be  the  same  as  in  the  superior  court,  unless  otherwise  pro- 
vided." And  surely  there  would  be  no  more  difficulty  as  to  the 
procedure  in  the  county  court  in  the  foreclosure  of  liens,  not 
mortgages,  on  personal  property,  than  in  the  procedure  in  such 
court  to  evict  intruders.  Again,  "  The  county  court,  where  the 
amount  sued  for  is  within  its  jurisdiction,  has  jurisdiction  to  ren- 
der a  judgment  foreclosing  a  mechanic's  lien  on  realty."  Wheat- 
Uyw.  Blalock,  82  Oa.  406.  The  Civil  Code,  §  2807,  provides: 
"  Proprietors  of  sawmills,  when  furnishing  material  for  the  im- 
provement of  real  estate,  to  purchasers  from  them  for  that  pur- 
pose, shall  be  entitled  to  the  lien  provided  in  section  2801,  to 
be  governed,  when  the  same  are  applicable,  by  the  rules  laid 
down  in  said  section  2801."  This  last-named  section  establishes 
liens  on  real  estate  in  favor  of  mechanics  and  materialmen.  In 
fixing  the  jurisdiction  of  county  courts,  could  the  legislature  have 
intended  that  such  courts  should  have  authority  to  render  a  judg- 
ment foreclosing  a  lien  on  realty  for  five  hundred  dollars  in  favor 
of  the  proprietor  of  a  sawmill  for  material  furnished  to  improve 
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such  realty,  but  that  such  courts  should  not  have  jurisdiction 
to  foreclose  a  lien  for  five  dollars  in  favor  of  the  proprietor  of  a 
sawmill  on  lumber  he  had  sawed  from  timber  furnished  by  his 
debtor  ?  We  can  not  believe  that  the  legislature  ever  entertained 
such  an  irrational  intention.  If  the  county  court  has  no  juris- 
diction of  the  foreclosure  of  a  sawmill  lien  on  personalty,  then, 
of  course,  it  has  no  jurisdiction  of  the  foreclosure  of  liens  on  per- 
sonalty in  favor  of  laborers,  landlords  for  necessaries  furnished, 
nor  of  any  other  such  liens,  established  by  statute,  in  favor  of 
various  classes  of  persons,  as  all  such  liens,  when  not  otherwise 
provided,  must  be  foreclosed  according  to  the  provisions  of  Civil 
Code,  §.2816.  It  has,  however,  long  been  the  practice,  and,  so 
far  as  we  know,  without  question  of  the  court's  jurisdiction,  to 
foreclose  all  such  liens  in  the  county  courts,  when  the  amount 
claimed  was  within  the  jurisdictiou  of  such  courts.  This  fact 
may  be  considered  as  showing  the  opinion  of  the  bar  as  to  the 
jurisdiction  of  couuty  courts  in  such  cases.  For  the  reasons 
stated,  we  are  confident  that  the  county  court  has  concurrent 
jurisdiction  with  the  superior  court  of  the  foreclosure  of  a  lien 
in  favor  of  the  proprietor  of  a  sawmill,  for  work  done  on  mate- 
rial furnished  by  the  debtor,  where  the  amount  claimed  is  within 
the  jurisdiction  of  the  county  court  This  being  true,  the  supe- 
rior court  in  such  a  case  does  not  have  exclusive  jurisdiction 
under  the  statute.  Therefore,  as  exclusive  jurisdiction  is  not  con- 
ferred upon  the  superior  court,  either  by  the  constitution  or  the 
statute,  of  the  foreclosure  of  a  sawmill  lien  on  personalty,  when 
the  amount  claimed  is  within  the  jurisdiction  of  the  county  court, 
it  necessarily  follows  that  the  city  court  of  Americus  has  juris- 
diction to  foreclose  such  a  lien,  at  least  when  the  amount  claimed 
is  within  the  jurisdiction  of  the  county  court ;  and  the  trial  judge 
erred  in  holding  otherwise  and  dismissing  the  case. 

JvdgmerU  reversed.       All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent 
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CENTRAL  OF  GEORGIA  RAILWAY  COMPANY  v. 
GORTATOWSKY. 

1.  A  presiding  judge  of  a  trial  court  stiould  not  direct  the  jury  to  find  a  ver- 
dict in  favor  of  one  party  against  tlie  other,  except  where  there  is  no  con- 
flict in  the  evidence,  and  that  introduced,  with  all  reasonable  deductions 
or  inferences  therefrom,  demands  a  particular  verdict.  Where  there  is  con- 
flict in  the  evidence  on  material  issues,  it  is  error  to  direct  a  verdict 

2.  In  order  to  make  a  contract  there  must  be  an  agreement  of  parties.  If  there 
is  a  proposition  but  it  is  not  accepted,  no  binding  contract  results. 

3.  If  shippers  applied  to  a  railroad  agent  for  a  rate  for  the  transportation  of 
certain  men  and  horses,  and  the  agent  (who  was  a  '*  commercial  agent  *^ 
whose  duty  was  to  solicit  business),  not  having  authority  to  make  a  special 
rate,  telegraphed  to  the  general  agent  for  the  purpose  of  obtaining  one,  and 
the  general  agent  replied  through  the  telegraph  office  of  the  road,  stating 
a  rate,  but  by  an  error  in  transmission  the  telegram,  as  delivered  to  the 
agent  dealing  with  the  shipper,  stated  an  amount  lower  than  the  general 
agent  had  written  in  the  original  telegram  ;  and  if  upon  receipt  of  such  tel- 
egram the  agent  correctly  quoted  the  rate  as  stated  in  it  to  the  shippers, 
and  if  they  accepted  such  offered  rate  in  good  faith,  and  the  mistake  was 
not  evident,  and  they  did  not  have  knowledge  of  it,  this  created  a  binding 
contract  upon  the  company. 

4.  If  the  mistake  was  evident  on  its  face  or  known  to  the  shippers,  they  could 
not  seize  upon  it  to  take  an  imf air  advantage  of  the  other  party. 

6.  If  a  contract  is  made,  one  party  to  it  can  not  rescind  it  by  merely  giving  no- 
tice to  the  other  of  his  intention  to  do  so,  without  the  agreement  or  assent 
of  such  other ;  but  it  may  be  rescinded  vrith  the  assent  of  both  parties. 

6.  This  case  should  have  been  submitted  to  the  jury,  and  it  was  error  to  direct 
a  verdicu 

^  '  Argued  May  22,  —  Decided  June  16,  IMS. 

A 

Omnplaint.  Before  Judge  Spence.  Dougherty  superior  court. 
October  4,  1904. 

A.  C.  Gortatowsky  et  aL  brought  suit  against  the  Central  of 
Georgia  Railway  Company  for  the  sum  of  $552.  Ou  the  trial 
the  evidence  showed,  without  conflict,  the  following  facts :,  I.  C. 
Briuson  was  the  commercial  agent  of  the  defendant  at  Albany. 
His  duties  were  to  solicit  business.  He  did  not  have  authority 
to  make  contracts  for  special  rates  on  its  behalf,  and  this  was 
known  to  the  plaintiflfs.  At  their  instance  he  telegraphed  to  J.  C. 
Haile,  the  general  passenger  agent  at  Savannah,  who  had  authority 
to  make  special  rates  for  the  road,  for  such  a  rate  for  the  trans- 
portation of  tmops  from  Lytle  to  Albany  and  return.  Haile 
wrote,  and  delivered  to  the  railroad  telegraph  office  in  Savannah, 
a  tel^ram  dated  November  30,  1903,  dire(5ted  to  Brinson,  the 
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body  of  which  was  as  follows :  "  Chairman  has  announced  rate 
six  dollars  each  direction  movement  troop  Seventh  Cavalry  Al- 
bany Lytle  return  account  street  fair  for  men,  rate  on  horses  fifty 
dollars  per  car  special  service.  Quote  this  rate  to  committee  en- 
deavor secure  deposit  for  movement  our  line  advising."  In  trans- 
mission a  mistake  was  made  in  this  message  by  the  omission  of 
the  word  **  direction,"  thus  making  the  message  read,  "  six  dollars 
each,"  instead  of  "six  dollars  each  direction."  Brinson  quoted 
this  rate  to  Gortatowsky  on  Tuesday,  December  1,  1903,  about 
noon.  On  the  same  day  plain tiflfs  wrote  to  Haile  a  letter,  the 
material  parts  of  which  are  as  follows :  "  We  would  appreciate  it 
it  you  would  allow  us  to  pay  one  half  of  this  transportation  now, 
balance  due  carnival  week ;  inasmuch  as  the  subscription  given 
by  the  merchants,  only  one  half  is  payable  now,  balance  during 
carnival.  Unless  absolutely  necessary,  we  would  not  care  to  ad- 
vance the  entire  amount  now,  as  our  advertising  expense  is  very 
heavy.  Tou  will  kindly  advise  Mr.  Brinson  if  this  is  perfectly 
satisfactory."  On  the  next  day  Haile  repUed  in  a  letter  which 
contained  the  following :  "  We  would  like  very  much  to  accom- 
modate you  in  the  matter  of  payment,  but  it  is  not  within  our 
power  to  deviate  from  our  usual  custom  with  respect  to  collecting 
prepaid  transportation;  therefore  we  are  powerless  to  do  any- 
thing except  to  instruct  our  representative  to  collect  the  full 
amount  suflBcient  to  cover  the  movement,  Lytle  to  Albany, 
which  is  $510.00  provided  coaches  are  used;  if  sleepers  are  used, 
1570.00."  Brinson  later  received  a  copy  of  the  letter  written  to 
the  plaintiffs,  telegraphed  to  Haile,  and  learned  of  the  mistake  on 
Thursday.  He  notified  plaintiffs  of  it.  The  troops  were  carried 
to  Albany,  plaintiffs  paying  the  amount  of  $552.  Afterwards 
they  were  transported  back  to  Lytle,  and  plaintiffs  again  paid 
$552  under  protest,  and  it  is  for  this  that  suit  is  brought.  The 
difference  between  $570  and  $552  was  due  to  the  fact  that  not 
as  many  men  were  carried  as  at  first  it  was  thought  would  be 
transported. 

As  to  other  matters  in  connection  with  the  transaction,  it  is 
necessary  to  briefly  set  out  the  testimony  of  each  side  respec- 
tively. One  of  the  plaintiffs  testified  as  follows :  The  rate  was 
quoted  to  them  on  Monday  or  Tuesday.  They  accepted  it  in 
good  faith.    There  was  nothing  in  the  rate  quoted  to  put  them  on 
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notice  that  it  was  wrong.  Brinson  did  not  say  that  the  rate 
was  any  lower  than  it  had  been,  and  the  rate  quoted  to  plain- 
tiffs was  that  which  they  expected  to  pay,  and  which  th^  told 
Brinson  would  be  the  usual  rata  Brinson  told  the  plaintiffs 
that  Haile  had  telegraphed  him,  and  was  expecting  him  to  secure 
"the  movement;"  and  plaintiffs  said  to  him  that  they  expected 
to  pay  about  six  hundred  dollars,  and  to  get  the  rate  and  he 
would  get  the  business.  He  told  them  that  he  would  have  to 
get  the  rate  from  Haile.  Brinson  went  to  one  of  the  plaintiffs  on 
the  night  of  December  3,  and  told  him  that  the  rate  which  he 
(Brinson)  had  quoted  was  a  mistake,  and  that  the  amount  named 
would  be  for  each  way.  When  Brinson  first  quoted  the  rate  the 
witness  told  him  that  it  was  a  contract,  that  they  would  take 
the  rate  and  to  go  ahead,  that  it  was  his  "movement."  The 
plaintiffs  afterwards  wrote  a  letter  to  Haile  asking  him  to  let 
them  pay  one  half  of  the  freight  at  that  time.  But  the  j-ate  was 
accepted  without  any  condition.  Prior  to  these  negotiations 
plaintiffs  had  spent  $20  in  advertising  this  attraction  for  the  car- 
nival Brinson  telegraphed  to  Haile,  on  the  30th  of  November 
or  the  first  of  December,  that  he  had  secured  "the  movement.** 
A  check  for  $570  was  given  to  Brinson.  The  difference  between 
this  and  $552  was  refunded,  or  the  amount  corrected.  The  check 
bore  date  December  2,  and  on  it  were  the  words,  "  movement 
troop  C."  In  regard  to  this  payment  the  witness  testified  as 
follows:  "We  paid  the  money  to  him  the  latter  part  of  the 
week  some. time.  When  we  paid  Mr.  Brinson  that  money  we 
understood  that  there  had  been  a  mistake ;  but  I  will  tell  you 
why  we  paid  the  money.  When  Mr.  Brinson  sent  the  telegram, 
that  was  right  after  he  received  the  telegram,  and  he  said,  *  I 
have  wired  Mr.  Haile  that  I  have  received  that  money,  and  when 
he  wires  me  to  dispose  of  it  I  will  come  over  and  get  a  check  for 
it,'  and  it  was  there  subject  to  Mr.  Brinson's  call ;  when  we  paid 
that  money  we  understood  that  it  was  for  the  payment  of  the 
troops  one  way.  We  lost  a  good  deal  of  money  on  the  carnival^ 
and  this  attraction  did  not  prove  as  much  as  we  thought  it 
would ;  I  don't  know  that  I  knew  until  after  the  carnival  was 
over  that  we  had  lost  a  good  deal  of  money,  because  one  or  two 
days  of  a  carnival  can  pick  up  things  wonderfully.  It  is  not  true 
that  I  did  not   make  any  complaint  about  this  matter  until   I 
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found  out  how  much  we  had  lost  on  the  carnivaL  I  notified  Mr, 
Brinson  the  night  of  the  third,  when  he  came  to  the  opera  house 
and  told  me  that  he  had  gotten  instructions  from  Mr.  Haile  that 
there  was  a  mistake  in  that  telegram,  and  we  told  him  that  we 
were  going  to  hold  them  to  it^  and  he  said,  ^  I  know  I  never 
made  a  mistake  about  it*"  After  the  troops  were  brought  to 
Albany,  plaintiffs  demanded  that  the  defendant  should  return 
tbem  without  additional  compensation;  which  it  refused  to  do. 
Another  witness  for  the  plaintiffs  testified,  that  he  was  present 
when  Brinson  spoke  to  one  of  the  plaintiffs  about  the  mistake  in 
the  rate  quoted;  that  the  plaintiff  stated  that  that  was  wrong, 
and  Brinson  replied,  <'  Tes  I  think  it  is  a  mistake,  and  I  so  wired 
Mr.  Haile,"  and  that  the  plaintiff  said,  "  I  want  you  to  understand 
that  I  expect  to  hold  the  railroad  to  this  rate."  This  witness 
appears  to  have  been  an  agent  for  the  plaintiffs.  He  further 
stated,  "Mr.  Brinson  sent  me  a  receipt  by  a  boy,  and  I  took  it,  as 
I  didn't  know  what  it  waa  He  brought  it  to  me  in  an  envelope. 
I  sent  the  check  to  him,  and  told  the  boy  not  to  accept  any  re- 
ceipt" Another  of  the  plaintiffs  testified,  that  the  rate  quoted 
was  accepted  in  good  faith,  because  he  knew  that  the  defendant 
had  made  four  "movements"  of  this  cavalry  at  a  cent  a  mile; 
that  he  had  investigated  it  beforehand  to  find  out  what  it  would 
cost  them. 

Brinson  testified,  among  other  things,  as  follows :  "  Plaintiffs 
made  no  agreement  with  me  relative  to  the  movement  of  troop 
C,  other  than  that  if  my  rate  were  as  low  as  they  could  get  over 
other  lines  that  they  would  give  me  the  movement  .  .  When 
I  quoted  that  rate  to  Mr.  Gortatowsky  I  do  not  remember  what 
he  said;  but  he  gave  me  to  understand  that  he  liked  that  rate, 
and  that  it  was  lower  than  he  really  expected.  There  was  no 
written  contract  entered  into  at  the  time;  there  was  no  oral 
acceptance  of  it — he  simply  said  that  it  was  better  than  he 
expected.  I  didn't  have  any  intention  of  making  a  contract  at 
the  time  I  quoted  the  rate.  .  .  I  notified  Mr.  Gortatowsky 
of  the  mistake,  between  nine  and  ten  o'clock  Thursday  night, 
and  they  said  it  must  be  wrong,  and  that  I  had  better  take  the 
matter  up  with  Mr.  Haile.  They  had  not  paid  me  any  money 
at  that  time."  No  money  had  been  expended  by  plaintiffs  ex- 
cept for  advertising,  which  was  done  before  the  rate  was  quoted. 
Plaintiffs  paid  Brinson  the  money  on  Friday  afternoon,  and  he 
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gave  a  receipt  stating  that  it  was  for  the  movement  of  troop 
C,  Lytie  to  Albany,  '<apd  it  was  understood  then  that  that  was  for 
one  way."  He  afterwards  said  that  he  made  this  statement 
« because  my  former  rate  had  been  withdrawn."  The  troop  left 
Lytle  at  ten  o'clock  Saturday  night,  and  arrived  in  Albany  about 
three  o'clock  Sunday  afternoon.  "  I  reqpived  my  first  real  com- 
plaint about  it  about  Thursday  of  the  following  week  during  the 
carnival,  forty-eight  liours  b^ore  the  troop  left  The  attendance 
of  the  carnival  had  not  been  good,  and  both  of  the  Gortatowsky 
brothers  stated  to  me  that  they  were  losing  money.  The  rate 
that  was  first  quoted  was  'exceedingly  low,  being  less  than  one 
cent  a  mile  for  the  round  trip,  the  mileage  being,  if  I  remember 
correctly,  353  miles;  and  I  stated  to  Oortatowsky  on  my  first 
trip  that  it  was  an  exceedingly  low  rate,  and  he  stated  that  it 
was  a  very  low  rate  because  it  was  less  than  a  cent  a  mile.  .  .  I 
don't  know  that  that  rate  was  accepted  by  Oortatowsky  brothers. 
He  had  already  stated  that  he  would  give  me  the  business,  and 
when  I  quoted  the  rate  he  stated  to  me  that  it  was  very  low  and 
satisfactory,  and  I  understood  that  the  movement  was  mine 
before  I  quoted  the  rate — that  is,  that  the  movement  was  mine 
{MTOvided  I  could  quote  a  rate  as  low  as  any  of  the  other  roads, 
and  as  to  whether  they  accepted  the  rate  ^en  I  quoted  it  is 
the  question.  He  never  used  the  word  that  he  would  accept  the 
rate ;  he  said  that  he  was  very  glad  to  get  the  rate.  I  had  tele- 
graphed and  written  Mr.  Haile  that  I  would  secure  the  move- 
ment, before  I  had  quoted  the  rate.  .  .  On  Thursday  I  re- 
ceived this  telegram  from  Mr.  Haile,  showing  that  this  mis- 
take had  been  made.  It  is  not  true  that  at  that  time  the 
Messrs.  Oortatowsky  told  me  that  they  would  expect  me  to  pro- 
tect that  rate  quoted  them  by  mistake.  I  showed  him  that 
telegram  in  the  opera  house  at  the  time,  and  if  he  said  that  I 
didn't  hear  it,  and  I  wasn't  put  on  any  notice  at  that  time  that 
we  would  be  hdd  responsible  for  that  rate  .  .  Grortatowsky 
brothers  made  no  direct  statement  to  the  ^ect  that  they  would 
release  us  from  the  rate  already  quoted."  At  the  conclusion 
of  the  evidence  the  court  refused  to  direct  a  verdict  for  the  de- 
fendant, but  directed  one  for  the  plaintiffs.     Defendant  excepted. 

Wooten  &  Hofmayer^  for  plaintiff  in  error. 
Crosland  &  Jones,  contra. 
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Lumpkin,  J.  (After  stating  the  foregoing  facts.)  The  court 
may  direct  the  jury  to  find  for  the  party  entitled  thereto,  where 
there  is  no  conflict  in  the  evidence,  and  where  that  introduced, 
with  all  reasonable  deductions  and  inferences  therefrom,  demands 
a  particular  verdict.  Civil  Code,  §  5331.  Unless  this  state  of 
facts  exists,  a  verdict  should  not  be  directed,  but  the  jury  should 
be  left  to  pass  on  the  issues.  In  this  case  there  were  two  leading 
.questions:  Did  the  parties  ever  arrive  at  a  valid,  binding  con- 
tract ;  and,  if  so,  was  there  a  rescission  or  release  from  the  original 
terms  by  mutual  consent  or  agreement  ?  The  first  question  may 
be  divided  into  two  subordinate  parts:  First,  when  the  tele- 
graphing agent  made  a  mistake  in  transmission,  and  Brinson  cor- 
rectly oflfered  to  the  plaintiffs  the  rate  as  received  by  him,  con- 
sidering what  had  transpired  previously  and  also  at  that  tiiqe, 
did  the  plaintiflFs  accept  this  rate  and  make  a  contract  whereby 
they  agreed  to  have  the  troops  transported  over  the  defendant's 
road  and  the  defendant  agreed  to  so  transport  them  ?  Second,  if 
there  was  such  an  acceptance  by  the  plaintiflTs  in  good  faith  and 
without  notice  of  any  mistake,  was  it  binding  on  the  company,  or 
was  the  defendant  relieved  by  reason  of  the  mistake  in  the  trans- 
mission of  its  message  ?  The  first  of  these  last-mentioned  ques- 
tions is  one  of  fact;  the  second,  one  of  law.  On  the  subject  of 
acceptance,  the  evidence  for  the  plaintifiTs  was  to  the  effect  that 
when  Brinson  quoted  the  proposed  raie  to  them  they  accepted  it. 
Nevertheless  they  wrote  to  Haile,  asking  him  to  agree  for  them 
to  pay  one  half  of  the  amount  in  cash  and  the  balance  later; 
and  though  he  declined  this,  they  succeeded  in  getting  Brinson 
to  treat  the  matter  as  if  they  had  made  some  deposit,  when  in  fact 
they  had  made  none  until  after  they  were  notified  of  the  mistake. 
It  is  true  that  Haile's  telegram  to  Brinson  says, "  Endeavor  secure 
deposiV  etc.  But  his  letter  (o  plaintiffs,  dated  December  2,  re- 
quired prepayment.  The  first  check  which  was  given  to  Brinson 
bore  date  on  its  face  December  2,  though  in  fact  it  appears  not 
to  have  been  given  until  Friday,  December  4  Brinson  denied 
flatly^  in  one  part  of  his  testimony,  that  the  rate  quoted  by  him 
was  accepted,  or  that  he  understood  that  a  contract  was  then 
made;  while  elsewhere  he  said  that  the  plaintiffs  had  told  him 
they  would  give  him  "  the  movement "  if  he  could  quote  as  low  a 
rate  as  others,  and  that  when  he  did  inforiA  them  of  Haile's  tele- 
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gram  naming  the  rate  they  expressed  themselves  pleased  with  it. 
BKs  testimony,  considered  in  connection  with  the  letters  above 
referred  to^  makes  it  by  no  means  absolutely  certain  that  any 
contract  was  consummated,  so  as  to  authorize  the  direction  of  a 
verdict.  If  his  statement  be  correct,  that  the  plaintiflfs  merely 
said  that  the  rate  was  low,  or  was  satisfactory,  or  the  like,  did  the 
plaintiffs,  in  the  light  of  all  the  evidence,  bind  themselves  to 
make  the  shipment  at  that  rate  ?  Whether  or  not  there  was  an 
acceptance  and  a  completion  of  a  contract  should  have  been  left 
to  the  jury.  If  the  rate  stated  in  the  telegram  received  by  Brin- 
son  was  correctly  communicated  by  him  to  the  plaintiffs,  and 
they  accepted  it  and  closed  the  contract  at  that  rate,  and  were 
not  in  a  position  where  they  knew  or  ought  to  have  known  of 
the  mistake,  would  the  railroad  company  be  bound  by  the  con- 
tract, or  would  it  be  relieved  by  reason  of  the  mistake  made  in 
the  transmission  of  the  message  of  its  general  agent  ?  Two  op- 
posing views  on  this  subject  are  entertained  by  the  courts,  which 
are  respectively  very  well  stated  in  the  opinion  of  the  majority, 
and  in  the  dissenting  opinion  of  Clark,  J.,  in  the  case  of  Borden 
V.  Richmond  &  D.  R.  Co.,  113  N.  C.  570.  The  views  of  the 
majority  of  the  court  are  expressed  in  the  headnotes  of  that  case 
as  follows :  "  1.  Where  there  has  been  no  misrepresentation,  and 
where  there  is  no  ambiguity  in  the  terms  of  the  contract,  a  party 
to  it  can  not  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake.  If,  however,  a 
proposal  by  one  evidently  contains  a  mistake,  the  other  can  not, 
by  snapping  at  it,  be  permitted  to  take  advantage  of  the  error. 
2.  Where  a  local  freight  agent  of  a  defendant  railroad  company 
made  a  writ^n  order  to  ship  cotton  between  two  points  at  69  1/2 
cents  per  hundred  for  plaintiff,  who  at  once,  and  in  writing,  ac- 
cepted the  offer,  and  it  was  conceded  that  the  said  local  agent  was 
authorized  to  make  such  proposal  on  the  part  of  the  defendant, 
and  the  agent  plainly  and  unequivocally  expressed  what  he  under- 
stood to  be  the  piice  to  be  charged  for  carrying  cotton,  and  there 
was  no  misunderstanding  between  the  plaintiff  and  the  agent  as 
to  any  of  the  terms  of  the  alleged  contract ;  and  it  appears  that, 
by  an  error  in  the  transmission  of  a  telegram  from  the  general 
freight  agent  to  the  local  agent,  *89  1/2'  was  changed  to 
'69  1/2':     Held,  (1)  that  the  contract  was  binding  on  defend- 
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aDt  company,  Dotwithstnnding  the  mistake;  (2)  that  in  an  action 
by  the  shipper  (who  had  paid  the  larger  rate  under  protest)  to 
recover  the  diflference  between  the  two  rates,  all  evidence  in  re- 
gard to  plaintiffs  purchase  of  cotton  was  irrelevant,  and  plaintiff 
was  entitled  to  recover."  But  in  the  case  of  Hartford  R  Co.  v. 
Jackson,  24  Conn.  514,  a  rate  was  named  by  an  agent  of  a  rail- 
road, who  understood  the  shipper  to  say  that  there  were  one  hun- 
dred bundles  of  laths,  when  in  fact  the  latter  said  five  hundred 
bundles.  It  was  held  that  the  railroad  company  was  not  bound. 
In  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Dawson  (Texas  Civ.  App.),  24  S.  W. 
566,  where  a  shipper  informed  the  agent  of  a  railway  company  of 
the  character  of  the  fruit  shipped,  but  the  latter  misunderstood 
him  and  quoted  a  rate.under  a  mistake  as  to  the  character  of  the 
shipment,  it  was  held  that  the  parties  did  not  assent  to  the 
same  thing  at  the  same  time,  so  as  to  constitute  a  binding  con- 
tract. See  also  Rowland  v.  New  York  etc.  R.  Co.,  61  Conn.  103, 
23  Atl.  755. 

This  court  has  held,  that  in  the  transmission  of  a  telegraphic 
message  the  telegraph  company  is  the  agent  of  the  sender;  and 
that  if  an  offer  is  made  by  telegram,  and,  as  delivered  to  the  ad- 
dressee, is  materially  different  from  the  telegram  delivered  for 
transmission,  and  is  accepted,  the  sender  is  bound  by  the  terms  of 
the  proposal  as  contained  in  the  telegram  delivered  to  the  ad- 
dressee. Western  Union  TeL  Co.  v.  Mint  River  Lumber  Co.,  114 
Oa.  576;  Brooke  v.  Western  Union  TeL  Co,,  119  Ga.  694.  These 
decisions  are  based  on  the  ground  that  the  telegraph  company 
is  the  agent  of  the  sender  in  transmitting  the  message.  If  this  be 
true  of  an  independent  company  to  whom  a  message  is  delivered 
for  transmission,  we  can  perceive  no  reason  why  the  case  would 
be  different  if  the  telegraphing  were  done  by  a  company  or  op- 
erators under  the  control  of  the  railroad,  in  transmitting  a.  mes- 
sage to  an  agent  who  dealt  directly  with  the  plaintiffs.  The  ev- 
idence states  that  the  telegram  sent  by  Haile  to  Brinson  was  filed 
"in  the  railroad  telegraph  ofi&ce"  in  Savannah,  which  we  under- 
stand to  mean  a  telegraph  office  under  control  of  the  railroad 
oompany.  There  is  no  doubt,  as  Mr.  Justice  Cobb  points  out 
in  the  Flint  River  Lumber  Company  case,  that  if  the  status  of  a 
tel^raph  company  is  to  be  considered  from  the  standpoint  of 
agency^  some  very  strong  reasoning  car  be  adduced  to  sustain  the 
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position  that  the  minds  of  the  parties  never  met,  and  that  there 
was  in  fact  no  binding  contract ;  and  also  that  this  falls  within 
the  rule  that  a  special  agent  who  is  directed  to  communicate  a 
particular  message  or  do  a  particular  thing  has  no  authority  to 
deliver  another  message  or  do  some  other  thing  so  as  to  make  a 
binding  contract  for  his  principal  Civil  Code,  §  3023.  But  we 
think  that  the  telegraph  cases  above  referred  to  in  principle  bear 
strongly  on  this  point.  -  And  we  must  take  position  with  the  ma- 
jority of  the  Supreme  Court  of  North  Carolina  in  the  Borden 
case.  If,  however,  the  plaintiffs  had  known,  or  from  all  the  cir- 
cumstances should  have  known,  that  the  rate  quoted  to  them 
was  a  mistake,  they  could  not  have  seized  upon  an  evident  mis- 
take to  take  an  unfair  advantage  of  the  other  party.  Shelton  v. 
Ellis,  70  Oa,  297;  Singer  v.  Orand  Rapids  Match  Co,,  117  Ga. 
86.  Courts  can  not  relieve  from  bad  contracts  or  hard  bargains, 
where  they  have  been  deliberately  made,  and  where  there  has 
been  no  fraud  or  deceit,  and  the  terms  of  the  contract  are  clear 
and  unambiguous.  If  a  man  puts  a  low  price  upon  his  property 
and  it  is  accepted,  he  can  not  escape  from  the  contract  on  the 
ground  that  he  ought  to  have  charged  more.  This  is  not  the 
character  of  mistake  which  furnishes  a  ground  for  relief  in  equity. 
Alexander  v.  Herring^  54  Oa.  200.  Nor  does  mere  ignorance 
of  a  fact  by  both  parties  do  so.  Civil  Code,  §  3985.  Neverthe- 
less the  law  of^  this  State  does  recognize  a  difference  between  re- 
forming a  contract,  and  executing  a  contract  in  case  of  a  mistake. 
To  authorize  a  reformation  of  a  contract  on  the  ground  of  mis- 
take, such  mistake  must  be  mutual ;  but  the  courts  may  decline 
to  enforce  the  execution  of  a  contract,  if  the  mistake  is  confined 
to  the  party  refusing,  provided  it  is  such  a  mistake  as  furnishes 
a  good  defense,  and  it  can  be  corrected  without  injustice  to  the 
other  party,  and  the  party  seeking  the  rescission  or  ttsserting  the 
mistake  has  not  been  guilty  of  such  negligence  or  laches  as  to 
prevent  his  doing  so.  On  the  subject  of  mistake  as  furnishing  a 
basis  for  defense,  or  for  equitable  relief,  see  Civil  Code,  §§  3535, 
3660,  3981,  3982,  3983,  3984,  3985,  3974;  Stix  v.  Houlston, 
88  Ga.  743;  Singer  v.  Grand  Rapids  Match  Co,,  117  Ga.  86, 
supra;  Werner  v.  Rawson,  89  Ga.  619;  Jossey  v.  JB.  Co.,  109 
Ga.  439,  447  (discussing  the  Werner  case  and  section  3974  of  the 
Civil  Code);  Keeih  v.  Brewster,  114  Ga.  176;  Atlanta  Trmik 
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Banking  Co,  v.  Nelms,  116  Ga,  915,  923;  Comer  v.  Ghannis,  75 
Ga.  277  (ia  which  case  rescission  of  an  executed  contract  was 
denied);  DuBignon  v.  MayoVy  106  Ga.  317;  Dyer  v.  Walton,  79 
ffa.  466. 

If  a  binding  contract  was  entered  into  between  the  plaintiff 
and  the  defendant,  the  latter  could  not  rescind  without  the  as- 
sent of  the  former.  One  party  to  a  contract  can  not  rescind  it 
by  mere  notice  to  the  other.  Oklahoma  Vinegar  Co,  v.  Carter , 
116  Ga,  140.  But  rescission  may  be  had  by  mutual  consent. 
There  was  no  express  statement  that  the  original  contract  should 
be  rescinded  or  changed ;  but  the  evidence  was  conflicting  as  to 
what  transpired  and  as  to  the  conduct  of  the  parties.  If  there 
was  a  valid,  binding  contract,  but  the  parties  consented  to  a  cor- 
rection so  as  to  make  it  conform  to  the  telegram  sent,  whether 
this  would  amount  to  a  technical  novation,  with  the  requisites 
thereof,  does  not  require  decision  at  this  time.  The  issues  as  to 
whether  or  not  there  was  an  acceptance  and  the  making  of  a  con- 
tract, and  whether  or  not  there  was  an  assent  to  a  rescission  or 
change  from  the  rate  first  quoted,  were  made  by  the  pl^  The 
question  whether  there  was  knowledge  of  the  mistake  on  the 
part  of  the  plaintiffs  and  an  effort  to  seize  on  the  mistake  to  take 
an  unfair  advantage  was  suggested  in  the  briefs,  but  was  not 
made  in  the  plea  filed. 

Judgment  reversed.  All  the  Justices  cancwr,  except  Simmons^ 
C.  J.y  absent. 


PRIESTEE  V.  MELTON. 

1.  A  writing  purporting  to  contain  an  agreement  to  oonTey  land,  bat  which  is  126  sao 
80  indefinite  as  to  the  description  of  the  land  that  the  same  can  not  thereby 

be  identified,  is  not,  in  the  abeenoe  of  extrinsic  evidence  showing  the  de- 
scription applicable  to  a  particular  parcel  of  land,  admissible  in  evidence 
as  color  of  title. 

2.  In  an  action  of  ejectment  there  were  three  demises.  The  lessor  in  the  first 
demise  was  dead,  and  his  legal  representative  was  not  a  party.  The  lessor 
in  the  second  demise  had  conveyed  all  of  his  interest  to  the  lessor  in  the 
third  demise.  Hield,  that  the  lessor  in  the  second  demise  was  a  competent 
witness  as  to  transactions  and  communications  between  him  and  the  lessor 
in  the  first  demise,  on  the  trial  of  an  issue  between  the  lessor  in  the  third 
demise  and  the  tenant  in  possession. 

8.  When  a  plaintiff  in  ejectment  seeks  to  recover  on  the  prior  possession 
of  his  predecessor  in  title,  a  prima  facie  case  is  not  made  out  unless  the 
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evidence  shows  prior  possession  of  such  predecessor  and  a  deed  from  him 
to  the  plaintiff,  or  to  some  one  under  whom  the  plaintiff  claims,  while  the 
grantor  therein  was  in  actual  possession. 

Submitted  May  23,  ~  Decided  Jane  16,  1906. 

Ejectment.  Before  Judge  Mitchell.  Lowndes  superior  court. 
November  24,  1904. 

This  was  an  action  of  ejectment  in  the  common-law  form.  The 
plaintiff  laid  three  demises,  in  the  names  of  A.  H.  Smith,  N.  J. 
Priester,  and  Sophia  Pries ter  respectively.  Thomas  Melton  was 
the  tenant  in  possession.  The  case  went  to  trial  on  the  issue 
made  by  the  plea  of  not  guilty.  The  plaintiff  introduced  in 
evidence  a  deed  from  N.  J.  Priester  to  Sophia  Priester,  conveying 
the  premises  in  dispute.  The  plaintiff  also  tendered  in  evidence 
a  writing  of  wliich  the  following  is  a  copy :  "  Georgia,  Lowndes 
County.  I  have  this  day  bargained  to  N.  J.  Priester  15  acres 
of  land  adjoining  to  my  Griffin  field  and  Mr.  E.  L.  Moore's 
land,  for  which  he  is  to  pay  S125.00  within  3  years,  and  will 
receipt  him  for  payments  made.  Jan.  14,  1891.  A.  H.  Smith." 
The  court,  upon  objection,  rejected  this  evidence.  The  plaintiff 
then  tendered  in  evidence  a  receipt  signed  by  A.  H.  Smith,  re- 
citing the  payment  of  sixty  dollars  by  Nathan  Priester.  The 
court,  upon  objection,  rejected  this  evidence.  The  plaintiff  then 
introduced  N.  J.  Priester  as  a  witness,  and  offered  to  prove  by 
him  that  ''he  had  been  living"  on  the  land  in  dispute  and  ''had 
been  in  the  actual  possession "  for  more  than  seven  years,  "  had 
built  a  house  and  put  other  improvements  thereon,  and  "had 
paid"  to  A.  H.  Smith  the  purchase-money  for  the  land.  Upon 
objection  to  the  witness,  on  the  ground  that  A.  H.  Smith  was 
dead,  the  court  refused  to  allow  the  witness  to  testify.  No  fur- 
ther evidence  being  offered,  the  court  awarded  a  nonsuit;  and 
to  this  ruling  and  the  other  rulings  referred  to  the  plaintiff  ex- 
cepted. 

J,  O.   Cranford,  for  plaintiff! 

Denmarkr  Ashley  &  Smithy  for  defendant. 

Cobb,  J.  The  paper  signed  by  A.  H.  Smith  was  offered  as 
color  of  title,  but  we  think  it  was  properly  rejected,  as  the 
description  of  the  land  therein  was  not^  in  the  absence  of  ex- 
trinsic   evidence    showing    that  the   description  was  capable  of 
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application  to  a  particular   parcel  of  land,  sufficient  to  identify 
any  particular    land.     Luttretl  v.   Whitehead^  121   Oa,  699  (1). 

2.  It  appeared  that  A.  H.  Smith  was  dead,  that  there  was  no 
demise  in  the  name  of  his  legal  representative,  and  that  N.  J. 
Priester  had  conveyed  all  of  his  interest  in  the  land  in  contro- 
versy to  Sophia  Priester.  Hence  there  could  be  no  recovery 
on  the  demise  in  the  name  of  A.  H.  Smith,  nor  on  that  in  the 
name  of  N.  J.  Priester.  The  case,  therefore,  was  one  in  which 
Sophia  Priester  was  the  plaintiff  and  Melton  was  the  defendant; 
and  on  the  trial  of  the  issue  thus  made,  N.  J.  Priester  was  not, 
by  the  death  of  Smith,  rendered  an  incompetent  witness  under 
any  of  the  provisions  of  the  Civil  Code,  §  5269. 

3.  The  testimony  of  N.  J.  Priester,  that  he  had  been  in  pos- 
session of  the  premises  in  dispute,  claiming  them  as  his  own, 
should  have  been  admitted,  but  when  admitted  it  did  not  make 
out  a  prima  facie  case  in  favor  of  Sophia  Priester.  The  code 
declares  that  "  a  plaintiff  in  ejectment  may  recover  the  premises 
in  dispute  upon  his  prior  passession  alone,  against  one  who  sub- 
sequently acquires  possession  of  the  land  by  mere  entry,  and 
without  any  lawful  right  whatever."  Civil  Code,  §  5008.  See 
also  Parker  v.  Railroad  Co,,  81  Oa.  392;  Bleckley  v.  White,  98 
Oa,  597  (3);  Ellis  v.  Dasher,  101  Oa.  5 ;  Horton  v.  Murden,  117 
Ga.  73  (6,  7).  While  the  section  of  the  code,  literally  construed, 
would  authorize  a  recovery  only  when  the  plaintiff  proves  prior 
possession  in  himself,  the  rule  is  broader  than  this.  An  heir  or 
a  devisee  who  has  never  been  in  possession  may  recover  upon 
the  prior  possession  under  a  bona  fide  claim  of  ownership  of  his 
ancestor  or  devisor  at  the  time  of  his  death,  unless  a  better  ad- 
verse title  is  shown  by  the  defendant.  Wolfe  v.  Baxter,  86  &a. 
705;  Brundage  v.  Bivens,  105  Oa.  806;  Watkins  v.  Nv^en,  118 
Oa.  375  (1).  One  who  claims  under  an  heir  or  devisee  may 
recover  on  proof  that  the  ancestor  or  devisor  died  in  possession 
bona  fide  claiming  ownership,  unless  the  defendant  shows  a  bet- 
ter adverse  title  by  possession  or  otherwise.  Bagley  v.  Kennedy^ 
85  Oa.  703.  One  who  claims  under  another,  who  in  turn  claims 
under  an  executor's  deed,  may  in  like  manner  recover  upon  proof 
of  possession  of  the  testator  at  the  time  of  his  death.  Hadley 
V.  Bean,  53  Oa.  685.  In  all  of  the  cases  cited,  in  which  the 
plaintiff  was  permitted  to  recover,  not  on  his  own  prior  possea- 


Digitized  byCjOOQlC 


127      193 

I 1 


378  MARCH  TERM,  1905.  '  (123 

sion,  but  on  the  prior  possession  of  the  person  under  whom  lie 
claimed,  such  person  was  either  ^n  ancestor  or  a  devisor  who 
died  in  possession,  and  therefore  whatever  title  he  may  have  had 
passed  from  him  at  the  time  he  was  an  actual  possessor.  Jt 
would  seem,  upon  principle^  that  one  who  claims  under  a  deed 
from  a  living  person,  who  was  actually  in  possession  ab  the  time 
the  deed  was  made^^  should  be  given  the  right  to  recover  on  the 
prior  possession  of  his  grantor  to  the  same  extent  that  an  heir 
or  devisee  can  recover  on  the  prior  possession  of  his  ancestor  or 
devisor,  The  right  in  all  of  such  cases  is  given  because  the  per- 
son so  claiming  the  title  is  supposed  to  have  acquired  by  descent, 
will,  or  deed,  as  the  case  may  be,  whatever  rights  would  be  drawn 
to  the  possession;  and  therefore,  for  any  such  right  to  be  ac- 
quired by  one,  it  must  appear  that  he  acquired  it  from  a  pos- 
sessor. The  possessor  is  allowed  to  recover  upon  his  bare  pos- 
session. He  may  bargain  away  this  right.  But  one  who  claims 
under  him,  and  asserts  a  right  to  recover  upon  his  possession, 
must  show  that  he  acquired  title  either  directly  or  indirectly 
from  him  while  he  was  in  actual  possession.  See,  in  this  con- 
nection, the  remarks  of  Judge  Trippe  in  Hadley  v.  Bean^  supra. 
If  the  evidence  of  N.  J.  Priester  had  been  admitted,  it  would 
have  shown  possession  in  him  at  some  time  in  the  past,  but  it 
would  not  have  shown  that  he  was  in  possession  at  the  time  he 
made  the  deed  to  Sophia  Priester.  The  plaintiff's  case  would, 
therefore,  have  failed  even  if  the  evidence  had  been  admitted. 
There  was  no  error  in  granting  a  nonsuit 

Judgment  affirmed.     All  the  Justices  concur^  except  Simmons, 
0.  J.y  absent. 


123  -m  SAVANNAH,  FLORmA  AND  WESTERN  RAILWAY 

COMPANY  V.  TALBOT. 

L  A  carrier  acquires  no  right,  by  yirtae  of  its  employment  as  saoh,  to  hold 
goods  delivered  to  it  by  a  wrong-doer  to  whom  they  do  not  belong,  until 
the  charges  are  paid,  against  the  claim  of  the  true  owner ;  nor  has  the  car- 
rier any  lien  on  the  goods  for  the  transportation  charges. 

2.  The  Supreme  Court  will  not  pass  on  a  question  not  made  in  the  trial  court 
Thus,  where  the  sole  prayer  of  the  petition  is  for  injunction,  and  the  defend- 
ant, without  demurring,  pleads  to  the  merits  and  consents  to  a  trial  on  the 
merits  by  the  judge  without  a  jury,  he  can  not,  after  an  adverse  judgment, 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905.  379 

for  the  flnt  time  raise  the  point  in  a  direct  bill  of  exceptions  that  the 
plaintiff  has  not  pursued  his  proper  remedy. 

Argaed  May  23,  —  Decided  June  16, 1906. 

Equitable  petition.  Before  Judge  Mitchell  Lowndes  superior 
court.     November  22,  1904. 

Tills  case  arose  upon  a  petition  brought  by  T.  M.  Talbot  against 
the  Savannah,  iFlorida  and  Western  Railway  Company,  to  enjoin 
it  from  selling  a  certain  mare  under  a  claim  of  lien,  as  provided  by 
the  avil  Code,  §§  2303,  2304,  for  freight  charges.  The  petition 
alleged,  that  the  plaintiff  is  the  owner  of  a  certain  dark  bay  mare 
of  the  value  of  $300,  which  is  held  by  the  defendant ;  that  the 
defendant  is  seeking  to  wrongfully  seU  the  mare  under  the  named 
sections  of  the  code,  under  a  claim  of  lien  for  the  sum  of  S74, 
freight  charges ;  that  said  mare  was  wrongfully  received  by  the 
defendant;  that  it  was  shipped  by  the  plaintiff's  direction  from 
Rochester,  N.  Y.,  to  his  brother,  H.  Talbot,  at  Columbus,  Ohio, 
under  biU  of  lading,  a  copy  of  which  is  attached  to  the  petition ; 
that  the  mare  arrived  at  Columbus,  Ohio,  in  due  or  reasonable 
time ;  that  without  plaintiff's  knowledge  or  consent,  and  without 
the  knowledge  or  consent  of  the  consignee,  the  mare  was  trans- 
ported in  some  way  from  Columbus  and  got  into  the  possession 
of  the  defendant,  without  the  knowledge,  authority,  or  consent  of 
the  plaintiff,  the  consignee,  or  any  authorized  agent  of  the  plain- 
tiff ;  that  the  transportation  was  entirely  voluntary,  and  the  de- 
fendant had  no  right  to  charge  freight  for  such  transportation ;  and 
had  no  Uen  on  the  mare  for  such  charges ;  and  that  the  defendant 
refuses  to  deliver  the  mare  to  petitioner  or  to  refrain  from  selling 
the  same  under  its  alleged  claim  of  lien.  The  prayer  was  for  an 
injunction  to  restrain  the  sale,  and  to  prevent  the  enforcement  of 
the  lien  for  freight  charges.  The  defendant,  in  its  answer,  ad- 
mitted the  possession  of  the  mare  and  that  it  was  seeking  to  sell 
it  under  the  Civil  Code,  §§  2303,  2304,  for  the  payment  of  its 
hen  for  freight  charges  in  the  sum  of  $74.90.  It  averred,  that  it 
received  the  mare  in  the  usual  and  ordinary  business  way  from 
the  Louisville  and  Nashville  Railroad  Company  at  Montgomery, 
Alabama,  and  transported  it  from  Montgomery  to  Valdosta,  Geor- 
gia, in  good  faith ;  that  defendant's  possession  of  the  mare  is  a 
legal  possession,  because  it  was  received  in  the  ordinary  and 
usual  course  of  business  and  brought  by  the  defendant  to  the 
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place  of  destination  in  good  faith ;  that  after  reaching  the  desti- 
nation the  mare  could  not  be  delivered,  and  therefore  the  defend- 
ant is  holding  the  same  for  its  freight  charges ;  that  the  mare  was 
shipped  from  Cincinnati  (?),  Ohio,  to  Valdosta,  Georgia,  and  a  bill 
of  lading  was  issued  at  Columbus,  Ohio,  to  H.  Talbot,  and  the 
mare  was  shipped  to  Valdosta  by  said  H.  Talbot;  that  defendant 
and  its  connecting  lines  transported  the  Same  according  to  the 
shipping  contract ;  that  when  the  mare  reached  Valdosta  the  con- 
sionee  refused  to  accept  the  same  and  to  pay  the  freight  chargea 
The  case  came  on  to  be  tried  on  its  merits  before  the  judge  of  the 
superior  court,  without  a  jury,  upon  an  agreed  statement  of  facts 
and  certain  evidence  which  was  introduced.  It  was  agreed  by 
the  parties  that  on  June  30,  1901,  W.  E.  Foster  delivered  the 
mare  to  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, at  Rochester,  New  York,  to  be  transported  to  Columbus, 
Ohio,  said  railroad  company  accepting  and  delivering  its  bill  of 
lading,  the  material  parts  of  which  are  as  follows : 

"  New  York  Central  &  Hudson  River  R.  R  Co.  Received, 
subject  to  the  classification  in  efifect  on  the  date  of  issue  of 
this  bill  of  lading,  at  Rochester  Station,  July  30,  1901,  from 
W.  E.  Foster,  the  property  described  below,  in  apparent  good 
order,  except  as  noted  (contents  and  condition  of  contents  of 
packages  unknown),  marked,  consigned,  and  destined  as  indi- 
cated below,  which  said  company  agrees  to  carry  to  said  desti- 
nation, if  on  its  road;  otherwise  to  deliver  to  another  carrier 
on  the  route  to  said  destination.  It  is  mutually  agreed,  in 
consideration  of  the  rate  of  freight  hereinafter  named,  as  to 
each  carrier  of  all  or  any  of  said  property  over  all  or  any  por- 
tion of  said  route  to  destination,  and  as  to  each  party  at  any 
time  interested  in  all  or  any  of  said  property  that  every  service 
to  be  performed  hereunder  shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained  (see  conditions  on 
back  hereof),  and  which  are  agreed  to  by  the  shipper  cmd  ac- 
cepted for  himself  and  his  assigns  as  just  and  reasonable. 

Marks :     Consignee,  H.  Talbot     Destination,  Columbus.  Ohio. 

Description  of  articles:  1  horse,  ORR  val.  $100,  man  in 
chg..  Car  D  22867.  A.  R.  Laurence,  Agent.  (The  signature 
of  the  Agent  here  acknowledges  only  the  receipt  of  the  prop- 
erty and  the  charges  advanced,  if  any.)** 
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[On  the  other  side.]  "Not  negotiable.  If  the  word  'order* 
is  written  immediately  before  or  after  the  name  of  the  party  to 
whose  order  the  property  is  consigned,  the  surrender  of  the  bill  of 
lading,  properly  endorsed,  shall  be  required  before  the  delivery 
of  the  property  at  destination^  as  provided  by  Section  9  of  the 
conditions  of  the  Uniform  Bill  of  Lading,  on  the  back  hereoi" 
Among  the  conditions  placed  on  the  back  of  said  bill  of  lading, 
which  is  headed,  "  New  York  Central  &  Hudson  River  R.  R.  Co. 
Uniform  Bill  of  Lading  Conditions,"  is  the  following :  "  Property 
not  removed  by  the  person  or  party  entitled  to  receive  it,  within 
twenty-four  hours  after  its  arrival  at  destination,  may  be  kept 
in  the  car,  depot,  or  place  of  delivery  of  the  carrier  at  the  sole 
risk  of  the  owner  of  said  property,  or  may  be  at  the  option  of  the 
carrier  removed  and  otherwise  stored  at  the  owner's  risk  and  cost, 
and  there  held  subject  to  lien  for  all  freight  and  other  chargea 

.  .  If  the  word  '  order '  is  written  hereon  immediately  before 
or  after  the  name  of  the  party  to  whose  order  the  property  is  con- 
signed (without  any  condition  or  limitation  other  than  the  name 
of  the  party  to  be  noti6ed  on  the  arrival  of  the  property),  the 
surrender  of  this  bill  of  lading  properly  endorsed  shall  be  re- 
quired before  the  delivery  of  the  property  at  destination.  '  If 
any  other  than  the  aforesaid  form  of  consignment  is  used  here- 
in, the  said  property  may,  at  the  option  of  the  carrier,  be  de- 
livered without  requiring  the  production  or  surrender  of  this 
bill  of  lading.  .  .  Owner  or  consignee  shall  pay  freight  at 
the  rate  herein  stated  and  all  other  charges  accruing  on  said 
property  before  delivery  and  according  to  weights  as  ascer- 
tained by  any  carrier  herehnder." 

It  was  further  admitted,  that  the  mare  was  transported  under 
this  bill  of  lading  to  Columbus,  Ohio,  but  was  not  delivered  to  H. 
Talbot,  the  consignee,  who  lived  there,  but  came  on  to  Valdosta 
without  his  knowledge  or  consent,  and  that  it  is  now  at  Valdosta, 
and  is  claimed  by  and  is  the  property  of  the  plaintiflF.  It  was 
further  agreed,  that  the  defendant  received  the  mare  from  the 
Louisville  and  Nashville  Railroad  Company  at  Montgomery,  Ala- 
bama, in  good  faith  and  in  the  usual  course  of  business ;  that  the 
amount  of  advanced  charges  mentioned  in  the  way-bill  was  paid 
by  the  defendant  to  its  connecting  lines;  that  the  charge  of 
$15.32  by  the  defendant  is  a  reasonable  charge  for  the  transpor- 
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tation  of  the  mare  from  Montgomery  to  Yaldosta ;  and  that  the 
material  parts  of  the  way-bill  are  as  follows :  ''  Plant  System  of 
SaUways.  Collect  way-bilL  Way-bill  series  and  No.  LP  497, 
date,  Aug.  5,  1901,  LS  &  MS  Car  22867.  From  Montgomery  to 
Valdosta,  Ga.,  via  Alb,  Consignor,  L&N,  Cinti.  258  8/2,  1901. 
Columbus,  a,  CCC&St.L  Consignee,  H.  Talbot,  Valdosta,  Ar- 
tides^  1  Horse,  Released.  Weight,  2000,  Class  2,  Advanced 
charges,  $59.62,  Freight  $15.32,  Collect  $74.94"  It  was  further 
agreed,  that  Leonard  Johnson  was  the  <'  man  in  charge  **  men- 
tioned in  the  bill  of  lading;  that  he  had  the  bill  of  lading  in  his 
possession  and  surrendered  the  same  to  the  initial  carrier  at  Co- 
lumbus, Ohio,  and  directed  that  the  mare  be  shipped  to  Yaldosta ; 
and  that  it  was  shipped  under  this  direction.  The  plaintiff  also 
introduced  the  following  oral  testimony.  T,  M,  Talbot:  *I 
know  Leonard  Johnson;  on  August  30,  1901,  he  was  a  half- 
grown  negro  boy,  uncouth,  fifteen  or  sixteen  years  old,  such  as  we 
have  around  here  on  the  streets ;  he  did  not  have  any  business 
with  the  horse ;  he  was  put  in  charge  of  the  horse,  looking  aft^ 
it  in  the  car  and  taking  care  of  it.  His  duties  were  to  feed  and 
water  the  horse."  On  cross-examination  he  testified^  that  Leon- 
ard Johnson  was  in  Rochester,  New  York,  when  the  mare  was 
shipped  to  Columbus,  Ohio ;  that  he  did  not  know  that'  Johnson  , 
was  there ;  did  not  know  whether  he  was  dressed  in  broadcloth 
at  the  time  he  was  put  in  charge  of  the  mare ;  he  had  not  seen 
him  for  three  and  a  half  months  prior  to  that  time  and  did  not 
know  what  Johnson's  duties  were  in  reference  to  the  mare,  ex- 
cept what  somebody  else  told  him ;  he  did  not  know  what  in- 
structions or  restrictions  as  to  the  management  or  control  of  the 
mare  were  placed  upon  Johnson  by  the  person  who  put  him  in 
charge ;  neither  did  he  know  about  what  information  was  given 
to  the  Hudson  River  Railroad  Company  as  to  the  boy's  relation 
to  the  mare  or  as  to  the  right  or  authority  he  had  over  it  The 
defendfimt  introduced  J.  F.  Passmore,  who  testified,  that  he  knew 
Leonard  Johnson ;  that  he  was  at  that  time  from  twenty  to 
twenty-five  years  old,  and  that  in  1901  he  looked  like  he  would 
weigh  130  or  135  pounds,  and  that  mentally  he  was  a  bright 
''fellow;"  that  he  weighs  now  about  165  pounds;  that  he  is  a 
follower  of  race  horses ;  that  he  did  not  know  his  business,  bat 
bad  seen  him  about  the  stables  at  the  fair  grounds ;  he  would 

Digitized  by  CjOOQIC 


6a.)  MARCH  TERM,  1905.  383 

lead  the  horses  around,  cooling  them  oflF  after  they  had  run  their 
races;  that  he  did  not  know  that  Johnson  was  exercising  au- 
thority or  ownership  over  any  of  the  horses  when  he  saw  him 
thus  engaged.  Upon  the  agreed  facts  and  the  evidence  in- 
troduced, the  c6urt  rendered  a  judgment  in  favor  of  the  plain- 
tiff, granting  a  perpetual  injunction  against  the  defendant;  to 
which  judgment  the  defendant  excepts,  alleging  that  the  judg- 
ment is  contrary  to  law  and  without  evidence  to  support  it^ 
for  the  reasons,  (1)  that  the  agreed  statement  of  facts  and  the 
evidence  submitted  showed  that  the  defendant,  as  a  common 
carrier  of  freight,  for  hire,  received  the  mare  in  good  faith 
from  its  connecting  road  and  while  the  mare  was  in  the  cus- 
tody of  Leonard  Johnson,  who  had  been  placed  in  charge  of 
the  same  4)y  the  consignor;  (2)  that  the  agreed  statement  of 
facts  and  the  evidence  showed  that  the  plaintiff  had  a  com- 
plete and  adequate  remedy  at  law  by  an  action  of  trover  against 
the  defendant;  (3)  that  the  agreed  statement  of  facts  and 
the  evidence  showed  that  the  defendant  had  neither  done  nor 
threatened  to  do  any  act  which  was  illegal,  nor  was  it  guilty 
of  any  conduct  which  would  authorize  the  granting  of  an  in- 
junction, but,  on  the  contrary,  it  was  only  proceeding  law- 
fully to  collect  freight  charges  which  were  due  and  which 
had  been  advanced  to  its  connecting  lines  of  carriers,  and  a 
[nroper  freight  charge  which  was  due  to  the  defendant  as  a  com- 
mon carrier  for  transporting  the  freight  which  it  had  received  in 
good  faith. 

Kay,  Bennet  &  Conyers  and  Cranford  &  Walker,  for  plain- 
tiff  in  error.      W.  ff.  Oriffin  and  A.  T,    Woodward,  contra. 

Evans,  J.  (After  stating  th^  facta)  1.  The  right  of  the  rail- 
road company  to  collect  its  transportation  charges  is  dependent 
upon  whether  the  person  who  staited  the  shipment  of  the  mare 
from  Columbus  to  Valdosta  had  authority  to  direct  such  ship- 
ment It  is  contended  that  Leonard  Johnson,  who  was  in  charge 
of  the  mare  when  it  left  Rochester,  New  York,  was  clothed  by 
the  consignor  with  apparent  authority  to  direct  this  shipment 
from  Columbus  to  Valdosta.  The  bill  of  lading  which  the  New 
York  Central  and  Hudson  River  Railroad  Company  issued  to 
Foster  stated  that  there  was  a  man  in  charge  of  the  *^  horse." 
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This  man  was  Leonard  Johnson,  and  it  is  inferable  from  the  evi- 
dence and  the  agreed  statement  of  facts  that  he  had  no  authority 
over  the  mare  except  to  feed,  water,  and  look  after  its  general 
welfare  while  in  transit.  It  is  true  that  he  had  possession  of  the 
hill  of  lading,  but  that  bill  of  lading  authorized  a  dehvery  to  the 
consignee  without  its  production.  It  was  the  duty  of  the  carrier 
to  deliver  the  mare  to  the  consignee,  and  it  was  liable  for  a  de- 
livery to  any  other  person  than  the  consignee  named  in  the  hill 
of  lading  or  his  authorized  agent.  When  the  mare  arrived  at 
Columbus  it  was  not  delivered  to  the  consignee,  Talbot,  hut, 
without  his  knowledge  or  authority  or  consent,  was  reshipped 
over  the  line  of  defendant's  road  and  its  connecting  carriers. 
The  delivery  to  Johnson  at  Columbus  was  wrongful,  and  John- 
son's possession  was  that  of  a  wrong-doer.  He  had  no  authority 
either  to  receive  the  mare  or  to  continue  the  shipment  from  Co- 
lumbus to  Valdosta.  His  surrendering  the  bill  of  lading  in  his 
possession  to  the  initial  carrier  at  Columbus  and  directing  that 
the  mare  be  shipped  to  Valdosta  was  without  the  knowledge  or 
consent  of  either  the  consignee  or  the  owner.  \  A  carrier  acquires 
no  right,,  by  virtue  of  its  employment  as  such,  to  hold  the  goods 
delivered  to  it  by  a  wrong-doer  to  whom  they  do  not  belong, 
until  the  charges  are  paid,  against  the  claim  of  the  true  owner; 
and  therefore  it  has  no  lien  upon  them^  but  must,  on  demand, 
surrender  them  to  the  owner.  HutcL  Car.  §  491.  This  rule  is 
based  upon  that  universal  principle  that  no  one's  property  can  be 
taken  from  him  without  his  consent,  express^  or  implied.  It 
is  not  a  liarsh  rule  as  applied  to  common  carriers,  for  the  reason 
that  the  carrier  has  the  right  to  demand  of  the  consignor  the 
transportation  charges  in  advance.  When  a  carrier  receives  goods 
for  shipment  from  one  who  has  Neither  title  nor  rightful  posses- 
sion, the  true  owner  may  reclaim  his  goods  wherever  found.  The 
right  of  a  connecting  road  is  no  better  than  that  of  the  initial 
carrier,  in  the  collection  of  its  freight  charges,  even  though  it 
may  have  received  the  goods  in  good  faith  and  without  notice 
that  the  consignor's  possession  was  wrongful  and  fraudulent 
The  liability  in  such  case  is  on  the  principle  that  the  true  owner 
of  personal  property  has  the  right  to  the  possession  of  his  prop- 
erty which  has  been  fraudulently  taken  from  him,  even  though 
it  be  found  in  the  possession  of  an  innocent  purchaser.     And  in 
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such  cases  the  true  owner  is  not  liable  for  any  expenses  to  which 
the  person  in  possession  may  have  been  put,  either  in  the  pur- 
chase of  the  property  or  otherwisaj  The  evidence  in  this  case 
auttoiized  the  finding  that  the  possession  of  Johnson,  who  started 
the  shipment  from  Columbus  to  Yaldosta,  was  tortious,  and  that 
the  shipment  was  made  withour  authority  from  either  the  con- 
aippee  in  Columbus^  or  the  plaintiff,  who  resided  in  Valdosta.  It 
foUows,  therefore,  that  the  defendant  is  not  entitled  to  its  freight 
charges,  however  reasonable  they  may  be,  and  that  it  has  no  lien 
ther^or.  It  was  not  error  for  the  court  to  permanently  enjoin 
the  collection  of  the  charges  by  sale  under  the  provisions  of  the 
code. 

2.  The  plaintiff  in  error  further  contends  that  the  judgment 
of  the  court  is  erroneous,  for  the  reason  that  the  evidence  dis- 
closed that  the  plaintiff  had  an  adequate  and  complete  remedy  at 
law  by  an  action  of  trover.  If  the  defendant  desired  to  avail 
itself  of  the  objection  that  the  owner  had  gone  into  a  court  of 
equity  and  invoked  the  aid  of  that  court,  when  his  remedy  at  law 
was  complete,  it  should  have  done  so  by  appropriate  demurrer. 
It  can  not  submit  the  determination  of  the  case  to  a  court  of 
equity,  and,  after  an  adverse  judgment,  for  the  first  time  raise  the 
point  that  the  plaintiff  has  not  pursued  the  proper  remedy.  The 
only  prayer  in  the  petition  was  for  injunction.  The  only  issue 
submitted  to  the  court  by  the  pleadings  was  whether,  under  the 
facts,  the  plaintiff  was  entitled  to  relief  by  injunction.  The  fail- 
ure of  the  railroad  company  to  demur  at  the  proper  time,  and 
tiie  trial  of  the  case  by  the  judge  without  a  jur^,  amounted  to  a 
consent  that  the  issue  made  by  the  pleadings  should  be  deter- 
mined in  that  manner;  and  it  is  now  too  late,  after  the  case  has 
been  decided,  to  raise  the  question  that  the  plaintiff's  legal  rem- 
edy was  ample,  and  that  there  was  therefore  no  necessity  to  in- 
voke the  extraordinary  powers  of  a  court  of  equity.  See  Hay 
V.  Collins,  118  Qa.  247-8. 

Judgment  affirmed.  All  ihe  Justices  con<yu/r,  except  Simmons, 
C.  J.,  absent. 
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SELLERS  V,  SAVANNAH,  FLORmA  AND  WESTERN 
RAILWAY  COMPANY. 

1.  Inafimuoh  as  the  law  imposes  liability  upon  a  common  carrier  when  a  deliv- 
ery of  freight  is  made  by  mistake  to  a  person  not  entitled  to  receive  the 
same,  it  is  the  right  of  the  carrier  to -call  upon  an  unknown  person  claiming 
a  shipment  to  identify  himself  and  establish  his  claim  thereto ;  and  where 
a  bill  of  lading  covering  the  shipment  has  been  issued,  the  carrier  may  de- 
mand its  production  as  a  condition  precedent  to  making  delivery. 

2.  The  charge  of  the  court  was  in  accord  with  the  law  as  above  announced, 
and  fully  and  fairly  presented  to  the  jury  the  issues  they  were  called  on  to 
determine,  notwithstanding  some  slight  verbal  inaccuracy  of  expression. 

3.  Though  the  court,  in  passing  upon  a  demurrer  to  the  plaintiff's  petition, 
may  have  erroneously  held  he  was  not  entitled  to  recover  punitive  damages 
in  the  event  he  established  his  alleged  cause  of  action,  the  error  so  commit- 
ted does  not  constrain  the  ordering  of  another  trial,  the  jury  having  found 
upon  ample  evidence  that  the  defendant  railway  company  had  not  oom- 
mitted  any  breach  of  its  duty  as  a  common  carrier. 

Submitted  May  28,  —  Deolded  June  16,  1905. 

Action  for  damages.     Before  Judge  MitchelL     Echols  sapeiior 
court.     November  21,  1904. 

W,  K  Thomas  and  Wilcox  &  Johnson,  for  plaintiflF. 
Kay,  Bennet  &  Conyers  and  -B.  G,  Tison,  for  defendant 

Fish,  P.  J.     The  plaintiflF,  Philip  Sellers,  purchased  a  bill  of 
goods  from  a  mercantile  firm  in  Brunswick,  Gra.,  and  gave  di- 
rections to   have  the  goods  shipped  to  him  at   Statenville,  Gra. 
The  goods   duly  arrived   at  that  station   over  the  line  of  the 
defendant  railway   company,  and  the    plaintiflT  called  upon  the 
local  agent  to  deliver  them  to  him.     They,  were  marked  with 
his  initials,  "P.  S."      The  agent  declined  to   make  delivery  to 
him.      According  to  the   testimony  of  the  plaintiflf,  the  reason 
assigned  by  the  agent   for  refusing;  to  do  so  was  that  he  had 
not  received  the  way-bill  and  did  not  know  the  amount  of  the 
freight  charges,  though   he    at   the  same  time  expressed  some 
doubt  as  to  the  plaintiflF  being  the  consignee  of  the  goods.     The 
plaintiflF  had  but  recently  established  a  place  of  business  twenty- 
four  miles  from  the  station,  was  a  stranger  in  the  community,  and 
was  unknown  to  the  agent.     The  plaintiflF  oflFered  to  deposit  with 
the  agent  $20  to  cover  the  freight   charges,  but  the  agent  de- 
clined to   receive   the  money,  saying  it  was  against  the  orders 
of  the  company  to  deliver  freight  in  the  absence  of  a  way-bilL 
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He  further  said  he  did  not  know   the  plaintiff  nor  whether  he 
was  "  the  party  entitled  to  the  goods  or  not-,  and  didn't  know 
whether   the  goods  were  shipped  to  order,  notify,  bill  of  lading 
attached,  or   not.     That   was  the    reason  he  gave  [for  refusing 
to  make  delivery],  and  the  only  one.     The  agent  said  he  wanted 
to   see   the    way-bill;   he    never   mentioned    the  bill  of  lading 
at  all."     This  occurred    about  the    23d  or  24th  of  December. 
The  plaintiff  subsequently  sent  a  neighbor,  who  was  known  to 
the  agent,  for  the  goods.     The  agent  declined  to  deliver  them, 
on  the  ground  that  he  had  not  received  the  way-bill  and  did 
not  know  what  the  freight  charges  were,  but  promised  to  de- 
liver the  goods  to  the   teamster  of   this   neighbor   as  soon   as 
the  amount  of  the  freight  charges  was   ascertained.     Acting  in 
behalf  of  the  plaintiff,  this  party  again  called  for  the  goods,  but 
was  confronted  with  the  same  statement  from  the  agent.     No 
tender  of  the  goods  was  ever  made  to  the  plaintiff  until  some 
ten  months  thereafter,  when  he  decUned  to  accept  delivery,  as  the 
goods  consisted  of  provisions  and  suppUes  and  had  greatly  de- 
teriorated  in  value.      Upon  this  evidence  the  plaintiff  relied  as 
sustaining  his  complaint  that  the  defendant  company  had  been 
guilty  of  a  conversion   of  the  goods  and  was  Uable  to  account 
to  him   for  the  value  of  the  same.      In  support  of  its  defense 
that  it  had  committed  no  breach  of  its  public  duty  as  a  car- 
rier, the  company  ijitroduced  as  a  witness  its  local  agent,  who 
testified  substantially  as  follows:     He  had  himself  but  recently 
gone  to   Statenville ;  and  wHle   he  had   seen  the  plaintiff  once 
in  the  latter  part  of  Noverilber,  the  plaintiff  was    unknown  to 
him  when  he  came  to  see  about  his  goods.     The  plaintiff  being 
a  stranger  to  him,  he  asked  for  the  bill  of  lading,  not  know- 
ing whether  or  not  the  goods,  which  were  simply  marked  "  P.  S.," 
belonged  to  him.     The  plaintiff  replied  that  he  did  not  have  the 
bill  of   lading;   whereupon  the  agent  said  that   if  he   had  the 
"purchase-bill"   and   it  was  marked   paid,  the   goods  would  be 
delivered  to  him  upon  his  paying  five  dollars.     The  agent  thought 
the  goods   might  have  been  shipped  "to  order,  notify,"  and  he 
knew  that  if  they  were  so  shipped,  and  he  should  deliver  them  to 
the  wrong  party,  without  requiring  the  production  of  the  bill  of 
lading,  he  would  have  to  pay  for  the  goods.     Plaintiff  did  offer  to 
pay  the  freight,  but  the  agent  had  not  received  the  way-bill  and 
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did  not  know  the  amount  of  the  charges.  He  found  out,  about 
January  7th,  that  the  goods  were  intended  for  the  plaintiff,  and, 
on  the  same  day  iie  received  this  information^  tendered  the 
shipment  to  him;  but  the  plaintiff  refused  to  accept  delivery, 
saying  he  had  already  instituted  suit  against  the  company. 
The  agent  had  previously  delivered  freight  to  responsible  per- 
sons whom  he  knew,  without  requiring  them  to  produce  a  bill 
of  lading.  His  reason  for  calling  on  the  plaintiff  to  show  a 
bill  of  lading  was  that  the  plaintiff  was  a  stranger  to  him,  and 
he  did  not  know  whether  or  not  the  plaintiff  was  the  proper  per- 
son to  whom  to  deliver  the  shipment  The  jury  accepted  the 
explanation  given  by  the  company's  agent  excusing  his  refusal 
to  make  delivery  of  the  goods  prior  to  January  7,  and  the  court 
below  declined  to  set  aside  the  verdict  which  they  returned  in 
favor  of  the  defendant. 

1.  Inasmuch  as  the  law  exacts  of  a  common  carrier  of  freight 
that  it  shall  ascertain  beyond  question,  before  delivering  goods  to 
a  person  claiming  the  right  to  receive  them,  that  he  is  the  proper 
person  to  whom  to  make  delivery,  ^md  puts  upon  the  carrier  the 
entire  risk  of  making  a  mistake  as  to  the  identity  of  the  con- 
signee, it  is  but  reasonable  that  the  carrier  should  be  permitted 
to  exercise  the  right  of  calling  on  the  consignee  to  establish  his 
claim  to  the  shipment.  Hutch.  Car.  (2d  ed.)  §344.  If  the  per- 
son who  applies  for  the  goods  is  not  known,  to  the  carrier,  and 
there  is  any  doubt  as  to  his  right  to  receive  them,  the  carrier 
"should  require  the  most  unquestionable  proof  of  his  identity." 
Ibid.  And,  to  this  end,  "the  carrier  may  properly  require  the 
production  of  the  bill  of  lading  by  the  consignee,  as  evidence  of 
his  right  to  demand  delivery  of  the  goods."  Ibid.  §  423a.  Ac- 
cordingly it  was  held  by  this  court  in  Bass  v.  Glover^  63  Gu. 
745,  that  "  A  railroad  company  completing  the  transportation  of 
freight,  begun  by  other  common  carriers  whose  lines  are  con- 
nected with  the  railroad  by  an  intermediate  line  or  lines,  may, 
for  its  own  security,  exact  the  production  of  the  bill  of  lading 
before  making  delivery  of  the  goods  to  the  consignee."  Failure 
to  do  so  may,  indeed,  establish  liability  for  an  improper  delivery 
to  him.  Boatmen* s  Savings  Bank  v.  Railroad  Co.,  81  Qa.  221. 
The  company  sued  in  the  present  case  was  not  the  initial  carrieTi 
and  its  local  agent  was  not  presumed  to  know  what  were  the 
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terms  of  shipment,  until  he  received  the  way-bill  or  a  bill  of 
lading  was  produced  by  the  plaintiff.  It  is  dear  that  if  the 
agent's  version  of  what  occurred  be  true,  the  company  was  not 
liable,  and  the  verdict  was  right  and  should  be  upheld. 

2.  The  charge  of  the  court  was  in  accord  with  the  law  as 
above  announced.  Complaint  is  made,  however,  that  the  judge, 
in  refeiTing  to  the  paper  which  the  company  contended  its 
agent  called  on  the  plaintiff  to  produce  as  evidence  of  his 
right  to  demand  delivery  of  the  shipment,  alluded  to  it  as  **  the 
way-bill  or  bill  of  Jading."  The  use  of  the  term  "  way-bill,"  the 
plaintiff  in  error  insists,  was  calculated  to  convey  to  the  jury  the 
idea  that  it  was  incumbent  on  the  plaintiff  to  produce  a  paper 
which  should  have  accompanied  the  shipment  and  should  have 
been  in  the  hands  of  the  carrier,  not  in  the  possession  of  the  con- 
signee. The  technical  meaning  of  the  term  is  doubtless  that 
indicated  by  the  plaintiff.  See  2  Bouv.  L  Die.  1222  ;  30  Am.  & 
Eng.  Enc.  L.  (2d  ed.)  440 ;  Peixotti  v,  McLaughlin,  1  Strobh.  L. 
(S.  C.)  468,  47  Am.  Dec.  563.  But  we  do  not  think  the  jury 
could  have  been  misled' as  to  the  meaning  of  the  judge  when  he 
undertook  to  instruct  them  as  to  the  right  of  the  local  agent  to 
demand  of  the  plaintiff  the  paper  evidencing  his  claim  to  the 
shipment.  The  term  "  bill  of  lading  "  was  not  the  precise  techni- 
cal word  by  which  that  paper  could  be  accurately  referred  to, 
since,  strictly  speaking,  the  term  is  one  to  be  applied  only  to  the 
written  evidence  of  a  contract  for  the  carriage  and  delivery  of 
goods  sent  by  sea,  though  it  is  now  in  common  use  in  connection 
with  the  affreightment  of  goods  by  water  other  than  the  sea,  cnr 
carriage  by  rail  See  4  Am.  &  Eng.  Enc.  L  (2d  ed.)  509  ;  5  Cyc. 
707;  Cyc  L.  Die.  965.  "Freight  bill"  or  "freight  receipt"  was, 
perliaps,  the  most  technically  correct  term  to  employ.  Ibid.; 
Hutch.  Car.  (2d  ed.)  §  120.  Still,  a  presiding  judge  may  be  ac- 
<3orded  some  latitude  of  expression,  and  it  may  well  be  presumed 
that  an  intelligent  jury  understood  that  which  should  be  per- 
fectly plain  to  a  person  of  wdinary  mental  capacity. 

Exception  is  also  taken  to  the  following  excerpt  from  the 
charge  of  the  court :  "  If  you  find  from  the  evidence  in  this  case 
that  there  was  any  delay  in  tendering  the  goods  to  the  plaintiff, 
if  they  were  tendered  to  him  by  the  agent,  .  .  and  that  this 
delay  was  occasioned  because  the  defendant's  agent  in  good  faith 
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had  doubt  as  to  whether  the  plaintiff  was  the  person  rightfully 
entitled  to  have  the  goods,  .  .  such  delay  would  not  constitute 
a  conversion  of  the  goods,  .  .  and  would  not  render  the  defend- 
ant liable."  This  and  another  instruction  along  the  same  line 
are  subjected  to  the  criticism  that  the  court,  in  so  charging, 
"excluded  from  the  consideration  of  the  jury  the  necessity  of 
a  demand  for  the  bill  of  lading  by  the  agent  of  the*  company,  and 
tended  to  convince  them  that  doubt  alone  of  the  identity  of  the 
consignee  and  of  his  right  to  receive  the  goods  would  free  the 
company  from  liability,  in  the  absence  of  the  demand."  A  ref- 
erence to  the  full  charge  of  the  court,  which  appears  in  the  record, 
discloses  that  these  iytructions  were  given  to  the  jury  while 
the  judge  was  charging  upon  the  right  of  a  carrier,  acting  in  good 
faith,  to  demand  identification  of  a  consignee,  and  that  in  another 
portion  of  the  charge  the  judge  submitted  to  the  }ury  the  ques- 
tion whether  or  not  the  agent  did,  by  calling  upon  the  plaintiff 
to  produce  the  bill  of  lading,  afford  him  an  opportunity  of  thus 
identifying  himself  or  showing  his  right  to  receive  delivery.  As 
the  plaintiff  did  not  pretend  that  he  had  a  bill  of  lading,  it  was 
really  not  necessary  for  the  company  to  prove  a  demand  on  him 
to  produce  it,  and  the  charge  given  to  the  jury  was  as  favorable 
to  him  as  he  had  any  right  to  expect  It  would  seem  to  be  as 
much  incumbent  upon  an  unknown  consignee  to  produce  of  his 
own  voUtion  a  bill  of  lading,  if  he  has  one,  as  it  is  incumbent 
on  a  railway  agent  to  make  demand  to  see  the  bill  of  lading 
before  making  delivery  of  freight.  Upon  the  consignee  rests  the 
burden  of  offering  proof  of  his  identity  and  establishing  his  right 
to  receive  the  goods  consigned  to  him.  The  real  and  controlling 
issue  in  the  case  was  whether  the  agent  had  no  reason  for  de- 
clining to  make  delivery  other  than  that  he  did  not  know  the 
precise  amount  of  the  freight  charges,  and  arbitrarily  and  capri- 
ciously refused  to  accept  a  deposit  which  would  fully  cover  the 
same,  or  in  good  faith  declined  to  make  delivery  for  the  reason 
that  the  consignee  was  unknown  to  him  and  he  doubted  his  right 
to  claim  the  goods.  Whether  the  agent  did  or  did  not  demand 
a  production  of  a  bill  of  lading  was  unimportant,  save  as  the  truth 
in  this  regard  went  to  illustrate  his  good  faith  in  endeavoring 
to  ascertain  whether  the  plaintiff  was  the  proper  person  to  whom 
to  make  delivery. 

Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905.  391 

3.  The  plaintiflf  in  his  petition  alleged  that  the  company's 
agent,  with  full  knowledge  of  plaintiflTs  right  to  claim  the  goods, 
"wilfully,  maliciously,  impertinently,  and  disrespectfully,  and 
without  any  reason  whatever,  refused  to  allow  petitioner  to  have 
said  goods;"  and  for  this  alleged  wilful  breach  of  the  defendant's 
duty  as  a  common  carrier  the  plaintiff  asserted  the  right  to  re- 
cover punitive  damages,  in  addition  to  the  value  of  the  shipment. 
On  demurrer  to  certain  paragraphs  of  the  plaintiiFs  petition,  the 
court  held  that  he  was  not  entitled  "  to  recover  damages  beyond 
the  diflFerence  in  the  value  of  the  goods  shipped  at  the  time  they 
should  have  been  delivered  and  at  the  time  they  were  oflfered  for 
delivery  by  the  defendant  company."  Exception  to  this  ruling 
was  duly  taken.  Granting  it  was  erroneous,  no  cause  for  order- 
ing another  trial  of  the  case  is  made  to  appear.  The  plaintiff  was 
afforded  full  opportunity  to  establish  his  allied  cause  of  action, 
being  restricted  in  no  way  in  making  proof  thereof,  and  the  jury 
has  found  upon  sufficient  evidence  that  he  is  not  entitled  to  re- 
cover in  any  amount.  Had  the  court  ruled  that  he  was  entitled 
to  recover  punitive  as  well  as  actual  damages,  if  be  established 
the  alleged  breach  of  duty  on  the  part  of  the  carrier,  the  result 
would  have  been  the  same,  as  he  failed  to  satisfy  the  jury  that 
this  was  in  point  of  fact  true. 

Judgment  affirmed.  All  the  Justices  concur^  except  Simmons^ 
C.  c/l,  absent. 


REDFEARN  v.  HINES. 


The  eyidence  demanded  a  findiog  in  favor  of  the  plaintiff  on  the  issae  raised 
by  the  plea  to  the  juriediction.  » 

Argued  May  23,  —  Decided  Jane  16, 1906. 

AppeaL  Before  Judge  Mitchell.  Brooks  superior  court 
December  9,  1904. 

Hines  sued  Redfeam  in  Brooks  county,  and  the  defendant 
filed  a  plea  to  the  jurisdiction,  averring  that  he  was  a  resident 
of  Thomas  county.  The  trial  of  this  issue  resulted  in  a  find- 
ing against  the  plea,  and  a  verdict  was  rendered  against  him 
on  the  merits  of  the  casa  The  defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  he  excepted.     The  evi- 
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dence,  taken  most  strongly  for  the  defendant,  showed  that  he 
was  an  unmarried  man,  with  his  mother  and  sister  living  with 
him,  whom  he  referred  to  as  his  family ;  that  he  had  lived  in 
Thomas  county,  and  about  January  1,  1903,  sold  his  home  in 
Thomas  county,  and  temporarily  removed  to  Brooks  county 
until  he  could  build  another  home  in  Thomas  county ;  that  he 
always  regarded  Thomas  county  as  his  home,  worked  the  roads 
there,  and  only  removed  to  Brooks  county  until  he  could  get 
his  house  built  in  Thomas  county;  that  he  taught  school  in 
various  places;  that  his  family  had  lived  on  his  farm  in 
Thomas  county ;  that  at  the  time  the  suit  was  brought  he  had 
sold  his  home  in  Thomas  and  had  no  home,  and  had  moved 
his  family  to  Brooks  county,  where  he  was  keeping  house 
with  his  mother  and  sister  and  teaching  school;  that  he  had 
taken  the  school  census  in  Brooks  county  and  also  in  Thomas ; 
that  he  paid  his  poll  tax  in  Thomas ;  and  that  the  school  that 
he  was  teaching  was  a  county-line  school,  located  in  Brooks 
county,  just  across  the  line  from  Thomas,  and  was  patronized 
by  pupils  from  both  counties.  There  was  also  evidence  from 
others  to  the  effect  that  Redfearn  had  claimed  Thomas  county 
as  his  homa  The  contract  sued  on  was  in  writing,  and  stated 
that  it  was  between  Hines  of  Brooks  county,  "and  R  L.  Red- 
fearn  of  Thomas." 

Bennet  &  Bennet,  for  plaintiff  in  error, 
i.   W.  Branch,  contra. 

Cobb,  J.  The  only  question  argued  in  this  court  was  that 
of  jurisdiction.  Domicile  is  determined  by  act  and  intention. 
The  evidence  undoubtedly  discloses  an  intention  on  the  part  of 
'the  defendant  to  make  Thomas  county  his  domicile.  But  the 
undisputed  evidence  as  to  his  conduct  is  such  as  to  clearly  in* 
dicate  that  this  intention  has  not  been  carried  into  effect.  Even 
if  the  mother  and  sister  of  an  unmarried  man  can  be  so  far 
treated  as  his  family  as  to  authorize  service  upon  him  by  leav- 
ing process  at  the  place  where  they  are  found,  these  relatives 
of  the  defendant  had  been  carried  by  him  from  Thomas  county 
to  Brooks  county,  and  were  there  keeping  house  with  him.  He 
owned  no  home  and  had  no  family  residing  in  Thomas  county 
at  the  time  the  suit  was  brought.     There  would  have  been  no 
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way  under  the  law  to  have  perfected  service  of  process  upon 
him  in  Thomas  county.  We  think  the  evidence  demanded  a 
finding  that  he  was  domiciled  in  Brooks  county  at  the  time 
the  suit  was  filed^  and  that  therefore  the  suit  was  well  brought 
in  that  county.  This  being  so,  if  any  errors  were  committed  in 
diarging  on  this  issue,  they  were  immaterial 

Judgment  affirmed     All  the  Jtcstiees  concu/r,  except  Simmons^ 
C,  J".,  abserU. 


ATLANTIC  AND  BIRMINGHAM  RAILWAY  CO.  v,  OWENS. 

1.  A  ndlroad  company  owes  to  one  who  oomes  to  its  passenger  station  to  re- 
ceive a  friend  or  guest  upon  arrival  ordinary  care  for  bis  safety  while  at 
the  station,  and  is  liable  for  an  injury  resulting  from  the  negligence  of  an 
employee  in  the  handling  of  baggage. 

2.  The  evidence  authorized  the  verdict,  and  no  reasop  appeuv  for  reversing 
the  judgment  overruling  the  motion  for  a  new  trial. 

Aigued  May  23, «-  Deoid^  Jime  16.  1905. 

Action  for  damages.  Before  Judge  Humphreys.  Oity  court 
of  Moultria     December  30,  1904. 

Owens  sued  the  railway  company,  allying  in  his  petition: 
Haintiff  went  to  defendant's-  passenger  station  in  the  city  of 
Moultrie,  to  await  the  arrival  of  a  friend  upon  one  of  the  defend- 
ant's trains.  As  the  train  approached  the  station,  and  while  the 
passengers  were  leaving  it,  plaintifif  was  standing  on  the  platform 
of  the  depot  immediately  next  to  the  train,  and,  while  he  was 
watching  the  passengers  as  they  were  coming  out  of  the  train,  a 
porter  of  the  defendant,  employed  to  work  about  the  depot  and 
to  assist  in  taking  baggage  from  the  trains  of  the  defendant, 
brought  a  heavy  trunk  from  the  baggage-car  of  the  train,  and  ap- 
proaching that  portion  of  the  platform  where  plaintiff  was  stand- 
ing, pitched  the  trunk  violently  and  negligently  in  his  direction 
and  caused  it  to  strike  his  left  1^  and  foot  and  crush  his  foot, 
breaking  several  bones  in  the  sama  Plaintiff  was  not  at  fault 
The  petition  contains  allegations  as  to  the  plaintiff's  age,  suffer- 
ing, and  earning  capacity,  and  prays  damages  in  the  sum  of  ten 
thousand  dollars.  The  defendant  filed  a  demurrer  to  the  petition, 
on  the  following  grounds :     TSo  cause  of  action  is  set  forth.     The 
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place  where  the  plaintiflF  was  standing  when  injured  is  not  al- 
leged with  sufi&cient  clearness,  nor  is  it  alleged  why  he  was  not 
in  the  waiting-room  of  the  depot,  nor  is  the  alleged  negligence  of 
the  defendant's  servant  sufficiently  set  forth.  It  appears  from 
the  petition  that  the  plaintififs  injury  was  the  result  of  a  pure  ac- 
cident, and  was  the  result  of  his  own  fault  in  placing  himself  in 
the  way  of  the  trunk  and  exposing  himself  to  danger.  The  de- 
murrer was  overruled,  and  the  defendant  excepted  pendente  lite. 
The  defendant  filed  an  answer,  in  which  it  denied  any  liability 
for  the  acts  complained  of  in  the  petition.  The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiflf.  The  defendant  moved  for  a 
new  trial.     The  motion  was  overruled,  and  it  excepted. 

t/I  i.  Sweat,  J.  H.  Merrill,  and  J.  A.  Wilkes,  for  plaintiflf  in 
error.     Shipp  &  Kline  and  W,  A,  Covington,  contra. 

Cobb,  J.  1.  One  who  expressly  or  impliedly  invites  another 
upon  his  premises  is  bound  to  see  that  they  are  in  such  condi- 
tion that  the  person  invited  may  approach  and  remain  thereon 
in  safety.  This  rule  applies  to  railroad  companies.  A  person 
who  enters  the  premises  of  a  railroad  company  for  the  purpose 
of  transacting  business  with  its  agent  is  lawfully  upon  the  prem- 
ises, and  the  company  owes  him  a  duty  to  keep  the  premises 
in  safe  condition.  Ga.  JK.  Co.  v.  Richmond,  98  Qa.  495.  A 
railroad  company  owes  a  duty  to  keep  its  passenger  station  in 
safe  condition,  not  only  to  those  who  come  there  for  the  purpose 
of  embarking  upon  trains,  or  those  who  use  the  station  in  alight- 
ing from  trains,  but  also  to  those  who  ma^  accompany  others 
about  to  become  passengers,  or  who  resort  there  for  the  pur- 
pose of  meeting  incoming  passengers.  The  company  owes  to 
one  who  goes  to  its  station  for  the  purpose  of  meeting  an  inconi- 
ing  passenger  the  same  duty,  in  regard  to  the  station  and  the 
conduct  of  its  employees  thereat,  as  it  does  to  any  person  going 
there  for  the  purpose  of  transacting  business  with  an  agent  of 
the  company.  While  such  a  person  is  not  a  passenger,  the  com- 
pany owes  to  him  ordinary  care  for  his  safety,  and  will  be  liable 
to  him  if  he  is  injured  as  a  result  of  ordinary  neglect  on  the  part 
of  the  agent  or  servants  of  the  company.  See  1  Fetter  on 
Carriers  of  Passengers,  §237;  Ray's  Neg.  Imposed  Duties  (PSis- 
senger  Carriers),  6,  7;    26  Am.  &  Eng.  Enc  L.  (2d  ed.)  510;  6 
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Cyc.  610;  Macon  R  Co.  v.  Moore,  108  Ga.  84;  Sullivan  v.  R. 
Co.,  39  La.  Ann.  800,  s.  c.  4  Am.  St.  Rep.  239;  McKone  v.  R. 
Co.,  51  Mich.  601,  s.  c.  7  Am.  Rep.  596;  Tobin  v.  R.  Co.,  59  Me. 
183,  8.  c.  8  Am.  Dec.  415 ;  notes  to  Little  Rock  Ry.  Co.  v.  Lawton, 
29  Am.  St.  Rep.  54.  Applying  these  rules,  there  was  no  error 
in  overruling  the  demurrer. 

2.  It  appears  from  the  evidence,  that  a  minister  of  the  gospel 
was  boarding  at  the  plaintiffs  house;  that  the  minister  was 
expecting  a  young  lady  organist  to  arrive  on  the  train,  and  re- 
quested the  plaintifif  to  go  with  him  to  the  station  to  meet  this 
young  lady,  asking  that  be  would  take  charge  of  her  upon  her 
arrival ;  that  the  two  went  to  the  station  to  await  the  arrival  of 
the  train ;  that  the  plaintifT  was  standing  upon  a  portion  of  the 
platform  where  it  was  usual  for  persons  upon  business  similar  to 
that  which  carried  the  plaintiff  to  the  station  to  stand ;  and  that 
while  on  the  platform  he  was  injured  by  a  trunk  falling  upon  his 
foot  The  evidence  amply  justified  a  finding  that  this  trunk  was 
handled  in  a  negligent  manner;  and  that  there  was  nothing 
to  place  the  plaintiff  upon  notice  that  it  would  be  so  handled. 
Taking  the  evidence  most  favorably  for  the  plaintiff,  a  finding  in 
his  favor  was  amply  warranted.  It  was  argued  that  as  the  young 
lady  was  the  friend  of  the  minister,  the  duty  of  safety  on  the  part 
of  the  company  might  be  owing  to  him,  but  would  not  extend 
to  his  friend,  the  plaintiff.  We  think  that  under  the  evidence 
the  jury  were  authorized  to  find  that  the  plaintiff  was  the  one 
who  really  went  to  the  station  for  the  purpose  of  taking  charge 
of  the  passenger,  and  that  therefore  the  duty  was  owing  to  him. 
But  there  is  authority  for  the  proposition  that  a  carrier  of  pas- 
sengers owes  a  duty  not  only  to  a  friend  of  an  incoming  passen- 
ger who  goes  there  to  assist  the  passenger,  but  also  to  a  person 
who  accompanies  such  friend  on  this  mission.  See  Langston  v. 
Board  of  Land  and  Works,  6  Vict.  Law  Rep.  316,  cited  in  a  note 
to  1  Fetter  on  Carriers  of  Passengers,  §  237.  There  was  no  error 
requiring  a  reversal  of  the  judgment. 

Judgment  affirmed.  AU  the  Justices  conetir,  except  Simm^ons, 
C.  cTl,  absent. 
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STRICKLAND  v.  HUTCHINSON. 

1.  Where  the  entire  deecription  of  laud  sold,  as  contained  in  a  bond  for  title, 
was  '*  333  acres  of  land  in  the  sontheast  comer  of  lot  of  land  No.  416  in 
the  11th  district  of  Lowndes  county,**  the  number  of  acres  was  of  the 
essence  of  the  description ;  and  if  it  developed  that  in  fact  the  land  deliv- 
ered by  the  obligor  to  the  obligee  contained  only  225  acres,  the  latter  was 
entitled  to  a  reduction  in  the  price  accordingly.  This  was  not  such  a  sale 
by  the  tract  or  entire  body  as  is  contemplated  in  the  Civil  Code,  §3542. 

2.  No  point  was  raised  or  decided  in  the  trial  court  as  to  the  sufficiency  of 
the  description  contained  in  the  bond.  Moreover,  the  plaintiff  was  suing 
the  defendant  upon  a  note  given  for  the  purchase-money  of  the  land  covered 
by  the  bond. 

3.  A  party  to  a  suit  is  not  entitled  to  a  new  trial  because  of  an  error  in  his 
favor. 

4.  In  an  eqtdtable  proceedmg  the  jury  may  recommend  to  the  court  the  as- 
sessment of  costs  upon  the  respective  parties,  but  are  not  authorized  to 
determine  against  which  party  they  shall  be  taxed.  The  presiding  judge 
is  to  determine  this,  in  the  use  of  a  sound  discretion. 

6.  Where  the  verdict  of  the  jury  in  an  equitable  action  found  In  favor  of 
one  of  the  parties^  and  added  that  each  party  pay  one  half  of  the  costs  of 
suit,  and  no  special  exception  was  taken  to  that  part  of  the  verdict,  or 
reference  made  to  it  in  the  brief  of  counsel,  this  court  will  treat  it  as  being 
a  mere  recommendation  to  the  presiding  judge,  which  he  may  or  may  not 
follow  in  his  discretion. 

Argued  May  24,—  Decided  June  16,  1906. 

Complaint.  Before  Judge  MitchelL  Thomas  superior  court 
January  6,  1905. 

Strickland  brought  suit  against  Hutchinson  on  a  promissory 
note  for  $261.  The  defendant  pleaded  that  the  note  sued  on  was 
one  of  several  given  for  the  purchase-money  of  certain  land ;  that 
he  bought  the  land  of  the  plaintiff  for  the  sum  of  $1,250  and  gave 
his  notes  therefor,  taking  a  bond  for  title ;  that  the  land  whicb 
the  plaintiff  contracted  to  sell  him  was  333  acres  in  the  southeast 
oomer  of  lot  of  land  No.  416  of  the  11th  district  of  Lowndes 
county ;  that  he  paid  all  of  the  notes  except  the  one  now  sued  on ; 
that  the  plaintiff  represented  that  the  tract  of  land  ccmtained  333 
acres,  and  this  was  of  the  essence  of  the  contract;  that  he  went  into 
possession  and  made  improvements;  tiiat  he  became  doubtful  as 
to  the  quantity  of  the  land,  and  approached  the  plaintiff  in  refer- 
ence to  it,  but  the  latter  assured  him  that  he  would  warrant  every 
acre  that  he  had  represented  it  to  contain,  and  thereupon  the  de* 
fendant  paid  the  note  then  due ;  but  upon  a  survey  it  was  dis- 
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covered  that  the  laud  coutained  only  225  acres.  The  defendant 
therefore  prayed  for  a  finding  that  he  was  not  liable  on  the  note 
sued  upon,  that  he  should  recover  the  amount  already  paid  in 
excess  of  what  he  should  have  paid  after  apportioning  the  price 
according  to  the  correct  acreage,  and  that  the  plaintiff  be  required 
to  convey  the  property  to  him,  and  the  purchase^rice  be  declared 
paid.  On  the  trial  the  jury  found,  **  that  the  land  mentioned 
should  be  the  property  of  the  defendant  without  further  payment, 
and  that  each  party  pay  one  half  of  the  costs  of  suit:"  The  plaintiff 
moved  for  a  new  trial,  the  motion  was  overruled,  and  he  excepted. 

0.  M,  Smith  and  W.  H,  Griffin,  for  plaintiff. 

W.  E,  Thomas  and  J,  M,  Johnson,  for  defendant 

LiJMPKiN,  J.       (After  stating  the  foregoing  facts.)       1,  2.  In 
the  view  we  take  of  this  case,  it  is  unnecessary  to  discuss  the 
various  grounds  of  the  motion  for  a  new  trial  at  length.     The 
bond  for  title  which  the  plaintiff  made  to  the  defendant  described 
the  land  as  follows:    ''333  acres  of  land  in  the  southeast  corner 
of  lot  of  land  No.  416  in  the  11th  district  of  Lowndes  county.'' 
This  is  the  entire  description  contained  in  the  bond  as  set  out 
in  the  record.     If  a  sale  of  land  is  by  the  tract  or  entire  body, 
in  the  absence  of  fraud  a  deficiency  in  the  quantity  sold  can 
not  be  apportioned.     Civil  Code,  §  3542.     A  sale  "  by  the  tract 
or  entire  body,"  as  the  words  are  used  in  this  section,  means 
where  a  tract  or  body  of  land  is  sold  as  such,  and  not  at  so 
much  per  acre  according  to  the  acres   which  it  may  contain. 
Thus  if  a  tract  of  land  should  be  described  in  a  bond  for  title 
by  metes  and  bounds,  or  by  some  descriptive  name  or  designa- 
tion  which  would  describe  it  as  a   whole,  and  the  number  of 
acres  should  merely  be  stated  as  an  additional  description,  this 
would  be  a  sale  by  the  tract  or  entire  body.      Turner  v.  Rives, 
75    Qa.  606;   Walker  v.  Bryant,  112   Ga,  412.     In  the  present 
case,  however,  the  sole  description  of  the  land  contained  in  the 
bond  for  title  is  333  acres  in  the  southeast  corner  of  a  named 
land   lot.      There  is  no  other  description  by  name,  metes  and 
bounds,  or  otherwise.     If  the  number  of  acres  be  stricken  from 
the  description,  no  description  whatever  is  left.      The  quantity 
is  not  only  of  the  essence  of  the  description  but  it  is  the  whole 
description,  except  being  in  the  southeast  comer  of  ^  certain 
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laud  lot  In  Oress  Lumber  Co,  v.  Coody,  94  Oa.  519,  it  was 
said  that  a  deed  which  conveyed  a  specified  number  of  acres 
on  the  north  side  of  a  lot  of  land  described  by  its  number,  dis- 
trict, and  county,  the  lot  being  by  statute  a  square,  is  suflSciently 
certain  to  embrace  such  a  parallelogram  as  would  result  from 
drawing  a  line  across  the  lot,  parallel  with  its  northern  bound- 
ary, so  as  to  cut  off  a  stated  number  of  acrea  This  appears 
to  have  proceeded  on  the  idea  that  presumptively  the  grantor 
intended  to  convey  land  in  the  shape  of  a  parallelogram.  But 
if  so,  the  number  of  acres  was  of  the  very  essence  of  the  de- 
scription, since  without  regard  to  it  no  cross  line  could  be 
located.  See  also  Vaughn  v.  Fitzgerald^  112  Ga,  517;  Huntress 
V.  Portwood,  116  Ga,  351.  It  is  not  sufficient  to  say  that  the 
parol  evidence  indicated  that  some  tract  containing  less  than 
the  number  of  acres  stated  was  intended.  The  bond  for  title  was 
the  written  contract,  and  under  its  terms  the  obligee  was  en- 
titled to  333  acres.  There  is  no  controversy  that  he  did  not 
receive  that  much,  or  that  plaintiff  was  not  prepared  to  convey 
that  much  to  him.  We  think,  under  the  facts  of  this  case,  that 
the  defendant  was  entitled  to  have  the  deficiency  apportioned, 
and  that  the  verdict  in  his  favor  to  that  effect  was  demanded 
by  the  evidence.  It  is  sugojested  that,  considering  the  size  of 
land  lots  as  laid  out  in  accordance  with  law  in  the  11th  district 
of  Lowndes  county,  it  was  impossible  for  333  acres  of  land  to 
have  been  contained  iu  the  southeast  quarter  of  land  lot  number 
416,  and  that  the  defendant  must  have  known  this.  The  bond 
for  title  does  not  say  that  the  land  was  in  the  southeast  quarter 
or  one  fourth  of  the  land  lot,  but  in  "the  southeast  corner*'  of 
it.  Owing  to  the  fact  that  in  this  State  there  are  several  dif- 
ferent sizes  of  land  lots  authoiized  by  different  acts  of  the  l^s- 
lature,  and  that,  on  account  of  differences  and  inaccuracies  in 
surveys,  land  lots  as  laid  out  do  not  always  accurately  cor- 
respond in  the  quantity  of  land  contained  within  their  bound- 
aries with  that  prescribed  by  law,  judicial  cognizance  in  regard 
to  them  has  its  limitations.  This  court  may  take  judicial  notice 
of  the  number  of  acres  which  a  certain  statute  required  to  be 
put  into  a  land  lot,  but  it  is  not  prepared  to  hold  that  a  **  comer** 
of  a  land  lot  necessarily  means  a  quarter  of  it,  or  indeed  how 
large  a  corner  of  a  lot  is.      Besides,  if  333  acres  could  not  be 
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contained  in  the  corner  of  the  land  lot,  neither  could  225  acres, 
considering  the  size  of  land  lots  in  that  county,  four  hundred 
and  ninety  acres  each.  ' 

It  is  argued  in  the  brief  of  counsel  for  plaintiff  in  error  that 
the  description  contained  in  the  bond  for  title  is  so  vague  and 
indefinite  as  to  be  void.  But  no  such  point  as  this  appears  to 
have  been  made  or  passed  on  in  the  superior  court.  Nor  indeed 
is  a  plaintiff  who  brings  suit  to  recover  for  the  purchase-money 
of  land  in  a  very  good  position  to  contend  that  the  bond  for  title 
given  by  him  is  void. 

3.  The  plaintiff  further  asserts,  that,  if  the  contention  of  the 
defendant  were  true,  he  would  be  entitled  to  a  deduction  from 
the  purchase-money  of  more  than  $400,  instead  of  the  amount 
of  the  note  sued  on.  But  it  furnishes  no  ground  of  complaint  on 
the  part  of  the  plaintiff  that  the  jury  found  too  little  for  the 
defendant 

4,  5.  At  law,  costs  are  to  be  taxed  against  the  losing  party. 
In  equitable  proceedings  it  is  the  duty  of  the  presiding  judge  to 
determine  who  shall  pay  the  costs ;  and  in  doing  so  he  should 
use  a  sound  discretion.  Ouemsey  v.  I%inizy,  113  Ga.  898.  The 
jury  have  no  power  to  determine  conclusively  who  shall  pay  the 
costs,  but  in  equitable  proceedings  they  may  recommend  to  the 
court  the  assessment  of  costs  upon  the  respective  parties.  The 
determination  of  the  matter,  however,  rests  with  the  judge. 
Civil  Code,  §  4850.  Here  the  defendant  by  his  plea  asked  and 
obtained  equitable  relief;  and  while  the  jury  had  no  power  to 
conclusively  find  that  each  party  should  pay  half  of  the  costs,  yet 
as  verdicts  are  to  be  given  a  reasonable  intendment,  and  as  no 
special  assignment  of  error  was  made  on  this  point  of  the  find- 
ing, we  will  construe  it  as  being  intended  as  a  recommendation 
to  the  presiding  judge,  which  did  not  bind  him,  but  left  him  free 
to  exercise  his  discretion  in  taxing  the  costs. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C,  /.,  absent 
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McMuLLEN  et  al.  v.  Citizens  £akk. 

Fish,  P.  J.  1.  *^  In  all  applications  for  a  new  trial  the  opposite  party 
shall  be  served  with  a  copy  of  the  rule  nisi,  nnleas  siieh  copy  is  "waived."' 
Civil  Code,  §6476;  SmccMey  v.   WiUiama^  112  Ga,  114. 

2*  Such  service  is  essential  though  the  application  is  to  be  heard  daring  the 
tenii  at  which  the  trial  is  had.  The  intimation  to  the  contrary  in  Baldr 
win  V.  Daniel,  69  Qa.  782,  disapproved. 

8.  Where  a  nde  nisi  was  granted  on  a  motion  for  a  new  trial  and  ordered 
served,  and  the  motion  set  to  be  heard  at  an  adjourned  term  of  the  court 
at  which  it  was  made,  to  be  held  more  than  eighty  days  after  the  date  of 
the  rule,  the  court  did  not,  at  least,  abuse  its  discretion  in  dismissing  the 
motion  for  want  of  service,  there  being  no  excuse  for  failure  of  service, 
nor  any  evidence  of  waiver. 

Judgment   affirmed.     All  the  Justices  concur,  except  Simmons,  C,  J.,  abaeni. 

Sabmitted  May  24,— Decided  June  16, 1905. 

Motion  for  new  trial     Before.  Judge   Mitchell     Colquitt  su- 
perior court     January  12,  1905. 

E.  Z.  Bryan  and   W.  C,  McCall,  for  plaintiflfa 
Humphreys  &  Humphreys,  for  defendant. 


WOLFF  et  al.  v.  SAMPSON. 

1.  As  between  grantor  and  grantee,  the  strict  rule  of  the  common  law  prevails, 
that,  in  the  absence  of  an  agreement  to  the  contrary,  all  fixtures,  whether 
actually  or  constructively  annexed  to  the  realty,  pass  by  a  conveyance  of 
the  freehold. 

2.  The  evidence  authorized  a  Ending  that  all  of  the  articles  which  were  re- 
moved, except  the  gas  fixtures,  were  upon  the  premises  at  the  time  the 
plain  tiff  *s  vendor  acquired  title  from  the  defendants,  and  that  there  was  no 
agreement  reserving  title  to  such  artiQles.  The  defendants  therefore  had  no 
right,  as  tenants  under  the  plaintiff,  to  remove  those  articles,  but  did  have 
the  right  to  remove  the  gas  fixtures,  as  they  were  placed  in  the  building 
during  their  tenancy  under  the  plaintiff^s  vendor. 

3»  The  judgment  will  be  aflBrmed,  upon  condition  that  the  plaintiff  write  off 
from  the  verdict  the  value  of  the  gas  fixtures,  as  indicated  in  the  opinion. 

Argued  May  24,  — Decided  June  16,  1906. 

Trover.  Before  Judge  Mitchell.  Thomas  superior  court 
January  6,  1905. 

Sampson  brought  an  action  against  Charles  and  S.  M.  Wolff 
to  recover  possession  of  eight  pine  store  counters,  "  one  low  down 
sj^hon  water-closet,"  and  fixtures  consisting  of  water  pipe,  lead 
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and  screws,  seven  gas  fixtures  and  chandeliers,  one  lot  of  pine 
partitions,  and  pine  office  railings  and  posts,  all  alle^]^  to  be  of 
the  value  of  $318.50.  The  defendants  answered,  denying  title  in 
the  plaintiff  and  setting  up  title  in  themselves.  The  trial  re- 
sulted in  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  S225. 
The  defendants  made  a  motion  for  a  new  trial,  which  being  over- 
ruled, they  excepted.     For  the  other  facts  see  the  opinion. 

J.  Hi  Merrill,  for  plaintiffs  in  error. 
Theodore  Titus  and  J.  F.  Mitchell,  contra. 

(ToBB,  J.  The  motion  for  a  new  trial  consisted  of  the  general 
grounds  and  mere  amplifications  of  the  same.  There  is  no  assign- 
ment of  error  on  any  ruling  of  the  judge  during  the  progress  of 
the  case.  Under  such  circumstances,  if  there  was  evidence  to 
support  any  theory  which  would  justify  a  finding  in  favor  of  the 
plaintiff,  this  court  will  not  interfere  with  tHe  discretion  of  the 
.  judge  in  refusing  to  grant  a  new  trial.  The  defendants  were  the 
owners  of  a  storehouse  which  they  sold  to  Rachel  Wolff,  who  in 
turn  sold  to  the  plaintiff.  There  is  no  altetract  of  the  deeds  in 
the  brief  of  evidence,  but  it  is  to  be  inferred  from  what  appears 
therein  that  the  deeds  contained  nothing  more  than  the  usual 
covenants  in  deeds  of  bargain  and  sale.  After  the  sale  to  Rachel 
Wolff  the  defendants  became  her  tenants,  and  continued  as  ten- 
ants of  Sampson  after  his  purchase.  It  distinctly  appears  that 
the  gas  fixtures  were  placed  in  the  store  by  the  defendants  during 
the  tenancy  under  Rachel  Wolff.  There  is  some  confusion  in 
the  evidence  as  to  the  time  the  other  articles  were  placed  in  the 
store,  but  there  is  evidence  to  authorize  a  finding  that  they  were 
placed  therein  by  the  defendants  prior  to  the  sale  to'  Rachel 
Wolff,  one  of  the  defendants  testifying:  "The  partitions,  neces- 
sary  counters,  and  shelving  and  water-closet  were  in  there  when 
I  sold  to  Rachel  Wolff,  and  were  still  there  when  she  sold  to  the 
plaintiff."  The  articles  were  removed  from  the  store  by  the  de- 
fendants before  the  expiration  of  their  tenancy  under  the  plaintiff. 
The  plaintiff  claims  that  he  derived  title  to  the  property  in  con- 
troversy under  his  deed  from  Rachel  Wolff.  The  defendants  claim 
that  these  articles  were  mere  trade  fixtures,  which  they  had  a 
right  to  remove  during  their  term.  The  evidence  shows  that  the 
partitions,  office  railing,  water-closet,  and  gas  fixtures  were  at- 
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tached  to  the  building  in  the  way  that  such  articles  are.  usually 
attached  to  buildings  in  which  they  are  situated.  It  does  not  ap- 
pear that  the  counters  were  attached  either  by  nails  or  screws, 
but  they  were  of  such  a  character  as  to  be  suited  to  the  building 
and  the  business  that  was  expected  to  be  carried  on  therein  by 
any  one  who  occupied  the  same. 

Whether  an  article  of  personalty  connected  with  or  attached 
to  realty  becomes  a  part  of  the  realty »  and  therefore  such  a  fix- 
ture that  it  can  not  be  removed  therefrom,  depends  upon  the  cir- 
cumstances under  which  the  article  was  placed  upon  the  realty, 
the  uses  to  which  it  is  adapted,  and  the  parties  who  are  at  issue 
as  to  whether  such  an  article  is  realty  or  detachable  personalty. 
The  general  rule  of  the  common  law  was  that  articles  attached 
to  the  realty  become  a  part  thereof ;  but  there  was  an  exception 
to  this  rule  in  the  case  of  trade  fixtures.  Charleston  By.  Co.  v. 
Suyhes,  105  Ga.  1,  23  (4);  Wright  v.  DuBignofi,  114  Ga.  765 
(1).  There  was  also  an  exception  in  the  case  of  domestic  fix- 
tures which  were  placed  upon  the  property  by  a  tenant  not  en- 
gaged in  any  trade,  but  merely  for  the  more  convenient  use  of 
the  premises  during  the  term,  and  which  were  of  such  a  char- 
acter as  to  indicate  that  it  was  not  the  intention  of  the  ten- 
ant that  such  articles  should  become  a  part  of  the  freehold. 
Wright  V.  DuBignon,  114  Ga,  765  (2).  The  rule  in  reference  to 
trade  fixtures  is  applicable  in  cases  of  landlord  and  tenant,  or 
where  the  occupant  is  in  for  a  limited  time;  but  it  generally  has 
no  application  whatever  between  a  grantor  and  grantee.  Mr. 
Bronson,  in  his  work  on  Fixtures,  says :  "  As  between  grantor 
and  grantee,  the  strict  rule  of  the  common  law  obtains,  and  the 
general  'rule,  in  the  absence  of  any  agreement  between  the  parties 
to  the  contrary,  undoubtedly  is  that  all  fixtures,  whether  actually 
or  constructively  annexed  to  the  realty,  pass  by  a  conveyance 
of  the  freehold.  As  between  these  parties,  there  is  a  strict  clo- 
ser vance  of  old  common-law  principles  as  to  fixtures,  and  the 
courts  have  shown  an  unwillingness  to  extend  the  exceptions  to 
the  general  inile  granted  to  tenants  in  cases  of  fixtures  between 
landlord  and  tenant.  In  this  respect  there  is  an  apparently  good 
reason  why  the  courts  should  maintain  that  attitude;  for  the 
grantor,  before  the  conveyance  of  his  freehold,  is  the  owner  of 
all  his  fixtures,  as  well  as  the  realty  to  which  they  are  attached. 
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He  kaows  what  the  law  is,  and  it  is  iu  his  power  to  make  the 
fixtures  personalty  before  sale  of  the  premises,  either  by  a  sever- 
ance or  by  an  agreement  in  the  instrument  of  conveyance  duly 
reserving  them  to  himself/*  Bronson  on  Fixtures,  §  44  "  The 
fact  that  articles  attached  to  the  ^remiaas  have  been  devoted 
to  purposes  of  trade,  domestic  convenience,  or  ornament  does 
not  thereby  entitle  the  grantor  to  remove  the  same.  The  excep- 
tion to  the  general  rule  in  favor  of  this  class  of  fixtures  is  not 
operative  as  between  gnmtor  and  grantee."  Bronson  on  Fix- 
tures, §47.  See  also  13  Am.  &  Eng.  Enc.  Law  (2d  ed.),  662 
et  seq.  The  grantor  might,  before  surrendering  possession,  be 
allowed  to  remove  domestic  fixtures  which  could  be  detached 
with  little  or  no  injury  to  the  freehold,  when  he  would  not  be 
allowed  to  remove  trade  fixtures  under  similar  circumstances. 
The  owner  of  a  place  of  trade  is  generally  not  permitted  to  re- 
move trade  fixtures  adapted  to  the  purpose  for  which  the  build- 
ing was  constructed,  in  the  absence  of  an  agreement  to  that  ef- 
fect, entered  into  at  the  time  of  the  sale.  In  the  absence  of  such 
an  agreement,  the  fixtures  will  pass  under  the  instrument  which 
conveys  title  to  the  realty.  The  right  to  remove  annexed  arti- 
cles as  personalty  may  be  reserved  in  the  instrument  conveying 
title  to  the  realty,  or  by  an  agreement  extrinsic  and  collateral. 

It  has  been  held,  however,  that  a  parol  reservation  of  fixtures, 
made  by  the  grantor  before  or  at  the  time  of  the  conveyance^  is 
inefifective,  for  the  reason  that  parol  contemporaneous  evidence  is 
inadmissible  to  vary  the  terms  of  a  valid  written  contract.  Bron- 
son on  Fixtures,  266.  However,  in  Richards  v.  Gilbert,  116  Ga. 
382,  a  parol  agreement  seems  to  have  been  treated  as  sufficient. 
But  the  question  as  to  whether  the  agreement  should  have  been 
in  writing  was  not  directly  passed  upon  in  that  case,  the  parol 
evidence  having  been  admitted  without  objection.  The  articles 
in  controversy,  other  than  the  gas  fixtures,  being  upon  the  prem- 
ises at  the  time  of  the  sale  to  Rachel  Wolff,  and  being  either 
actually  or  constructively  attached  to  the  building,  and  all  of 
them  being  adapted  to  the  use  for  which  the  building  was  con- 
structed, became  the  property  of  Rachel  Wolff  under  her  deed 
from  the  defendants,  unless  there  was  an  agreement  to  the  con- 
trary between  her  and  them.  The  burden  was  upon  the  defend- 
ants to  show  such  an  agreement ;  and^  for  the  purposes  of  this 
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case,  treating  a  parol  agreemeDt  as  sufficient,  the  evidence  was  of 
such  a  character  as  to  authorize  the  jury  to  find  that  there  was 
no  such  agreement.  One  of  the  defendants  stated  in  his  testi- 
mony that  he  did  not  sell  these  fixtures  to  Bachel  WolflF;  but 
taking  the  evidence  as  a  whole,  the  jury  could  properly  infer  that 
this  was  merely  a  conclusion  of  his  that  title  to  the  fixtures  did 
not  pass  under  the  deed.  If  Rachel  Wolflf  became  the  owner  of 
tlie  fixtures,  and  her  title  never  became  divested  prior  to  the  sale 
to  the  plaintiff,  then  under  her  deed  to  him  he  acquired  title  to 
such  of  the  fixtures  as  were  on  the  property  at  the  time  Bachel 
Wolff  acquired  title.  We  think  the  jury  could  find,  from  the 
evidence,  in  favor  of  the  plaintiff,  so  far  as  the  articles  other  than 
the  gas  fixtures  were  concerned.  Gras  fixtures,  being  easily  re- 
movable and  generally  without  any  injury  whatever  to  the  fre^ 
hold,  and  being  merely  the  substitute  for  lamps  or  candle-stands, 
which  were  always  personalty  and  removable,  may  be  removed  by 
a  tenant,  in  the  absence  of  a  stipulation  to  the  contrary.  Br«>n- 
son  on  Fixtures,  §  53,  p.  258.  See  also  McCall  v.  Walker,  71  Go. 
290.  The  defendants  had  a  right  to  remove  the  gas  fixtures,  but 
the  removal  of  the  other  articles  was  unauthorized.  The  judg- 
ment will  be  affirmed,  on  condition  that  the  plaintiff  will,  within 
ten  days  from  the  time  the  remittitur  is  filed  in  the  office  of  the 
clerk  of  the  trial  court,  write  off  from  the  verdict  the  sum  of  $21, 
which  being  done,  the  judgment  shall  stand  affirmed.  If  this  be 
not  done  the  judgment  shall  be  reversed.  The  costs  of  this  writ 
of  error  in  either  event  are  to  be  taxed  against  the  defendant  in 
error. 

Judgment  affirmed^  on  condition.     All  the  Justices  concur,  ex- 
cept Simmons,  C,  J,,  absent. 


LJIf  ^  JOHNSON  V.  ^TNA  INSURANCE  COMPANY. 

1.  Where  a  policy  of  fire  insurance  contained  a  stipulation'  that  it  sliould  to 
void  **if  the  subject  of  insurance  be  a  building  on  ground  not  owned  hj 
the  insured  in  fee  simple,^'  but  at  the  time  the  application  for  insurance 
was  made  the  company,  through  its  agent,  knew  that  the  applicant  did 
not  own  the  land  on  which  the  building  sought  to  be  insured  was  situated, 
it  will  not  be  heard,  in  defense  to  an  action  on  the  policy,  to  set  up  tbo 
non-compliance  of  the  plaintiff  with  this  condition  of  the  contract 

2.  Limitations  in  an  insurance 'policy  upon  the  authority  of  the  agent  of  Uie 
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company  to  waive  the  conditions  of  the  contract  of  insurance  are  to  be 
treated  as  referring  to  waivers  made  subsequently  to  the  issuance  of  the 
policy.  Mechanics  Ins,  Co,  v.  Mutual  Bldg.  Aaso'n,  98  Ga,  266,  approved 
and  reaffirmed. 

Argued  May  24,  —  Decided  June  16,  1905. 

Action  on  insurance  policy.     Before  Judge  MilchelL     Colquitt 
superior  court     January  11,  1905. 

Humphreys  &  Humphreys,  Park  Jk  Payton,  and  Z,  D,  Har- 
risoriy  for  plaintiflF. 

T,  H,  Parker  and  Shipp  &  Kline,  for  defendant 

Candler,  J.  This  was  an  action  on  a  policy  of  fire  insuranca 
The  court  below  sustained  a  demurrer  to  the  plaintiflTs  petition, 
and  he  excepted.  From  the  petition  as  amended  it  appeared* 
that  one  of  the  conditions  of  the  policy  was  as  follows :  *'  This 
entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  .  .  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  ownership,  or 
if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple."  The  policy  also  provided  that 
^  no  officer,  agent,  or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condition  of  this  policy, 
except  such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  endorsed  hereon  or  added  hereto.  And  as  to  such 
provisions  and  conditions  no  officer,  agent,  or  representative  shall 
have  such  power  or  be  deemed  or  held  to  have  waived  such 
provisions  or  conditions,  unless  .such  waiver,  if  any,  shall  be 
written  upon  or  attached  hereto ;  nor  shall  any  provision  or  per- 
mission affecting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured,  unless  so  written  or  attached."  The 
building  insured  belonged  to  the  plaintiff,  but  the  land  on  which 
it  was  situated  did  not.  It  was  alleged,  however,  that  when 
he  made  application  for  insurance  he  expressly  informed  the 
agent  of  the  defendant  company  as  to  the  character  of  bis  own- 
ership of  the  property  sought  to  be  insured;  "that  when  he 
[plaintiff]  signed  said  application,  in  answer  to  the  question  as 
to  the  ownership  of  the  land  neither  'no'  nor  'yes'  was  written 
in  said  application;"  and  ''if  said  question  was  answer^  in  the 
affirmative,  .  *.  it  was  inserted  after  petitioner  had  signed  said 
application^  without  his  knowledge,  consent,  or  authority;"  and 
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that "  said  application  was  signed  at  the  request  of  the  agent  of 
defendant  company,  who  filled  out  the  answers  to  all  questions 
that  were  filled  out."  It  will  be  seen  that  the  controlling  ques- 
tion for  decision  is  whether,  under  the  allegations  of  the  peti- 
tion as  amended,  the  defenSant,  by  reason  of  the  knowledge  olt 
its  agent  as  to  the  real  character  of  the  plaintifiTs  ownership  of 
the  property,  is  estopped  to  defend  on  the  ground  of  the  plaia- 
tiflTs  non-compliance  with  the  conditions  of  the  contract  of  in- 
surance, or  whether  the  plaintiff,  by  accepting  the  policy  on 
those  conditions,  and  with  notice  of  the  limitation  on  the  power 
of  the  agent  to  make  a  waiver  for  the  company,  is  precluded 
from  i-ecovering  on  the  policy.  There  is  no  principle  of  law 
•more  firmly  established  than  that,  in  general,  the  knowledge  of 
an  agent  as  to  a  material  fact  bearing  upon  the  validity  of  a 
contract  made  on  behalf  of  his  principal  is  imputable  to  the 
principal;  and  this  principle  has  uniformly  been  applied  by  our 
court  in  actions  on  contracts  of  insurance.  Carrugi  v.  Atlantic 
Ins.  Co.,  40  Ga.  135;  Citt/  Fire  Ins,  Co.  v.  Carrugi  41  Ga,  660; 
Greenwich  Ins,  Co,  v.  Sabotnick,  91  Ga,  719 ;  Swain  v.  Macon 
Ins.  Co,,  102  Ga,  96.  It  has  also  been  held  that  where  a  policy 
contained  a  stipulation  identical  with  the  one  in  the  present 
case,  limiting  the  power  of  any  agent  of  the  company  to  make 
a  waiver  for  the  company,  and  providing  that  any  waiver,  to  be 
valid,  must  be  endorsed  in  writing  on  the  policy,  the  insured 
can  not  in  an  action  on  the  policy  excuse  his  failure  to  comply 
with  the  conditions  of  the  contuact  Lippman  v.  jSina  Ins,  Co.^ 
108  Ga,  391,  120  Ga,  247;  Reese  v.  Fidelity  Life  Asso.,  Ill  6a. 
482;  Mutual  Life  Ins,  Co.  v.  Clancy y  111  Ga.  865;  Mutual 
Reserve  Asso,  v.  Stephsns,  115  Ga,  192.  In  the  Lippman  case  the 
policy  provided  that  it  should  be  void  "if  the  insured  now  has 
or  shall  hereafter  make  or  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  on  the  property  covered  in  whole 
or  in  part  by  this  policy;"  and  the  plaintifiF  sought  to  set  up 
a  waiver  of  this  condition  by  showing  that,  subsequently  to  the 
issuance  of  the  policy,  an  agent  of  the  company  had  given  him 
oral  permission  to  procure  other  insurance  on  the  property.  In 
the  Bees^,  Clancy,  and  Stephens  cases,  which  were  actions  on 
policies  of  life  insurance,  the  waiver  sought  to  be  set  up  was 
as  to  a  provision  that  the  policy  should  not  become  binding 
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upon  the  company  until  the  first  premium  had  been  paid  during 
the  good  health  of  the  insured.  Unquestionably,  as  to  a  matter 
concerning  the  time  when  the  contract  is  to  become  of  force, 
or  as  to  the  waiver  of  the  conditions  of  the  policy  subsequently 
to  its  issuance,  the  insured,  by  accepting  the  policy,  would  be 
bound  by  its  terms,  and  could  not  set  up  a  waiver  which  he 
was  bound  to  know  the  company's  agent  had  no  power  to  make. 
But  that  is  not  this  case.  Here  the  insured  made  written 
application  for  a  policy  of  fire  insurance.  Upon  being  asked 
the  question  as  to  the  character  of  his  ownership  of  the  property, 
he  frankly  informed  the  agent  with  whom  he  was  dealing  that 
he  owned  the  building  but  did  not  own  the  land.  There  is  no 
intimation  in  the  petition  that  the  insured  was  on  notic-e,  before 
receiving  the  policy,  that  the  agent  had  no  power  to  write  the 
insurance  with  the  title  to  the  property  held  as  it  was.  There 
is  nothing  from  which  an  inference  can  be  drawn  that  the  agent 
and  the  insured  colluded  to  defraud  the  insurance  company  by 
concealing  the  truth  as  to  the  ownership  of  the  property.  On 
the  contrary,  the  pleader  is  emphatic  in  his  declaration  of  his 
entire  good  faith  and  candor  throughout  the  transaction.  The 
knowledge  of  the  agent  being  imputable  to  the  company,  and 
the  company  having,  not\yithstanding  the  provision  of  the  policy 
that  it  should  be  void  if  the  building  was  situated  on  land  not 
owned  by  the  insured  in  fee  simple,  entered  into  a  contract  with 
the  plain  tiflf  with  its  eyes  open  as  to  his  ownership  of  the  prop- 
erty, should  it  not  be  estopped,  in  a  suit  on  the  policy,  to  take 
advantage  of  a  fact  which  it  well  knew  when  the  coi^^ract  was 
executed?  To  answer  this  question  in  the  negative,  it  seema 
to  us,  would  be  to  permit  one  party  to  a  contract  to  receive 
all  the  benefits  of  the  instrument,  with  full  knowledge  on  his 
part  from  the  beginning  that  it  could  not  be  enforced  against 
him,  and  refuse  absolutely  to  perform  any  of  the  conditions 
imposed  by  the  contract  upon  him.  To  state  sucli  a  proposition 
is  to  demonstrate  its  entire  lack  of  equity. 

Two  cases  are  relied  on  by  counsel  for  the  insurance  company, 
as  opposed  to  the  view  which  is  now  announced.  In  Thornton  v. 
Travelers  Ins,  Co.^  116  On.  122,  it  was  held  that  **  where  in  a 
policy  of  insurance  there  is  an  express  stipulation  that  '  no  agent 
has  power  to  waive  any  condition  of  this  policy/  the  insured  by 
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aa  acceptance  of  the  policy  is  estopped  from  relying  upon  any 
agreement  made  with  an  agent,  having  the  effect  of  waiving  one 
of  the  conditions  enumerated  in  the  policy."  In  that  case  the 
policy  provided  that  the  insurance  should  not  cover  injuries  or 
death  resulting  wholly  or  in  part,  directly  or  indirectly,  from  her- 
nia; and  it  appeared  that  the  plaintiff  told  the  agent  of  the  com- 
pany to  whom  the  application  for  the  policy  was  made,  at  the 
time  of  making  the  application,  that  he  had  hernia,  and  that  the 
agent  told  him  that  it  was  not  necessary  to  state  that  in  his  ap- 
plication— that  the  company  did  not  require  it.  There  is  possi- 
bly a  shadowy  distinction  between  that  case  and  the  case  at  bar, 
on  the  idea  that  in  the  Thornton  case  the  plaiutiff  colluded  with 
the  agent  to  defraud  the  company  by  concealing  from  it  the  fact 
that  he  had  hernia,  while  in  the  present  case  there  was  nothing 
in  the  petition  as  amended  to  indicate  that  the  plaintiff  was  guilty 
of  either  actual  or  constructive  fraud.  The  writer  confesses  that 
he  does  not  derive  much  comfort  from  this  distinction,  and  can- 
didly asserts  his  belief  that  the  Thornton  case  is  wrong,  in  that 
it  applies  the  doctrine  of  estoppel  to  the  wrong  party  to  the  con- 
tract The  decision  in  the  case  cited  is  based  upon  the  authority 
of  the  case  of  Porter  v.  Home  Friendly  Society ,  114  Ga,  937, 
which  decided,  in  effect,  that  where  a  life-insurance  policy  con- 
tained a  stipulation  that "  no  agent  has  authority  in  any  manner 
.  .  to  make,  alter,  or  discharge  contracts,"  the  beneficiary  was  not 
entitled  to  maintain  an  action  against  the  company  on  the  the- 
ory that  one  of  its  agents  had  an  agreement  with  the  beneficiary 
to  the  effect  that  if  the  latter  would  pay  the  premiums,  etc.,  for 
a  specified  number  of  years,  the  amount  of  the  policy  would  then 
be  paid  to  her.  We  fail  to  see  how  the  Porter  case  can  be 
deemed  authority  for  the  ruling  in  the  Thornton  case ;  for  in  the 
former  the  plaintiff  sought  to  set  up  an  entirely  different  con- 
tract from  the  one  evidenced  by  the  insurance  policy,  which  of 
course  could  not  be  done;  while  in  the  latter  the  plaintiff  sued 
strictly  on  the  contract  set  out  in  the  policy,  but  sought  to  show 
a  waiver  by  the  company  of  one  of  its  conditions.  The  case  of 
Butler  V.  Standard  Guaranty  Go,^  122  Ga,  371,  is  not  in  point, 
for  in  that  case  the  court  did  not  consider  the  question  of  the 
right  of  the  defendant  to  set  up  the  failure  of  the  plaintiff  to 
comply  with  the  oonditioais  of  the  contract     The  plaintiff  there 
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sought  to  rescind  the  contract  on  the  ground  that  she  was  in- 
duced to  sign  it  by  reason  of  representations  of  the  defendant's 
agent  not  embodied  in  the  contract;  and  it  appeared  that  the 
plaintiff  was  on  notice  that  no  agent  had  power  to  bind  the  com- 
pany by  any  statement  not  contained  in  the  contract.  The  case 
of  Thornton  v.  Travelers  Ins.  Co,^  supra,  is,  so  far  as  we  know, 
the  only  Greorgia  case  which  goes  to  the  extent  of  holding  that 
where  the  insurance  company  is  on  notice,  at  the  time  of  en- 
tering into  the  contract,  that  the  insured  has  not  complied  with 
some  of  the  conditions  of  the  policy,  and  yet  with  that  knowl- 
edge issues  the  policy  to  hiiu,  it  will  be  heard  to  defend  on  the 
ground  of  such  non-compliance  with  the  conditions ;  and  it  is  in 
direct  conflict  with  the  earlier  case  of  Mechanics  Ins.  Co.  v.  Mv^ 
tnal  Bldg.  Assn.,  98  Ga.  262,  which,  however,  together  with  the 
cases  of  Clay  v.  Phcenix  Ins,  Co.,  97  Ga,  44,  and  Phoenix  Ins. 
Co.  V.  Searles,  100  Ga.  97,  we  are  asked  to  review  and  overrula 
So  far  as  appears  from  the  report,  the  Clay  and  Searles  cases  did 
not  involve  any  question  as  to  the  effect  upon  the  plaintiffs  rights 
of  a  stipulation  in  the  policy  limiting  the  power  of  an  agent  of 
the  company  to  waive  the  conditions  of  the  policy ;  and  as  they 
do  not  stand  in  the  way  of  the  contentions  of  counsel,  it  will  be 
unnecessary  to  review  thenu  The  first  case  mentioned,  however, 
had  to  do  with  a  policy  containing  a  stipulation  as  to  waiver,  al- 
most identical  with  the  one  in  the  present  case;  and  it  follows 
that  if  that  case  is  reaffirmed,  the  Thornton  case  must  yield  to  it 
as  authority.  In  the  case  in  98  Ga.,  the  court,  Mr.  Chief  Justice 
Simmons  delivering  the  opinion,  said  (p.  266):  "'Conditions 
which  enter  into  the  validity  of  a  contract  of  insurance  at  its  in- 
ception may  be  waived  by  the  agent,  and  are  waived  if  so  in- 
tended, although  they  remain  in  the  policy  when  delivered;'  and 
limitations  therein  upon  the  authority  of  the  agent  to  waive  such 
conditions,  otherwise  than  in  writing  attached  to  or  indorsed  upon 
the  policy,  are  treated  as  referring  to  waivers  made  subsequently 
to  the  issuance  of  the  policy."  Citing  1  May,  Ina  §  143,  and 
authorities  there  cited. 

The  language  quoted  tits  the  present  case  like  a  glove;  and 
upon  the  soundness  of  the  principle  announced'  must  depend  the 
decision  of  this  case.  A  careful  study  convinces  us  that  the 
logic  of  that  case  is  unanswerable.     An  insurance  company  re- 
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ceives  an  applicatioa  for  a  policy.  One  of  the  rules  of  the  com- 
pany is  that  insurance  will  not  be  issued  upon  a  building  situ- 
ated on  land  not  owned  by  applicant.  But  the  company,  through 
its  agent,  knows  that  the  applicant  owns  the  building  which  he 
wishes  to  have  insured,  but  does  not  own  the  land  on  which  it 
is  situated;  and  with  this  knowledge  nevertheless  issues  a  pol- 
icy on  the  building.  Certainly,  after  leading  the  applicant  to  b^ 
lieve  that  be  would  be  protected,  and  receiving  from  him  the 
premiums  charged  for  the  insurance,  it  should  not  in  good  con- 
science be  heaid  to  set  up,  in  defense  to  an  action  on  the  policy, 
that  the  ownership  of  the  building  and  of  the  land  were  in  differ- 
ent persons.  True,  the  policy  states  on  its  face  that  no  agent  has 
the  power  to  waive  any  of  the  conditions  of  the  policy,  and  that 
none  of  them  will  be  deemed  to  have  been  waived  unless  such 
waiver  is  attached  to  or  endorsed  upon  the  policy  in  writing. 
But  this  is  not  a  question  of  waiver,  so  much  as  of  notice  and 
estoppel.  The  agent's  knowledge,  as  has  been  seen,  is  the  com- 
pany's knowledge.  In  spite  of  the  assertion  in  the  policy  that 
the  contract  shall  be  void  if  the  ownership  of  the  property  is  of 
a  given  character,  the  policy  has  been  issued  with  notice  to  the 
company  that  the  ownership  is  of  that  character.  Begaidless 
of  any  question  of  waiver,  then,  the  company  has  placed  itself  in 
a  position  where  it  would  be  inequitable  to  allow  it  to  make  the 
defense  which  it  seeks.  "  Waiver  is  sometimes  the  express  aban- 
donment of  a  right.  More  frequently  it  is  implied  from  acts 
that  are  inconsistent  with  its  continued  assertion.  •  .  Estop- 
pel is  the  shield  of  justice  interposed  for  the  protection  of  those 
who  have  not  been  wise  or  strong  enough  to  protect  themselves. 
It  is  the  special  grace  of  the  court,  authorized  and  permitted  to 
preserve  equities  that  would  otherwise  be  sacrificed  to  cuuning 
and  fraud."  Ostrander,  Fire  Ins.  §  366.  As  to  matters  arising 
subsequently  to  the  issuance  of  the  policy,  the  case  wears  a 
different  aspect  The  contract  is  then  made,  and  both  parties  are 
on  notice  as  to  its  terms.  The  insured  is  bound  to  know  what 
are  the  rights  of  the  company,  and  that  none  of  them  can  be  re- 
linquished save  in  the  manner  pointed  out  in  the  policy ;  and 
he,  on  his  part,  will  not  be  heard  to  urge  a  waiver  by  the  com- 
pany,, unless  it  has  been  made  in  the  manner  required.  Our  con- 
clusion is  that  the  ruling  in  the  case  of  Mechanics  Ins.  Go.  v. 
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Mutual  Bldg.  A$8o\  98  Ga.  262,  is  sound;  that  it  is  controlling 
of  the  case  at  bar ;  and  that  anything  tty  the  contrary  in  the 
case  of  Thornton  v.  Travelers  Ins.  Co.,  116  Oa.  122,  must  yield 
as  authority  to  the  earlier  case. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons^ 
C.  J,,  absent. 

Cobb,  J.,  concurring.  There  is  an  irreconcilable  conflict  be* 
tweea  the  cases  of  Mechanics  Ins.  Co.,  v.  Mut.  Bldg.  Asso.,  98  Oa. 
262,  and  Thornton  v.  Travelers  Ins.  Co.  116  Ga.  122 ;  and  there- 
fore the  ruling  in  the*  former  case  must  control,  unless  it  is  re- 
viewed and  overruled.  That  case  was  not  called  to  the  attention 
of  the  court  when  the  decision  in  the  Thornton  case  was  ren- 
dered. The  case  in  the  98th  Oa.  was  decided  upon  authority^ 
and  it  must  be  conceded  that  it  is  abundantly  supported.  The 
ruling  in  the  Thornton  case  seems,  however,  to  the  writer  to  be 
the  better  view,  although  candor  requites  an  admission  that 
there  is  little  authority  in  support  ot  it.  As  the  other  members 
of  the  court  do  not  think  that  the  case  in  the  98th  Ga.  should  be 
overruled,  the  writer  concurs  in  the  judgment  upon  the  authority 
of  that  case,  being  bound  thereby.  I  am  authorized  to  say  that 
Mr.  Presiding  Justice  Fish  agrees  with  this  view. 


DuVall  v.  Brogden. 


Fish,  P.  J.  1.  ^*  No  cause  shall  be  carried  to  the  Supreme  Court  upon  any 
bill  of  exceptions,  so  long  as  the  ti$xnB  is  pending  in  the  court  below,  unless 
the  decision  or  judgment  complained  of,  if  it  had  been  rendered  as  claimed 
by  the  plaintiff,  would  have  been  a  final  disposition  of  the  cause,  or  final  as 
to  some  material  party  thereto/'  Civil  Code,  §6526.  Where  a  case  was 
carried  to  the  superior  court  by  certiorari,  the  answer  of  the  justice  of  the 
peace  traversed,  verdict  rendered  against  the  traverse,  and  a  motion  for 
new  trial  made  and  overruled,  a  writ  of  srror  did  not  lie,  as  the  main  case 
was  still  pending,  and  it  would  not  have  been  finally  disposed  of  had  a  new 
triaVbeen  granted.     Brakelow  Steamship  Company  v.  West,  121  Ga.  164. 

Writ  of  error  dismissed.  All  the  Justices  concur,  except  SimrnonSy  C,  /., 
absent 

Submittwl  May  26,— Dooided  Jane  16, 1906. 

Motion  to  dismiss  the  writ  of  error. 

Buie  &  Knight,  Levi  ffSteen,  and  B.  T.  Allen,  for  plaintiff. 
R.  A.  Hendricks,  for  defendant. 
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GOLUCKE  V.  LOWNDES  COUNTY. 

1.  A  party  may  not,  in  one  suit  growing  out  of  a  single  transaction,  maintain 
an  action  for  damages  for  the  alleged  breach  of  a  written  contract  of  em- 
ployment, and  also  sue  for  the  value  of  services  rendered  "regardless  of 
the  contract." 

2.  Treating  the  suit  as  one  for  damages  for  the  breach  of  a  contract,  and  read- 
ing the  contract  declared  on  in  connection  with  the  allegations  of  the  peti- 
tion, the  plaintiff  did  not  allege  with  sufficient  definiteness  a  fulfillment  by 
him  of  the  obligations  Imposed  by  the  writing,  or  show  with  the  legal  cer- 
tainty required  the  amount  in  which  it  was  alleged  he  had  been  damaged. 

Argued  Kay  25,  —  Decided  June  16,  1906. 

Complaint.  Before  Judge  Griffin.  City  court  of  Yaldosta. 
February  4,  1905. 

Felder  &  Sountree,  A.  0.  Ooliicke,  Cran/ord  &  Walker,  and 
Moore  Jk  Pomeroy,  for  plaintiff. 

Denmark,  Ashley  &' Smith,  for  defendant. 

Candler,  J.  The  County  of  Lowndes,  through  its  board  of 
county  commissioners,  entered  into  a  contract  with  J.  W.  Golucke 
&  Company  (the  firm  name  of  the  plaintiflf  in  error),  of  which 
the  following  are  the  material  parts:  ''We  have  this  day  em- 
ployed Messrs.  J.  W.  Golucke  &  Co.,  of  Atlanta,  Gku,  as  architects 
for  a  county  court-house  for  Lowndes  County,  located  at  Valdoeta, 
Ga.  They-  are  to  prepare  full  plans,  specifications,  and  detail 
drawings,  and  furnish  supervision  to  inspect  the  work,  not  ex- 
ceeding twenty  visits  during  its  construction,  and  for  said  services 
we  agree  to  pay  them  the  sum  qf.  five  per  cent,  and  their  ex- 
penses to  amount  of  S200,  on  total  cost  of  said  building  when 
fully  completed  and  furnished.  We  also  agree  to  pay  them  two 
per  cent,  of  their  fee  when  plans  and  specifications  are  completed 
and  delivered,  two  per  cent,  when  contract  is  let,  and  balance  in 
equal  installments  as  estimates  are  given  contractors."  Accord- 
ing to  the  petition,  the  cost  of  the  building  was  to  be  $50,000. 
It  was  also  alleged,  that  in  accordance  with  the  contract,  the 
plaintiff  submitted  plans,  which  were  adopted  by  the  county,  and 
he  was  ordered  to  proceed  to  make  working  plans,  detail  draw- 
ings, and  specifications,  so. that  bidders  might  intelligently  esti- 
mate and  bid  on  the  coet  of  erecting  the  building ;  that  he  com- 
plied with  these  orders  and  submitted  the  plans,  specifications, 
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and  drawings  required,  which  were  accepted  by  the  board   of 
county  commissioners,  and  he  was  thereupon  paid  $1,000  as  the 
first  instalment  on  the  contract.     He  alleged  that  subsequently, 
at  a  meeting  of  the  board  of  commissioners,  the  publication  of  a 
notice  was  authorized,  inviting  bids  for  the  construction  of  the 
court-house  building  under  his  plans ;  that  a  number  of  bids  were 
submitted,  all  of  which  were  rejected ;  and  that  the  county  com- 
missioners decided  to  postpone  further  action,  advising  plaintiff 
that  he  would  be  notified  when  the  county  would  advertise  for 
other  bids.     From  time  to  time  the  plaintiff  wrote  to  the  chair- 
man of  the  county  board,  asking  when  the  county  would  be  ready 
to  proceed  with  the  construction  of  the  building,  but  received 
no  definite  reply  to  his  inquiries.     In  July,  1903,  nearly  three 
years  after  the  execution  of  the  contract  heretofore  set  out,  the 
plaintiff  was  advised  by  the  chairman  of  the  board  of  county 
commissioners  that  the  county  would  not  use  the  plans  furnished 
by  him;  and  later  he  learned  that  the  county  had  secured  plana 
and  spedficatioDS  from  another  architect.     The  plaintiff  alleged 
that  he  Was  at  all  times  ready  and  willing  to  comply  with  his 
part  of  the  contract,  and  expected  to  do  so  up  to  the  time  he 
received  the  letter  advising  him  that  his  plans  would  not  be  used. 
He  alleged  also  that  in  January,  1901,  on  the  (\ay  on  which  the 
letting  of  the  contract  was  advertised  to  take  place,  he  went  to 
Valdosta  (or  the  purpose  of  co-operating  with  the  board  of  county 
commissioners  in  the  letting  of  the  contract,  incurring  an  expense 
of  $20,  which  was  authorized  by  his  contract;  and  that  the  cost  ^ 
of  supervision  and  other  matters  required  of  him  under  the  con- 
tract would  not  have  exceeded  $100,  "leaving  a  balance  due 
petitioner,  under  the  terms  of  said  contract,  of  $1,420,  besides 
interest,  .    .   which  is  past  due  and  unpaid."     "Petitioner  fur- 
ther shows,  that,  r^ardless  of  the  price  fixed  by  said  contract^ 
the  services  and  work  rendered  and  performed  by  your  petitioner 
to  and  for  the  defendant  and  duly  approved  and  accepted  by  the 
d^endant  .  .  were  and  are  of  the  reasonable  value  of  $1,420, 
in   addition  to  the  amount  already  received  by  him."      To  this 
petition  the  county  filed  a  demurrer,  which  the  court  sustained, 
and   the  plaintiff  excepted.      The   demurrer   contained   twenty 
gronnds,  many  of  which  were  repetitions  of  each  other.     We  will 
therefore  not  attempt  to  pass  on  the  various  grounds  seriatim^ 
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but  will  consider  only  such  as,  in  our  opinion,  have  a  material 
bearing  on  the  case. 

1.  Clearly  the  plaintiff  could  not  maintain  in  one  action  a  suit 
on  the  contract  and  ^  regardless  of  the  contract/'  as  he  sought  to 
do.  There  can  be  no  doubt,  however,  that  he  intended  to  de- 
clare on  the  contract,  as  he  does  not  contend  that  he  did  any- 
thing, except  in  accordance  with  its  terms,  which  would  entitle 
him  to  recover.  We  will  therefore  treat  the  action  as  a  suit  on 
a  contract. 

2.  The  contract  sued  on  is  quite  vague  in  its  terms ;  but  read- 
ing it  together  with  the  petition,  it  appears  tbat  the  plaintiff 
undertook  to  design  a  court-house  building  to  cost  $50,000,  and 
to  supervise  the  work  of  construction.  For  this  he  was  to  be  paid 
five  per  cent,  of  the  total  cost  of  the  building  when  completed  and 
furnished.  Looking  alone  to  the  contract,  it  would  seem  that  be 
was  to  be  paid  two  per  cent,  of  his  fee  when  the  plans  were  ac- 
cepted, two  per  cent,  when  the  contract  for  the  building  was  let, 
and  ninety-six  per  cent,  in  equal  installments  as  estimates  were 
given  contractors ;  but  in  the  light  of  the  petition  it  is  presumable 
that  the  intention  of  the  parties  was  that  he  was  to  be  paid  two 
per  cent,  of  the  cost  of  the  building,  or  forty  per  cent,  of  his  fee, 
when  the  plans  were  accepted,  etc.  At  all  events,  he  has  already 
been  paid  forty  per  cent,  of  his  fee,  taking  the  total  cost  of  the 
building  at  $50,000  as  a  basis.  What  part  of  the  fee  was  intended 
to  remunerate  him  for  making  plans  and  drawings,  and  what  for 
supervising  the  construction,  does  not  appear,  nor  does  it  appear 
that  the  plans  submitted  by  the  plaintiff  called  for  a  building 
which  could  be  constructed  for  $50,000.  True,  the  contract  is 
silent  as  to  the  cost  of  the  building  contemplated,  but  the  plaintiff 
in  his  petition  supplied  that  omission;  and  consequently,  in  pass- 
ing upon  the  sufficiency  of  the  petition,  a  provision  to  that  effect 
is  to  be  read  into  the  contract  We  think  it  is  clear  that  tlie 
plaintiff  has  failed  to  allege  with  sufficient  definiteness  a  perform- 
ance by  him  of  his  part  of  the  contract,  or  to  show  with  legal 
certainty  the  amount  in  which  he  has  been  damaged  by  the 
alleged  breach  by  the  defendant. 

Judgment  affirmed.  All  the  Justices  concuTy  except  Simmons, 
C,  t/.,  absent. 
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TIPPINS  V.  PHILLIPS. 

Neither  specific  performance  nor  damages  for  its  breach  will  be  decreed  iii 
an  action  on  a  written  option  to  purchase  land,  where  the  laud  is  so 
vaguely  described  that  the  writing  furnishes  no  key  to  its  identification. 

Submitted  May  26,  —  Decided  June  16, 1906. 

Equitable  petition.  Before  Judge  Roberts.  Telfair  superior 
court.     October  17, 1904. 

J.  U.  Tippins  brought  suit  against  D.  W.  Phillips,  alleging,  that 
on  June  22,  1904,  Phillips  sold  to  petitioner  a  certain  tract  of 
land  lying  in  the  1403d  G,  M.  district  of  Tattnall  county,  contain- 
ing 424  acres,  having  boundaries  as  specified  in  the  petition  and 
being  known  as  the  "D.  W.  Phillips  tract  of  land,"  which  he  had 
obtained  from  his  father's  estate ;  that  Phillips  also  sold  petitioner 
bis  share  of  the  crops  then  growing  on  said  tract.  It  was  further 
alleged  that  the  contract  of  sale  was  in  writing,  as  follows  : 

"  State  of  Georgia,  Telfair  County. 

Lumber  City,  Ga.,  June  22,  1904. 

"For  and  in  consideration  of  the  sum  of  $5.00  to  me  in  hand 
paid,  and  receipt  of  which  is  hereby  acknowledged,  I  have  granted 
to  Mr.  J.  U.  Tippins  a  30-days  option  on  424  acres  of  land  in 
Tattnall  County.  The  price  of  said  land,  if  taken  in  the  limit  of 
this  option,  is  to  be  $1,100.00,  said  price  to  also  include  my  share 
of  the  crops  now  growing  on  the  said  land.  In  witness  whereof, 
the  parties  hereto  have  hereunto  subscribed  their  names  and  af- 
fixed their  seals  the  day  and  year  first  above  written. 
"In  presence  dl:  D.  W.  Phillips  [L.  S.] 

R.  C.  Holaday,  J.  U.  Tippins    [L  S.]" 

C.  E.  Sikes. 

Plaintiff  alleged,  that,  within  the  time  limit  of  the  option,  he 
tendered  to  the  defendant  $1,100  in  cash,  and  that  at  the  time  of 
the  tender  the  defendant  refused  to  accept  the  same.  He  fuither 
charged,  that  D.  W.  Phillips  then  admitted  the  execution  and  de- 
hvery  of  the  option,  but  refused  to  comply  with  its  conditions, 
merely  offering  to  return  the  five  dollars  received  as  earnest 
money  to  bind  the  contract ;  that  on  August  6, 1904,  the  defend- 
ant verbally  sold  to  petitioner  two  other  tracts  of  land  adjoining 
each  other  and  the  424-acre  tract,  for  ten  dollars  ner  acre ;  and  as 
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evidence  of  such  contract  petitioner  attached  to  his  petition  the 
following  letter: 

"Lumber  City,  Ga.,  July  21,  1904. 

"  Mr.  J.  U.  Tippins,  Altamaha,  Ga. 

"  Dear  Sir,  —  I  would  like  you  to  make  me  an  oflfer  on  Mrs. 
McLeod's  little  place  ;  there  are  160  acres  in  the  tracL  If  you 
will  pay  her  the  worth  of  it,  you  certainly  will  have  no  trouble  in 
securing  a  deed  to  my  property.  You  may  not  have  any  trouble 
to  get  it  any  way ;  as  I  told  you  the  other  day  while  up  here  that 
I  meant  to  do  the  clean  thing,  and  expected  to  do  it,  but  that  I 
would  make  no  deed  until  I  made  some  investigation  as  to  cer- 
tain matters  in  your  neighborhood.  Now  I  will  soon  go  down 
there,  but  can't  say  for  certain  that  I  will  get  off  next  week,  but 
will  say  that  it  will  not  be  later  than  ten  or  twelve  days ;  but  if 
can  arrange  with  my  people,  will  try  to  be  there  by  the  middle 
of  next  week.  If  you  don't  care,  make  me  an  offer  in  writing; 
you  can  think  the  matter  over,  and  if  you  are  in  a  notion  fur  it, 
we  will  see  what  can  be  done  when  I  go  down.  If  you  feel  like 
it,  you  can  answer  this  letter.     Yours  truly,      D.  W.  Phillips." 

Petitioner  alleged  a  continuous  tender  of  $1,100  for  the  lot  of 
land  mentioned  in  the  option,  and  of  the  price  named  for  the  ad- 
joining tracts ;  and  that  the  value  of  the  424-acre  tract  is  $2,968. 
He  prayed  judgment  for  the  difference  between  $1,100  and  $2,968, 
unless  defendant  would  make  him  a  good  and  sufficient  title  to 
the  424  acres  of  land.  The  defendant  demurred  to  the  petition, 
on  the  grounds,  that  the  alleged  option  was  not  sufficiently  definite 
and  certain  in  its  terms  and  in  its  description  «f  the  land  to 
authorize  the  court  to  require  a  specific  performance  by  the  de- 
fendant ;  that  the  alleged  parol  contract  as  to  the  tracts  adjoining 
the  424-acre  tract  was  void,  because  it  was  not  in  writing;  and 
that  the  option  contract  was  void  for  uncertainty  and  indefinite- 
ness,  and  the  allegations  of  the  petition  were  insufficient  to  author- 
ize a  decree  for  specific  performance,  or  damages  for  the  breach  of 
the  contract.  The  court  sustained  th/e  demurrer,  and  the  plaintiff 
excepts. 

W:  T.  Burkhalter  and  James  K.  Hines,  for  plaintiff. 
B,  M.  Frizzelle  and  £,  D,  Graham^  for  defendant 

Evans,  J.     (After  stating  the  facts.)     In  order  to  recover  dam- 
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ages  in  lieu  of  specific  performance,  it  is  essential  that  a  case  for 
specific  performance  be  made  out  Prater  v.  Sears,  77  Qa,  28. 
Was  the  contract  sufficiently  certain  as  to  the  subject-niatter  to 
authorize  a  court  of  equity  to  decree  specific  performance  ?  The 
statute  of  frauds  requires  all  contracts  for  the  sale  of  land  or  any 
interest  therein  to  be  in  writing,  signed  by  the  party  to  be  charged 
therewith  or  some  person  by  him  lawfully  authorized.  Civil 
Code,  §  2613,  par.  4.  Every  essential  element  of  the  sale  must 
be  expressed  in  the  writing,  to  meet  the  statutory  requirement 
One  of  the  essentials  is  that  the  land  must  be  so  described  that  it. 
is  capable  of  identification.  While  it  is  not  necessary  that  the  land 
be  described  with  such  precision  that  its  location  and  identity  are 
apparent  from  the  description  alone,  yet  the  description  must  be 
suflBciently  clear  to  indicate  with  reasonable  certainty  the  land  in- 
tended to  be  conveyed.  Parol  evidence  can  not  be  invoked  in  aid 
of  a  vague  and  uncertain  description,  but  is  available,  under  the 
maxim  id  cerium  est  quod  cerium  reddi  poiest,  to  show  the  appli- 
cation of  a  description  which  itself  furnishes  a  means  of  identifi- 
cation. If  the  land  is  so  imperfectly  and  indefinitely  described  in 
the  writing  that  no  particular  tract  or  lot  is  designated,  parol  evi- 
dence is  not  admissible  to  supply  a  description.  Douglass  v. 
Bunn,  110  Ga.  159.  The  land  described  in  the  writing  is  '*424 
acres  in  Tattnall  county."  Nothing  could  be  more  indefinite  than 
this  description ;  not  the  slightest  key  is  furnished  to  locate  the 
land.  It  is  not  even  as  specific  as  the  description  in  Oaiins  v. 
Anffier,  104  Ga.  386.  There  the  land  was  described  as  "a  cer- 
tain piece  of  land  described  as  follows :  commencing  about  one 
hundred  (100)  feet  from  the  land-lot  line  on  Mayson  &  Turner's 
road  and  extending  along  said  road  four  hundred  and  twenty  (420) 
feet  and  running  back  a  uniform  width  to  the  Sims  land;"  and  this 
description  was  held  to  be  so  indefinite  and  vague  as  to  render  it 
impossible  to  identify  any  particular  land.  There  is  a  distinction 
between  a  vague  and  an  ambiguous  description.  In  the  latter 
case  parol  evidence  is  admissible  to  explain  the  ambiguity.  It  was 
on  this  principle  that  the  court,  in  Mohr  v.  Dillon,  80  Ga.  572, 
allowed  parol  proof  to  show  that  the  hundred  acres  referred  to  in 
the  auctioneer's  memorandum  were  bounded  in  a  certain  way. 
The  question  in  that  case  was  whether  the  memorandum  as  to  who 
was  the  purchaser  and  who  was  the  vendor,  and  as  to  the  land 
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itself,  was  ambiguous  on  its  face ;  aud  the  court  held  that  it  was. 
As  to  insufficient  description  in  deeds,  see  Luttrell  v.  IFhitehead^ 
121  Oa.  699;  Crawford  v.  Vemer,  122  Oa.  814 

But  it  is  insisted  that  the  clause,  "  The  price  of  said  land,  if 
taken  in  the  limit  of  this  option,  is  to  be  $1,100.00,  said  price  to 
also  include  my  share  of  the  crops  now  growing  on  the  said  land," 
serves  to  point  out  a  definite  and  certain  tract  of  land  in  Tattnall 
county  upon  which  D.  W.  Phillips  had  a  share  in  a  crop.  For 
aught  that  the  writing  discloses,  there  may  be  other  lots  of  land 
in  which  Phillips  had  an  interest  in  the  crops.  After  all,  it  would 
be  first  necessary  to  locate  the  land  to  find  the  crops,  and  the 
writing  does  not  identify  the  land.  The  salutary  rule  that  con- 
tracts for  the  sale  of  land  must  be  in  writing  would  be  practically 
abrogated  if  courts  were  to  allow  the  parties  to  supply  by  parol  a 
description  to  the  land,  when  the  writing  contains  no  descriptive 
words  indicating  any  particular  land.  Neither  does  the  letter  at- 
tached to  the  petition  supply  the  deficiency  in  the  description  in 
the  option.  The  letter  was  written  about  a  month  after  the  exe- 
cution of  the  option,  and  makes  no  reference  to  the  option.  The 
connection  of  the  two  writings  can  not  be  shown  by  parol  evi- 
dence. North  V.  Mendel,  73  Oa.  400.  There  is  no  prayer  in  the 
petition  either  for  specific  performance  of  the  parol  contract  in 
reference  to  the  two  tracts  adjoining  the  tract  of  424  acres,  or  for 
damages  resulting  from  the  breach  of  the  contract;  hence  it  is 
unnecessary  to  decide  whether  the  letter  attached  to  the  petition 
was  sufficiently  certain  to  prove  the  subsequent  sale  by  parol  of 
these  two  tracts.  The  written  agreement  on  which  the  suit  is 
based  is  void  for  lack  of  sufficient  description  of  the  land,  and  there 
was  no  error  in  sustaining  the  demurrer  which  pointed  out  this 
vital  defect  in  the  petition. 

Jvdgment  affi,rmed.  All  the  Justices  concur,  except  Simmons, 
C.  J,,  absent 


MITCHELL  V.  SCHMIDT. 

1.  Under  the  facts  of  this  case  there  was  no  error  in  refusing  to  reoommit 
it  to  the  auditor. 

2.  Where  a  case  was  referred  to  an  auditor,  exceptions  were  taken  to  his 
report,  a  trial  was  had  thereon,  and  the  case  was  brought  to  this  court. 


Digitized  by  CjOOQIC 


6a.)  MARCH  TERM,  1906.  419 

where  it  was  held  that  there  was  nothing  iu  the  pleadings  which  raised  an 
issue  as  to  whether  there  had  been  a  misappropriation  of  payments  made 
hy  a  debtor  to  a  creditor  holding  more  than  one  claim,  and  the  point  was 
not  decided  by  the  auditor,  on  the  return  of  the  case  to  the  superior  court 
a  motion  on  the  part  of  the  defendant  to  file  a  plea  raising  that  issue  was 
properly  overruled. 

8.  Where  this  court  ruled  that  a  certain  issue  was  not  made  by  the  plead- 
ings in  a  case,  and  that  the  judge  of  the  trial  court  should  have  instructed 
the  jury  not  to  consider  that  question,  on  a  second  trial  there  was  no  error 
in  not  submitting  to  the  jury  an  exception  to  an  auditor's  report  which 
in  substance  raised  the  same  question. 

4.  There  was  no  error  in  directing  a  verdict  in  favor  of  the  plaintiff. 

Argued  May  25,  —  Decided  June  16,  1906. 

foreclosure  of  mortgage.     Before  Judge  Parker.     Wilcox  supe- 
rior court.     September  20,  1904. 

Schmidt  commeuced  a  proceeding  against  Mitchell,  in  Wilcox 
superior  court,  to  foreclose  a  mortgage.  The  defendant  answered, 
showing  cause  against  the  foreclosure.  The  case  will  be  found 
reported  in  117  Qa,  6.  The  answer  of  the  defendant  is  there 
sufficiently  set  out,  except  certain  allegations  and  a  prayer  sub- 
stantially as  follows:  Plaintiff  and  defendant  have  had  large 
dealings  for  a  number  of  years,  and  it  is  impossible  for  this  de« 
fendant  to  set  out  an  itemized  statement  of  all  said  dealings,  but 
they  consisted  of  the  shipment  by  defendant  to  plaintiff  of  quan- 
tities of  timber  and  lumber  which  plaintiff  bought  from  defend- 
ant according  to  measurement  in-Darien,  where  plaintiff  resided; 
and  after  paying,  chaises  against  such  shipments,  the  balance 
should  have  been  applied  to  such  note  and  mortgage ;  and  de- 
fendant hay  reason  to  believe  that,  upon  a  proper  accounting,  said 
plaintiff  is  indebted  to  him  in  a  large  sum.  The  ascertainment 
of  the  true  status  of  accounts  between  the  parties  will  require 
the  investigation  of  numerous  transactions  and  long  and  com- 
plicated accounts.  ''Wherefore  defendant  prays  that  said  plain- 
tiff be  required  to  come  to  an  accounting  with  this  defendant, 
in  order  that  the  true  indebtedness  of  said  plaintiff  to  this  de- 
fendant may  be  ascertained ;  and  that  upon  the  same  being  ascer« 
tained,  the  defendant  may  have  judgment  thereof."  By  amend- 
ment it  was  alleged  that  the  defendant  had  made  numerous  pay- 
ments by  shipments  of  rafts  of  timber  which  were  accepted  by 
plaintiff  at  their  cash  value  in  Darien,  and  were  to  be  credited 
on  the  note  and  mortgage  sought  to  be  foreclosed.     An  itemized 
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statement  of  the  dates  of  receipt  of  the  rafts  by  the  plaintiff,  the 
number  of  them,  and  the  amount  of  cash  value  of  each  raft  was 
set  out  as  an  exhibit.  Defendant  prayed  for  judgment  against 
the  plaintiff  for  the  amount  of  excess  of  the  payments  over  and 
Hbove  the  note  and  mortgage.  After  the  judgment  on  the  first 
trial  had  been  reversed  and  the  case  returned  to  the  superior 
court,  the  defendant  moved  to  recommit  it  to  the  auditor,  in 
order  that  he  might  get  the  benefit  of  a  plea  of  misappropriation 
of  payments.  This  motion  was  overruled.  He  then  tendered 
an  amendment  to  his  plea,  setting  up  this  defense.  It  was  re- 
jected. The  defendant  did  not  insist  upon  any  of  the  exceptions 
to  the  auditor's  report,  except  two,  numbered  respectively  10  and 
13.  *0n  motion  of  the  plaintiff  the  court  directed  a  verdict  in 
his  favor.     Defendant  excepted. 

Haygood  cfc  Cutts,  for  plaintiff  in  error. 
Hal  Lawson,  contra. 

Lumpkin,  J.  (After  stating  the  foregoing  facts.)  1.  There 
was  no  error  in  refusing  the  motion  to  recommit  this  case  to  the 
auditor.  If  it  was  not  too  late  to  make  the  motion,  and  if  the 
presiding  judge  bad  a  discretionary  power  in  regard  to  it,  he  did 
not  err  in  refusing  it.  On  the  subject  of  recommitting  to  an 
auditor,  see  Littleton  v.  Patton,  112  Oa.  438,  (5);  Fleetwood  v. 
Bibb,  113  Oa.  618;  Sanford  v.  Tanner,  114  Ga.  1006,  1015; 
Cureton  v.  Cureton,  120  Ga.  563. 

2.  It  was  determined  by  this  court,  when  the  case  was  previously 
before  it,  that  there  was  nothing  in  the  pleadings  which  raised 
the  issue  whether  or  not  there  had  been  a  misappropriation  of 
payments.  But  on  that  subject  the  jury  could  only  inquire 
whether  the  demand  to  which  the  payments  had  been  applied 
was  correct,  just,  and  due  at  the  time  they  were  made.  When  the 
case  came  on  for  trial  after  this  ruling,  it  was  sought  to  amend 
the  pleadings  by  setting  up,  as  a  defense,  misappropriation  of 
payments.  This  the  court  rightly  refused  to  allow.  In  Cureton 
V.  Cureton,  120  Ga.  560,  it  was  held  that  "An amendment  to  the 
pleadings,  raising  new  and  distinct  issues,  is  not  allowable  after 
the  filing  of  an  auditor's  report  But  an  amendment  of  a  plead- 
ing to  conform  to  the  evidence  submitted  before  the  auditor  with- 
out objection,  and  which  doea^  not  raise  any  new  issue,  is  pennis* 
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Bible."  In  that  case  it  appears  that  evidence  was  introduced  be- 
fore the  auditor  without  objection,  on  the  subject  of  whether  the 
demand  of  Cureton,  one  of  the  parties,  was  stale.  He  reported 
that  Cureton,  bj  his  own  delay  and  laches,  lost  his  right  to  en- 
force contribution,  and  his  demand  was  barred  by  the  statute  of 
limitations ;  but  inasmuch  as  no  plea  of  the  $tatute  of  limitations 
had  been  filed,  the  auditor  recommended  that  the  pleadings  so  be 
amended  as  to  set  up  this  defense,  and,  when  so  amended,  that 
such  claim  of  Cureton  be  held  barred  by  the  statute.  This  court 
held,  that,  under  such  circumstances,  the  amendment  was  prop- 
erly allowed.  Mr.  Justice  Evans,  delivering  the  opinion,  said  dis- 
tinctly that  *'  An  amendment  to  pleadings  setting  up  new  and  dis- 
tinct issues  is  not  allowable  after  the  filing  of  an  auditor's  report. 
.  .  The  matter  to  which  the  amendment  related  was  involved  in 
the  original  issue,  and  no  new  issue  was  raised."  In  the  case  at 
bar,  as  already  noted,  it  has  been  distinctly  held  that  there  was  no 
issue  of  misappropriation  of  payments  made  in  the  case  as  heard 
before  the  auditor.  Therefore  to  file  a  plea  to  that  efifect  now 
would  be  to  raise  a  new  and  distinct  issue.  It  was  never  in- 
tended, by  what  was  said  in  Cureton  v.  Cureton,  that  if,  in  the 
course  of  an  investigation  before  an  auditor,  some  evidence  should 
find  its  way  into  the  record  touching  a  point  which  was  not  in 
issue,  after  his  report  had  been  filed  and -a  trial  had,  on  excep- 
tions to  it  one  of  the  parties  could  so  amend  his  pleadings  as  to 
set  up  a  new  and  distinct  issue  based  upon  such  casual  state- 
ments or  pieces  of  evidence.  To  allow  tins  would  be,  as  Mr. 
Justice  Evans  said,  <Ho  make  trials  interminable."  On  a  hearing 
before  an  auditor  many  things  may  be  said  casually  by  witnesses, 
which  are  not  objected  to,  or  as  to  which  there  is  no  cross-exam- 
ination, because  they  do  not  apply  to  any  issue  on  trial  and  are 
considered  of  little  or  no  consequence.  To  allow  a  party  to 
proceed  until  he  fails  before  the  auditor,  and  then  to  file  an  en- 
tirely new  plea  based  on  such  evidence,  might  work  grave  injustice 
or  necessitate  a  reopening  of  the  entire  litigation.  If  there  had 
l)een  a  misappropriation  of  payments  to  an  older  debt,  the  de- 
fendant must  have  known  it  before  the  auditor  made  his  report. 
3.  The  13th  exception  merely  seeks  to  have  this  same  point 
submitted  to  the  jury ;  which  the  defendant  was  not  entitled  to 
have  dona     The  bill  of  exceptions  stated  that  none  of  the  ex- 
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cepdons  to  the  auditor's  report  were  iDsisted  on  at  the  last  trial, 
except  those  numbered  10  and  13.  Exception  No.  13  has  been 
disposed  of  by  what  has  been  said. 

4.  Exception  No.  10  alleges  error  in  the  auditor's  finding  of 
fact  which  is  numbered  "  5  '*  in  his  report,  on  the  ground  that, 
to  reach  the  conclusion  therein  stated,  the  auditor  charged  the 
defendant  with  interest  on  the  mortgage  debt  at  the  rate  of 
eight  per  cent,  per  annum,  while  it  is  contended  that  the  evi- 
dence showed  that  subsequently  to  the  date  of  the  mortgage 
an  agreement  was  reached  whereby  the  defendant  was  not  to 
be  charged  with  any  interest  whatever,  and  that  this  was  based 
on  a  valuable  consideration  and  was  binding.  The  auditor's 
finding  of  fact  which  is  numbered  ^*  5,"  and  to  which  this  ex- 
ception is  directed,  is  as  follows:  "There  was  clue  and  unpaid 
on  said  note  on  the  20th  day  of  September,  1895,  the  sum  of 
$1,396.44,  and  nothing  has  been  paid  on  it  since  that  date. 
There  is  now  due  said  sum  of  $1,396.44,  and  interest  on  the 
same  at  eight  per  cent,  per  annum  from  said  20th  day  of  Sep- 
tember, 1895."  Immediately  following  this  finding  in  the  audi- 
tor's report  occurs  finding  of  fact  No.  6,  which  is  as  follows: 
"The  items  of  interest  included  in  the  statements  of  account 
rendered  by  plaintiff  and  by  Smith  and  Wylly  to  defendant, 
aft^r  October  30,  1891,  were  the  interest  on  said  note,  and  no 
other  interest  was  cliarged.  The  agreement  between  plainti£F 
and  defendant  that  no  interest  should  be  charged  did  not  apply 
to  said  note."  To  this  finding  no  exception  was  taken,  or  at 
least  none  is  now  insisted  on  or  contained  in  the  present  record. 
Therefore  it  stands  as  being  un  excepted  to  and  conclusive.  If 
the  agreement  to  charge  no  interest  did  not  apply  to  the  note, 
then  it  follows,  as  matter  of  course,  that  in  estimating  the  amount 
due  on  the  note  interest  would  be  calculated  at  the  rate  stated 
in  it.  And  therefore  the  exception  to  the  finding  numbered  "  5," 
standing  alone,  is  without  merit.  It  ia  contended  by  plaintifiT 
in  error  that  this  case  was  one  at  common  law,  and  not  in 
equity,  and  therefore  that  exceptions  of  fact  should  have  been 
submitted  to  the  jury;  or  that,  if  it  should  be  treated  as  an 
equitable  proceeding,  having  already  been  submitted  once  to  the 
jury  it  could  not  afterwards  be  withdrawn  from  their  considera- 
tion by  the  presiding  judge.     It  is  immaterial  whether  either  of 
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these  positious  be  correct  or  not.  The  presiding  judge  did  not 
strike  or  dismiss  the  exception,  but  directed  a  verdict,  holding, 
in  effect,  that  there  could  be  but  one  finding  by  the  jury.  In 
this  we  concur  with  the  judge.  One  exception  being  covered 
by  the  former  ruling  of  this  court,  and  the  other  point  being 
concluded  by  a  finding  unezcepted  to,  and  also  being  without 
merit,  there  was  but  one  possible  finding.  Moreover,  it  was 
held,  when  this  case  was  formerly  here,  that  "  The  general  rule 
is,  that,  in  the  absence  of  clear  indications  to  the  contrary,  prom- 
ises, each  of  which  forms  the  whole  consideration  for  the  other, 
will  not  be  held  to  be  independent  of  one  another ;  and  a  failure 
of  one  party  to  perform  on  his  part  will  exonerate  the  other  from 
liability  to  perf<5rm." 

The  plaintiff  testified  that  the  defendant  did  not  deliver  the 
timber  as  he  agreed.  In  the  brief  of  the  defendant's  evidence  ac- 
companying the  auditor's  report  occurs  the  following  statement:, 
^  When  I  applied  for  last  advancement  I  told  Mr.  Schmidt  that  I 
expected  to  have  a  good  deal  of  dealings  with  him.  He  de- 
clined to  advance  me  money,  and  that  stopped  me.  I  could  not 
go  on  without  help,  and  his  refusal  to  help  me  further  placed  me 
where  I  had  to  stop.  (Objection  to  this  evidence  —  no  evidence 
to  support  it.)  My  recollection  is  I  wrote  him  I  could  not  go  on 
because  he  would  not  advance  balance  of  the  five  hundred  dol- 
lars agreed  on."  Accompanying  the  auditor's  report  in  the  rec- 
ord, and  apparently  forming  a  part  of  it,  is  a  statement  of  his 
rulings  on  the  evidence.  One  of  these  is  that  **  Plaintiff  objects 
to  defendant's  testimony  that  he  stopped  sawing  timber  for  plain- 
tiff because  the  latter  refused  to  make  hinx  further  advances,  on 
the  ground  that  there  is  nothing  in  defendant's  plea  to  support 
this  evidence.  Sustained,  and  evidence  ruled  out"  As  to  con- 
sidering this  ruling,  see  Tifton  By.  Co.  v.  C?tastain,  122  Ga.  250. 

Judgment  ajffimied.      All  the  Jvstices  concur,  except  Simmons^ 
C.  J.y  absent. 


Atlantic   &  Birmingham  Railway  Company  v.  Smith  &  Son. 

Canblxr,  J.  1.  The  evidence  for  the  plaintiffs  showed  that  the  animal  for 
the  killing  of  which  suit  was  brought  was  killed  by  the  running  and  opera- 
tion of  the  defendant's  train ;  and  the  presumption  arose  that  the  defend- 
ant was  negligent 
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2.  Some  of  the  evidence  offered  by  the  defendant  tended  to  show  that  its  em- 
ployees In  cliarge  of  the  train  exercised  due  care  to  avoid  the  injury;  but 
the  engineer  was  not  produced,  and  the  evidence  of  the  fireman,  on  account 
of  the  length  of  time  intervening  between  the  occurrence  and  the  trial,  was 
very  uncertain,  there  being  a  failure  on  his  part  to  recall  with  any  degree 
of  positivenefls  anything  done  by  any  member  of  the  train  crew  to  prevent 
the  killing.  From  other  witnesses  there  was  some  slight  evidence  tending 
to  show  that  due  diligence  was  not  observed.  The  jury  trying  the  issues  of 
fact  took  this  view  of  the  evidence,  the  judge  of  the  superior  court,  upon 
certiorari,  sustained  their  finding,  and  this  court  will  not  reverse  the  judg- 
ment overruling  the  certiorari. 
Judgment  afflrmed.    All  the  Justices  concur,  except  Simmons^  C.  /.,  absent 

Argoed  May  26,  —  Decided  June  16,  1906. 

Certiorari     Before  Judge  Roberts.      Irwin  superior  court.     Oc- 
tober 28,  1904. 

J.  Z,  Sweat  and  Haygood  &  Cutts,  for  plaintiff  in  error. 
Z.  Kennedy,  contra. 


MOORE  et  aL  v.  MOBLEY  et  al. 

1.  A  deed  to  land,  made  in  fraud  of  the  rights  of  creditors,  is  not  void  ab  ini* 
tio,  but  is  only  voidable  at  the  instance  of  the  creditors ;  and  such  a  deed 
conveys  title  as  against  any  one  not  affected  by  the  fraud. 

2.  This  court  will  not  reverse  a  judgment  overruling  a  motion  for  a  new  trial 
on  the  ground  of  error  in  the  refusal  of  the  trial  cuirt  to  allow  stated  ques- 
tions asked,  when  it  does  not  appear  from  the  motion  that  the  trial  judge 
was  informed  what  the  answer  to  the  questions  wovild  be. 

S.  It  was  not  error  to  charge,  in  effect,  that  if  a  party  goes  into  possession  of 
land  under  a  parol  purchase  and  afterwards  surrenders  the  land  without 
ever  having  paid  any  of  the  purchase-money,  his  poaaeasion  will  not  inure 
to  his  benefit  as  against  the  one  from  whom  he  purchased. 

Aiyued  May  26,  —  Decided  June  16, 1906. 

Equitable  petition.  Before  Judge  Roberts.  Ii'win  superior  court 
December  31,  1904. 

Haygood  <k  Cutts,  Eal  Lawson,  and  E.  D,  Oraham,  for  plain- 
tiffs, cited  Oa.  R  44/573;  46/553;  50/629;  54/451;  70/809; 
101/160  ;  59/256  ;  Qvil  Code,  §§  3584,  3589. 

McDonald  <fe  QfUncey,  for  defendants. 

Candler,  J.  1.  The  Civil  Code,  §  3584,  provides  that  "pos- 
aessLon  to  be  the  foundation  of  a  prescription .  .  must  not  have 
originated  in  fraud."    The  principal  questioii  for  decision  in  this 
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case  is  whether  the  fraud  contemplated  by  the  section  quoted 
13  restricted  to  fraud  against  the  true  owner  of  the  land,  or  ex- 
tends to  any  fraudulent  scheme  which  may  have  been  eflfec- 
tuated  by  the  transfer  of  possession.  In  the  case  at  bar  the 
question  arises  in  the  following  manner :  The  plaintiffs  sued  the 
defendants  in  ejectment,  relying  on  a. chain  of  title  originating 
in  a  grant  from  the  State.  The  defendants  met  the  plaintiff's 
case  by  evidence  to  the  effect  that  they  and  their  predecessors 
in  title  bad  been  in  possession  of  the  land  for  more  than  seven 
years  under  color  of  title.  To  offset  this  defense  the  plaintiffs 
sought  to  prove  that  the  original  deed  relied  upon  as  color  of 
title  was  made  for  the  purpose  of  defrauding  the  grantor's  cred- 
itors, the  grantee  being  a  party  to  the  fraud.  The  plaintiffs 
did  not  claim  under  the  creditors,  nor  were  they  affected  by  the 
alleged  fraud.  The  court  below  excluded  the  evidence  offered, 
and  ruled  that  the  deed,  if  fraudulent  for  the  reasons  urged, 
could  only  be  attacked  by  creditors  of  the  grantor. 

The  exact  question  presented,  so  far  as  it  relates  to  the  law 
of  ejectment,  has  never,  to  our  knowledge,  been  passed  upon  in 
this  State.  Our  reports  abound  in  decisions  defining  color  of 
title,  and  laying  down  rules  as  to  what  sort  or  degree  of  fraud 
is  necessary  to  render  invalid  a  paper  relied  upon  «is  color  of 
title;  but  we  have  not  been  cited  to  any  case  in  which  this 
court  had  before  it  the  question  whether  the  fraud  contemplated 
by  the  code  section  is  limited  to  the  true  owner  of  the  land. 
A  careful  study  of  all  the  authorities  indirectly  bearing  upon 
the  subject,  however,  convinces  us  that  the  ruling  of  the  trial 
judge  was  correct,  and  that  the  evidence  sought  to  be  intro- 
duced was  properly  excluded.  It  needs  no  citation  of  author- 
ity to  establish  the  proposition  that  in  Greorgia  a  deed  made  in 
fraud  of  the  rights  of  creditors  is  not  ab  initio  void,  but  is  only 
voidable  at  the  instance  of  the  creditors  affected  by  the  convey- 
ance. If  the  creditors  do  not  interfere  to  assert  their  rights,  title 
will  pass ;  and  this  is  true  though  the  grantee  have  full  notice  of 
the  fraudulent  purpose  of  the  deed  and  be  a  party  to  the  further- 
ance of  the  scheme.  If,  therefore,  such  a  deed  is  good  as  a 
conveyance  of  title  as  against  all  the  world  except  those  who 
are  affected  by  the  fraud,  we  are  at  a  loss  to  see  how  a  plain- 
tiff in  ejectment,  who  was  not  in  any  sense  affected  by  the  fraud 
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on  the  creditors,  and  who  does  not  claim  under  them,  can  take 
advantage  of  a  flaw  in  the  title,  which  by  law  is  available  onlj 
to  creditors,  to  defeat  the  defendant's  claim  to  prescription.  In 
Street  v.  CoUier,  118  Oa.  470,  it  was  held:  « Color  of  title  is 
anything  in  writing  connected  with  the  title  which  serves  to 
define  the  extent  of  the  claim.  It  matters  not  how  imperfect 
or  defective  the  writing  may  be,  considered  as  a  conveyance,  if 
there  is  a  writing  which  defines  the  extent  of  the  claim."  Cer- 
tainly the  paper  relied  upon  by  the  defendants  in  the  present 
case  comes  within  the  broad  definition  which  we  have  quoted. 
It  may  be  conceded  that  it  was  made  in  fraud  of  creditors,  but 
the  fact  remains  that  this  fraud  was  only  fraud  as  to  those  whom 
it  affected.  As  to  all  others  the  deed,  so  far  as  the  purposes 
for  which  it  was  made  is  concerned,  was  a  valid  conveyance  of 
tide.  If  this  reasoning  is  correct,  it  follows  that  the  court  be- 
low did  not  err  in  excluding  the  evidence  offered. 

2.  The  foregoing  disposes  of  those  grounds  of  the  motion  for 
a  new  trial  which  complain  of  the  exclusion  of  evidence  tending 
to  show  that  the  deed  referred  to  was  executed  in  fraud  of  cred- 
itors, and  that  the  court  erred  in  charging  in  accordance  with 
the  principles  which  we  have  mentioned.  Certain  other  grounds 
of  the  motion  complain  of  the  refusal  of  the  court  to  allow  given 
questions  to  be  asked,  but  do  not  disclose  what  answers  would 
have  been  made  to  the  questions  so  propounded.  Others  still 
fail,  to  make  it  appear  that  the  court  was  informed  as  to  what 
the  witness  would  answer.  Under  the  ruling  of  this  court  in 
Origin  v.  Henderson^  117  Oa.  382,  these  grounds  can  not  be  con- 
sidered by  this  court. 

3.  Nor  was  it  error  for  the  court  to  charge,  in  effect,  that  if 
a  party  goes  into  possession  under  a  parol  purchase  without  pay- 
ing any  of  the  purchase-money,  and  afterwards  surrenders  the 
land,  his  possession  will  not  inure  to  lus  benefit  as  against  the 
one  from  whom  the  parol  purchase  was  made.  See  Bnyion  v. 
Huty,  103  (?a.  448. 

Jvdgment  affirmed.  All  the  Justices  concur,  eaocept  Simmons, 
C.  J.,  absent,  and  Fish,  P.  J.,  disqualified. 
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O'Brien  v.  Fletchee.  .m    42? 

Casel 


LuMPKur,  J.  1.  Where  a  deed  was  executed  in  1887,  record  of  it  was  not 
necessary  in  order  for  it  to  operate  as  color  of  title  so  that  possession  of 
a  part  of  the  tract  of  land  covered  by  it  would  extend  constructively  to  the 
limits  of  the  lot  or  known  tract  described  in  it.  Roberson  v.  Downing  Co,^ 
120  Oa.  838,  and  citations. 
The  verdict  was  supported  by  the  evidence. 
Judgment  affirmed.    AU  the  Justicee  concur,  except  Simmone,  C.  </.,  absents 

Argaed  MAy  2S,~  Decided  Jane  16,  1906. 

Ejectment.     Befoie    Judge    Roberts.     Irwin    superior    court. 
December  28,  1904. 

E.  D.  Oraham,  by  Z.  i>.  JIarrison,  for  plaintiff. 
Z.  Kennedy  and  W.  Z.  Gfrice  &  Sons,  for  defendants. 


LITTLEJOHN  v.  STELLS. 

1.  The  General  Assembly  may,  by  express  enactment,  authorize  the  corporate 
antliorities  of  municipalities  to  provide  by  ordinance  for  the  punishment  of 
an  act  which  in  its  nature  affects  the  health,  peace,  and  good  order  of 
the  commmiity,  notwithstanding  that  such  an  act  has  already  been  made 
penal  under  the  general  law  of  the  State. 

fi.  An  ordinance  passed  in  pursuance  of  such  authority  does  not  provide  for 
the  punishment  of  an  offense  against  the  laws  of  the  State,  and  one  ar- 
raigned in  a  municipal  court  for  a  violation  of  such  ordinance  is  not  entitled 
to  a  trial  by  jury. 

8.  The  act  of  1008  (Acts  1008,  p.  06),  which  confers  upon  the  corporate  au- 
thorities of  the  cities  of  this  State  the  power  to  provide  by  ordinance  for  the 
punishment  of  selling  liquor  on  Sunday,  limitB  the  punishment  to  be  in- 
flicted to  fine  and  imprisonment.  A  sentence  under  an  ordinance  passed 
under  the  authority  of  such  act,  providing  that  the  accused  shall  work  upon 
the  city  chain-gang,  is  without  authority. 

4.  Direction  is  given  that  the  applicant  be  taken  from  the  city  chain-gang  and 
carried  before  the  mayor^s  court  of  the  city,  in  order  that  a  legal  sentence 
may  be  imposed  upon  him. 

Argued  May  25,— Decided  June  17,  1906. 

Habeas  corpus.  Before  Judge  Gober.  Cobb  superior  court. 
March  25,  1905. 

littlejobn  applied  for  a  writ  of  habeas  corpus,  to  be  directed 
to  Stells,  alleging  that  the  latter  was  holding  him  in  custody  in 
violation  of  law.     At  the  hearing  it  appear^  that  the  applicant 
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had  been  arraigned  in  the  police  court  of  the  City  of  Marietta, 
charged  with  selling  liquor  on  Sunday  in  violation  of  an  ordinance 
of  which  the  following  is  a  copy :  "  Be  it  ordained  by  the  CSty 
Council  of  Marietta,  that  from  and  after  the  passage  of  this  ordi- 
nance it  shall  be  unlawful  for  any  person  to  sell  in  any  quantit}', 
directly  or  indirectly,  any  spirituous,  malt,  vinous,  or  intoxicat- 
ing liquors  of  any  character  within  the  corporate  limits  of  the 
City  of  Marietta  from  twelve  o'clock  on  Saturday  night  until 
twelve  o'clock  on  Sunday  night  Any  person  violating  this  ordi- 
nance, upon  conviction  thereof,  shall  be  fined  by  the  mayor  not 
exceeding  S300,  or  imprisonment  not  longer  than  three  months, 
or  both  at  the  discretion  of  the  mayor.*'  This  ordinance  was 
adopted  in  pursuance  of  authority  conferred  in  an  act  approved 
August  15,  1903  (Acts  1903,  p.  96),  of  which  the  foUovring 
is  a  copy :  "  Be  it  enacted  by  the  General  Assembly  of  Georgia, 
that  from  and  after  the  passage  of  this  act  it  shall  and  may  be 
lawful  for  the  corporate  authorities  of  each  city  in  this  State  to 
pass  ordinances  prohibiting  any  person  within  the  corporate  or 
jurisdictional  limits  of  such  city  from  selling  in  any  quantity, 
directly  or  indirectly,  any  spirituous,  vinous,  malt,  or  intoxicat- 
ing liquors  of  any  character,  from  12  o'clock  Saturday  night  to 
12  o'clock  Sunday  night,  and  the  corporate  authorities  of  such 
cities  are  further  empowered  in  such  ordinances  to  provide  tliat 
any  person  or  persons  violating  any  of  the  provisions  of  such 
ordinances  shall,  on  conviction  thereof  before  the  police  court  of 
such  city,  whether  known  as  mayor's  or  recorder's  court,  or  oth- 
erwise designated,  be  subject  and  liable,  as  punishment  for  each 
and  every  such  offense,  to  a  fine  of  not  more  than  $300  and  to 
imprisonment  not  exceeding  three  months,  either  or  both,  at  the 
discretion  of  the  ofl&cer  presiding  in  such  police  or  other  munic- 
ipal court;  and  to  further  provide  in  such  ordinances,  that  the 
aforesaid  penalties  shall  not  affect  the  power  of  the  mayor  or 
corporate  authorities  of  such  city  to  revoke  the  license  of  any 
barroom  or  tippling-house."  The  validity  of  both  act  and  ordi- 
nance was  attacked  upon  various  grounds.  The  judge  remanded 
the  applicant  to  the  custody  of  the  respondent,  and  the  applicant 
excepted. 

jy.  B.  Moss,  for  plaintiff. 

2>.   W,  Blair  and  J,  K  Mozley,  for  defendant 
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Cobb,  J.  1,  2.  It  is  well  settled  that  a  municipal  corporatioQ 
can  not  by  ordinance  provide  for  the  punishment  of  an  act  which 
constitutes  a  criminal  offense  under  the  general  law  of  the  State^ 
in  the  absence  of  express  legislative  authority  conferring  this 
power  upon  the  municipality.  Moran  v.  Atlanta,  102  Ga.  840. 
Prior  to  the  adoption  of  the  present  constitution  the  General 
Assembly  could  confer  this  power  upon  municipalities  either  by 
general  or  special  law.  Hood  v.  Von  Glakn,  88  Ga,  405.  The 
present  constitution  prohibits  the  Greneral  Assembly  from  pass- 
ing special  laws  upon  this  subject  Aycoch  v.  Butledge,  104  Ga. 
533.  But  the  power  to  pass  a  general  law  on  the  subject  still 
exists.  The  General  Assembly  can  not  delegate  to  a  municipal- 
ity the  authority  to  punish  in  a  municipal  court  a  State  offense 
as  such.  Grant  v.  Camp,  105  Ga,  428.  But  it  may  authorize 
the  punishment  of  an  act  as  a  city  offense  which  would  also  be 
a  State  offense,  provided  the  terms  of  the  act  conferring  the 
authority  are  clear  and  unequivocal  and  manifest  a  legislative 
intent  to  confer  authority  for  the  punishment  of  such  act.  Jlood 
V.  Von  Glahn,  supra.  The  sale  of  liquor  is  prohibited  in  the 
county  of  Cobb.  Hence  a  sale  on  Sunday,  as  well  as  on  other 
days,  would  be  a  violation  of  the  State  law,  and  the  authorities 
of  the  City  of  Marietta  would  have  no  power  to  provide  for  the 
punishment  of  one  making  such  a  sale  on  Sunday,  in  the  absence 
of  express  legislative  authority.  The  act  of  1903,  under  which 
it  is  claimed  that  this  authority  is  conferred,  is  a  law  general 
in  its  terms,  and  purports  to  confer  authority  upon  each  city  in 
this  State,  and  it  is  manifest  from  the  language  of  the  act  that 
there  was  a  l^slative  intent  to  authorize  the  corporate  author- 
ities of  the  various  cities  in  this  State  to  provide  for  the  punish- 
ment of  the  act  of  selling  liquor  on  Sunday.  The  act  of  seUing 
spirituous  liquors  on  Sunday  is  not,  under  all  circumstances,  in 
and  of  itself  a  distinct  offense  under  the  criminal  laws  of  this 
State.  Moran  v.  Atlanta,  supra.  The  act  of  selling  liquor  at 
any  time  is,  however,  a  distinct  offense,  under  the  criminal  law 
of  this  State,  in  any  county  where  a  prohibitory  law  prevails. 
Hence,  in  order  to  confer  authority  upon  the  pdice  courts  of 
cities  to  punish  for  the  sale  of  liquor  on  Sunday  in  such  coimties, 
express  legislative  authority  is  necessary ;  but  the  corporate  au- 
thorities of  cities  located  in  those  counties  where  no  prohibitory 
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law  prevails  could  provide  for  the  puDishment  of  those  seUing 
liquor  on  Sunday  uuder  the  general  powers  in  the  charters  of 
the  different  cities.  The  act  in  question  clearly  and  unequivo- 
cally confers  power  upon  the  corporate  authorities  of  the  cities 
to  punish  the  act  of  selling  liquor  on  Sunday,  and  the  fact  that 
6uch  legislation  was  unnecessary,  so  far  as  one  class  of  cities  is 
concerned,  would  not  make  the  act  invalid  in  so  far  as  it  was 
necessary  to  confer  authority  upon  another  class  of  citiea  The 
act  does  not  purport  to  confer  authority  to  punish  for  a  State 
offense,  but  it  in  terms  grants  to  the  corporate  authorities  of  the 
different  cities  the  right  to  provide  for  the  punishment  of  an  act 
which,  when  committed  in  cities  of  a  given  class,  would  be  a 
violation  of  the  criminal  law  of  the  State.  We  think  it  suffi- 
ciently appears  from  the  terms  of  the  act  that  there  was  a  mani- 
fest legislative  intent  to  authorize  the  city  authorities  of  the  dif- 
ferent cities  of  the  State  to  provide  for  the  punishment  of  those 
who  engage  in  selling  liquor  on  Sunday,  whether  6uch  sales  be 
made  in  cities  where  such  act  would  be  a  State  offense,  or  in 
cities  where  such  an  act  would  not  be  an  offense  against  the 
Stata  Such  being  the  case,  the  ordinance  passed  by  the  cor- 
porate authorities  of  the  City  of  Marietta  was  a  valid  ordinanca 
The  police  court  of  the  City  of  Marietta  had  jurisdiction  to 
punish  for  the  city  offense  defined  in  the  ordinance,  and  could 
proceed  according  to  the  lawfully  authorized  procedure  and 
practice  of  that  court.  The  applicant,  when  arraigned  before 
that  court,  not  being  charged  with  a  crime  against  the  State,  but 
simply  with  a  violation  pi  a  municipal  ordinance,  would  not  be 
entitled,  under  the  constitution,  to  a  trial  by  jury.  The  case  of 
Hood  V.  Von  Glahn,  supra,  is  controlling  on  this  point. 

3,  4  Under  the  act  the  municipal  authorities  could  not  pro- 
vide for  any  other  character  of  punishment  than  fine  or  imprisoa- 
tnent,  either  or  both.  The  ordinance  provides  only  for  the 
punishment  authorized  by  the  act,  and  therefore  the  mayor  had 
no  authority  to  sentence  the  applicant  to  work  upon  the  dSsj 
chain-gang.  There  was  no  error  in  refusing  to  discharge  the 
applicant,  but  he  should  not  have  been  remanded  to  the  re- 
spondent to  work  upon  the  city  chain-gang.  Direction  is  given 
that  he  be  remanded  to  the  custody  of  the  respondent,  to  be 
carried  before  the  mayor  of  Marietta  to  be  sentenced,  in  accoid- 
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ance  with  the  act  and  the  ordinance.  He  should  have  been 
released  from  the  chain-gang,  but  held  in  custody  as  one  dulj 
convicted  in  the  mayor's  court,  subject  to  sentence  therein  ac- 
cording to  law.  Wells  v.  Newton,  101  Oa.  142  (4);  Rvssell  v. 
latum,  104  Oa.  332;  Screen  v.  State,  107  Oa.  715.  The  judg- 
ment will  be  affirmed,  with  direction  to  this  effect 

Judgment  affirm^,  with   direction.     All  the  Justices  concur, 
except  Simm^ons,  C.  J,,  absent 


GOSSETT  V.  THE  STATE.  ^ 


Mr 

A  father  may  protect  his  minor  female  child  from  seduction  or  debauchery,       ,126  J^ 


and  if  necessary  for  that  purpose,  where  the  criminal  act  is  in  progress 
or  about  to  take  place,  may  slay  the  wrong-doer.  But  to  delberately  kill 
in  revenge  for  a  past  injury,  however  heinous,  after  reason  has  had  time 
to  resume  its  sway,  is  not  justifiable. 

2.  Under  the  facts  of  this  case  there  was  no  error  in  failing  or  refusing  to 
charge  section  74  of  the  Penal  Code. 

8.  The  charge  given  by  the  court  did  not  clearly  and  distinctly  place  before 
the  jury  the  issues  involved,  as  to  whether  the  homicide  was  murder,  volun- 
tary manslaughter,  or  justifiable. 

4.  On  the  trial  of  an  indictment  for  murder,  the  defendant  having  admitted 
the  homicide  but  having  sought  to  justify  it  on  the  ground  that  the  de- 
ceased was  seeking  and  actually  proceeding  to  ruin  his  minor  daughter, 
and  that  be  was  outraged  in  his  feelings  and  acted  for  the  purpose  of  pror 
tec  ting  his  child  and  preventing  the  wrong,  it  was  admissible  in  rebuttal 
for  the  State  to  introduce  evidence  of  notorious  character  for  lewdness 
on  the  part  of  the  defendant's  daughter  in  the  community  where  the  de- 
fendant and  the  deceased  resided  and  worked. 

6.  It  was  not  permissible  for  the  State  to  show  that  the  defendant's  daughter 
had  been  seen  by  a  witness  between  nine  and  ten  o'clock  at  night,  sitting 
on  a  fence  talking  to  a  man,  no  connection  between  such  fact  and  the 
homicide  appearing,  and  no  knowledge  thereof  on  the  part  of  the  defendant 
being  shown. 

Argaed  May  16,  —  Decided  June  17, 1906. 

Conviction  of  manslaughter.  Before  Judge  Henry.  Walker 
superior  court.     March  29,  1905. 

John  Gossett  was  indicted  for  the  murder  of  John  Doner.  He 
was  found  guilty  of  voluntary  manslaughter,  moved  for  a  new 
trial,  and,  upon  its  refusal,  excepted.  The  evidence  for  the  State 
showed,  in  brief,  the  following  facts :  The  defendant  killed  the 
deceased  by  stabbing,  at  a  place  where  the  deceased  lived  in 
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Walker  coonty.  The  defendant  and  the  deceased  lived  a  few  hun- 
dred yards  apart  None  of  the  witnesses  saw  the  actual  homi- 
cide, but  some  of  them  heard  what  appeared  to  be  a  fight  in  prog- 
ress, and  on  going  td  the  scene  found  the  deceased  in  a  dying 
condition  and  the  defendant  standing  over  hiuL  One  of  the  wit- 
nesses testified  as  follows:  <'Mr.  Gossett  stated  to  me  that  he 
killed  Doner,  and  that  he  would  do  it  again  under  the  same  cir- 
cumstances ;  he  just  stated  that  he  would  do  it  again  if  it  was  to 
do  over.  He  said  it  was  about  his  daughter ;  he  said  his  daughter 
was  there  in  Doner's  room,  in  Doner's  bed ;  he  said  that  Mr.  Do- 
ner had  been  in  the  habit  of  coming  up  there  to  his  house  (Gos- 
sett's  house)  for  six  or  eight  months,  and  thaf  he  was  there  cm 
tlie  evening  of  the  killing,  prior  to  the  killing.  I  think  that  Gos- 
sett said  that  he  was  waked  up  by  his  wife  and  told  that  bis 
daughter  was  gone.  Gossett  also  stated  that  he  went  to  the  door 
of  Doner  and  knocked,  and  that  Doner  got  up,  and  that  he  turned 
the  knob  and  found  the  door  unfastened,  and  that  he  walked  into 
the  room.  He  said  that  he  found  his  daughter  in  there.  He  said 
he  asked  Doner  where  his  daughter  Callie  was,  and  Doner  said 
he  didn't  know.  Callie  was  Gossett's  daughter.  He  didn't  say 
that  it  was  in  the  dark.  He  didn't  tell  me  that  Doner  said  she 
wasn't  there ;  he  said  he  didn't  know  where  she  was  at,  and  this 
was  in  answer  to  Gossett's  question  as  to  Callie's  whereabouts. 
.  .  When  I  got  down  there  they  decided  that  they  would  want 
Callie  at  the  coroner's  inquest,  and  I  went  up  to  the  house  where 
they  lived  and  went  in,  and  Mrs.  Gossett  said  that  she  had  not 
seen  Callie.  I  found  her  at  a  house  where  colored  people  Uved. 
She  was  in  bed  with  two  n^o  children."  Both  the  plaintiff  and 
the  defendant  were  connected  with  the  United  States  Army  post 
in  Walker  county,  the  defendant  being  employed  with  the  pack- 
tittin.  The  defendant  introduced  no  evidence,  but  relied  on  his 
statement,  which  was  similar  to  that  detailed  by  the  witness, 
only  fuller.  Among  other  things  he  stated  as  follows:  Tlie  de- 
ceased and  he  had  worked  together  for  two  years,  and  were  inti- 
mate friends — almost  like  brothers;  and  the  deceased  was  a  con- 
stant visitor  in  his  family.  On  the  night  of  the  homicide  he 
was  at  the  defendant's  house,  and  when  the  latter  became  tired 
he  excused  himself,  leaving  the  deceased  and  several  members 
of   the  family   together.       In   the  night  his  wife  waked  him 
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and  told  him  •that  their  danghter  was  gone,  and  that  she  thought 
Doner  had  ran  away  with  the  girL  He  went  to  Doner's  house 
and  called  for  Doner's  roommate  to  see  if  she  was  there  and  to 
make  inquiries  after  her.  After  knocking  and  calUng  twice  and 
receiviug  no  answer,  he  turned  the  door  knob  and  the  door  came 
^rtly  open.  Doner  came  to  the  door,  and,  on  inquiry,  denied 
knowledge  of  the  girl's  whereabouts.  Defendant  went  in  and 
found  his  daughter  in  Doner's  bed.  He  smelled  whisky  strongly 
on  her  breath,  and  "  that  caused  me  to  think  that  he  had  brought . 
her  there  to  ruin  her  and  the  rest  of  us  for  the  rest  of  my  days. 
And  I  tell  you  whaf s  a  fact,  when  such  feelings  as  that  come 
over  you,  it  sure  hurts  you,  and  to  ruin  a  child  of  mine  it  sure 
hurts."  He  turned  on  Doner,  a  scuffle  ensued,  and  Doner  was 
killed. 

In  rebuttal  the  State  introduced  the  evidence  of  several  wit- 
nesses to  show  that  they  knew  the  general  character  as  to  virtue 
or  lewdness  of  Callie,  the  defendant's  daughter,  in  that  neigh- 
borhood; that  the  general  talk  around  there  was  that  she  was 
not  considered  a  virtuous,  woman,  and  that  her  character  for 
lewdness  was  bad;  that  the  general  talk  among  those  who 
worked  around  that  place  was  that  she  was  of  bad  character 
and  had  been  for  a  year  previous;  that  Gossett  worked  with 
the  pack-train  which  was  right  in  the  neighborhood  of  where 
this  gossip  was  going  on,  and  both  he  and  Doner  lived  there; 
and  that  this  was  talked  among  the  soldiers  and  employees  of 
the  United  States  Grovemment  One  of  the  witnesses  testified, 
that,  the  girl  appeared  to  be  about  seventeen  or  eighteen  years 
old ;  that  she  **  was  a  medium-sized  woman ;"  that  she  wore  short 
dresses  when  the  witness  first  knew  her,  but  had  put  on  long 
dresses  reaching  about  to  her  shoe  tops.  Evidence  was  also  ad- 
mitted to  show  that  she  had  been  seen  on  several  occasions  at 
night  away  from  home,  once  on  the  road  with  a  negro  girl,  once 
sitting  on  the  "corral"  fence  talking  with  a  man  between  nine 
and  ten  o'clock  at  night,  and  at  another  time  coming  out  of  the 
pack-train  quarters  about  eight  o'clock  at  night;  and  that  she 
had  been  seen  in  the  pack-train  quarters,  ranning  and  playing 
with  the  men  in  their  sleeping  quarters,  and  in  the  kitchen; 
also  that  she  had  been  seen  at  the  railway  station  at  eight  or  nine 
o'clock  at  night.     The  defendant  made  a  further  statement,  in 
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which  he  said  that  his  daughter  was.  only  fifteen  years  old,  and 
that  if  she  had  done  anything  wrong  or  had  a  bad  reputation,  be 
had  no  knowledge  of  it.  The  motion  for  new  trial  was  based  on 
the  grounds,  that  the  verdict  was  contrary  to  law  and  the  evidence, 
and  that  the  court  erred  in  various  charges  and  omissions  to 
charge,  and  in  the  admission  of  evidence  to  show  the  general 
character  of  Callie  Gossett  to  be  lewd,  over  objection  on  the 
ground  that  it  was  not  in  rebuttal,  that  it  was  immaterial  and  ir- 
relevant, and  that  there  was  no  evidence  that  the  defendant  knew, 
at  the  time  of  the  homicide,  of  such  lewd  character.  Another 
ground  of  the  motion  was  based  on  the  evidence  of  a  witness  who 
testified  that  he  saw  her  in  the  '< corral"  between  nine  and  ten 
o'clock  at  night,  talking  to  a  man,  over  objection  on  the  ground 
that  the  State  was  singling  out  a  specific  act  of  Callie  Gossett  to 
show  bad  character,  and  that  this  was  improper;  also  that  there 
was  no  evidence  that  defendant  had  notice  of  the  fact. 

Payne  &  Payne,  R.  M.  W.  Glenn,  W.  A.  Schoolfield,  and  F,  W. 
Copelandy  for  plaintiff  in  error. 

W.  H,  Ennis,  solicitor-general,  and  Bale  &  Shaw,  contra. 

Lumpkin,  J.  (After  stating  the  foregoing  facts.)  1.  It  was 
said,  in  the  case  of  WUkerson  v.  State,  91  Oa.  737:  "  This  court 
will  go  as  far  as  the  rules  of  established  law  will  permit  in  pro- 
tecting the  virtue  and  chastity  of  the  wives  and  daughters  of 
this  State  from  the  criminal  wiles  of  the  adulterer  and  seducer, 
and  will  uphold  husbands  and  fathers  in  all  they  may  lawfully 
do  to  maintain  and  protect  the  sanctity  of  their  homes  and  fire- 
sides." And  again,  «  The  law  permits  and  will  justify  the  hom- 
icide of  another  by  the  husband  to  prevent  the  seduction  of  the 
wife,  or  even  to  prevent  the  committing  with  her  of  a  sin- 
gle act  of  adultery,  if  by  his  previous  conduct  he  has  not  for- 
feited the  right "  (p.  734).  But  in  such  cases,  whether  relating 
to  wife  or  daughter,  the  idea  of  prevention  or  defense  against  an 
impending  or  progressing  wrong  must  be  involved,  in  order  to  ren- 
der the  homicide  justifiable.  "  To  deliberately  kill  in  revenge  for 
a  past  injury,  however  heinous,  after  reason  has  had  time  to  re- 
sume its  sway,  can  not  be  justifiable."  Hill  v.  State,  64  Oa, 
453  (2).  "A  husband  may  attack  for  intimacy  with  his  wile 
in  his  presence,  raising  a  well-founded  belief  that  the  crimiual 
act  is  just  over  or  about  to  begin."      Drysdale  v.  State,  83  Oa. 
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744 ;  Wilker$on  v.  State,  supra.  But  the  law  will  not  justify  de- 
liberate revenge.  However  grievous  a  past  wrong  may  have  been, 
the  law  does  not  intrust  its  punishment  to  individual  vengeance. 
For  cases  where  the  defense  was  under  section  75  of  the  Penal 
Code,  on  account  of  wife  or  daughter,  see  Jcickson  v.  State,  91 
Oa.  271 ;  Futch  v.  State,  90  Oa.  472 ;  Channell  v.  State,  109  Oa. 
150,  153;  Cloud  V.  State,  81  Oa.  444;  Ma7j8  v.  State,  88  Oa. 
399,  402;  Baker  v.  State,  111  Oa.  141-2;  Richardson  \,  State, 
70  Oa.  825;  Bone  v.  State,  86  Oa.  108;  Jferry  v.  State,  102 
Oa.  365;  J?«w«  v.  State,  ^6  Oa.  159.  While- the  case  of 
Biggs  v.  6^<a<«,  29  Oa.  723,  contains  many  strong  and  forcible 
expressions,  it  has  not  been  considered  by  the  court  as  conflict- 
ing with  later  rulings.     WUkerson  v.  State,  91  Oa.  733,  supra. 

2.  Several  of  the  grounds  of  the  motion  lor  a  new  trial  com- 
plain that  the  court  did  not  give  in  charge  to  the  jury  the  whole 
of  section  74  of  the  Penal  Code,  which  reads  as  follows:  ''Par- 
ents  and  children  may  mutually  protect  each  other,  and  justify 
the  defense  of  the  person  or  reputation  of  each  other."  It  is 
urged  that  the  court  should  have  instructed  the  jury  that,  if 
the  defendant  killed  Doner  in  defense  of  the  person  or  repu- 
tation of  his  daughter,  it  was  justifiable  homicide.  Prior  to 
the  codification  of  18.95,  the  section  quoted  did  not  form  any 
part  of  the  Penal  Code,  but  was  in  the  Civil  Code.  It  was  first 
codified  in  the  original  Code  of  1863  as  §1747,  in  the  chapter 
relating  to  parent  and  child.  It  was  continued  in  the  civil 
division  of  the  successive  codes  untU  that  of  1895,  when  it  was 
transferred  and  became  section  74  of  the  Penal  Code.  Sections 
70,  71,  72,  73,  and  75  of  the  Penal  Code  date  back  to  the  Penal 
Code  of  1833,  where  they  form  sections  39  to  43  inclusive. 
Cobb's  Digest,  784-5.  With  these  five  sections  in  the  penal 
division  of  the  code  and  what  is  now  section  74  then  incor- 
porated in  the  civil  division  of  the  code,  nearly  all  of  the  deci- 
aions  above  cited  were  made.  In  HUl  v.  State,  supra,  it  was 
held  that  section  75  should  be  construed  in  connection  with  sec- 
tions 70,  71,  72,  and  73;  that  the  expression,  "all  other  instances 
which  stand  upon  the  same  footing  of  reason  and  justice  as 
those  enumerated/'  bad  reference  to  those  sections;  and  that 
the  idoi  of  defense  against  some  impending  and  pressing  wrong 
Altered  into  all  of  them.      In  our  judgment,  the  insertion  of 
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Section  74  into  the  Penal  Code,  and  its  adoption,  were  not  in- 
tended to  wholly  change  the  law  as  previously  adjudicated. 
The  protection  of  the  parent  or  chUd  by  the  other,  when  nec- 
essary, would  have  fallen  within  section  75,  under  the  former 
arrangement  of  sections.  But  it  must  be  considered  in  the  light 
of  the  other  sections  mentioned.  The  rules  which  justify,  or 
under  the  ancient  law  excuse,  a  homicide  in  self-defense  have 
long  been  held  to  extend  to  parent  and  child  and  husband  and 
wife.  Armistead  v.  State,  18  Ga.  704;  4  Bl.  Cora.  186  (Ham- 
mond's ed.  230).  What  effect  is  to  be  given  to  the  expression, 
"  or  reputation  of  each  other,"  it  is  not  necessary  now  to  decide. 
Certain  it  is  that  a  man  can  not  be  justified  in  committing  a 
homicide  because  some  slander  has  been  perpetrated  upon  him, 
or  upon  his  child,  if  any  case  can  exist  where  a  man  may  law- 
fully slay  to  prevent  a  libel  or  slander  upon  him  or  upon  his 
chUd  from  being  published,  it  has  not  been  suggested  to  us.  But 
no  question  of  preventing  injury  to  reputation  is  involved  in 
this  case.  There  was  no  evidence  to  show  that  any  violent  per- 
sonal injury  was  sought  to  be  accomplished  upon  the  daughter 
of  the  defendant,  or  that  there  was  any  threatened  or  impend- 
ing libel  or  slander  which  would  affect  her  reputation.  It  would 
not  have  been  proper,  under  the  evidence,  to  have  instructed 
the  jury,  in  effect,  that  the  defendant  had  the  right  to  kill  the 
deceased  to  protect  his  daughter's  person  or  reputation.  The 
writer  has  found  but  one  place  in  which  §  1796  of  the  Code  of 
1882  (Penal  Code,  §  74)  has  been  cited  in  a  criminal  case,  and 
there  only  passingly.     Osgood  v.  State,  63  Oa,  793. 

3.  Without  discussing  the  various  grounds  of  the  motion  sepa- 
rately, it  may  be  said  that  the  charge  given  by  the  court  did  not 
clearly  and  distinctly  place  before  the  jury  the  issues  involved  in 
the  case.  It  was  in  question  whether  the  killing  of  the  deceased 
by  the  defendant  was  murder;  or  whether,  under. the  circum- 
stances disclosed  by  the  evidence,  the  defendant  was  guilty  of 
voluntary  manslaughter;  or  whether,  under  section  75  of  the 
Penal  Code  as  construed  in  the  Hill  case  and  other  decisions 
above  cited,  this  was  one  of  the  <<  other  instances  which  stand 
upon  the  same  footing  of  reason  and  justice  as  those  enumerated" 
in  sections  70,  71,  72,  and  73,  so  as  to  make  the  homicide  jus- 
tifiable. 
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4.  "The  general  character  of  the  parties,  and  especially  their 
conduct  in  other  transactions,  are  irrelevant  matter,  unless  the 
nature  of  the  action  involves  such  character  and  renders  neces- 
sary or  proper  the  investigation  of  such  conduct."  Penal  Code, 
§993.  In  a  murder  case  the  State  can  not  put  in  issue  the  char- 
acter of  the  defendant  for  violence,  or  the  character  of  the  de- 
ceased for  peaceableness,  but  may  introduce  evidence  on  that  sub- 
ject in  rebuttal  Pound  v.  State,  43  Oa.  88.  In  some  cases 
evidence  as  to  character  for  chastity  is  relevant  and  admissible; 
as  on  the  charge  of  keeping  a  lewd  house  (McCain  v.  State,  57 
Oa.  390),  or  of  being  a  street  walker.  Braddy  v.  Milledge- 
viUe,  74  Ga,  516.  For  other  rulings  on  the  subject,  see  also 
Blackman  v.  State,  36  Ala.  295 ;  Foulkes  v.  Sellwajj^  Esp.  234 ; 
Fall  V.  Overstreet,  3  Munf.  495;  Commonwealth  v.  Gray,  129 
Mass.  474.  In  the  case  at  bar  the  character  sought  to  be  proved 
is  not  that  of  the  defendant  or  the  deceased,  but  of  the  daugh- 
ter of  the  former,  to  protect  whom  from  ruin  he  claimed  to  have 
slain  the  deceased.  The  homicide  was  not  denied.  The  defense 
rested  upon  the  contention  that  the  defendant  acted  for  the  pur- 
pose of  saving  his  daughter  from  being  seduced  or  debauched. 
He  conteuded  that  she  was  a  very  young  girl,  and  sought,  in  his 
statement,  to  put  the  deceased  in  the  attitude  dl  being  on  the 
point  or  in  the  act  of  ruining  her.  Was  this  true  ?  Or,  if  not 
entirely  so  under  the  actual  facts,  was  the  defendant  guilty  of 
murder  or  manslaughter,  or  was  he  justifiable?  Where  the  de- 
fense is  based  on  section  75  of  the  Penal  Code,  and  it  is  claimed 
that  the  facts  of  the  particular  case  make  it  one  of  the  instances 
which  stand  upon  the  same  footing  of  reason  and  justice  as  those 
enumerated  in  other  sections  of  the  code  already  referred  to,  it 
will  be  perceived  that  the  alleged  conduct  of  the  deceased  is  to 
be  somewhat  anali^ed  to  an  effort  to  slay  the  defendant,  or  by 
violence  or  surprise  to  commit  a  felony  upon  habitation,  prop- 
erty, or  person,  or  seeking  to  make  a  forcible  invasion  upon  the 
property  of  another  with  intention  to  commit  a  serious  injury,  or 
in  such  manner  that  serious  injury  might  accrue  to  person,  prop- 
erty, or  family ;  and  the  person  who  kills  and  relies  on  that  sec- 
tion of  the  Penal  Code  for  his  defense  occupies  a  position  some- 
what analogous  to  one  claiming  to  have  defended  against  the  acts 
referred  to  in  the  other  sections  of  the  Penal  Code  mentioned  as 
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therein  provided.  This  is  clearly  stated  in  HUCs  case,  64  Oa. 
467,  supra.  Where  Hhe  defense  rests  upon  the  section  just  re- 
ferred to,  the  case  involves  a  consideration  of  the  conduct  both 
of  the  deceased  and  of  the  defendant  in  connection  with  the 
transaction.  In  the  case  of  Biggs  v.  State,  29  Oa,  723,  725,  ev- 
idence in  regard  to  the  general  character  of  Mrs.  Biggs  (the  de- 
fendant's wife)  for  virtue  and  chastity  was  admitted.  Lumpkin, 
J.,  in  delivering  the  opinion,  said:  '*Her  reputation  in  this  re- 
spect has  been  implicated  both  by  the  conduct  and  evidence  of 
Eleazer  M.  Parish.  And  if  she  was  the  woman  he  took  her  to 
be,  the  conduct  of  her  husband  would  have  been  less  justifiable 
in  resorting  to  the  means  he  did,  to  rescue  and  protect  her  from 
insult  and  in^portunity.  We  hold,  therefore,  that  the  proof  should 
have  been  received."  2  Bish.  Cr.  Proc.  (4th  ed.)  §  95.  The  evi- 
dence in  that  case  was  offered  by  the  defendant;  but  if  the  gen- 
eral character  of  the  defendant's  wife  for  virtue  and  chastity  was 
implicated  so  as  to  authorize  the  defendant  to  introduce  evidence 
to  sustain  it,  why  was  it  not  so  far  brought  into  the  present  case 
by  the  defendant  as  to  authorize  the  State  to  introduce  rebutting 
evidence  on  the  subject  ? 

In  a  word,  the  case  stands  thus :  The  homicide  is  admitted. 
The  defendant,*however,  asserts  that  he  was  justified  in  killing 
the  deceased,  because  the  latter  was  proceeding  to  niin  the  defend- 
ant's little  daughter,  and  she  was  found  by  defendant  in  his  bed, 
her  breath  full  of  the  odor  of  whisky.  The  State  responds  by  seek- 
ing to  prove  that  this  is  not  true ;  that  the  deceased  was  not  pro- 
ceeding to  ruin  the  defendant's  daughter ;  that  she  was  a  young 
woman  of  lewd  character ;  and  that  this  was  so  notorious  in  the 
neighborhood  where  the  defendant  and  the  deceased  both  worked 
and  resided,  among  those  with  whom  they  dealt,  that  the 
defendant  must  have  previously  known  of  the  fact ;  and  therefore 
that  his  statements  in  regard  to  his  own  conduct  and  that  of  the 
deceased,  and  also  in  regard  to  his  own  motives  and  the  unex- 
pected discovery  which  outraged  his  feelings  as  a  father,  were 
not  in  fact  as  he  stated  them  to  be.  It  is  competent  for  the 
State  to  introduce  evidence  to  rebut  the  defendant's  statement 
Hoheinhake  v.  State,  45  Oa.  44  (3). 

In  the  Hill  case,  64  Ga,,  supra,  evidence  of  previous  lewd  con- 
duct on   the  part  of  the  defendant's  wife,  and  to  show  that  he 
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knew  of  it,  was  admitted  and  commented  on  as  a  material  fac- 
tor in  the  case ;  and  this  is  also  a  fact  in  other  cases  hereinbefore 
cited.  It  is  tme  that  no  ruling  was  made  upon  the  admissibility  of 
the  evidence,  but  it  was  discussed  as  a  material  part  of  those  cases. 
It  is  also  true  that  the  defendant  might  claim  the  right  to  prevent 
cohabitation  with  his  minor  daughter,  even  though  she  had  fallen, 
and  to  use  force,  if  necessary,  for  that  purpose,  unless  by  his  con- 
duct he  had  forfeited  that  right.  But  whether  or  not,  under  a  cer- 
tain state  of  facts,  the  defendant  would  be  justified  in  killing  the 
deceased,  this  furnishes  no  reason  why  he  should  be  permitted  to 
assert  what  may  be  an  entirely  different  state  of  facts,  and  yet 
exclude  the  State  from  disproving  his  statement  It  would  savor 
too  much  of  trying  a  case  by  excluding  light,  ntther  than  by 
admitting  it  Of  course  we  do  not  mean  to  express  any  opinion  as 
to  what  was  the  character  of  the  girl,  or  whether  the  father  had 
any  knowledge  of  it,  if  it  was  bad.  What  weight  the  jury  would 
give  to  the  evidence  of  her  general  bad  character,  and  whether 
they  would  believe  that  in  fact  the  defendant  had  knowledge  of  it 
or  not,  does  not  affect  the  admissibility  of  the  evidence,  in  rebuttal 
But  with  all  Intimate  evidence  in,  it  remains  to  be  decided 
whether  the  case  is  one  of  murder,  voluntary  manslaughter,  or 
justifiable  homicide.  The  Civil  Code,  §  5176,  declares  that  "When, 
in  a  legal  investigation,  information,  conversations,  letters  and 
replies,  and  similar  evidence  are  facts  to  explain  conduct  and 
ascertain  motives,  they  are  admitted  in  evidence,  not  as  hearsay, 
but  as  original  evidence."  As  to  the  question,  of  knowledge  on  the 
part  of  the  defendant,  in  Knglar  v.  Oamer^  74  Oa,  765,  it  was 
held  that  "It  is  admissible  to  prove  the  notoriety,  in  the  neighbor- 
hood where  the  parties  reside,  of  a  fact  already  proved  to  exist,  to 
lay  the  foundation  for  an  inference  that  the  plaintiff  was  cogni- 
zant of  that  fact"  This  was  a  civil  case,  and  the  rule  of  civil  law, 
which  charges  a  person  who  is  put  on  inquiry  with  notice  of  what- 
ever such  inquiry  reasonably  prosecuted  would  develop,  does  not 
apply  to  criminal  cases.  Nevertheless  it  has  been  held  that  in  cer> 
tain  criminal  cases,  where  it  is  material  to  bring  home  to  a  party 
cognizance  of  a  particular  fact,  common  reputation  where  he 
resides  or  does  business  is  admissible.  Whart  Crim.  Ev.  (9th  ed.) 
§254 

At  common  law  if  a  man  caught  another  in  thd  act  of  adultery 
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with  his  wife  and  killed  the  adulterer  upon  the  spot,  it  was  not 
justifiable  or  excusable  homicide,  but  manslaughten  Blackstone 
says :  ''  So  if  a  man  takes  another  in  the  act  of  adultery  with  his 
wife^  and  kiUs  him  directly  upon  the  spot;  though  this  was  allowed 
by  the  laws  of  Solon,  as  likewise  by  the  Boman  Civil  law  (if  the 
adulterer  was  found  in  the  husband's  own  house),  and  also  among 
the  ancient  Goths ;  yet  in  England  it  is  not  absolutely  ranked  in 
the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape,  but 
it  is  manslaughter.  It  is,  however,  the  lowest  degree  of  it ;  and 
therefore  in  such  a  case  the  court  directed  the  burning  in  the 
hand  to  be  gently  inflicted,  because  there  could  not  be  a  greater 
provocation."  4  Bl.  Com.  191,  192  (Hammond's  ed.,  top  page 
237).  This  seems  to  have  been  the  common  law,  although  East, 
in  his  Pleas  of  the  Crown  (p.  272),  referring  to  the  act  of  24 
Henry  YIII,  c.  5,  uses  the  expression,  ''  But  though  the  statute 
only  mentions  certain  cases,  it  must  not  be  taken  to  imply  an  ex- 
clusion of  any  other  instances  of  justifiable  homicide  which 
stand  upon  the  same  footing  of  reason  and  justice."  2  Bish/Crim. 
Law  (8tb  ed.),  §  708.  On  this  subject  see  People  v.  Cook,  39 
Mich.  236,  s.  c.  6  Lawson's  Crim.  Defenses,  Supp.  368.  In 
Texas  a  special  statute  was  passed  on  the  subject.  Price  v. 
State,  18  Tex.  App.  474,  s.  c.  5  Lawson's  Crim.  Defenses,  1095, 
51  Am.  R.  322,.  328,  and  note;  Varnell  v.  State,  26  Texas.  App. 
56  (involving  a  minor  daughter);  State  v.  Herrell,  97  Mo.  105, 
8.  c.  10  Am.  St  R  289  (adultery  with  defendant's  mother).  As 
to  the  construction  which  has  been  placed  upon  section  75  of 
the  Penal  Code,  in  cases  involving  a  claim  of  debauchery  or  se- 
duction of  wife  or  minor  daughter  in  this  State,  see  cases  above 
cited.  See  also  Wair  v.  State,  51  Oa.  310.  Under  the  con- 
struction which  has  been  placed  upon  that  section,  allowing  some- 
what greater  latitude  for  justification  in  cases  of  the  kind  re- 
ferred to  than  did  the  common  law,  and  in  view  of  the  right  of 
the  accused  to  make  a  statement  to  the  jury,  which  is  accorded 
in  this  State,  there  is  the  more  reason  why,  when  one  relies 
upon  that  section  for  his  defense,  all  the  light  legitimately  deriv- 
able from  the  evidence  should  be  obtained.  Haynes  v.  State, 
17  Ga.  465,  484;  Noles  v.  State,  26  Ala.  131,  62  Am  Dec.  71L 
We  are  aware  that  evidence  of  character  is  not  usually  received, 
when  offered  for  the  purpose  of  throwing  light  on  the  probability 
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of  the  doing  of  a  certain  act  by  a  person  whose  character  la  thus 
testified  about  1  Gr.  Ev.  (16th  ed.)  §  14(b),  (a).  But  this  is 
quite  different  from  the  question  presented  in  the  case  at  bar. 

5.  Where  character  is  a  part  of  the  issue,  as,  by  way  of  illus- 
tration, in  an  indictment  for  seduction,  special  acts  have  some- 
times been  admitted.  For  instance  see  1  Gr.  Ev.  (16th  ed.)  §  14 
(h);  Com.  v.  Gray,  129  Mass.  474,  supra;  White  v,  Murtland, 
71  IlL  250;  Caldwell  v.  State.  17  Conn.  467 ;  Foulkes  v.  Sellway, 
Esp.  234,  supra ;  Blackman  v.  State,  36  Ala.  295,  supra ;  Wood 
V.  State,  48  Qa.  192.  But  otherwise  particular  conduct  as  evi- 
dence of  character  is  generally  held  inadmissible.  Unchaste  con- 
duct of  a  wife  or  daughter,  known  to  a  husband  or  father  prior  to 
a  homicide  by  him  claimed  to  have  been  committed  to  prevent 
a  seduction  or  criminal  intimacy  with  her,  may  throw  light  on 
his  motives  and  acts.  On  the  trial  of  an  indictment  for  rape, 
or  assault  with  intent  to  rape,  general  character^  but  not  partic- 
ular acts  to  show  want  of  chastity  in  the  female  alleged  to  have 
been  raped,  has  been  held  admissible.  Black  v.  State,  119  Oa. 
476;  Camp  v.  State,  3  &a.  417;  Seale  v.  State,  114  Ga.  518. 
We  do  not  see  how  evidence  that  the  defendant's  daughter  was 
seen  talking  to  a  man  at  night,  not  shown  to  have  been  known 
to  the  defendant,  could  have  illustrated  the  issue.  It  should 
have  been  rejected. 

Judgment  reversed.  All  the  Justices  concfwr,  except  Simmons^ 
C.  J,  absent. 
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1.  Where  an  equitable  petition  was  filed  by  the  administrator  of  the  grantor, 
seeking  to  cancel  a  deed  on  the  ground  that  the  deceased  was  mentally 
inci^Mtble  of  making  it,  that  it  was  procured  by  fraud  and  undue  influence, 
and  that,  while  it  purported  to  be  made  in  consideration  of  services  ren- 
dered by  the  grantee  to  the  grantor,  no  such  services  were  in  fact  ren- 
dered, on  the  trial  the  grantee  was  incompetent  to  testify  that  services 
were  in  fact  rendered  to  the  grantor  by  himself  and  his  children,  and  to 
•tate  the  character  of  such  services. 

2.  The  contents  of  a  petition  filed  in  a  court  of  record  in  a  county  other  than 
that  where  the  trial  took  place  should  be  proved  by  a  certified  copy  of  the 
record,  and  not  by  paroL 

3.  In  an  equitable  action  brought  by  the  administrator  of  the  grantor,  to 
cancel  a  deed  on  the  ground  of  want  of  mental  capacity  on  the  part 
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of  soch  grantor  to  make  it,  and  on  the  ground  that  it  was  prooored  by 
fraod  and  undue  influence  exercised  by  the  grantee,  where  it  was  alleged 
by  the  plaintiff  that  the  deed  purported  to  be  made  in  consideratiou  of  serv- 
ices rendered  to  the  grantor  by  the  grantee,  but  that  In  fact  no  services 
were  rendered,  and  that  the  grantee  had  been  fully  paid  for  any  services 
which  he  may  have  rendered,  but  that,  if  it  should  be  found  that  any  such 
services  were  rendered,  the  plaintiff  was  ready  and  offered  to  pay  the  value 
thereof  in  order  to  have  the  deed  cancelled ;  and  where  on  the  trial  some 
evidence  was  introduced  by  the  d^endant  to  show  certain  services  ren- 
dered, but  no  estimate  of  their  value  was  made  by  the  witnesses ;  and  where 
the  court  submitted  special  questions  of  fact  to  the  jury,  one  of  which 
inquired  if  any  services  had  been  rendered,  and,  if  so,  what  was  their 
value ;  and  where  it  does  not  appear  that  any  objection  veas  made  to  such 
question,  and  no  error  is  assigned  in  the  motion  for  new  trial,  or  by  l»ll 
of  exceptions,  on  the  submiaslon  of  that  issue,  under  such  circumstances 
it  furnished  no  ground  for  a  motion  for  new  trial  on  behalf  of  the  de- 
fendant that  the  jury  fixed  a  valuation  upon  such  services  in  their  verdict, 
thus  finding  in  his  favor  such  sum. 
4.  Considering  the  entire  evidence,  both  that  in  regard  to  the  question  of 
mental  capacity  of  the  grantor  to  make  the  deed  involved  in  this  case  and 
that  introduced  by  the  defendant  tending  to  show  recognition  of  the  deed 
during  lucid  intervals  after  it  was  made,  the  verdict  was  supported  by  the 
evidence. 

Argued  May  18,— Deoided  June  17,  190S. 

Equitable   petition.      Before  Judge  Lewis.     Jasper    superior 
court     December  7,  1904. 

R  W.  Ballard  as  administrator  of  S.  R  Parker,  deceased,  filed 
am  equitable  petition  against  L.  B.  Parker,  in  the  superior  court 
of  Jasper .  county,  seeking  to  recover  certain  land,  and  to  have  a 
deed  made  by  the  deceased  to  the  defendant  cancelled,  on  the 
grounds,  that  the  deceased  did  not  have  mental  capacity  to  make 
it,  and  that  it  was  procured  by  undue  influence.  By  amend- 
'ment  the  plaintiff  alleged  that  the  deed  sought  to  be  cancelled 
expressed  a  consideration  of  services  rendered;  that  this  was 
wholly  fictitious,  and  no  such  services  were  rendered  by  the  de- 
fendant to  the  deceased ;  that  the  defendant  had  been  fully  paid 
for  any  services  which  he  may  have  rendered ;  and  that,  if  it 
should  be  found  that  any  services  were  rendered,  the  plaintiff  was 
ready  and  offered  to  pay  the  value  thereof  as  an  offer  and  tender 
precedent  to  having  the  deed  cancelled.  Mesne  profits  were 
also  claimed.  The  defendant  admitted  that  he  was  in  possession 
of  the  land,  and  claimed  it  as  owner,  but  denied  the  substantial 
allegations  on  which  the  plaintiff  based  his  claim  for  reliei  On 
the  trial  the  evidence  was  conflicting.      The  defendant  introduced 
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some  eyideoce  to  show  that  he  and  his  children  rendered  serv- 
ices to  the  deceased  in  the  latter  part  of  his  life,  while  he  was 
feeble  and  in  bad  health.  No  witness  gave  any  opinion  as  to  the 
value  of  such  services.  The  case  was  submitted  to  the  jury  on 
special  questions  of  fact,  and,  so  far  as  the  record  discloses,  no 
objection  was  made  to  the  questions  propounded.  The  jury,  in 
answer  to  them,  found  that  the  deed  was  void  for  want  of  mental 
capacity  on  the  part  of  the  maker ;  that  a  reasonable  rental  value 
of  the  land  was  $150,  and  that  the  defendant  rendered  services 
to  the  deceased  of  the  value  of  $150.  A  motion  for  a  new  trial 
was  overruled,  and  the  defendant  excepted. 

Fleming  Jordan  &  Son,  for  plaintiff  in  error. 
Oreene  F,  Johnson,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  The  administrator 
of  the  grantor  being  the  plaintiff  in  the  proceeding  to  cancel  the 
deed,  the  purported  consideration  of  which  was  services  rend- 
ered to  the  deceased  by  the  defendant,  the  latter  was  an  incom- 
petent witness  to  testify  that  he  and  his  children  had  rendered 
services  to  the  deceased.  The  rendering  of  such  services  by 
him  was  a  transaction  between  him  and  the  deceased.  More- 
over,  services  rendered  by  his  children  were  irrelevant  except 
in  so  far  as  they  might  be  treated  on  the  same  basis  as  services 
rendered  by  him,  on  the  ground  that  he  was  entitled  to  such 
service.     Civil  Code,  §  5269 ;  Acts  1900,  p.  57. 

2-4.  The  other  rulings  complained  of  *  sufficiently  appear  in 
the  headnotes,  except  as  to  the  finding  of  the  jury  in  regard  to 
the  value  of  the  services  of  the  defendant  The  plaintiff  sought 
to  cancel  the  deed  of  the  defendant,  on  the  ground  that  the 
grantor  was  non  compos  mentia  On  its  face  it  purported  to 
be  made. upon  a  consideration  of  services  rendered  and  to  be 
rendered.  The  plaintiff  denied  that  any  such  services  had  been 
rendered,  and  claimed  that  they  were  altogether  fictitious.  But 
he  allied,  that,  if  it  should  appear  that  any  such  services  had 
in  fact  been  rendered,  he  was  ready  and  offered  to  pay  the  value 
thereof  before  having  the  deed  cancelled.  As  he  denied  that 
there  were  any  such  services,  and  only  made  the  offer  to  do 
equity  in  the  case  if  it  should  be  found  that  there  were  any, 
it  was  not  incumbent  on  him  to  disprove  his  own  case  by  in- 
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troducing  evidence  to  show  that  there  were  such  services  and 
what  was  their  value.  On  the  trial  the  defendant  introduced 
evidence  for  the  purpose  of  showing  that  some  services  were 
rendered,  but  did  not  prove  what  they  were  worth.  The  court 
submitted  the  case  to  the  jury  upon  special  questions  of  fact, 
one  of  which  inquired,  "Were  any  services  rendered  S.  R 
Parker  by  the  defendant,  and,  if  so,  what  is  the  value  of  such 
services?"  In  answer  to  this  the  jury  found  the  value  to  be 
$150.  No  exception  or  objection  appears  to  Jiave  been  taken 
at  the  time  to  the  submission  of  this  issue  to  the  jury,  nor  does 
the  motion  for  a  new  trial  or  the  bill  of  exceptions  contain  any 
exception  or  assignment  of  error  to  such  submission.  The  mo- 
tion for  new  trial  alleges  only  that  the  finding  of  the  jury  as 
to  the  value  of  such  services  was  contrary  to  the  evidence,  and 
without  evidence  to  support  it.  Under  these  circumstances,  if 
the  jury,  after  having  found  that  the  grantor  did  not  have  men- 
tal capacity  to  make  a  deed,  put  a  valuation  upon  the  defend- 
ant's services  from  the  best  information  which  was  furnished  them, 
we  are  of  the  opinion  that  it  would  not  furnish  a  ground  for 
new  trial  at  the  instance  of  the  defendant.  If  the  plaintiff  were 
complaining  of  such  finding,  perhaps  the  case  might  be  different. 
But  the  verdict  seems  to  have  been  in  favor  of  the  defendant 
for  more  than,  in  strictness,  he  may  have  been  entitled  to. 

Jvdgment  affivTaed.      All  the  Justices  concur^  except  SimmonSy 
(7.  Jl,  absent 


62J  REAVES  V.  MEREDETH,  and  vice  versa. 

1.  There  was  evidence  to  sustain  the  jury*8  finding  that  the  property  sold 
under  the  foreclosure  of  a  materialman's  lien  belonged,  not  to  the  person 
against  whom  the  lien  was  asserted,  but  to  his  wife. 

2.  Under  the  Civil  Code,  $2801,  prior  to  the  act  of  1809  (Acts  1890,  p.  33), 
such  a  lien  must  be  asserted,  if  at  all,  against  the  true  owner,  who  is  en- 
titled to  the  statutory  notice  for  the  giving  of  which  that  section  provides. 

3.  The  true  owner,  though  cognizant  that  a  stranger  to  the  title  is  having 
improvements  made  on  the  premises,  is  under  no  legal  duty  to  give  to  a 
materiabnan  any  information  touching  the  owership  of  the  property ;  sod 
the  owner  will  not  be  estopped  from  setting  up  title  thereto,  as  against  ft 
materialman,  when  nothing  has  been  done  by  any  one  to  mislead  him  u 
to  the  ownership  of  the  premises  improved. 

Argoed  May  M,— Decided  June  17, 1906. 
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Equitable  petition.  Before  Judge  MitchelL  Colquitt  superior 
court.     January  12,  1905. 

In  an  equitable  petition  presented  to  the  superior  court  of  Col- 
quitt county,  the  plaintiff  below,  Mrs.  Dora  L.  Meredeth,  asserted 
ownership  of  a  certain  house  and  lot  in  the  town  of  Moultrie, 
alleging  that  she  purchased  and  acquired  title  to  the  premises  on 
February  13,  1896,  since  which  time  she  has  been  in  possession 
of  the  same.  Her  complaint  was  as  follows:  On  November  3> 
1896,  while  she  was  on  a  visit  to  North  Georgia,  the  house  and 
lot  were  sold  by  the  sheriff  as  the  property  of  her  husband,  under 
an  execution  issued  against  him  from  the  county  court  of  Col- 
quitt county.  The  premises  were  bid  in  at  the  sheriff's  sale  by 
D.  M.  Reaves,  who  is  seeking,  through  the  sheriff,  to  dispossess 
her.  Her  property  is  not  subject  to  the  payment  of  her  hus- 
band's debt,  and  Reaves  has  no  right  to  enforce  the  writ  of  pos- 
session issuing  from  the  county  court ;  she  has  a  family  of  chil- 
dren, and  has  nowhere  to  go  if  deprived  of  the  possession  of  her 
home ;  and  for  this  reason  she  is  entitied  to  an  injunction  to  pre- 
vent her  unlawful  eviction  by  the  sheriff,  acting  in  behalf  of 
Reaves.  By  an  order  of  the  court,  passed  subsequentiy  to  the 
filing  of  the  petition,  N.  C.  Reaves,  the  wife  of  D.  M.  Reaves,  was 
substituted  in  his  stead  qs  the  sole  defendant  An  answer  was 
filed  by  Mrs.  Reaves^  in  which  she  admitted  that  the  plsdutiff  was 
in  possession  of  the  premises,  but  denied  that  she  was  the  owner 
thereof.  By  way  of  special  def erifee  the  defendant  averred :  In 
the  early  part  of  1896,  W.  J.  Meredeth,  the  husband  of  the  plain- 
tiff*,  purchased  of  C.  J.  Kendall  the  lot  to  which  she  claims  title» 
and  subsequently  entered  into  a  contract  with  A.  B.  Turner,  a 
materialman,  for  the  furnishing  of  materials  with  which  to  erect 
a  dwelling  on  the  land,  which  materials  were  furnished,  and 
Turner  recorded  his  lien  on  the  premises  in  terms  of  the  law« 
He  subsequently  sought  to  foreclose  his  lien.  Meredeth  resisted 
the  effort,  but  the  court  rendered  judgment  to  the  effect  that  the 
lien  was  valid  and  binding  on  the  property.  It  was  sold  by  the 
sheriff  under  this  judgment,  and  the  defendant  became  the  pur- 
chaser at  the  sale.  Thereafter  one  Wood  rented  the  premises 
from  her^  but  failed  to  pay  the  rent  She  sued  out  a  dispos- 
sessory  warrant  against  him,  which  was  met  with  a  counter-affi- 
davit, and  Meredeth  appeared  on  the  trial  of  the  issue,  with  coun- 
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6el,  and  defended  the  suit,  which  resulted  in  her  favor.  After 
purchasing  the  property,  Meredeth  made  a  deed  to  it  to  his  wife, 
but  it  was  withheld  from  the  records,  the  parties  to  it  acting  in 
collusion  with  a  view  to  defeating  the  enforcement  of  the  ma- 
terialman's lien  against  the  premises.  Meredeth  thereafter  rep- 
resented to  different  parties  that  he  was  the  owner  of  the  prem- 
ises, and  held  himself  out  to  the  world  as  such  by  living  thereon, 
his  wife  participating  with  him  in  practicing  this  deception. 
The  plaintiflTs  real  purpose  in  bringing  the  present  action  is  to 
keep  the  defendant  out  of  possession  of  her  premises,^  which  she 
purchased  in  good  faith  and  of  which  she  is  the  true  owner.  On 
the  hearing  of  the  dispossessory  warrant  sued  out  against  Wood, 
the  plaintiff,  claiming  to  be  the  owner  of  the  house  and  lot,  as- 
sisted Wood  in  presenting  his  defense,  having  previously  induced 
him  to  attorn  to  her.  The  deed  from*  Meredeth  to  his  wife  is 
a  cloud  upon  defendant's  title;  plaintiff  is  hopelessly  insolvent, 
and  she  should  not  be  permitted  to  retain  possession  of  the  prem- 
ises without  furnishing  a  good  and  solvent  bond  conditioned  to 
pay  the  rents  thereof  in  the  event  the  premises  should  be  awarded 
to  defendant 

The  pleadings  have  heretofore  been  considered.  See  120  Oa, 
727.  The  case  went  to  a  trial  on  the  merits,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff.  The  defendant  excepts 
to  the  overruling  of  her  motion  for  a  new  trial;  and  the  plain- 
tiff, by  a  cross-bill  of  exceptions,  complains  of  various  rulings 
made  during  the  progress  of  the  trial. 

J,  D,  McKenzie  and  Shipp  &  Kline,  for  plaintiff  Beaves. 
T.  K  Parker  and  T.   W,  Mattox,  contra. 

Evans,  J.  (After  stating  the  facts.)  1.  The  controlling  issue 
in  the  case  was  whether  or  not  Mrs.  Meredeth,  not  her  husband, 
was  the  purchaser  of  the  lot  from  C.  J.  KendalL  It  appears  that 
on  January  15,  1896,  Kendall  deeded  the  land  in  controversy  to 
W.  J.  Meretleth,  though  the  deed  was  not  recorded  till  October 
23,  1900,  and  that  on  March  13,  1896,  Meredeth  conveyed  the 
land  to  his  wife,  this  latter  conveyance  being  recorded  on  July  15th 
of  the  same  year.  The  plaintiff  introduced  testimony  to  the  fol- 
lowing effect,  in  explanation  of  how  she  acquired  title :  She  was 
the  owner  of  several  cows,  and  authorized  her  husband  to  trade 
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them  for  a  suitable  lot  in  Moultrie^  saying  to  bim  tbat  sbe  wanted 
a  borne,  and  tbat  a  poor  borne  was  better  than  none  at  all.  Her 
husband  concluded  a  trade  with  Kendall  for  the-  lot  in  dispute, 
telling  bim  the  cows  belonged  to  Mrs.  Meredeth  and  she  wanted 
the  deed  to  the  lot  made  to  ber,  as  sbe  was  also  to  furnish  tbe 
sum  of  money  agreed  on  as  constituting,  in  addition  to  tbe  cows, 
tbe  consideration  of  tbe  purchase.  By  tbe  mistake  of  tbe  lawyer 
wbo  prepared  tbe  deed,  Meredetb  was  therein  named  as  tbe  vendee, 
and  for  tbat  reason  he  objected  to  the  deed,  but  took  it  homo  and 
read  it  over  to  his  wife.  Sbe  said  sbe  would  not  have  it,  and  told 
her  husband  to  take  it  back  to  Kendall  and  have  bim  execute  a 
conveyance  to  her.  Meredeth  undertook  to  carry  out  bis  wife's 
instructions,  but  the  lawyer  told  him  be  could  make  a  deed  to  bis 
wife,  and  prepared  tbe  deed  to  her  which  be  signed.  She  furnished 
the  whole  of  the  consideration  for  tbe  sale  of  the  lot. 

The  defendant  introduced  Kendall  as  a  witness.  His  recollec- 
tion was  not  clear  as  to  what  was  said  when  the  trade  was  made 
as  to  the  deed  being  made  to  Mrs.  Meredeth,  but  be  understood 
Meredeth  to  say  the  deed  should  be  made  to  bim.  Witness  was 
informed  by  Meredeth  tbat  the  cows  belonged  to  his  wife ;  he  paid 
ten  dollars  at  tbe  beginning  of  the  trade,  and  gave  bis  note  for  five 
dollars,  saying  nothing  as  to  whose  money  it  was ;  when  tbe  deed 
was  delivered  to  bim,  nothing  was  said  about  it  not  having  been 
made  to  bis  wife,  but  several  months  afterwards  be  brought  it 
back  to  tbe  witness. 

In  \'iew  of  this  evidence,  a  finding  that  the  lot  was  really 
bought  and  paid  for  by  Mrs.  Meredeth  was  fully  warranted.  In 
tbe  further  discussion  of  tbe  case  we  will  therefore  treat  her  as 
tbe  owner  of  tbe  premises,  giving  effect  to  the  finding  of  tbe  jury 
upon  this  issue. 

2.  The  materialman's  lien  filed  by  Turner  was  asserted  and 
foreclosed  against  ^'  Jackson  "  Meredeth  as  tbe  owner  of  the  land 
upon  which  tbe  improvements  were  mada  Mrs.  Meredeth  was 
not  a  party  to  tbe  foreclosure  proceeding,  and  therefore  was  not 
bound  by  tbe  judgment  therein  rendered.  On  March  13,  1896, 
not  only  was  sbe  tbe  equitable  owner  of  the  land,  but  sbe  at  tbat 
time  held  the  legal  title  thereto.  It  does  not  appear  when  tbe 
materials  with  which  to  build  tbe  bouse  were  furnished  by  Tur- 
ner, but  it  was  some  time  prior  to  June  6,  1896,  tbe  date  on 
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which  he  filed  his  lien.  His  right  to  assert  a  lien  on  the  prem- 
ifees  improved  was  therefore  governed  by  the  law  as  it  stood  at 
that  time  (Civil  Code,  §  2801),  and  not  by  the  act  of  December 
19,  1899  (Acts  of  1899,  p.  33),  amending  that  section.  As  Mrs. 
Meredeth  was  the  "  true  owner"  of  the  premises,  statutory  notice 
of  the  assertion  of  a  lien  should  have  been  served  upon  her,  as 
sucli  true  owner,  and  the  lien  should  have  been  filed  and  enforced 
against  her,  not  against  her  husband.  Porter  v.  Wilder^  62  Oa, 
521,  527;  Oross  v.  Butler,  72  Oa.  187;  Bullard  v.  Dudley,  101 
Oa,  299.  Such  a  lien  being  in  derogation  of  common-law  right, 
the  statute  creating  it  is  to  be  strictly  construed,  and  the  provi- 
sions of  the  statute  are  to  be  strictly  complied  with'.  Oross  v. 
Butler,  supra ;  Seeman  v.  Schultze,  100  Oa.  603. 

3.  It  only  remains  to  inquire  whether  or  not  Mrq,  Meredeth  is 
estopped  from  asserting  ownership  of  the  property.  Though  she 
may,  as  owner,  have  assisted  Wood  in  defending  the  diapossessory 
warrant  sued  out  against  him,  she  was  not  a  party  to  that  proceed- 
ing, and  the  decision  therein  rendered  in  favor  of  Mrs.  Reaves 
in  no  way  affected  the  question  as  to  whether  she  or  Mrs.  Meredeth 
was  the  real  owner  of  the  premises.  Doubtless  that  decision  was 
put  on  the  ground  that  Wood  could  not  dispute  the  title  of 
his  landlord;  but  be  this  as  it  may,  there  is  no  estoppel  by  judg- 
ment as  against  Mrs.  Meredeth,  she  not  having  been  a  party  to  the 
case.  Nor,  under  the  evidence  submitted,  was  she  estopped  by 
her  conduct,  so  far  as  Turner,  the  materialman,  was  concerned. 
Although  she  knew  that  improvements  were  being  made  on  her 
land  by  her  husband,  she  was  under  no  legal  duty  to  put  Turner 
on  notice  that  she  was  the  owner  of  the  premises.  Bice  v.  War- 
ren, 91  Oa.  759.  He  could  not  complain  that  she  failed  to  sooner 
record  her  deed ;  for,  as  to  him,  she  was  under  no  obligation  to 
do  so.  She  did  nothing  and  said  nothing  to  mislead  him  into 
the  belief  that  her  husband  owned  the  land.  The  deed  from 
Kendall  to  her  husband  was  not  put  on  the  record .  until  1900; 
so  Turner  could  not  have  relied  on  the  record  title  being  in  Mere- 
deth ;  and  it  does  not  lippear  that  he  made  to  Turner  any  rep- 
resentations as  to  the  ownership  of  the  property,  either  at  the 
time  the  materials  were  purchased  or  subsequently.  Turner  evi- 
dently took  it  for  granted  that  Meredeth  owned  the  land,  without 
making  any  inquiries  to  find  out  what  was  the  truth  in  this  re- 
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gard.  No  materialjsian's  lien  agaiast  the  land  has  ever  been 
asserted  against  it  as  the  property  of  Mrs.  Meredeth,  the  true 
owner ;  the  judgment  in  favor  of  Turner  was  binding  only  upon 
her  husband,  and  the  effect  of  the  sale  had  thereunder  was  simply 
to  divest  whatever  interest  he  had  in  the  premises.  The  pur- 
chaser, under  the  doctrine  of  caveat  emptor,  can  claim  to  occupy 
no  better  situation,  relatively  to  Mrs.  Meredeth,  than  that  occu- 
pied by  Turner,  the  materialman,  who  failed  to  properly  pursue 
his  statutory  remedy.  Accordingly,  the  court  did  not  err^in 
charging  the  jury  that  if  they  believed  the  land  really  belonged  to 
her,  and  the  deed  to  her  from  her  husband  was  executed  before 
the  judgment  against  him  was  rendered,  then  she  would  be  en- 
titled to  recover.  As  already' pointed  out,  she  held  the  legal  title 
to  the  premises  long  before  Turner  attempted  to  assert  his  lien. 

JvdgmerU  on  main  hill  of  exceptions  ajfirmed;  cross-bill  of 
exceptions  dismissed.  All  the  Justices  concur,  except  Simmons, 
C. «/".,  absent. 


ROUNTREE  &  COMPANY  v.   GAULDEN. 

1.  Proof  of  poaBessioii  of  the  land  levied  on  by  the  defendant  in  fi.  fa.  since 
the  jadgnent  oasts  the  onus  upon  the  claimant  to  prove  his  title.  This  onus 
was  successfully  carried  by  the  claimant,  by  proof  of  perfect  title  from  the 
State  to  himself. 

2.  In  a  claim  case,  whether  the  possession  of  the  defendant  in  fiAa.  be  relied 
on  simply  to  cast  the  burden  of  proof,  or  as  a  basis  of  prescriptive  title  in 
the  defendant  in  fi.  fa.,  the  character  of  the  possession  is  relevant  to  the 
issue. 

8.  An  assignment  of  error  upon  the  refusal  of  the  court  to  allow  a  witness  to 
answer  a  specified  question  propounded  by  the  party  calling  him  is  not 
properly  made,  unless  It  states  what  evidence  was  thus  sought  to  be  elicited, 
and  that  the  court  was  informed  thereof  at  the  time  of  the  ruling. 

4.  A  new  trial  will  not  be  granted  solely  because  of  the  exclusion  of  evidence 
which  if  it  had  been  allowed  could  not  have  produced  a  dififerent  result. 

6.  The  charge  of  the  court  covered  the  substantial  issues  in  the  case,  and  is 
not  open  to  the  criticism  made  upon  it. 

Argned  May  26,  — Decided  June  17, 190S. 

Levy  and  claim.      Before  Judge  Mitchell      Brooks  superior 
court.     January  6,  1905. 

This  was  a  claim  case.     The  issue  arose  upon  the  levy  of  a 
fi.  fa.,  in  favor  of  Bountree  &  Company  against  William  Jones  and 
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M.  J.  Jones,  on  a  certain  tract  of  land  as  the  property  of  William 
Jones,  and  the  interposition  of  a  claim  by  S.  S.  Graulden.  The 
plaintiff  introduced  in  evidence  the  fi.  fa.,  dated  June  13,  1891, 
which  was  issued  on  a' judgment  dated  May  7,  1891,  and  proof 
that  Jones  died  upon  the  land  in  controversy,  having  previously 
lived  upon  said  land  for  25  or  30  yeara  The  fi.  fa.  had  indorsed 
thereon  the  following  entries:  "Received  from  the  defendants 
the  cost  on  this  execution,  Oct.  1,  1891.  J.  D.  Wade  Jr.,  Clerk." 
"  Georgia,  Brooks  County.  No  property  on  which  to  levy  this 
fi.  fa.  June  4,  1898.  A.  J.  Conoley,  Sheriff."  "  Georgia,  Brooks 
County.  I  have  this  day  levied  the  within  fi.  fa.  on  the  north 
half  of  lot  473  in  the  12th  district  of  Brooks  County,  Georgia, 
containing  204  1-2  acres,  as  the  property  of  W.  M.  Jones,  one  of 
the  defendants.  This  November  14,  1901,  A.  J.  Conoley 
Sheriff."  **  Entered  on  general  execution  docket,  June  13,  1891. 
J.  D.  Wade  Jr.,  Clerk."  "  Entered  on  general  execution  docket, 
Oct.  2,  1900.  J.  D.  Raysor,  Gerk."  The  claimant,  in  support  of 
his  title,  introduced  the  following  documentary  evidence :  Grant 
from  the  State  of  Georgia  to  George  Bailey;  deed  from  George 
Bailey  to  A.  G.  Omler,  dated  June  21,  1824;  power  of  attorney 
from  A.  C.  Omler  to  P.  R  Tebe,  authorizing  said  attorney  in  fact 
to  sell  the  premises  in  dispute ;  deed  from  A.  C.  Omler,  by  his 
attorney  in  fact,  to  Joseph  £.  Blantz,  dated  February  23,  1842 ; 
deed  from  Joseph  E.  Blantz  to  Abram  Hunter,  April  21,  1842; 
deed  from  Abram  Hunter  to  Hardy  E.  Hunter,  April  21,  1842; 
deed  from  Jesse  E.  Hunter,  Georgia  AL  Coffee,  Martha  J.  Jones, 
and  W.  E.  Hunter  to  Hardy  M.  Hunter,  dated  December  31, 
1900,  the  consideration  of  which  was  as  follows:  "the parties  to 
this  deed  being  the  heirs  at  law  of  Hardy  E.  Hunter,  deceased,  and 
all  of  the  full  age  of  twenty-one  yearp,  and  the  said  parties 
of  the  first  part  [grantors]  having  received  the*ir  distributive  share 
of  the  estate  of  said  deceased  from  the  administrator  of  said  estate, 
and  the  said  party  of  the  second  part  [grantee]  not  having  been 
settled  with,  and  a  small  portion  of  said  estate  remaining  undis- 
posed of,  and  the  said  parties  of  the  first  part  desiring  that  said 
party  of  the  second  part  should  receive  what  is  left  of  said  estate 
as  his  portion  of  the  same,  as  well  as  in  consideration  of  the  sum 
of  ten  dollars  to  them  in  hand  paid ; "  and  deed  from  Hardy  M. 
Hunter  to  claimant,  January  11,  1901.     All  of  these  deeds  and 
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the  grant  conveyed  the  premises  in  dispute.  The  claimant  also 
introduced  the  interrogatories  of  Mrs.  Meotha  J.  Jones,  who 
testified  as  follows:  ^'I  was  married,  in  1843,  to  Hardy  £. 
Hunter,  who  died  the  latter  part  of  1855.  My  first  husband  and 
I  lived  in  Brooks  County.  I  was  married  the  second  time,  to 
W.  M.  Jones,  in  1856.  My  second  husband  and  I  lived  in 
Brooks  County,  Greorgia,  on  lot  of  land  473  in  the  12th  district  of 
Brooks  County.  Not  any  one  lived  on  this  land  before  W.  M. 
Jones  and  myself  and  my  first  husband.  Never  to  my  knowledge 
did  W.  M.  Jones  claim  the  north  half  of  lot  473.  Hardy  E. 
Hunter  claimed  said  lot  before  my  marriage  to  W.  M.  Jones,  and 
Hardy  E.  Hunter's  estate  after  my  marriage  to  W.  M.  Jones. 
W.  M.  F.  Jones,  my  son,  cultivated  said  land  for  the  last  ten  years  I 
lived  on  it."  Being  cross-examined,  she  said :  "  W.  M.  Jones  lived 
and  died  upon  the  piece  of  land  in  controversy.  W.  M.  Jones 
administered  on  the  estate  of  my  first  husband,  relieving  me  after 
my  marriage  to  him.  I  had  commenced  to  administer.  I  knew 
of  his  administration  from  the  time  it  commenced.  I  think  W. 
M.  Jones,  as  administrator,  sold  most  of  the  land  belonging  to 
said  estate."  S.  S.  Eountree,  for  the  plaintiffs  in  fi.  fa.,  testified^ 
that  he  had  known  the  land  in  controversy  for  twenty-five  or 
thirty  years,  and  that  W.  M.  Jones  had  lived  upon  it  during  all 
of  that  time  and  was  living  there  at  the  time  of  his  death,  which 
occurred  in  1897;  that  he  knew  the  heirs  of  Hardy  Hunter, 
deceased,  naming  them  (they  were  the  persons  named  in  the 
deed  from  Jesse  E.  Hunter  et  aL  to  Hardy  M.  Hunter,  introduced 
by  claimant,  and  Jimpsie  Hunter,  who  died  childless  and  without 
having  ever  married);  that  Jones  sold  the  crops  raised  on  the 
place  up  to  about  1890,  and  that  plaintiffs  extended  him  credit 
prior  to  that  time.  The  plaintiffs  also  introduced  the  following : 
A  receipt  dated  in  1869  and  signed  by  E.  W.  Hunter,  son  of 
Hardy  Hunter,  deceased,  J.  A.  Hunter,  and  J.  E.  Hunter,  as 
follows:  "Eeceived  of  W.  M.  Jones,  administrator  of  Hardy 
Hunter,  deceased,  late  of  said  county,  $2,600.00  in  full,  entire, 
and  complete  satisfaction  of  all  rights,  claims,  interest,  property, 
or  demand  I  now  have  or  may  have  in  and  upon  the  estate,  real 
or  personal,  of  the  said  Hardy  Hunter,  deceas^,  my  father ;  and 
the  said  W.  M.  Jones,  administrator  as  aforesaid,  is  hereby  fuUy 
and  entirely  dischai^ged  and  acquitted  of  any  further  claim  on  my 
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part  against  said  estata"  A  receipt  of  like  tenor  and  effect, 
signed  by  Greorgia  M.  Coffee,  dated  187 — .  The  jury  found  in 
favor  of  the  claimant  The  plaintiffs  in  fi.  fa.  made  a  motion  for 
a  new  trial,  which  having  been  overruled,  they  excepted. 

W.  S,  Oriffin  and  Felder  &  JRountree,  for  plaintiffs. 
John  0.  McCall  and  Stanley  S,  Bennett  contra. 

Evans,  J.  (After  stating  the  facts.)  1.  Upon  the  trial  of  a 
claim  case  the  burden  of  proof  \a  upon  the  plaintiff  in  execution 
in  all  cases  where  the  property  levied  on  is,  at  the  time  of  such 
levy,  not  in  possession  of  the  defendant  in  execution.  Gvil  Code, 
§4624.  Proof  of  possession  of  the  land  by  the  defendant  in 
execution  since  the  judgment  casts  the  onus  upon  the  claimant 
to  prove  his  title.  Brovm  v.  Houser,  61  Oa,  629.  When  the 
plaintiff  in  execution  introduced  in  evidence  the  execution,  with 
the  levy  endorsed  thereon,  and  proof  that  W.  M.  Jones  was  in 
possession  of  the  land  levied  on  since  the  judgment,  the  bucdeu 
was  on  the  claimant  to  show  a  better  title.  The  claimant  as- 
sumed this  burden  by  showing  a  chain  of  title  from  the  State 
to  himself.  The  possession  of  the  defendant,  although  for  more 
than  twenty  years,  was  insufficient  to  establish  a  prescriptive 
title.  His  possession  was  joint  with  his  wife,  who  was  an  heir 
of  Hardy  £.  Hunter,  l^e  defendant  was  also  the  administrator 
of  Hardy  E.  Hunter.  Hence  Jones's  possession  was  shown  to  be 
not  in  his  own  right,  but  in  the  right  of  another.  It  also  appears 
from  the  evidence  that  Hardy  E.  Hunter  died  in  1855,  leaving 
as  his  heirs  at  law  a  widow  and  five  children.  One  of  the  chil- 
dren, Jimpsie,  died  without  having  married.  After  his  death 
the  heirs  of  Hardy  E.  Hunter  were  five  in  number.  In  1900 
four  of  these  heirs  at  law,  who  seem  to  have  received  their  shares 
of  the  estate,  as  evidenced  by  their  receipts  to  the  administrator, 
conveyed  their  interest  in  the  unadministered  estate  of  their  an- 
cestor to  their  coheir,  who  had  not  received  his  distributive  share. 
If  the  heirs  who  had  received  their  shares  of  the  estate  had  re- 
fused to  quitclaim  their  interest  in  the  unadministered  estate  of 
their  ancestor  to  the  hejr  who  Iiad  not  received  his  portion,  the 
latter  could  have  recovered  the  unadministered  assets  of  his  an- 
cestor, or  enough  thereof  to  equalize  him  with  the  others,  in  an 
appropriate  proceeding.     By  their  conveyance  the  heirs  who  bad 
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been  settled  with  simply  accorded  to  their  coheir  bis  right  as  a 
distributee  in  the  estate  which  went  into  the  hands  of  the  ad- 
ministrator. In  no  event  would  the  administrator  have  the  right 
to  claim  any  part  of  the  unadministered  assets  of  his  intestate 
as  his  individual  property  simply  because  he  had  made  a  settle- 
ment with  some  of  the^  heirs.  The  claimant's  title  was  perfect, 
and  the  court  might  well  have  directed  a  verdict  in  his  favor. 

2.  The  following  question  was  propounded  to  M.  J.  Jones,  a 
witness  for  claimant,  who  testified  by  interrogatories,  "  State,  if 
you  know,  whether  or  not  W.  M.  Jones  ever  claimed  the  north 
half  of  lot  of  land  473  in  the  12th  district  of  Brooks  county?" 
To  which  question  the  witness  answered,  "Never  to  my  knowl- 
edge did  he  claim  it."  The  plaintiffs  filed  their  written  objection 
to  this  interrogatory,  on  the  ground  that  it  was  leading,  illegal, 
incompetent,  and  irrelevant.  The  objection  was  overruled.  This 
evidence  was  competent.  If  Jones's  possession  is  relied  on  to 
change  the  onus,  it  is  very  pertinent  to  inquire  into  the  char- 
acter o&  the  possession.  If  Jones's  possession  for  twenty  years 
is  to  form  a  basis  for  prescription,  it  is  likewise  relevant  to  as- 
certain whether  his  possession  was  in  his  own  right  or  in  that  of 
another. 

3.  One  complaint  of  the  plaintiffs  in  the  motion  for  new  trial  is 
that  the  court  refused  to  allow  a  witness  for  the  plaintiffs  to  an- 
swer a  certain  question.  The  answer  which  the  witness  would  have 
made  is  not  given,  "An  assignment  of  error  upon  the  refusal 
of  the  court  to  allow  a  witness  to  answer  a  specified  question 
propounded  by  the  party  calling  him  is  not  properly  made,  unless 
it  states  what  evidence  was  thus  sought  to  be  elicited,  and  that 
tlie  court  was  informed  thereof  at  the  time  of  the  ruling." 
Bighy  v.  Wamock,  115  Oa.  386  (4). 

4.  Plaintiff  tendered  a  mortgage,  made  by  W.  M.  Jones  and  M. 
J.  Jones  to  A.  J.  Rountree,  dated  April  24,  1874,  upon  28  1-2 
acres  of  the  land  levied  upon.  The  court  excluded  the  mort- 
gage. Even  if  the  evidence  was  admissible  to  prove  the  defend- 
ant's adverse  possession  of  a  portion  of  the  land  involved,  it 
could  not  have  authorized  a  different  result,  as  it  was  undis- 
puted that  at  the  time  the  mortgage  was  executed  the  property 
belonged  to  the  estate  of  Hardy  E.  Hunter,  and  that  Jones  origi- 
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nally  went  in  possession  as  administrator  of  Hunter,  and  had 
never  notified  the  heirs  of  Hunter  of  his  adverse  claim. 

5.  The  charge  of  the  court  covered  the  substantial  issues  of  the 
case,  and  was  not  open  to  the  criticism  made  upon  it  The 
verdict  was  demanded  by  the  evidence,  and  the  denial  of  a  new 
trial  was  proper. 

Jvdgment  affirrfud.  All  the  Jtisticea  concur^  except  Simmonif 
€.  J.,  ah&erU, 


BENNDTQ,  administratrix,  v.  HORKAN. 

After  a  motion  for  new  trial  has  been  overruled  in  the  superior  court,  the 
case  brought  to  this  court,  and  the  judgment  affirmed,  it  is  too  late  to 
amend  by  adding  new  grotmds  to  the  motion,  though  the  amendment  be 
tendered  before  the  remittitur  from  this  court  is  made  the  judgment  of 
the  superior  court 

Argued  May  96,—  Decided  June  17,  1905. 

Motion  to  amend  motion  for  new  trial.  Before  Judge 
Mitchell      Colquitt  superior  court.     January,  1905. 

W.  C,  McCall,  for  plaintiff. 

Shipp  &  Kline  and  Arnold  &  Arnold^  for  defendant. 

LuMPKiNy  J.  This  is  the  fourth  appearance  of  this  case  in 
the  Supreme  Court.  See  105  Qa.  493;  111  Oa,  126;  120  Oa. 
734.  The  plaintiff  having  lost  her  case  in  the  superior  courts 
a  motion  for  new  trial  made  by  her  having  been  overruled,  and 
that  judgment  having  been  af&rmed  by  this  court,  tlie  case  was 
at  an  end,  and  a  proposition  to  amend  the  motion  for  new  trial 
came  too  late.  Our  law  is  quite  liberal  on  the  subject  of 
amendment,  but  it  contemplates  that  there  shall  be  an  end  of 
litigation.  Southern  Mutual  Iiis,  Co,  v.  Tumley,  100  Ga,  296 
(7),  302;  Central  Railroad  Co,  v.  Paterson,  87  Oa.  646. 

This  presents  a  different  case  from  one  where  the  judgment 
of  the  trial  court  has  been  reversed  and  the  case  sent  back  to 
that  court  for  further  action.  Savannah  By.  Co.  v.  Chanty,  102 
Oa.  814;  Daniel  v.  Foster,  49  Oa.  303. 

Judgment  affirmed.  All  the  Justices  concur^  except  Simm^ms, 
C.  J.,  absent 


Digitized  by  CjOOQIC 


6a.)  MABGH  TERM,  1905.  465 

RIGELL  V.  SmMANa 

1.  Hie  motion  to  diBmias  the  writ  of  error  was  without  merit. 

2.  A  prooeeding  in  a  comity  court  to  eject  an  intruder  can  not  be  carried 
by  appeal  to  the  superior  court.  The  remedy  of  the  party  dissatisfied 
with  the  judgment  in  such  a  case  is  by  certiorari. 

Sabmitted  May  25,  — IHoided  Jane  17,  1905. 

Evictloii.  Before  Judge  MitcbelL  Berrien  superior  court 
January  16,  1905. 

Sirmans  made  an  affidavit  before  the  judge  of  a  county  court, 
for  the  purpose  of  evicting  Sigell  as  an  intruder.  A  counter-affi- 
davit was  interposed,  and  the  papei^  were  returned  to  the  county 
court  for  trial  The  judge  of  the  county  court  rendered  a  judg- 
ment in  favor  of  the  defendant.  The  plaintiff  filed-  an  appeal 
bond,  which  was  approved  by  the  deputy-clerk,  and  all  the 
papers  were  transmitted  to  the  superior  court  The  case  was 
tried  in  that  court  upon  its  merits,  and  resulted  in  a  verdict  for 
the  plaintiff.  The  defendant  made  a  motion  for  a  new  trial,  up- 
on various  grounds.  The  motion  was  overruled,  and  he  excepted. 
A  motion  was  made  in  the  Supreme  court  to  dismiss  the  writ 
of  error,  on  the  grounds,  that  there  was  no  sufficient  assignment 
of  error  in  the  bill  of  exceptions,  and  that  the  brief  of  evidence 
had  not  been  filed  at  the  time  the  motion  for  a  new  trial  was 
heard.  The  bill  of  exceptions  recites  that  the  judge  passed  an 
order  overruling  the  motion  for  a  new  trial,  and  then  assigns 
error  as  follows :  **  To  which  said  order  defendant  excepted  and 
now  excepts  and  assigns  the  same  as  error."  The  brief  of  evi- 
dence was  not  filed  until  two  days  after  the  motion  for  a  new 
trial  was  disposed  of,  but  there  was  no  motion  to  dismiss  the- 
motion  for  a  new  trial  on  this  ground. 

.  Buu  &  Knight  and  Alexander  &  Oary,  for  plaintiff  in  error. 
B.  A.  Hendricks,  contra. 

Cobb,  J.  1.  The  motion  to  dismiss  the  writ  of  error  is  with- 
out merit  The  assignment  of  error  is  in  exact  compliance  with 
the  rule  of  this  court  on  the  subject.  See  Civil  Code,  §  5605. 
Even  if  the  failure  to  file  the  brief  of  evidence  before  the 
time  for  hearing  the  motion  for  a  new  trial  would  have  been  a 
sufficient  reason  for  dismissing  the  motion  at  the  hearing,  it  is 
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not  a  suJS&clent  reason  for  dismissing  the  writ  of  error  in  this 
court  after  the  respondent  has  participated  in  the  hearing  of  the 
motion  with  full  knowledge  that  the  brief  had  not  been  filed* 

2.  The  affidavit  which  is  the  foundation  of  the  proceeding 
to  evict  an  intruder  may  be  made  before  any  officer  author- 
ized to  administer  an  oath.  Civil  Ck)de,  §  4808.  It  difiTers  in 
this  respect  from  the  affidavit  which  is  the  foundation  of  a 
proceeding  again^  a  tenant,  which  is  required  to  be  taken 
before  a  judge  of  the  superior  court  or  a  justice  of  the  peace, 
avil  Code,  §4813  ;  Oriswold  v.  Butherford,  109  Oa.  398.  The 
county  judge,  therefore,  had  authority  to  administer  the  oath; 
and  he  also  had  jurisdiction  to  hear  and  determine  the  issue 
made  by  the  counter-affidavit.  Civil  Code,  §  4208.  The  case 
was,  therefore,  properly  tried  in  the  county  court  The  ques- 
tion to  be  determined  is,  how  a  judgment  of  the  county  court 
on  such  an  issue  may  be  reviewed  by  the  superior  court  The 
section  of  the  code  which  gives  the  county  court  jurisdiction 
to  hear  and  determine  applications  for  the  eviction  of  intru- 
ders also  confers  upon  that  court  jurisdiction  in  cases  of  proceed- 
ings against  tenants,  partition  of  personal  property,  possessory 
warrants,  distress  warrants,  attachments,  garnishments,  habeas 
corpus,  etc.  And  the  section  concludes  with  these  words:  "And 
the  same  rights  of  certiorari  and  appeal,  when  applicable,  shall 
exist  in  rele^ion  to  the  matter  specified  in  this  section  as  i& 
provided  in  this  chapter. "  The  provisions  referred  to  in  reference 
to  appeal  and  certiorari  are  foiind  in  sections  4214  and  4215. 
An  appeal  is  allowed  in  a  case  where  **  the  principal  sum  claimed, 
or  the  damages  claimed,  exceed  fifty  dollars,"  and  a  certiorari  is 
allowed  in  cases  where  the  "  principal  sum  or  damage  claimed 
does  not  exceed  fifty  dollars."  This  provision  in  reference  to 
appeals  can  not  be  made  applicable  to  a  proceeding  to  evict  an 
intruder,  for  in  such  a  case  there  is  no  sum  or  damages  claimed. 
It  is  manifest  that  this  .law  of  appeals  applies  to  suits  for 
money  upon  a  cause  of  action  ex  contractu,  or  ex  delicto,  or 
upon  some  statutory  proceeding.  There  is  nothing  in  the  law 
in  reference  to  the  proceeding  to  evict  intruders  which  seems 
to  contemplate  that  there  should  be  a  money  judgmait  ren- 
dered under  any  circumstances,  either  by  way  of  rent  or  otherwise, 
as  would  be  the  case  in  a  proceeding  to  eject  a  tenant.     The 
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judgment  in  the  prooeeding  tcr  evict  an  intruder  is  a  judgment 
declaring  that  the  plaintiff  is  entitled  to  possession,  and  the  writ 
that  issues  is  a  writ  of  possession,  including  a  fieri  facias  for  costs. 
Civil  Code,  §4811.  The  provision  in-  the  chapter  referred  to  in 
section  4214,  relating  to  appeals,  is  therefore  not  applicable  to  the 
proceeding  to  evict  an  intruder.  But  it  may  be  said  that  under 
the  general  law  ot  appeals  an  ai^>eal  would  be  allowable  in  such 
a  case.  The  Civil  Code,  §  4453,  provides :  ^  In  all  cases  tried 
and  determined  by  a  county  judge,  or  a  justice  of  the  peace,  .  . 
where  the  sum  or  property  claimed  is  more  than  fifty  dollars, 
either  party  may,  as  a  matter  of  right,  enter  an  appeal  to  the 
superior  court."  If  this  section  authorizes  an  appeal  in  such  a 
case  at  all,  it  is  because  of  the  words,  "  or  property  claimed. "  It 
is  to  be  noted  that  these  words  do  not  appear  in  the  section  of  the 
Code  of  1882  from  which  this  section  was  taken.  Code  of  1882, 
§  3610  (a).  And  it  is  also  to  be  noted*  that  section  3610  (b)  of 
the  Code  of  1882  does  not  appear  at  all  in  the  present  code. 
That  section  related  to  appeals  in  claim  cases,  and  provided  that  in 
such  cases,  where  the  property  levied  on  was  worth  more  than 
fifty  dollars,  there  might  be  an  appeal  to  the  superior  court  from  a 
judgment  in  the  justice's  court  It  was  evidently  the  purpose  of 
the  codifiers  of  the  present  code  to  make  section  4453  exhaustive 
of  the  subject  of  appeals  as  dealt  with  by  the  two  sections  of  the 
Code  of  1882  above  referred  to;  and  the  words,  "or  property 
claimed,"  are  to  be  construed  in  the  light  of  the  fact  that  their 
appearance  in  the  section  results  from  the  elimination  of  the 
section  of  the  Code  of  1882  in  reference  to  claim  cases.  The 
cfiTect  of  this  change,  therefore,  is  simply  to  give  the  same  right  of 
appeal  in  claim  cases  tried  in  a  justice's  court  which  was  allowed 
under  the  Code  of  1882,  and  to  extend  this  right  of  appeal  to 
claim  cases  in  the  county  court.  We  do  not  think  that  this 
change  in  the  section  should  be  held  to  work  any  greater  change 
in  the  law  than  that  just  stated,  and  therefore  the  section  does 
DOt  embrace  a  proceeding  to  evict  an  intruder,  which  has  been 
tried  in  the  county  court.  While  the  section  relating  to  certiorari 
from  the  county  court  does  not  in  terms  embrace  cases  of  the 
character  now  under  consideration,  still  the  superior  court  has 
jurisdiction,  under  the  terms  of  the  constitution,  to  review  the 
judgments  of  all  inferior  judicatories  by  certiorari,  and  the  par^ 
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dissatisfied  with  the  jadgment  of  the  county  court  has  this 
remedy.  See,  in  this  connection,  ForUano  v.  Mozley,  121  Qa,  46. 
The  superior  court  was  without  jurisdiction  to  entertain  the 
appeal ;  and  the  judgment  will  therefore  be  reversed,  with  direc- 
tion that  the  appeal  be  dismissed,  and  the  judgment  of  the 
county  court  stand  unaffected  by  the  pretended  appeaL 

Judgment   reversed,  vnth  direction,    AU  the  Juetices  eaneur, 
exoept  Simmons^  C,  J.^  dbsent. 


BOSTON  MERCANTILE  COMPANY  et  al  v. 
OULD-CARTER  COMPANY  et  al 

1.  When  proceedings  have  been  begun  under  the  Federal  bankruptcy  act  ot 
1898,  the  operation  of  the  insolvent  traders'  act  (  Civil  Code,  {{  2716-8722) 
is,  as  to  the  subject  of  the  suit,  suspended ;  but  in  the  absence  of  any  pro- 
ceeding in  the  United  States  courts,  the  State  courts  have  jurisdiction  to  try 
all  cases  coming  within  the  purview  of  the  act  last  mentioned. 

2.  The  petition  was  awkwardly  drawn,  but  was  sufficient  to  authorize  the 
order  granted,  i^pointing  a  receiver  and  making  the  injunction  permanent. 

8.  ^e  affidavit  of  the  attorney  for  the  plaintiff  in  a  petition  for  injunction  and 
receiver,  to  the  effect  that  he  knows  the  recitals  of  fact  in  the  p^ition  to  be 
true,  is  a  sufficient  verification  of  the  petition. 

4.  The  admission  of  relevant  evidence  at  any  stage  of  a  case  is  never  groond 
for  a  new  trial.  This  is  so  though  the  party  offering  the  evidence  (which 
consisted  of  affidavits )  failed  to  comply  with  an  order  of  the  court  requiring 
that  all  affidavits  to  be  used  as  evidence  be  filed  in  the  clerk's  office  a  given 
number  of  days  before  the  day  set  for  the  hearing. 

6.  Where  at  an  interlocutory  hearing  of  a  petition  for  injunction  and  receiver, 
to  which  a  demurrer  has  been  filed,  the  whole  case  is  heard  together  on  the 
petition,  demurrer,  answer,  and  evidence,  it  is  not  error  to  refuse  to  aUow 
the  defendant  to  open  and  conclude  the  argument  on  the  demurrer. 

Sabmitted  March  20,  —  Decided  June  17, 1906. 

Injunction  and  receiver.  Before  Judge  MitchelL  Thomas 
superior  court     January  27, 1905. 

M,  Bavm  and  X.   W.  Branch,  for  plaintiffs  in  error. 

Candleb,  J.  The  case  laid  by  the  petition  is  substantially  as 
follows:  The  Boston  Mercantile  Company, a  trading  corporation, 
doing  business  in  Boston,  Thomas  county,  Georgia,  is  indebted  to 
plaintiffs  in  named  amounts,  the  debts  being  matured,  unpaid, 
and  unsecured,  and  amounting  to  more  than  one  third  of  the  un- 
secured indebtedness  of  the  corporation,  which  is  insolvent   fty- 
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ment  has  been  demanded  and  refused.  On  January  13,  1905^ 
W.  Z.  Brantiley,  C.  P.  McRae,  Fred  Feltham,  and  C.  R  McRae,  all 
stockholders  of  the  Boston  Mercantile  Ck)mpany,  presented  to  the 
superior  court  of  Thomas  county  a  petition  praying  the  court,  for 
reasons  therein  set  forth,  to  permit  the  surrender  of  the  franchise 
of  the  Boston  Mercantile  Company^  and  for  the  appointment  of 
a  receiver  to  take  and  hold  the  assets  of  the  corporation,  so  that 
they  might  be  duly  administered,  and  that  the  funds  arising 
therefrom,  if  any,  remaining  after  payment  of  creditors,  be  dis* 
tributed  among  the  stockholders  as  their  interest  might  appear. 
The  court  accepted  the  surrender  of  the  franchise  and  appointed 
a  receiver  as  prayed.  On  January  16,  1905,  the  petitioning 
stockholders  appeared  before  the  court  and  asked  leave  to  dismiss 
their  petition,  ^and  upon  said  motion  the  court  passed  an  order 
dismissing  the  petition  and  directing  the  receiver  .  .  to  surren- 
der the  assets  to  the  petitioners  in  said  petition/'  which  was  done. 
''The  order  passed  upon  the  petition  of  said  stockholders  en- 
joined all  creditors  from  proceeding  in  any  manner  to  enforce 
their  claims  against  said  corporation,  and  required  them  to  appear 
in  this  court  and  prove  their  claims  and  assert  whatever  legal 
rights  they  may  have  in  the  premises  in  the  said  proceedings."  It 
was  alleged  that  the  surrender  of  the  franchise  of  the  corporation 
as  set  out  left  the  assets  which  were  in  the  hands  of  the  re- 
ceiver without  any  person  legally  qualified  to  administer  them, 
and  that  there  was  ''manifest  danger  of  loss  or  destruction  of 
same,  or  material  injury  to  those  interested  in  said  assets."  The 
stockholders  of  the  Boston  Mercantile  Company  are  continu- 
ing the  business  of  that  concern  as  a  partnership,  under  the 
name  of  the  Boston  Mercantile  Company.  An  indebtedness  wac( 
alleged  against  this  firm  in  the  same  amounts  and  on  the  same 
claims  as  those  charged  against  the  corporation  in  the  outset  of 
the  petition.  It  was  alleged  that  the  firm  was  insolvent,  and  that 
the  amount  due  by  it  to  the  plaintiffs  constituted  more  than  one 
third  of  the  unsecured  debts  of  the  insolvent  firm.  The  pray- 
ers of  the  petition  were:  (1)  that  a  receiver  be  appointed  to  take 
and  hold,  subject  to  the  order  of  the  court,  all  the  assets  of  the 
Boeton  Mercantile  Company  and  of  said  insolvent  firm  of  traders; 
(2)  that  the  Boston  Mercantile  Company  and  said  insolvent  firm 
of  toaders  be  enjoined  from  selling  or  disposing  of  or  inoumber- 
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ing  any  of  said  assets ;  and  (3)  for  judgment  for  the  amounts  al- 
lied to  be  due,  for  general  relief,  and  for  procesa  The  defend- 
ants demurred  to  the  petition,  on  numerous  grounds,  but  the  de- 
murrer was  overruled.  They  also  filed  an  answer  in  which  the 
material  all^ations  of  the  petition,  were  denied.  They  denied 
the  existence  of  any  partnership  composed  of  the  stockholders  of 
the  Boston  Mercantile  Company,  and  averred  that  after  the  ap- 
pointment of  a  receiver  and  the  dismissal  of  the  petition  of  the 
etockholders,  the  assets  of  the  corporation  were  turned  over  by 
the  receiver,  not  to  the  stockholders  as  individuals,  but  to  the 
corporation  through  its  president.  The  court  granted  a  restrain- 
ing order,  and  appointed  a  temporary  receiver.  At  the  hearing 
the  evidence  offered  went  mainly  to  the  value  of  the  assets  of  the 
Boston  Mercantile  Company  in  the  hands  of  the  receiver,  and 
was  quite  conflicting.  There  was  no  evidence  of  the  existence  of 
any  partnership  consisting  of  the  stockholders  of  the  corporation, 
nor  did  it  appear  that  the  stockholders  as  individuals  had  ever 
been  in  possession  of  the  assets.  On  the  contrary,  it  appeared 
that  the  order  of  January  16,  1905,  granted  upon  the  request  of 
the  stockholders  for  leave  to  dismiss  their  former  petition,  di- 
rected "that  the  receiver  be  discharged,  and  that  he  turn  over  to 
the  plaintiff,  the  Boston  Mercantile  Company,  through  its  presi- 
dent, W,  Z.  Brantley,  all  of  the  property  and  assets  of  said  corpo- 
ration, and  the  keys  of  said  store."  After  hearing  the  evidence 
and  arguments,  the  court  passed  the  following  order:  ^Upon 
hearing  had  this  day  it  is  ordered,  considered,  and  adjudged,  that 
injunction  issue  as  prayed,  and  that  James  M.  Jones,  Esq.,  be  and 
be  is  hereby  appointed  permanent  receiver  and  ordered  to  take 
charge  of  all  the  assets  of  the  defendant  It  is  further  ordered 
that  the  receiver  keep  open  the  storehouse  of  defendant,  and  pro- 
ceed to  seU  at  retail  the  stock  of  goods,  keeping  a  strict  account 
of  all  sales  made,  and  report  same  to  the  court  Said  receiver  is 
authorized  to  employ  only  such  assistants  as  are  actually  neces- 
sary to  carry  on  the  business,  and  pay  the  assistants  weekly,  tak- 
ing their  receipt  for  same  as  his  vouchera"  The  defendants  ex- 
cept to  this  order,  to  the  overruling  of  their  demurrer,  to  the  re- 
fusal of  the  court  below  to  allow  them  the  opening  and  conchi- 
sion  of  the  argument  on  the  demurrer,  and  to  the  admissioQ  of 
certain  evidence  over  their  objection. 
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1.  An  important  question  raised  by  the  demurrer  is  whether 
jurisdiction  of  the  suit  was  in  the  State  court  or  in  the  Federal 
court  It  is  urged  that  the  passage  of  the  Federal  bankruptcy 
act  of  1898  had  the  effect  to  suspend  the  operation  of  our  insoU 
vent  trader's  law;  and  that  while  the  United  States  law  is  in 
force  all  proceedings  to  administer  the  estate  of  an  insolvent 
trader  must  be  brought  in  the  Federal  court  under  the  bank- 
ruptcy law.  That  the  Georgia  insolvent  trader's  act  is  in  some 
respects  similar  to  a  State  bankruptcy  law  is  undoubtedly  true, 
and  attention  has  been  called  by  this  court  to  these  features  of 
the  act,  in  Comer  v.  Coates,  69  Ga.  491,  and  Eyan  v.  Kings- 
hery^  88  Oa.  361-389.  In  the  first  of  these  cases  the  courts 
through  Chief  Justice  Jackson,  in  discussing  the  insolvent 
trader^s  act,  said  (p.  495):  <'It  is  putting  a  trader  in  bank- 
ruptcy and  relieving  him  from  past  debts,  as  far  as  State  legis- 
lation can  do ; ''  and  upon  the  authority  of  this  case  and  that  of 
Ryan  v.  Kingsbery,  supra,  the  United  States  circuit  court,  in 
the  case  of  Carling  v.  Seymour  Lumber  Co.,  8  Am.  Bank.  Bep. 
29,  held  that  the  Georgia  insolvent  trader's  act ''  is  a  kind  of  State 
bankruptcy  law,  putting  a  trader  in  bankruptcy  and  relieving 
him  from  past  debts,  as  far  as  State  legislation  can  do  so^ 
but  its  operation  was  suspended  by  the  passage  of  the  bank- 
rupt act  of  1898."  Thi3  case,  as  well  as  that  of  Comer  v. 
Coates,  proceeds  upon  the  idea  t^at  the  insolvent  trader's 
act  contains  that  essential  to  a  valid  bankrupt  law,  a  provision 
that  the  debtor  shall  be  relieved  from  further  liability  on  his 
then  existing  debts.  How  this  idea  could  ever  have  obtained 
we  are  at  a  loss  to  understand.  The  only  warrant  for  it  is 
in  the  Qvil  Code,  §2722,  which  is  as  follows:  <at  shall  be 
in  the  power  of  the  chancellor,  in  his  final  judgment  in  the 
cases  provided  for,  to  express  his  opinion,  if  the  facts  authorize 
it,  that  from  the  facts  as  they  have  transpired  during  the  prog- 
ress of  the  cause,  the  defendant  has  honestly  and  fairly  deliv^ 
ered  up  his  assets  for  distribution  under  the  law,  and  to  recom- 
mend to  the  creditors  of  the  defendant  that  they  release  him 
from  further  liability."  In  its  last  analysis  this  section  means 
nothing  more  than  that  the  judge  shall  have  power  to  express  his 
opinion  in  open  court  as  to  the  good  faith  which  the  defendant 
has  diown  in  surrendering  his  assets  to  the  receiver,  and  to  give 
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some  benevolent  but  useless  advice  to  the  creditors.  He  maj 
play  Portia  to  the  creditors'  Shy  lock,  remindiDg  them  that  'Hhe 
quality  of  mercy  is  not  strained/'  and  admonishing  them: 
**  Though  justice  be  thy  plea,  consider  this,  that,  in  the  courae 
of  justice,  none  of  us  should  see  salvation:  we  do  pray  for 
mercy ;  and  that  same  prayer  doth  teach  us  all  to  render  the  deeds 
of  mercy."  But  if,  like  Shylock,  the  creditors  should  fail  to  ap- 
preciate the  beauty  of  this  advice  and  should  demand  to  the 
utmost  the  pound  of  flesh,  the  law  of  Gleorgia,  unlike  that  of 
Venice,  affords  no  avenue  by  which  the  unfortunate  debtor  can 
**  get  back  at "  his  adversary.  We  have  yet  to  learn  of  a  case 
where  even  the  scant  power  given  by  the  code  section  has  been 
exerdsed  by  any  chancellor.  In  Comer  v.  Coates,  supra,  the 
question  whether  a  debtor  could  be  released  from  his  debts  by 
the  exercise  of  the  power  conferred  on  the  trial  judge  in  the 
code  section  under  consideration  was  not  even  remotely  in- 
volved ;  so  that  the  assertion  of  the  learned  Chief  Justice- iiiat  the 
insolvent  trader's  act  is  <'  putting  a  trader  in  bankruptcy  and  re- 
lieving him  from  past  debts,  so  far  as  State  legislation  can  do 
so,"  may  well  be  considered  as  obiter,  and  not  binding  on  this 
court ;  while  the  ruling  of  Judge  Shelby  in  Carling  v.  Seymour 
Lumber  Co.,  supra,  which  rests  upon  the  authority  of  that 
case,  .may  be  dismissed  from  consideration^  upon  the  ground  that 
the  learned  jurist  who  delivered  the  opinion  was  simply  misled 
by  the  dictum  above  referred  to.  The  insolvent  trader's  act  is 
unquestionably  an  insolvency  law ;  but,  as  we  have  seen,  it  lacks 
one  necessary  element  of  a  bankruptcy  law,  viz.,  a  provision  that 
after  discharge  the  debtor  shall  be  released  from  further  liabil- 
ity on  his  debts.  If,  after  proceedings  have  been  begun  under 
its  terms,  the  Federal  court  obtains  jurisdiction  of  the  person  or 
property  of  the  defendant,  either  by  a  voluntary  petition  in  bank- 
ruptcy or  by  a  suit  filed  by  other  creditors  of  the  defendant^ 
there  can  be  no  doubt  that  the  State  court  must  yield  jurisdic- 
tion. Merry  v.  Jo  ties,  119  Oa,  643.  But  where  the  bankrupt 
court  has  never  taken  jurisdiction,  we  do  npt  deem  it  to  be 
necessary  for  creditors  to  go  into  the  Federal  court  in  preference 
to  the  State  court.  The  law  on  this  subject  is  fully  and  clearly 
stated  in  Collier  on  Bankruptcy  (4th  ed.),  531,  from  which  we 
quote  as  follows :     « No  bankruptcy  law  since  that  of  1800  has 
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contaiQed  any  provision  declaring  the  effect  of  such  a  law  on  an« 
alogous  State  laws.  That  law,  §  61,  provided  as  follows:  'This 
act  shall  not  repeal  or  annul,  or  be  construed  to  repeal  or  annuls 
the  laws  of  any  State  now  in  force,  or  which  may  be  hereafter 
enacted,  for  the  relief  of  insolvent  debtors,  except  so  far  as  the 
same  may  affect  persons  who  are  or  may  be  within  the  purview 
of  this  act.'  So  far  as  it  goes,  the  clause  quoted  is  doubtless  still 
the  law.  There  was  no  need  to  insert  it  in  subsequent  statutes ; 
for  ere  the  act  of  1841  was  passed,  the  Supreme  Court  had  de- 
livered two  epoch-making  decisions,  which  settled  the  law  on  the 
subject:  (1)  that,  when  Congress  has  exercised  its  constitu- 
tional power  to  enact  a  uniform  bankruptcy  law,  all  existing  State 
insolvency  laws  applying  to  the  same  persons  are  suspended,  but 
(2)  that,  this  power  not  being  exclusive,  State  laws  are  valid 
and  continue  operative  so  far  as  they  do  not  conflict  with  the 
paramount  Federal  law,"  —  Sturges  v.  Crowningshield,  4  Wheat. 
122 ;  Ogden  v.  Saunders,  12  Wheat.  213. 

2.  It  must  be  admitted  that  the  petition  was  awkwardly 
drawn.  No  good  reason  appeal's  why  the  stockholders  of  the 
Boston  Mercantile  Company,  as  a  partnership,  should  have  been 
made  parties  to  the  action.  It  seems  that  an  effort  was  made  by 
them  to  dissolve  the  corporation  of  which  they  were  members, 
that  they  offered  to  surrender  their  franchise  to  the  court,  and 
that  this  offer  was  accepted.  It  is  not  necessary  to  discuss  the 
question  whether  the  existence  of  a  corporation  may  be  termi- 
nated in  this  manner — it  is  sufficient  to  say  that  after  the  at- 
tempt was  made  to  kill  the  subject,  restoratives  were  applied 
and  it  was  brought  back  to  Ufe.  In  fact,  it  was  never  "  entirely 
dead."  According  to  the  petition,  the  assets  of  the  corporation 
were  tamed  over  to  the  petitioning  stockholders,  presumably  in 
their  individual  capacity.  If  such  were  the  case,  the  individuals 
would  hold  the  assets  merely  in  trust  for  the  corporation.  But 
the  evidence  shows  that  the  assets  were  turned  over  to  the  cor- 
poration itself,  through  its  officers,  and  the  stockholders  were  not 
shown  to  have  been  connected  in  the  slightest  manner  with  the 
bnsinesa  or  the  assets  in  their  individual  capacity  or  as  a  part- 
nership. The  petition  was  also  faulty  in  that  it  allied  two  dis- 
tinct debts  to  be  due  to  the  plaintiffs  by  two  distinct  legal  en- 
tities —  one  the  Boston  Mercantile  Company,  a  corporation,  and 
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the  other  the  Boston  Mercantile  Company,  a  partnership  com- 
posed of  named  individuals.  But  construing  the  petition  in  the 
light  of  the  undisputed  evidence,  it  appears  that  the  indebtedness 
sued  on  was  due  to  the  plaintiffs  by  the  corporation ;  and  that 
had  all  reference  to  the  stockholders  as  a  partnership  been  left 
out,  the  petition  would  have  been  good.  The  action  was  more 
against  the  property  involved  than  the  parties  in  whose  posses- 
sion it  was;  and  as  there  was  no  dispute  as  to  who  the  real 
debtor  was  or  as  to  the  justice  of  the  debt,  the  granting  of  the 
injunction  and  appointing  of  a  receiver  by  the  court  in  the  face 
of  the  demurrer  setting  up  the  technical  misjoinder  of  parties 
will  not  be  held  error. 

3.  The  Civil  Code,  §4966,  requires  that  **  petitions  for  a  re- 
straining order,  injunction,  receiver,  or  other  extraordinary  equi- 
table relief  should  be  verified  positively  by  the  petitioner,  or  sup- 
ported by  other  satisfactory  proofs."  Tliis  does  not  mean  that 
only  the  petitioner  may  verify  the  petition,  but  that  whatever 
verification  is  had  shall  be  positive  in  character.  Therefore, 
where,  as  in  the  present  case,  the  attorney  for  the  petitioner 
makes  a  positive  affidavit  that  of  his  own  knowledge  the  recitals 
of  fact  in  the  petition  are  true,  the  verification  of  the  petition 
is  sufficient.     See  Dunham  v.  Curtis,  92  Oa.  514 

4  It  appears  that  by  an  order  of  court,  passed  prior  to  the 
hearing,  all  affidavits  to  be  used  as  evidence  were  required  to  be 
filed  at  least  three  days  in  advance  of  the  hearing,  but  that  never- 
theless certain  affidavits  were  allowed  in  evidence  over  the  ob- 
jection of  the  defendants,  which  were  filed  on  the  day  of  the 
hearing,  and  of  which  the  defendants  had  no  notice  or  service. 
Tt  does  ^ot  appear,  however,  that  the  defendants  asked  for  time 
in  which  to  meet  these  affidavits.  The  admission  of  these  affi- 
davits is  assigned  as  error.  Clearly  this  was  a  matter  within  the 
sound  discretion  of  the  trial  judge,  and  that  discretion  will  not 
be  controlled  unless  it  is  shown  to  have  been  abused.  No  such 
showing  was  made  in  this  case.  Electric  R.  Co,  v.  Saf?annak 
R,  Co,,  87  Oa.  261. 

5.  Error  is  also  assigned  upon  the  refusal  of  the  comt  to  allow 
the  defendants'  counsel  the  opening  and  conclusion  of  the  argu- 
ment on  the  demurrer  filed  to  the  petition.  It  appears  that  the 
demurrer  was  considered  at  the  interlocutory  hearing,  along  with 
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the  evid^ce  introduced,  and  that  the  plaintiffs  were  allowed  to 
open  and  conclude  on  the  case  as  a  whole.  We  see  no  error  in 
this.  Had  the  demurrer  been  heard  separately  at  the  proper 
time,  upon  the  single  question  whether  or  not  the  petition  made 
out  a  case  to  warrant  the  grant  of  the  equitable  relief  sought, 
the  defendants  would  undoubtedly  have  been  entitled  to  open  and 
conclude  the  argument;  but  where,  at  an  interlocutory  hearing, 
the  entire  case  is  heard,  to  determine  whether  the  plaintiff  is 
entitled  to  equitable  relief,  the  demurrer  has  no  special  or  favored 
standing  as  to  the  argument,  and  it  is  not  error  to  grant  the 
opening  and  conclusion  to  the  plaintiff  on  the  whole  case. 

The  forgoing  disposes  of  the  material  questions  made  by  the 
bill  of  exceptions.  Some  of  the  grounds  of  the  demurrer  are  not 
true  in  fact;  as,  for  instance,  those  which  raise  the  point  that 
the  petition  does  not  allege  that  the  defendants  are  insolvent, 
and  that  it  fails  to  show  that  the  plaintiffs  own  one  third  of  the 
unsecured  debts  of  the  insolvent  corporation.  Further  comment 
upon  these  points  is  of  course  unnecessary.  A  careful  examina- 
tion of  the  entire  record  convinces  us  that  the  judgment  of  the 
court  below  should  not  be  disturbed. 

Judgment  affirmed.  All  the  Jtcstiees  concur,  except  SimmonB, 
C.  •/.,  absent 


HENDERSON  et  aL  t?.  STATE  OF  GEORGIA, 

A  jodgment  refusing  to  allow  a  general  demurrer  to  a  petition  to  be  amended 
is  not  a  final  judgment ;  nor  would  a  judgmeat  allowing  the  amendment 
have  been  a  final  disposition  of  the  cause,  so  as  to  authorize  a  writ  of  error 
to  the  judgment  first  named  while  the  case  was  pending  in  the  trial  court. 
Under  such  circumstances  the  writ  of  error  is  premature  and  must  be  dis- 
missed. 

Argued  May  25,  ~  Decided  June  17, 1906. 

Action   on    bond.      Before    Judge   Roberts.      Irwin    superior 
court.    October  31,  1904. 

Suit  was  brought  in  the  name  of  the  State  against  the  sureties 

on  the  bond  of  a  former  ordinary,  to  recover  an  amount  which  it 

was  alleged  was  due  the  State  under  the  provisions  of  the  act  of 

1872  (Acts  1872,  p,  67),  relating  to  the  sale  of  certain  lands 

which  had  never  been  granted  by  the  State,  or  which  had  reverted 

to  it     The  defendants  filed  a  general  demurrer,  in  which  it  was 
ao 
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averred  that  "  No  legal  or  equitable  cause  of  action  is  set  forth," 
and  also  filed  a  special  demurrer.  The  demurrers  were  sus- 
tainedy  and  the  State  excepted.  When  the  case  reached  this 
court  (120  Oa.  780)  it  was  argued  that  the  demurrer  was  prop- 
erly sustained,  because  the  act  of  1872  was  unconstitutional;  but 
this  court  reversed  the  judgment,  and  declined  to  decide  this 
question,  upon  the  ground  that  a  general  demurrer  of  the  character 
above  indicated  was  not  sufficient  to  raise  the  question  of  the 
constitutionality  of  a  statute  upon  which  the  action  was  based. 
When  the  case  reached  the  court  below,  the  defendants  moved  to 
amend  the  general  demurrer,  by  averring  that  the  act  of  1872 
was  unconstitutional  for  the  reason  that  it  contained  matter  dif- 
ferent from  what  was  indicated  in  its  title,  the  amendment  setting 
forth  specifically  and  in  detail  the  matter  which  it  was  alleged 
was  not  covered  by  the  title.  The  court  refused  to  allow  the 
amendment,  and  the  defendants  excepted. 

Warren  Grice,  for  plaintiffs  in  error. 

John  Gt  Hart,  attorney-general,  and  Haygood  dk  Cutts,  contra. 

Cobb,  J.  In  the  case  of  Newman  v.  State,  101  Oa.  534,  this 
court  treated  the  question  of  the  constitutionality  of  an  act  as 
having  been  raised  under  a  general  demurrer  which  allied  that 
the  presentment  did  not  charge  the  defendant  with  any  viola- 
tion of  law;  and  the  writer  said  in  the  opinion  (page  536)  that 
"under  the  general  demurrer  the  constitutionality  of  the  law 
under  which  the  accused  was  arraigned  i3  brought  in  question." 
But  the  question  of  practice  was  not  directly  raised  in  that  case, 
and  the  expression  of  the  writer  was  not  one  which  was  well 
considered.  In  Savannah  Railway  Co.  v.  Hardin,  110  Oa,  433, 
this  question  of  practice  was  tlioroughly  considered  by  the  court, 
and  the  opinion  in  that  case  sets  forth  the  views  of  the  writer 
after  mature  thought  and  diligent  investigation.  The  ruling  in 
the  Hardin  case  h^s  been  subsequently  loUowed  without  excep- 
tion. It  has  been  held  that  a  demurrer  can  not  be  amended, 
at  a  term  subsequent  to  the  first  term,  by  adding  a  ground  of 
special  demurrer.  City  Council  of  Augusta  v.  Lombard,  101  Oa. 
724.  A  defendant  may  at  any  time  before  verdict,  either  orally 
or  in  writing,  move  to  dismiss  the  case  on  the  ground  that  the 
petition  sets  forth  no  cause  of  action,  and  in  such  a  motion  urge 
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any  ground  which  would  be  sufficient  as  a  basis  of  a  motion 
in  arrest  of  judgment  Kelly  v.  Strouse,  116  Oa.  883  (5).  A 
paper  filed  after  the  first  term,  which  is  styled  a  demurrer,  but 
which  is  really  in  the  nature  of  a  motion  to  dismiss  for  want 
of  a  cause  of  action,  should  be  treated  by  the  court  as  of  the 
latter  character.  M.  &^B.  By.  Co.  v.  Walton,  121  Ga.  276  (2). 
In  the  present  ease  the  court  treated  the  motion  of  the  defend- 
ants as  a  motion  to  amend  the  demurrer,  and  not  as  a  motion 
to  dismiss,  merely  'refusing  to  allow  the  amendment,  which  was 
in  effect  a  refusal  to  decide  the  question  raised  by  the  amend- 
ment. The  judgment  of  the  court  which  is  complained  of  was 
not  a  final  judgment,  nor  would  a  judgment  allowing  the  amend- 
ment have  been  a  final  disposition  of  the  cause.  The  case  is 
therefore  here  prematurely,  and  the  writ  of  error  must  be  dis- 
missed.    Civil  Code,  §  5526. 

Writ   of  error   dismissed.       All   the   Justices   concur,  except 
Simmons,  C.  J.,  absent,  and  Fish,  P.  J.,  disqualified. 


^S 


PAULK  V.  ENSIGN-OSKAMP  COMPANY  et  al. 

"^ 

1.  In  an  equitable  proceeding  against  a  resident  defendant  and  a  foreign  cor^  |i23  467 
poration,  to  cancel  a  conveyance  of  timber  made  by  the  former  to  the  L^  ^ 
latter,  wherein  the  title  to  the  timber  was  warranted,  and  also  to  cancel 

an  extension  of  a  timber  lease  originally  executed  to  the  resident  defend* 
ant  by  a  third  person,  which  extension  was  made  subsequently  to  the  con* 
veyance  of  the  same  timber  by  the  resident  defendant  to  the  foreign  cor- 
poration, the  resident  defendant  was  a  necessaiy  party. 

2.  A  suit  in  a  State  court  is  not  removable  to  the  United  States  court  on 
motion  of  a  non-resident  defendant,  on  the  ground  of  diverse  citizenship, 
when  it  appears  that  the  codefendant  of  the  non-resident  is  an  indispen- 
sable party  against  whom  substantial  relief  is  prayed. 

Argued  May  25,  ~  Decided  June  17,  1900. 

Removal  to  U.  S.  court.  Before  Judge  Roberts.  Irwiu  supe- 
rior court.     November  2,  1904 

T.  M.  Paulk  brought  an  action  against  the  Ensign-Oskamp 
Company,  a  non-resident  corporation,  and  H.  H.  Tift,  praying  for 
an  injunction  to  restrain  the  defendants  from  cutting  and  removing 
ihe  timber  upon  a  certain  described  tract  of  land,  and  for  the 
cancellation  of  a  certain  lease  from  William  Paulk  to  H.  H.  Tift 


Digitized  by  CjOOQIC 


468  PAULK  V.  ENSIGN-OSKAMP  CO,  (  123 

and  a  lease  from  Tift  to  the  Ensign-Oskamp  Company,  together 
with  an  extension  of  the  original  lease  from  William  Paulk  to  H. 
H.  Tift.  The  petitioner  alleged  that  he  was  the  true  owner  of  all 
the  timber  suitable  for  sawmill  purposes  upon  the  described  land; 
that  on  March  19,  1900,  William  Paulk  conveyed  the  said  lot  of 
land  to  petitioner,  who  recorded  his  deed  on  March  14,  1901; 
that,  previously  to  the  execution  and  delivery  of  the  afore- 
mentioned deed,  William  Paulk,  on'August  14,  1897,  sold  and  by 
lease  conveyed  to  H.  H.  Tift  the  sawmill  timber  upon  the 
described  lot  of  land ;  that  said  conveyance  provided  that  Tift 
and  his  assigns  should  have  the  free  use  and  enjo}rment  of  the 
timber  for  the  purposes  therein  stated,  for  the  full  term  of  six 
years  from  the  14th  day  of  August,  1897;  that  thereafter,  on 
October  28, 1898,  Tift  signed,  sealed,  and  delivered  his  conveyance 
of  the  timber,  together  with  other  timber,  to  the  Ensign-Oskamp 
Company,  in  which  conveyance  Tift  warranted  to  the  Ensign- 
Oskamp  Company  the  timber  purchased  from  William  Paulk  for 
the  term  of  six  years  from  the  date  of  the  boxing  of  the  timber 
for  turpentine  purposes ;  that  in  1899,  the  Ensign-Oskamp  Com- 
pany procured  from  William  Paulk  an  instrument  in  writing  pur- 
porting to  be  an  extension  of  the  time  of  the  original  deed  to  H.  H. 
Tift,  so  that  the  lease  would  expire  six  years  after  the  boxing  of 
the  timber  for  turpentine  purposes,  which  extension  was  without 
consideration,  nor  was  there  any  consideration  recited  therein;  that 
the  extension  of  said  lease  was  a  fraud,  because  it  was  without 
consideration  and  too  indefinite  and  uncertain  to  be  enforced; 
that  the  Ensign-Oskamp  Company  was  threatening  to  enter  upon 
said  land  under  their  pretended  claim  of  right  and  to  cut  and 
remove  the  timber  therefrom ;  and  that  the  extension  of  the  lease 
and  conveyance  from  Tift  to  the  Ensign-Oskamp  Company  is  a 
cloud  upon  petitioner's  title.  At  the  appearance  term  the  Ensign- 
Oskamp  Company  presented  their  petition  for  removal  of  said 
c^use  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Georgia,  alleging  that  the  amount  involved  was  more 
than  $2,000;  that  it  was  a  corporation  of  the  State  of  West 
Virginia,  and  that  its  codefendant  was  neither  a  necessary  nor 
indispensable  party  to  said,  suit;  that  no  substantial  relief  was 
prayed  against  its  codefendant,  and  that  the  whole  controversy 
could  be  disposed  of  by  a  decree  between  the  plaintiff  and  the  non- 
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resident  corporation.  The  court  passed  an  order  directing  a  re- 
moval of  the  cause  to  the  United  States  court  as  prayed,  and  the 
plaintiff  excepts  to  this  judgment 

Quincey  <&  McDonald  and  McDonald  ilk  Quincey,  for  plaintiff. 

MliSf  Wimbish  &  Ellis  and  Pidwood  &  Boatwright,  for  de« 
fendants. 

Evans,  J.  (After  stating  the  facts.)  Only  one  question  is 
presented  by  this  record,  and  that  is,  whether,  under  the  allega- 
tions of  the  petition  of  T.  M.  Paulk  against  H.  H.  Tift  and  the 
Ensigii-Oskamp  Company,  the  resident  defendant,  Tift,  is  a  nec- 
essary party.  The  prayer  of  the  petition  is  for  a  cancellation  of 
the  extension  of  the  lease  from  William  Paulk  to  H.  H.  Tift,  and 
6o  much  of  the  conveyance  of  Tift  to  the  Ensign-Oskamp  Com- 
pany as  purported  to  convey  the  sawmill  timber  upon  the  land 
described  for  a  period  of  six  years  from  the  boxing  of  the  timber 
for  turpentine  purposes.  It  will  be  observed,  from  the  allega- 
tions in  the  petition,  that  Tift  warranted  to  the  Ensign-Oskamp 
Company  the  timber  included. in  the  conveyance.  For  the  rea- 
sons alleged  in  his  petition  the  plaintiff  prays  a  cancellation  of 
these  two  conveyances.  Tift  was  liable  upon  his  warranty  to 
the  lumber  company,  and  his  conveyance  can  not  be  cancelled  and 
declared  void  in  a  suit  against  the  lumber  company  without 
making  him  a  party.  In  the  cancellation  of  a  deed  the  grantor 
is  a  necessary  party.  Palmer  v.  Inman,  122  Oa,  226.  Besides, 
the  allegation  is  that  the  extension  of  the  lease  allied  to  be  void 
for  lack  of  consideration  is  a  lease,  not  to  the  lumber  company, 
but  to  Tift.  It  is  true  that  the  petition  alleges  that  the  lumber 
company  procured  this  extension  of  the  lease  after  the  convey- 
ance of  the  timber  by  Tift  to  it ;  but  while  the  benefit  flowing 
from  the  extension  of  the  lease  may  be  to  the  lumber  company, 
still  the  person  to  whom  the  extension  is  made  is  not  the  lumber 
company,  but  the  resident  defendant.  Tift,  therefore,  was  inter- 
ested not  only  in  the  cancellation  of  the  extension  of  the  lease, 
but  also  in  the  vacation  of  his  deed  in  which  he  had  warranted 
the  title  of  the  timber  to  the  lumber. company,  and  he  was,  ac- 
cordingly, a  necessary  and  indispensable  party;  and  the  court 
erred  in  removing  the  cause  on  the  ground  of  div^erse  citizenship. 

Judgment  reversed.  All  the  Justices  conctiTf  except  Simm^ons, 
0*  J.,  absent 
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Union  Central  Life  Insurance  Company  v.  Wynne. 

Fish,  P.  J.  1.  Where  a  plea  Rets  up  matter  which,  if  sustained  by  compe- 
tent written  evidence,  would  constitute  a  good  defense  to  the  action,  and 
it  does  not  appear  from  the  plea  itself  that  the  defendant  depends  for  its 
establishment  upon  parol  evidence,  the  plea  should  not  be  stricken  on  gen- 
eral demurrer.  Brown  v.  Drakes  101  Qa,  130;  WaJOcer  v.  Edmundiony 
111  Gfa.  454.  See  also  Anderson  v.  HiUon''A  Dodge  Lwnber  Company^  121 
Qa.  688. 

2.  The  terms  of  an  absolute  unconditional  promissory  note  can  not  be  varied 
by  engrafting  upon  it  a  condition  made  by  a  parol  contemporaneous  agree- 
ment. Civil  Code,  §§  8675  (1) ;  5201.  Upon  the  trial  of  au  action  on  such 
a  note  given  for  the  premium  on  an  insurance  policy,  evidence  of  a  parol 
contemporaneous  agreement,  between  the  maker  of  the  note  and  an  agent 
of  the  payee,  that  the  policy  was  to  be  delivered  within  a  given  time, 
was,  in  the  absence  of  fraud,  accident,  or  mistake,  inadmissible,  in  connec- 
tion with  proof  that  the  policy  had  not  been  so  delivered,  to  show  failure 
of  consideration  of  the  note. 
JvdgmenJL  reversed.      All  the  Justices  concur^  except  Simmons,  C.  /.,  absent 

Submitted  May  25,  ~  Decided  June  17,  1905. 

Complaint  on  note.     Before  Judge  Roberts.     Dodge  superior 
court.    December  29,  1904. 

J.  E,   Woolen^  for  plaintiff.      W  M.  Clements,  for  defendant 
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I    Case  2 
fl27    359| 

1.  When  a  tenant  places  a  subtenant  in  possession  and  the  latter  remains  in 
possession  beyond  the  term,  the  original  tenant  is  to  be  regarded  as  holding 
over  beyond  his  term,  and  a  summary  joint  proceeding  for  possession 
against  him  and  the  subtenant  is  authorized. 

2.  In  such  a  proceeding  a  judgment  in  favor  of  the  plaintiff  for  the  possession 
of  the  premises  should  be  entered  against  both  of  the  defendants,  and  a 
judgment  for  double  rent  against  the  original  tenant  only. 

3.  Those  portions  of  the  charge  which  were  objected  to  were  not  erroneous  for 
any  reason  assigned.  The  requests  to  charge,  so  far  as  legal  and  pertinent, 
were  covered  by  the  general  charge,  which  fairly  submitted  to  the  jury  the 
controlling  issue  in  the  case.  The  evidence  amply  warranted  the  verdict; 
and  no  reasou  appears  for  reversing  the  judgment. 

Argued  May  '96,  —  Decided  June  17, 1905. 

Eviction.     Before  Judge  Roberta     Lrwin   superior  oooit   De- 
cember 31.  1904. 
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•  Joe  Fletcher  made  affidavit  before  a  justice  of  the  peace,  that  be 
was  the  owner  of  a  described  parcel  of  land ;  that  he  had  rented 
the  same  to  Oeorge  H.  Fletcher  for  the  year  1901 ;  that  the  term 
had  expired,  and  he  desired  possession ;  that  Qeorgo  H.  Fletcher 
and  one  David  Christmas  were  holding  possession  as  tenants 
holding  over ;  and  that  he  had  demanded  possession  of  each  of 
them  since  the  expiration-  of  the  term,  and  they  had  refused  to 
deliver  possession  to  him.  The  affidavit  was  amended  by  adding 
an  averment  that  Christmas  was  holding  under  Oeorge  H. 
Fletcher  and  claiming  possession  as  a  subtenant  of  Oeorge  H. 
Fletcher,  and  that  they  were  holding  over  beyond  the  term. 
Gteorge  H.  Fletcher  and  Christmas  each  filed  a  counter-affidavit 
and  gave  bond.  The  papers  were  returned  to  the  superior  court 
for  trial  The  defendants  moved  to  dismiss  the  proceeding,  on  the 
following  grounds:  (1)  The  affidavit  fails  to  allege  that  the 
plaintiff  had  consented  that  Christmas  should  become  the  sub* 
tenant  of  G^rge  H.  Fletcher,  or  the  tenant  of  plaintiff.  (2) 
Oeorge  H.  Fletcher  and  Christmas  could  not  be  proceeded  against 
jointly.  (3)  Unless  the  plaintiff  consented  that  Christmas  should 
become  the  tenant  of  Oeorge  H.  Fletcher,  Christmas  was  an 
intruder  and  should  have  been  proceeded  against  as  sifbh.  The 
court  overruled  this  motion,  and  the  defendants  excepted 
pendente  lita  The  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  possession  of  the  premises  and  fifty  dollars  rent* 
Upon  this  verdict  a  judgment  was  entered  that  possession  be 
delivered  to  the  plaintiff,  and  that  he  recover  of  the  defendants 
fifty  dollars  rent  and  costs.  The  defendants  made  a  motion  for 
a  new  trial,  which  was  overruled.  They  -excepted,  assigning  error 
upon  the  judgment  overruling  the  motion  to  dismiss,  and  upon 
that  overruling  the  motion  for  a  new  trial 

McDonald  dk  Quincey,  for  plaintiffs  in  error. 

i.  Kennedy  and  E.  D.  OraJuim,  contra. 

Cobb,  J.  1.  When  a  tenant,  either  with  or  without  the  con- 
sent of  the  landlord,  sublets  the  premises  and  places  the  subten- 
ant in  possession,  and  the  latter,  claiming  only  under  the  tenant 
remains  in  possession  after  the  term  has  expired,  such  possession 
is  a  holding  over  of  the  tenant,  and  authorizes  a  proceeding  by 
the  landlord  against  the  tenant  as  a  tenant  holding  over.  A 
tenant  holding  over  is  liable  for  double  rent,  and  he  can  not 
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evade  this  liability  bj  so  arrangiog  the  possession  that  the  same 
is  not  actually  in  him,  but  in  another  claiming  under  him.  The 
landlord  is  permitted,  under  certain  circumstances,  either  during 
the  term  or  after  it  has  expired,  to  treat  the  subtenant  as  his  own 
tenant  and  to  proceed  against  him  as  such,  either  for  rent  or  for 
po85H3Ssion.  Hudson  v.  Stewart,  110  Oa.  37,  and  dt  But  the 
landlord  is  not  compelled  to  do  this ;'  he  may  still  treat  the  per- 
son with  whom  he  dealt  as  his  tenant,  and  nothing  done  by  such 
person  can  relieve  him  from  any  of  the  liabilities  to  the  landlord 
which  the  relation  imposes.  The  purpose  of  the  summary  pro- 
ceeding which  the  law  gives  against  a  tenant  holding  over  is  to 
oust  the  tenant  and  place  the  landlord  in  possession.  If  the 
landlord  sees  fit  to  treat  the  subtenant  as  his  tenant  and  pro- 
ceed against  him  as  such,  he  can  not  afterwards  hold  the  original 
tenant  to  any  liability  for  double  rent ;  for  this  liability  arises 
under  the  statute  and  is  an  incident  to  the  proceeding  to  oust 
the  tenant.  The  landlord  is  therefore  entitled  by  this  summary 
proceeding  to  have  possession  delivered  to  him  and  a  judgment 
against  his  tenant  for  double  rent.  To  completely  accomplish 
the  purpose  of  the  statute  and  give  to  the  landlord  a  judgment 
for  douUe  rent  against  the  person  with  whom  he  has  dealt,  it 
i3,  therefore,  necessary  that  the  proceeding  should  be  so  directed 
that  the  actual  occupant  would  be  ousted  and  a  judgment  for 
the  double  rent  entered  against  the  tenant.  This  can  not  be 
accomplished  unless  both  the  tenant  and  the  subtenant  are  par- 
ties to  the  proceeding.  The  affidavit  as  amended  set  forth  the 
exact  condition  of  affairs  as  they  existed.  The  tenant  wa9  hold- 
ing over,  not  by  himself  but  by  another,  and  the  landlord  desired 
possession  from  the  subtenant  and  a  judgment  for  double  rent 
against  the  tenant  This  could  be  accomplished  by  making  them 
both  parties  to  the  proceeding.  In  Richardson  v.  Harvey^  37 
Oa,  229,  there  is  a  dictum  by  Mr.  Chief  Justice  Warner  to  the 
effect  that  in  a  proceeding  against  ajsubtenant  to  evict  him  as  a 
tenant  holding  over,  it  was  discretLonary  with  the  court  whether 
the  original  tenant  should  be  made  a  formal  party  to  the  pro- 
ceeding ;  that  he  could  defend  in  the  name  of  the  subtenant ;  but 
that  the  court  might  permit  him  to  be  made  a  formal  party  if 
it  saw  fit  to  do  so.  In  that  case  the  court  had  refused  to  aUow 
the  tenant  to  be  made  a  party;    and  this  judgment  was  not 
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reversed,  simply  for  the  reason  that  it  appeared  from  the  record 
that  he  had  not  been  deprived  of  any  substantial  right  by  this 
ruling,  as  his  defenses  had  been  fully  made  in  the  name  of  his 
subtenant.  If  in  a  proceeding  against  the  subtenant,  where  the 
landlord  has  elected  to  treat  him  as  his  tenant,  the  original 
tenant  could,  in  the  discretion  of  the  court,  be  made  a  party  de- 
fendant, it  would  seem  for  a  stronger  reason  that  the  landlord, 
at  the  inception  of  the  proceedings,  could  make  both  the  original 
tenant  and  the  subtenant  or  actual  occupant  parties  to  the  evic- 
tion proceedings.  There  was  no  error  in  overruling  the  motion 
to  dismiss  the  proceeding.  In  the  case  of  Orizzard  v.  Roberts, 
110  Oa,  41,  the  persons  who  were  sought  to  be  made  parties  in 
the  proceeding  claimed  to  be  the  owners  of  t^e  land  and  desired 
to  set  up  a  claiqi  adverse  to  that  of  the  landlord,  alleging  that 
the  defendant  was  their  tenant.  They  were  entire  strangers  to 
the  only  issue  made  by  the  proceeding,  and  therefore  could  not 
under  any  circumstances  be  made  parties  to  the  case. 

2,  3.  The  motion  for  a  new  trial  contains  numerous  grounds, 
assigning  error  upon  extracts  from  the  charge,  and  upon  the 
refusal  of  various  requests  to  charge.  The  case  turned  upon  the 
question  whether  ChriBtmas  had  gone  into  possession,  before 
the  term  expired,  as  the  tenant  of  George  H.  Fletcher,  or  as  the 
tenant  of  the  plaintiff,  or  whether  George  H.  Fletcher  had,  during 
the  term,  abandoned  possession,  Christmas  entering  as  an  intruder 
and  having  no  connection  with  George  H.  Fletcher,  and  after  the 
term  had  expired  made  a  contract  of  rental  with  George  H. 
Fletcher,  who  then  claimed  to  be  the  owner  of  the  premises  by  a 
.title  paramount  to  that  of  the  plaintiff.  This  issue  was  fairly 
submitted  to  the  jury  under  the  judge's  charge.  Those  portions 
of  the  charge  that  were  excepted  to  were  not  erroneous  for  any 
reason  assigned,  and  the  requests  to  charge,  so  far  as  legal  and 
pertinent,  were  covered  by  the  general  charge.  The  evidence  fully 
authorized  the  finding  that  the  possession  of  George  H.  Fletcher 
during  the  term  and  the  entry  of  Christmas  were  the  result  of  a 
collusive  arrangement  to  defeat  the  rights  of  the  plaintiff,  and 
therefore  neither  Christmas  nor  George  H.  Fletcher  could,  as 
against  the  plaintiff  in  the  proceeding  to  oust  them  from  posses- 
sion as  tenants  holding  over,  set  up  a  title  adverse  to  the  plaintiff 
until  they  h^  surrendered  possession  to  him.     Orizzard  v.  Boberts, 
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Bupra.  Wliile  the  proceeding  was  properly  brought  against  G^rge 
H.  Fletcher  and  Christmas  for  the  possession,  we  think  that 
Christmas  is  not  liable  to  the  plaintiff  for  double  rent,  and  that 
the  judgment  for  rent  should  have  been  entered  against  George 
H.  Fletcher  alone.  Direction  is  given  that  the  judgment  be  so 
amended  as  to  be  a  judgment  for  possession  against  both  of  the 
defendants/ and  a  judgment  for  the  double  rent  against  the  defend- 
ant Fletcher  only.     There  was  no  error  requiring  a  reversal 

Judgment  affirmed^  vrith  direction.     All   the  Justices  concur, 
except  Simmons,  C.  J,,  absent. 


SOUTHERN  RAILWAY  COMPANY  v.  EDMUNDSON. 

Where  it  is  shown  Uiat  the  baggage  of  a  passenger  was  reoelved  by  the  carrier 
at  the  plaintiff^s  destination,  and  there  is  a  total  default  to  deliver  the  same 
on  demand,  the  onns  of  accounting  for  such  default  is  on  the  carrier.  The 
evidence  authorized  the  judgment  for  the  plaintiff,  rendered  by  the  jodge 
who  tried  the  case  without  a  jury. 

Submitted  May  25  — Decided  June  17,  1905. 

Action  for  damages.     Before  Judge  McRae.     City    court  of 
McRae.     November  15,  1904. 

Mis.  Greorgia  Edmundson,  in  her  petition  against  the  South- 
em  Bailwaj  Company,  alleged  that  the  defendant  had  endamaged 
her  in  the  sum  of  one  hundred  dollars,  by  reason  of  the  follow- 
ing facts:  That  she  boarded  a  train  of  the  Atlantic  Coast  line 
Bailroad  Company  at  Tampa,  Florida,  for  Helena,  G^rgia,  hav- 
ing previously  purchased  a  ticket  and  checked  her  baggage,  which 
was  a  valise,  to  her  destination ;  that  upon  her  arrival  at  Hel- 
ena she  presented  her  check  to  the  defendant  and  demanded  her 
baggage,  but  the  defendant  failed  and  refused  to  deliver  the  same 
to  her,  and  still  fails  and  refuses  so  to  do  or  to  pay  her  the  value 
thereof;  that  the  defendant  contracted  and  agreed  to  receive  the 
valise  from  the  initial  railroad  at  the  junction  point  of  defend- 
ant, and  safely  carry  the  same  to  Helena  and  there  deliver  it  to 
petitioner;  that  the  defendant  did  so  receive  it  from  the  cod- 
necting  road  in  good  condition,  and  transported  it  to  Helena,  6eo^ 
gia.  The  contents  of  the  valise  and  its  value  were  allied.  The 
defendant  was  alleged  to  be  guilty  of  negligence  in  failing  and 
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refuslDg  to  deliver  to  plaintiff  the  valise  and  its  contents.  Peti- 
tioner fur^ber  alleged  that  the  vaUse  and  its  contents  were  taken 
and  feloniously  appropriated  by  some  of  defendant's  agents,  serv- 
ants and  employees.  The  defendant  in  its  plea  denied  certain 
paragraphs  of  the  petition,  and  required  proof  of  others,  because 
of  want  of  sufficient  information  to  either  admit  or  deny  them. 
The  defendant  further  specially  pleaded  that  it  had  exercised  all 
care  and  diligence  required  of  it  in  the  protection  of  plaintiff's 
baggage,  and  was,  therefore,  not  liable  to  her  in  any  sum.  The 
case  was  tried  by  the  judge  without  a  jury,  and  on  the  trial 
the  plaintiffs  testimony  supported  the  allegations  in  the  petition 
as  to  purchasing  a  ticket  at  Tampa,  Florida,  and  checking  the 
baggage  to  Helena.  The  plaintiff  further  testified,  that  she  left 
Tampa  at  eight  o'clock  p.  m.,  and  arrived  at  Helena  at  3:45 
o'elock  p.  m.,  the  next  day ;  that  upon  her  arrival  she  could  not 
find  the  agent  of  defendant,  but  delivered  the  check  to  a  friend 
and  directed  him  to  get  her  baggage ;  that  the  baggage  was  de- 
manded that  day,  but  not  delivered ;  that  she  went  out  to  her  fath- 
er's that  afternoon,  and  about  a  week  later  she  again  sent  for 
her  baggage;  but  that  she  has  never  received  the  valise  or  its 
contents.  She  testified  as  to  the  contents  of  the  valise  and  its 
value.  Another  witness  for  the  plaintiff  testified,  that  he  pre- 
sented the  check  to  the  agent  of  defendant,  about  two  weeks  after 
the  baggage  arrived  at  Helena,  and  demanded  the  valise,  and  that 
the  agent  directed  him  to  a  porter,  but  the  porter  could  not  find 
the  valise.  The  dejfendant  offered  as  a  witness  its  agent  at  Helena, 
who  testified  that  the  plaintiff  arrived  at  Helena  on  the  north-  • 
bound  train  at  3:45  p.  m.,  that  one  Mr.  Dean,  for  the  plaintiff, 
asked  for  her  "grip,"  and  that  he  informed  him  that  it  had  not 
come,  but  would  doubtless  be  in  on  the  night  train ;  that  the  valise 
came  that  night  on  the  northbound  Itain  and  remained  in  the 
baggage-room  for  two  weeks;  that  the  "grip"  was  a  common 
cloth  one,  bound  with  one  strap,  which  was  fastened  with  a 
buckle;  that  the  witness  was  informed  by  the  plaintiff  that  it  con- 
tained baby  clothes;  and  that  had  he  known  of  its  value  he 
wotild  have  kept  it  in  the  office  with  him  instead  of  in  the  bag- 
gage-room ;  that  the  baggage  room  is  not  in  the  same  building 
with  the  office,  but  is  across  the  tracks  in  the  old  depot ;  that 
any  one  might  have  stolen  it  from  the  baggage-room ;  witness 
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saw  it  there  several  times  and  kicked  it  out  of  his  way;  it  re- 
mained there  to  his  knowledge  for  at  least  two  weeks ;  all  the 
baggage  was  kept  in  the  baggage-room,  but  it  was  not  kept 
locked  all  through  the  day  ;  any  one  could  have  gone  there  with- 
out witness's  knowledge  and  stolen  the  valise ;  that  the  baggage 
room  was  frequently  allowed  to  remain  open  all  day  with  no 
one  to  watch  it;  the  railroad  company  had  a  man  to  handle  bag- 
gage, but  he  did  not  stay  at  the  baggage-room  all  the  time.  The 
judge  rendered  a  judgment  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  upon  the  usual  grounds,  and  upon  the  ad- 
ditional ground  that  the  allegations  were  not  supported  by  the 
proof.     The  motion  was  overruled,  and  the  defendant  excepted. 

DeLacy  &  Bishop^  for  plaintiff  in  error. 
2>.  C,  McLennan^  contra. 

Evans,  J.  (After  stating  the  facts.)  The  plaintiff's  suit  was 
based  upon  the  negligence  of  the  defendant's  agents.  It  was  al- 
leged, first,  that  the  ''  agents,  servants,  and  employees "  of  the  de- 
fendant had  misappropriated  her  baggage  to  their  own  use.  It 
was  further  alleged  that  the  defendant  was  guilty  of  a  breach  of 
duty  in  failing  and  refusing  to  deliver  the  valise  and  contents  to 
the  petitioner.  Counsel  for  plaintiff  in  error  insist  that  these 
two  allegations  should  be  construed  together,  and  that  in  effect 
the  petition  alleged  the  liability  of  the  defendant  was  because  of 
the  fraudulent  misappropriation  of  the  baggage  by  the  defend- 
ant's agents  and  employees,  and  that  the  evidence  wholly  failed 
to  sustain  this  charge.  We  can  not  agree  with  the  counsel  in 
their  construction  of  the  plaintiff's  petition.  The  suit  was  for  the 
failure  to  deliver  the  baggage.  This  was  allied  to  have  been 
as  the  result  of  defendant's  negligence.  The  further  allegation 
that  the  baggage  had  been  misappropriated  by  the  defendant's 
employees  was  a  statement  of  an  additional  reason  why  the  de- 
fendant failed  to  deliver.  Construing  the  petition,  therefore,  as  a 
suit  for  failure  to  deliver  baggage,  the  evidence  authorized  the 
plaintiff  to  recover  its  proved  value.  While  under  the  facts  the 
defendant  most  probably  was  not  liable  as  a  carrier,  because  of 
the  lapse  of  time  after  the  arrival  of  the  baggage  before  the  de- 
mand upon  the  agent,  it  certainly  was  liable  to  the  plaintiff  as  a 
warehouseman.  Oa.  R.  Co.  v.  Thompson,  86  Oa.  327.  The  de- 
fendant's possession    of  the  baggage  and  the  plaintLGTs  demand 
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for  the  same  are  admitted.  ''Where  there  is  a  total  default  to 
deliver  the  goods  bailed,  on  demand,  the  onus  of  accounting  for 
such  default  is  on  the  hailee."  Borne  Railroad  v.  Wimberly, 
75  &a.  320 ;  Civil  Code,  §  2896.  The  defendant  company  was 
bound  to  account  for  the  valise  and  to  show  how  it  left  its  cus- 
tody. The  evidence  which  it  submitted  established  that  it  was 
grossly  negligent.  It  had  put  the  baggage  in  a  room  which  was 
frequently  left  open  during  the  day  under  no  proper  sjirveillance 
by  any  of  its  agents.  The  valise  was  a  cheap  one,  and  the  agent 
treated  it  contemptuously  by  kicking  it  out  of  his  way,  instead 
of  exercising  proper  diligence  in  putting  it  in  a  place  of  safety. 
There  was  a  failure  by  the  railroad  company  to  exercise  proper 
care  in  the  protection  of  the  plaintiffs  baggage,  and  its  loss  occa- 
sioned by  the  lack  of  such  care  rendered  the  defendant  liable  to 
the  plaintiff. 

Judgment  ajffirmed.      All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


TooMER  V.  Warren. 


Pish,  F.  J.  1.  The  material  facts  of  this  case  bemg  substantially  the  same 
as  those  involved  hi  Bell  v.  Dawson  Qrocery  Company,  120  Oa.  628,  the 
rulings  there  made  are  controlling  in  the  present  case. 

2.  It  is  only  where  discovery  is  expressly  prayed  for  in  plaintifl^s  petition  that 
two  witnesses,  or  one  witness  and  corroborating  circmnstances,  are  re* 
quired  to  rebut  the  answer  of  defendant,  as  to  facts  within  his  own  knowl- 
edge, responsive  to  the  discovery  sought.  Civil  Code,  §  8^60 ;  Acts  1898» 
p.  63,  • 

8.  A  judgment  overruling  a  demurrer  to  a  petition  for  injunction  and  receiver, 
rendered  upon  an  interlocutory  hearing  in  vacation  before  the  appearance 
term,  is  a  mere  nuUity.    Reynolds  A  Haniby  Co.  v.  Kingsbery,  118  Oa.  254. 

Judgment  qffirmed.     AU  the  Justices  concur,  except  Simmons,  C.  J.,  absent.  • 

Argued  May  26,  — Decided  June  17,  1905. 

Injunction  and  receiver.     Before  Judge  Martin.     Pulaski  au* 
perior  court.     April  7,  1905. 

W.  D.  Nottingham  and  2>.  B.  Pearce,  for  plaintiff  in  error. 
JT.  Z.  cfe  Warren  Orice  and  T.  S.  Felder,  contra. 
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MARGIN  V.  THE  STATK 

If  a  penon,  fraudulently  intending  to  get  poflseasion  of  the  money  of  another 
and  appropriate  the  same  to  bis  own  use,  by  false  representations  induces 
the  owner  to  deliver  the  money  to  him  for  the  purpose  of  being  applied 
for  the  owner^s  use  or  benetit,  and  then  appropriates  it  in  pursuance  of  the 
original  intent,  he  is  guilty  of  both  larceny  after  trust  delegated  and  simple 
larceny,  and  may  be  prosecuted  for  and  convicted  of  either  offense. 

«  Argued  May  15,  — Decided  June  17,  1906. 

•  Accusation  of  simple  larceny.     Before  Judge  Hodges.      City 

court  of  Macon.     March  25,  1905. 

M.  0,  Bayne,  for  plaintiff  in  error. 
William  Brwnson,  solicttor-general,  contra. 

Fish,  F.  J.  Martin  was  tried,  in  the  city  court  of  Macon, 
under  an  accusation  charging  him  with  simple  larceny,  in  that 
he  wrongfully  and  fraudulently  took  and  carried  away  twenty- 
five  dollars  in  money  of  the  lawful  currency  of  the  United 
States,  of  the  personal  goods  of  Sam  Lewis,  with  intent  to  steal 
the  same.  Lewis  testified,  that,  anticipating  that  a  case  would 
be  made  against  him,  in  the  recorder's  court  of  the  City  of 
Macon,  for  striking  a  womcoi  named  Lethia,  he  called  on  Martin 
for  advice,  and  the  latter  informed  him  that  he,  Martin,  would 
see  the  recorder  and  settle  the  matter.  A  few  days  later  Martin 
told  Lewis  he  had  seen  the  recorder,  who  said  the  case  could 
be  settled  for  $23.  Lewis  thereupon  gave  Martin  $25  in  lawful 
currency  of  the  United  States,  telling  him  to  settle  the  case  and 
with  the  balance  of  the  money  procure  a  license  for  Lewis  to 
marry  Lethia.  Martin  was  to  get  the  papers,  settling  the  case, 
and  deliver  them  to  Lewis.  Some  three  weeks  later  Lewis 
made  inquiries  of  Martin  as  to  the  matter,  and  Martin  informed 
him  that  he,  Martin,  had  paid  the  money  to  the  recorder  and 
settled  the  case,  and,  upon  Lewis  asking  him  for  the  papers, 
stated  that  he  had  not  procured  them.  Lewis  never  got  the 
money  back  from  Martin,  nor  did  Martin  procure  the  marriage 
license  for  him.  The  State  also  introduced  evidence  to  the  effect 
that  no  case  had  been  made  against  Lewis  in  the  recorder's 
court;  that  neither  the  recorder  nor  any  ofl&cer  of  the  city  had 
ever  agreed  to  settle  any  case  or  charge  against  Lewis ;  and  that 
Martin  had  never  paid  the  recorder  or  any  other  official  of  the 
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city  any  money  in  settlement  of  any  case  or  charge  against 
Lewis.  The  accused  introduced  no  evidence,  but  made  a  state- 
ment in  which  he  said,  that  Lewis  gave  him  $25  to  keep  for 
him  and  to  pay  his  fine  when  the  case  should  be  made  against 
him ;  that  Lewis  had  never  asked  him  for  the  money,  and  that 
he  still  had  it  and  was  keeping  it  to  pay  the  fine ;  that  he  had 
not  seen  Lewis  since  he  gave  him  the  money,  until  he  was 
arrested;  and  that  he  never  had  intended  to  use  the  money  for 
his  own  benefit.  The  accused  was  found  guilty  of  the  offense 
charged.  He  moved  for  a  new  trial,  which  was  refused,  and  he 
excepted. 

If  a  person  obtains  possession  of  goods  or  money  by  trick  or 
fraud,  or  under  false  pretense  of  a  bailment,  with  intent  to  appro- 
priate the  thing  to  his  own  use,  and  the  owner  intends  to  part 
with  the  possession  only,  and  not  with  the  property,  the  posses- 
sion is  obtained  unlawfully,  and  the  subsequent  appropriation  in 
pursuance  of  the  original  intent  is  larceny.  Clark's  Crim.  Law, 
262;  1  Bish.  Crim.  Law,  §583;  Harris  v.  State,  81  Oa.  758; 
Cunnegin  v.  State,  118  Oa.  125;  Johnson  v.  State,  119  Oa,  563. 
The  charge  excepted  to,  being  in  accordance  with  this  principle, 
was  not  erroneous ;  and  applying  the  charge  to  the  evidence,  the 
jury  were  fully  authorized  in  finding  the  accused  guilty  of  simple 
larceny.  It  is  true  that  the  evidence  also  made  out  a  case  of 
larceny  after  trust  {Walker  v.  State,  117  Oa,  544);  but  as  the 
accused,  in  the  same  transaction,  committed  both  simple  larceny 
and  larceny  after  trust,  there  is  no  legal  reason  why  the  State  could 
not  prosecute  and  convict  of  the  lesser  offense,  simple  larceny,  as 
the  common-law  rule  of  merger  of  crimes,  where  one.  is  a  mis- 
demeanor and  the  other  a  felony,  does  not  prevail  in  this  State. 
Watson  V.  State,  116  Oa,  607.  We  are  not  unmindful  of  the 
fact  that  in  Mohley  v.  State,  114  Oa,  260,  it  was  held  that  where 
the  evidence  showed  that  the  accused  was  guilty  of  larceny  after 
trust,  he  could  not  legally  be  convicted  of  simple  larceny ;  but  in 
that  case  there  was  no  evidence  that  the  accused  had  committed 
simple  larceny  as  well  as  larceny  after  trust.  There  the  accused 
was  voluntarily  intrusted  with  the  money,  which  he  subsequently 
appropriated  to  his  own  use.  He  did  not  obtain  possession  of  the 
money  by  any  trick,  fraud,  or  false  pretense,  with  intent  to  steal 
it.     So,  while  the  ruling  announced  was  too  broad,  the  case  was 
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correctly  decided  on  its  facts.  Every  case  of  larceny  after  trust 
does  not  include  simple  larceny,  but  both  offenses  may  be  com- 
mitted in  the  same  transaction. 

JvdgrnerU  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


TUGGLE,  administrator,  v.  ENTERPRISE  LUMBER  CO. 

A  private  business  corporation  created  under  the  laws  of  this  State,  with  iti 
principal  office  in  a  given  county,  can  not  be  sued  in  another  county  for  a 
trespass  committed  therein,  when  it  has  no  agent,  agency,  or  place  of  busi- 
ness In  the  latter  county. 

Argued  Bfay  25,— Decided  June  17, 1905. 

Action     for  damages.     Before  Judge  Roberts.     Irwin  superior 
court    October  25,  1904. 

W,  S,  Florence  and  McDonald  &  Quincey,  for  plaintiff. 
Mlis,  Wimhish  &  Ellis,  for  defendant. 

Fish,  P.  J.  W.  R.  Tuggle,  as  administrator  de  bonis  non  of 
the  estate  of  Robert  Tuggle,  deceased,  brought  an  action  for  dam- 
ages against  the  Enterprise  Lumber  Company,  for  alleged  cutting, 
by  the  defendant  company,  of  timber  on  land  in  that  county 
belonging  to  the  estate  of  plaintiff's  intestate.  The  petition 
alleged  the  defendant  company  to  be  a  corporation  of  this  State, 
with  its  principal  office  in  Fulton  county.  Service  was  made  by 
serving  copy  of  second  original,  issued  from  the  superior  court 
of  Irwin  county,  on  the  vice-president  and  general  manager  of 
the  defendant  company,  at  its  place  of  business  in  Fulton  county. 
The  defendant  demurred  to  the  petition,  on  the  ground  that  it 
showed  on  its  face  that  the  court  had  no  jurisdiction  of  the  de- 
fendant, or  of  the  cause  of  action,  as  it  was  alleged  that  the  de- 
fendant was  a  domestic  corporation  with  its  principal  place  of 
business  in  the  county  of  Fulton,  and  that  the  petition  failed  to 
allege  that  at  the  time  the  timber  was  alleged  to  have  been  cut, 
or  at  the  time  suit  was  filed,  or  at  any  time,  it  had  an  office 
and  transacted  business  in  Irwin  county,  or  at  any  time  had  an 
agent  or  place  of  business  in  that  county.  The  demurrer  was 
sustained,  and  the  case  dismissed.     The  plaintiff  excepted. 
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The  single  question  presented  for  decision  is  one  of  law,  which 
may  be  stated  as  follows:  Can  a  private  business  corporation 
created  under  the  laws  of  this  State,  with  its  principal  office  in 
Fulton  county,  be  sued  in  Irwin  county  for  a  trespass  committed 
in  the  latter  county,  when  it  does  not  appear  that  the  corporation 
sued  has  ever  had  an  agent,  or  agency;  or  place  of  business 
therein?  The  solution  of  the  question  depends  upon  the  proper 
construction  of  the  Civil  Code,  §1900,  which  provides:  "Any 
corporation,  mining  or  joint-stock  company,  chartered  by  author- 
ity of  this  State,  may  be  sued  on  contracts  in  that  county  in 
which  the  contract  sought  to  be  enforced  was  made,  or  is  to  be 
performed,  if  it  has  an  office  and  transacts  business  there.  Suits 
for  damages,  because  of  torts,  wrong  or  injury  done,  may  be 
brought  in  the  county  where  the  cause  of  action  originated. 
Service  of  such  suits  may  be  effected  by  leaving  a  cepy  of  the 
writ  with  the  agent  of  the  defendant,  or,  if  there  be  no  agent  in 
the  county,  then  at  the  agency  or  place  of  business."  It  is  clear 
that  an  action  against  a  domestic  corporation,  mining  or  joint- 
stock  company,  on  a  contract,  can  not,  under  this  section,  be 
brought  in  a  county  unles§  the  defendant  has  an  office  and  trans- 
acts business  therein.  As  to  suits  for  damages  because  of  torts, 
wrong  or  injury  done,  the  section  declares  they  may  be  brouglit 
in  the  county  where  the  cause  of  action  originated.  If  the  section 
went  no  further,  the  meaning  would  be  plain,  that  such  suits 
might  be  brought  in  the  county  where  the  cause  of  action  origi- 
nated, whether  the  defendant,  at  the  time  the  suit  was  instituted, 
had  an  office  and  transacted  business  in  that  county  or  not.  The 
section,  however,  proceeds  to  say  that  "  service  of  such  suits  may 
be  effected  by  leaving  a  copy  of  the  suit  with  the  agent  of  the  de- 
fendant, or,  if  there  be  no  agent  in  the  county,  then  at  the  agency 
or  place  of  business."  "Such  suits"  evidently  refers  to  "suits 
for  damages  because  of  torts,  wrong  or  injury  done,"  and  it 
is  clear  that  if  the  defendant  has  an  agent  in  the  county  where 
the  tort,  wrong,  or  injury  was  done,  then  service  may  be  effected 
by  leaving  a  copy  of  the  writ  with  him ;  but  in  the  event  there 
be  no  agent  in  the  county,  then  the  section  provides  that  serv- 
ice may  be  perfected  by  leaving  a  copy  of  the  writ  "at  the 
agency  or  place  of  business."  "  The  agency  or  place  of  business," 
we  think,  refers  to  the  same  place;  that  is,  "  the  agency  "  and  the 
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"  place  of  busiiiess"  are  synonymous.  At  what  ''agency  or  place 
of  business,"  then,  may  the  copy  of  the  writ  be  left?  At  the 
principal  place  of  business  ?  We  do  not  think  the  statute  meaus 
this;  because  it  can  not  be  said  that  a  corporation,  mining  or 
joint-stock  company,  has  an  agency  in  its  home  office  or  principal 
place  of  business;  and  moreover,  if  this  were  the  intention,  it 
seems  that  the  statute  would  have  so  declared.  Nor  do  we 
think  it  means  that  such  a  defendant  may  be  served  by  leaving  a 
copy  of  the  writ  at  any  agency  or  place  of  business  in  any  county 
in  the  State  where  it  may  happen  to  have  an  agency  or  place  of 
business.  What  reason  could  there  be  for  allowing  such  defcDd- 
ant  to  be  sued  in  a  county  in  the  extreme  southern  portion  of  the 
State,  where  the  cause  of  action  originated,  and  service  of  the  suit 
to  be  effected  by  leaving  a  copy  of  the  writ  at  an  agency  or  place  of 
business  of  the  defendant  in  a  county  in  the  extreme  northern 
section  of  the  State  ?  Considering  the  whole  section,  we  think 
its  purpose  is  to  permit  suits  against  domestic  corporations,  min- 
ing or  joint-stock  companies,  because  of  torts,  wrong  or  injury 
done,  to  be  brought  in  the  county  where  the  cause  of  action  origi- 
nated, provided  the  defendant  has  an  agent,  agency,  or  place  of 
business  in  such  county ;  and  if  the  agent  be  in  the  county,  service 
is  to  be  pefected  by  leaving  a  copy  of  the  writ  with  him ;  but  if 
he,  for  any  reason,  is  not  there,  then  copy  of  the  writ  is  to  be  left 
at  the  agency  or  place  of  business  in  that  county.  It  follows,  from 
this  interpretation  of  the  section  in  question,  that  the  court  prop- 
erly sustained  the  demurrer  to  the  petition.  In  Oillii  v.  Hilton 
&  Dodge  Lumber  Co.,  113  Oa,  622,  relied  on  by  counsel  for  plain- 
tiff in  error,  it  appeared  that  the  Hilton  &  Dodge  Lumber  Ca 
had,  at  the  time  the  suit  was  instituted,  an  agent  and  an  office  in 
the  county  where  the  action  was  brought,  and  transacted  business 
at  its  office  in  that  county. 

Jvdgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent 
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COKER   et   al.  v.  ATLANTA,  KNOXVILLE   AND    NORTH-  m^m 

ERN  RAILWAY  COMPANY  et  al.  i^M 

1.  A  municipal  corporation  is  without  power  to  vacate  a  public  thoroughfare,  ^ 
tmless  authority  so  to  do  be  conferred  upon  it  in  express  terms  or  by  neces- 
sary implication. 

{a)  The  charter  of  the  City  of  Atlanta  clothes  it  with  no  such  power. 

<6)  Authority  **to  open,  lay  out,  to  widen,  straighten,  or  otherwise  change** 
streets  within  the  city  does  not  comprehend  the  power  to  abandon  a 
thoroughfare  and  open  another  to  take  its  place  over  a  strip  of  land  running 
parallel  with,  but  some  twenty-six  feet  distant  from,  the  nearest  boundary 
line  of  the  street  sought  to  be  vacated  and  devoted  to  a  purpose  inconsistent 
with  its  use  by  the  public. 

2.  Though  the  unauthorized  obstruction  of  a  city  street  by  the  laying  of  rail- 
way tracks  and  the  erection  of  permanent  structures  thereon  may,  as 
matter  of  law,  amount  to  a  public  nuisance.,  none  save  persons  who  will 
thereby  sustain  injury  not  shared  in  by  the  public  at  large  can  maintain  an 
equitable  proceeding  to  enjoin  the  creation  of  such  nuisance. 

3.  One  whose  property  rights  will  be  injuriously  affected  by  the  unauthorized 
abandonment  and  obstruction  of  a  street  which  furnishes  an  important 
avenue  of  approach  to  his  place  of  business,  in  that  the  closing  of  the  street 
will  divert  travel  from  the  thoroughfare  on  which  his  property  is  situated 
and  render  thejBame  less  valuable  and  less  remunerative  to  him,  can  main- 
tain an  action  to  prevent  the  infliction  of  such  special  injury. 

4.  That  great  benefits  will  flow  to  a  city  from  the  carrying  out  of  an  ultra 
vires  contract  made  in  its  behalf  affords  no  reason  for. denying  appropriate 
equitable*  relief  to  a  citizen  who  attacks  the  contract  as  illegal,  and  whose 
rights  will  be  infringed  if  its  terms  are  given  effect. 

-6.  There  is  no  merit  in  the  defense  that  a  property  owner  will  not  sustain 
damage  from  the  unlawful  closing  of  a  street,  for  the  reason  that  another 
street  to  take  its  place  will  be  immediately  opened,  unless  it  be  shown 
that  the  street  to  be  opened  will  be  permanently  maintained. 

{a)  Evidence  that  the  street  to  be  substituted  for  that  closed  will  afford  better 
access  to  the  complainant's  property  and  will  render  it  more  valuable  is 
not  open  to  the  objection  that  benefits  thus  arising  can  not  be  set  off 
against  the  damages  which  he  would  sustain  from  the  unauthorized  aban- 
donment and  obstruction  of  the  street  to  the  closing  of  which  he  objects. 

•(&)  After  an  ultra  vires  contract  wherein  a  municipality  is  named  as  a  party 
is  wholly  or  partially  performed  by  the  other  contracting  party,  a  court 
of  equity  can  not  undertake  to  enjoin  the  city  authorities  from  restoring 
to  that  party  such  fruits  of  the  unauthorized  contract  as  have  not  been 
dIssfpaCed  but  remain  in  the  custody  of  the  municipality. 

6.  Even  though  a  citizen  may  by  his  conduct  induce  the  authorities  of  a  city 
to  believe  that  he  will  not  question  the  validity  of  an  ordinance  providing 
for  the  vacation  of  a  public  thoroughfare,  he  will  not  be  estopped  from 
attacking  the  ordinance  at  any  time  before  definite  action  is  taken  ther&. 
under  by  the  parties  interested  in  giving  it  effect. 

Argued  April  18,  — Decided  June  15,  —  Rehearing  denied  July  17*  1905. 
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Petition  for  injunction.       Before  Judge  Lumpkin.       Fulton 
superior  court.     March  14,  1905. 

The  Atlanta,  Knoxville  and  Northern  Railway  Company  un- 
dertook to  secure,  for  the  joint  benefit  of  itself  and  other  railroad 
companies  with  which  it  was  associated,  terminal  facilities  in  the 
City  of  Atlanta,  aflfording  access  to  Central  avenue,  in  the  heart 
of  the  city.  As  a  part  of  the  project,  the  railway  company  de- 
sired to  acquire  title  to  a  street  known  as  Waverly  place,  which 
divided  property  it  had  purchased  from  the  freight-yards  of  one 
of  the  companies  with  which  it  was  associated ;  to  also  acquire 
title  to  a  lot  upon  which  stood  one  of  the  fire-engine  houses  be- 
longing to  the  city ;  and  to  secure  the  privil^e  of  crossing  cer- 
tain streets  intersecting  a  right  of  way  leading  to  the  property 
which  the  railway  company  had  purchased  for  use  as  a  terminal 
station.  The  City  of  Atlanta,  acting  through  its  general  council, 
indicated  a  willingness  ^o  encourage  and  foster  the  enterprise, 
and  negotiations  between  the  railway  company  and  the  city  coun- 
cil were  entered  into,  with  a  view  to  granting  to  the  railway  com- 
pany the  desired  privileges  and  conferring  upon  it  the  right  to 
use  Waverly  place  as  it  might  see  fit  The  City  of  Atlanta  also 
had  a  purpose  of  its  own  in  view;  it  much  desired  to  acquire 
the  right  to  construct  a  viaduct  across  the  railroad-yards  of  the 
companies  associated  with  the  Atlanta,  Knoxville  and  Northern 
Railway  Company,  and  to  get  from  the  railroad  companies  sub- 
stantial aid  in  the  building  of  this  expensive  structure  from 
Washington  street,  on  the  south,  to  Collins  street,  on  the  north 
of  the  railroad  yards.  As  a  result  of  the  negotiations,  the  city 
council,  on  December  23,  1904,  adopted  an  ordinance  which  pro- 
vided, in  substance,  as  follows :  The  railway  company  was  to  be 
granted,  (1)  the  privilege  of  crossing  the  streets  intersecting  its 
light  of  way  to  the  proposed  terminal  station ;  (2)  the  city's  fire- 
engine  lot ;  (3)  the  street  known  as  Waverly  place ;  and  (4)  the 
right  to  cross  with  its  tracks  a  portion  of  Washington  street, 
at  a  grade  which  would  admit  of  trains  passing  under  the  pro- 
posed viaduct.  On  the  other  hand,  the  city  was  to  acquire  from 
the  railway  company,  (1)  a  right  of  way  for  the  viaduct  across 
the  raihroad-yards ;  (2)  the  sum  of  $50,000  to  be  used  in  build- 
ing this  viaduct;  (3)  a  lot  in  the  neighborhood  upon  which 
should  be  erected  by  the  railway  company  a  modem  fire^ngine 
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house  to  take  the  place  of  that  granted  to  the  railway  compauy; 
and  (4)  the  use  of  a  street  laid  out  across  the  property  of  that 
company  south  of  Waverly  place,  and  to  be  used  in  its  stead  till 
the  city  should  take  steps  to  build  the  viaduct  and  should  receive 
from,  the  company  the  $50,000  to  bo  used  in  its  construction, 
when  the  strip  of  land  laid  out  as  a  street  across  the  railway  com- 
pany's property  should  be  reconveyed  to  that  company,  provided 
the  city  was  not  prevented  by  legal  proceedings  from  so  doing, 
the  $50,000  to  be  paid  to  the  city  in  any  event.  The  railway 
company  assented  to  the  terms  of  the  ordinance,  and  it  was  about 
to  be  carried  into  effect  when  F.  M.  Coker  Jr.  and  W.  S.  Ken- 
drick  filed  an  equitable  petition,  therein  naming  the  Atlanta, 
Knoxville  and  Northern  Railway  Company  and  the  City  of  At- 
lanta as  defendants,  and  praying  that  they  be*  enjoined  from  pro- 
ceeding under  the  ordinance  to  do  anything  affecting  the  existing 
status.  Petitioners  attacked  the  contract  evidenced  by  the  ordi- 
nance, as  ultra  vires,  alleged  that  they  were  the  owners  of  prop- 
erty in  the  immediate  vicinity  of  Waverly  place  that  would  be 
injuriously  affected  by  the  closing. and  obstruction  of  that  street, 
and  denied  any  right  or  authority  on  the  part  of  the  city  to  va- 
cate it  or  to  grant  to  the  railway  company  the  privilege  of  using 
the  same  for  railroad  purposes. 

On  the  hearing  no  attempt  was  made  to  show  that  any  special 
injury  to  Kendrick  would  result  from  the  closing  of  the  street^ 
but  it  did  appear  from  the  uncontradicted  evidence  that  if 
Waverly  place  should  be  vacated  and  no  thoroughfare  taking  its 
place  should  be  substituted,  the  market  value  of  certain  prop- 
erty owned  by  Coker  would  depreciate  from  five  to  ten,  or  pos- 
sibly twenty-five  per  cent.  The  fact  was  also  brought  out  at 
the  hearing,  that,  subsequently  to  the  filing  of  the  petition  for 
injunction,  the  city  council  had  in  certain  respects  amended 
the  ordinance  complained  of.  The  only  change  therein  which 
need  be  noticed  is  the  striking  of  the  provision  for  the  payment 
by  the  railway  company  of  $50,000,  and  the  insertion  in  lieu 
thereof  of  the  following  stipulation :  "  Section  6.  That  the  said 
railroad  company,  by  accepting  this  ordinance,  agrees  and  con- 
tracts with  the  City  of  Atlanta  to  pay  a  part  of  the  expense  or 
cost  of  the  construction  of  said  viaduct,  corresponding  to  the 
amount  needed  to  erect  that  part  of  the  viaduct  extending  over 
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the  tracks  of  the  railroad  from  the  abutment  at  Washington 
street  to  the  abutment  at  Collins  street,  as  shown  on  the  plans 
of  the  original  ordinance,  approximating  a  distance  of  393  feet; 
thus  connecting  the  viaduct  constructed  to  either  side  of  said 
railroad  property  and  completing  said  viaduct,  provided  the.  cost 
of  such  part  of  the  same  does  not  exceed  $80,000,  any  saving  to  be 
for  the  benefit  of  the  railroad,  its  successors  and  assigns.  The  City 
of  Atlanta  will  adopt  a  resolution  directing  the  mayor  to  execute  a 
conveyance  in  its  name  quitclaiming  all  the  city's  right,  title,  and 
interest  in  and  to  Waverly  place,  as  changed,  to  the  Atlanta,  Knox- 
ville  &  Northern  Railroad  Company,  its  successors  and  assigns,  at 
the  time  said  railroad  company,  its  successors  and  assigns,  shall  pay 
their  part  for  the  construction  of  said  viaduct,  as  above  provided ; 
and  the*  good  faith  of  the  city  is  hereby  pledged  to  accordingly 
secure  said  street  to  said  railroad  company  and  its  successors  and 
assigns ;  provided,  however,  that  should  the  City  of  Atlanta  be 
prevented  by  legal  proceedings  from  making  said  quitclaim  con- 
veyance, the  payment  for  said  viaduct  shall  nevertheless  be  made 
as  herein  provided."  To  certain  evidence  offered  by  the  defend- 
ants objection  was  made  by  the  plaintiffs,  and  the  court  reserved 
its  decision  as  to  the  admissibility  of  this  evidence  until  a  date 
subsequent  to  the  hearing,  at  which  time  the  objections  were 
overruled  and  an  order  was  passed  denying  the  injunction  pmyed 
for.     To  these  ruliugs  exception  is  taken. 

John  L,  Hopkins  &  Sons,  for  plaintiff.  King,  Spalding  & 
Little,  J,  L,  Mayson,  and    W.  P,  HUl,  for  defendants. 

Fish,  P.  J.  (After  stating  the  facts.)  1.  "  The  plenary  power 
of  the  legislature  over  streets  and  highways  is  such  that  it  may, 
in  the  absence  of  special  constitutional  restriction,  vacate  or  dis- 
continue the  public  easement  in  them,  or  invest  municipal  cor- 
porations with  this  authority."  2  Dill.  Mun.  Corp.  (4th  ed.) 
§  666.  "  But  the  power  must  be  conferred  in  express  terms  or  by 
necessary  implication,  and  the  construction  of  ambiguous  words 
alleged  to  confer  it  'ought  to  be  in  favor  of  the  common  right  of 
highway.*  Highways  can  not,  in  any  event,  be  discontinued  for 
the  purpose  of  devoting  them  to  private  and  inconsistent  uses." 
Elliott,  Roads  &  Streets  (2d  ed.),  §  875.  Such  is  the  law  as  here- 
tofore announced  by  this  court.  Marietta  Chair  Co.  v.  Hender- 
son, 121  Oa.  403-404.     No  express  power  to  vacate  a  public 
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thoroughfare  has  been  conferred  by  the  Greneral  Assembly  upon 
the  City  of  Atlanta.  On  the  contrary,  its  control  over  streets 
and  alleys  has  been  in  terms  limited  to  the  right  <'to  open,  lay 
out,  to  widen,  straighten,  or  otherwise  change''  the  same.  Acts 
of  1874,  p.  131,  §60.  To  exclude  the  general  public  from  the 
enjoyment  of  a  street  and  to  devote  it  to  a  purpose  wholly  incon- 
sistent with  its  use  as  a  thorodghfare  is  not  such  a  '^ change" 
therein  as  the  city's  charter  contemplates.  That  the  city  has 
power  to  abandon  or  vacate  the  street  known  as  Waverly  place 
was  not  claimed  by  counsel  for  the  defendants  in  error,  but  their 
contention  is  that  the  "change"  in  that  street  provided  for  by 
the  ordinance  adopted  by  the  city  council  is  one  which  the  mu- 
nicipality has  power,  under  the  above-quoted  provision  of  its  char- 
ter, to  effect  The  facts  are :  Waverly  place  is  to  retain  its  name, 
but  change  its  residence,  if  the  carrying  out  of  the  plan  out- 
lined in  the  ordinance  is  not  interfered  with.  That  street  is  but 
one  block  in  length,  and  connects  Central  avenue  on  the  west 
with  Washington  street  on  the  east,  the  two  streets  last  named 
running  parallel  to  each  other  and  at  right  angles  to  Waverly 
place.  On  the  north  adjoin  the  railroad-yards  now  used  by  the 
companies  associated  with  the  defendant  railway  company,  while 
on  the  south  lies  property  all  of  which  is  either  owned  or  con- 
trolled by  that  company.  Washington  street  extends  no  further 
north  than  the  railroad-yards;  Central  avenue  continues  north- 
ward beyond  them ;  both  streets  extend  for  a  considerable  dis- 
tance southward  and  are  much  used  thoroughfares,  as  is  also  Wa- 
verly place.  The  banking-house  of  Coker  is  on  the  west  side  of 
Central  avenue  and  faces  the  open  street  called  Waverly  place.  It 
is  proposed  to  so  change  the  location  of  the  latter  street  as  that 
it  shall  occupy  a  strip  of  land  belonging  to  the  railway  company, 
of  equal  length  and  width,  lying  some  twenty-six  feet  south  of  the 
present  southern  boundary  of  Waverly  place  where  it  connects 
with  Central  avenue  and  some  thirty  feet  south  of  the  point 
where  its  southern  boundary  touches  Washington  street.  In  other 
words,  Waverly  place  is  to  be  moved  bodily  over  eighty -six  feet 
in  a  southerly  direction  and  deposited  upon  the  lands  of  the 
railway  company,  over  twenty-six  feet  distant  from  its  extreme 
southern  boundary  as  now  located,  so  that  its  extreme  northern 
boundary  will  be  eighty-six  feet  away  from  its  present  northern 
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boundary.  The  journey  involves  eighty-six  feet  of  travel,  the 
street  being  sizt^  feet  ¥dde  and  every  inch  of  it  journeying  south- 
ward ;  none  of  it  is  to  remain  at  its  present  abode,  but  it  is  in 
its  entirety  to  seek  other  quarters  provided  for  it  further  down 
Washington  street.  The  proposed  "change"  in  Waverly  place  is 
one  of  location  or  residence,  and  after  it  moves  there  will  be 
nothing  to  identify  it  but  its  name;  for  the  ordinance  contem- 
plates that  all  luggage,  in  the  shape  of  sidewalks  and  other  per- 
sonal effects,  shall  be  left  behind.  The  street  is  not  an  asset 
which  the  city  can  move  from  place  to  place  at  wilL  The  so- 
called  "change"  in  the  street  practically  amounts  to  an  entire 
abandonment  of  it  as  a  thoroughfare  and  the  opening  of  a  new 
street  through  the  property  of  the  railway  company.  Under  the 
ordinance  adopted  by  the  city  council,  that  company  can  acquire 
no  right,  title,  or  interest  in  or  to  any  portion  of  Waverly  place; 
the  contract  which  the  city  council  sought  to  enter  into  with  the 
railway  company  was  clearly  ultra  vires,  and  the  same  is  not  en- 
forceable at  the  instance  of  either  party  thereto.  Not  until  power 
derived  from  the  legislature  is  conferred  upon  the  city  can  it  be- 
come legally  bound  by,  or  have  any  right  to  enter  into,  such  a 
contract  as  that  embodied  in  the  ordinance  under  discussion. 

2.  It  does  not  follow,  however,  that  merely  because  the  city 
was  without  power  to  close  Waverly  place  and  permit  the  rail- 
way company  to  use  it  for  terminal  facilities,  the  plaintifEs  were 
entitled  to  the  injunction  they  sought  against  the  railway  com- 
pany to  prevent  it  from  taking  possession  of  the  street  or  mak- 
ing any  alterations  therein.  They  are  undoubtedly  correct  in 
their  contention,  that,  as  matter  of  law,  the  building  of  terminal 
structures  in  the  street  would  amount  to  a  public  nuisance 
{Daly  V.  Eailroad  Co.,  80  Ga,  793),  as  would  also  the  using  of 
the  street  as  a  switching  yard  or  place:  for  the  delivery  of  freight 
(Atlantic  &  Birmingham  B,  Co.  v.  Montezuma,  122  Oa,  1),  or 
the  unauthorized  laying  of  its  tracks  longitudinally  along  the 
surface  of  the  street.  Davis  w.  Railroad  Co,,  87  Oa.  605; 
Augusta  K  Co.  v.  Augusta,  100  Oa.  701.  But  unless,  from  the 
unauthorized  use  of  the  street,  the  plaintiGfs  will  suffer  injury 
not  common  to  the  general  public,  peculiarly  affecting  their 
property  rights  and  causing  special  damage  to  them,  they  can 
not  maintain  an  action  to  dther  enjoin  the  nuisance  or  to  le- 
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cover  damages  for  its  maintenance.  Coast  Line  R,  Co.  v.  Cqhen^ 
50  Oa.  451;  East  Tenn.  Ry.  Co.  v.  Boardman,  96  Oa.  356.  It 
was  admitted,  on  the  hearing  in  the  court  below,  that  the  rail- 
way company  would,  unless  enjoined,  occupy  the  strip  of  ground 
now  known  as  Waverly  place  longitudinally  with  its  tracks 
and  terminal  structures;  and  on  the  argument  here  counsel  for 
the  plaintiffs*  insisted  that  the  banking-house  of  Coker  would 
be  depreciated  in  market  and  rental  value,  and  the  enjoyment 
of  the  property  injuriously  affected,  by  the  noise,  smoke,  and 
cinders  incident  to  conducting  upon  the  street  the  operations 
of  the  railway  company.  However,  no  anticipated  injury  to 
Coker  thus  arising  was  either  alleged  or  proved.  His  property 
does  not  abut  on  Waverly  place,  but  is  situated  oh  the  west 
side  of  Central  avenue.  The  precise  manner* in  which  the  rail- 
way company  expected  to  use  Waverly  place  was  not  shown, 
and  that  they  expected  to  so  use  it  as  to  injuriously  affect 
Coker's  property  is  purely  a  matter  of  inference.  Bare  conjec- 
ture can  not  adequately  supply  proper  allegations  and  proof, 
and  the  court  below  would  have  been  unwarranted  in  granting 
an  injunction  upon  the  assumption  that  the  use  to  which  the 
street  was  to  be  put  would  result  in  special  damage  to  either 
of  the  plaintiffs. 

3.  If  for  any  reason  Coker  was  entitled  to  the  relief  sought,  it 
was  upon  the  theory  that  the  unlawful  closing  of  the  street  by 
the  dty  and  the  placing  of  obstructions^  tlierein  by  the  railway 
company  would  deprive  him  of  the  benefits  of  one  of  the  principal 
avenues  of  approach  to  his  place  of  business,  rendering  it  less 
valuable  and  less  remunerative  to  him.  If  such  would  be  the 
result  of  the  closing  of  the  street,  then  Coker  would  be  entitled 
to  an  injunction  to  prevent  the  visitation  upon  him  of  t(Tis  special 
injury.  Georgia  Southern  R.  Co.  v.  Harvey,  84  Oa.  372,  a  c. 
90  Oa.  66;  Brunswick  &  Western  R.  Co.  v.  Hardey^  112  Oa. 
604;  Savannah  &  Western  R.  Co.  v.  Woodruff,  86  Oa.  94;  8., 
F.&W.  Ry.  Co.  V.  OUl,  118  Oa.  737,  745-6.  The  evidence  in- 
troduced  in  his  behalf  showed  that  this  would  undoubtedly  be 
the  case  in  the  event  Waverly  place  were  closed  and  no  street  to 
take  its  place  were  opened  and  maintained. 

4.  As  a  matter  of  defense,  the  defendants  offered  the  affidavits 
of  a  number  of  persons  who  therein  expressed  their  conviction^ 
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based  upon  a  knowledge  of  all  the  surrounding  facts  and  circum- 
stances, that  the  building  of  a  viaduct  from  Washington  street 
to  the  north  side  of  the  railroad-yards,  so  as  to  connect  that  street 
with  thoroughfares  in  the  northern  portion  of  the  city,  was  a 
great  public  necessity,  and  that  the  swap  of  the  city's  property 
and  property  rights  for  the  property  and  property  rights  moving 
from  the  railway  company  was  a  most  excellent  business  proposi- 
tion and  was  to  the  undoubted  advantage  of  the  city  and  the 
citizens  at  large.  This  evidence  was  objected  to  as  irrelevant, 
but  was  held  by  the  court  to  be  admissible.  It  should  not  have 
been  taken  into  consideration.  The  issue  was,  not  whether  or 
not  the  city  council  had  made  a  good  bargain  with  the  railway 
company,  but  whether  or  not  that  bargain  was  ultra  vires. 

5.  The  defendants  also  sought  to  overcome  the  prima  facie  case 
made  out  by  the  plaintiffs,  by  showing  that  the  new  street  to  be 
opened  across  the  property  of  the  railway  company  would  not 
only  fully  take'  the  place  of  Waverly  place,  but  would  afford 
better  access  to  Coker's  place  of  business  and  render  his  property 
more  valuabla  Evidence  to  this  effect  was  objected  to,  but  was 
held  to  be  admissibla  The  plaintiffs'  objections  were  that  the 
evidence  was  irrelevent'  and  immaterial,  (1)  because  the  unlawful 
occupancy  of  Waverly  place  by  the  railway  company  would  be  a 
public  nuisance,  and  no  benefits  flowing  to  plaintiffs  from  the 
opening  of  the  new  street  could  be  set  off  against  the  injury  in- 
flicted by  closing  Waverly  place,  and  (2)  "  because  the  rights 
which  the  city  would  acquire  in  the  proposed  new  street  were  not 
equal  in  character  or  nature  with  those  which  it  possessed  in  the 
present  Waverly  place,  the  latter  rights  being  perpetual,  while  the 
rights  in  the  new  street  were  conditioned  upon  the  happening  of 
the  event  provided  for  in  the  ordinance,  at  which  time  the  right 
to  use  the  strip  of  ground  known  as  *New  Waverly  place'  would 
be  lost  to  the  city  and  the  public."  The  first  of  these  objections 
was  not  well  taken.  The  purpose  of  the  evidence  was,  not  to  set 
off  benefits  against  damages,  but  to  show  that  the  closing  of 
Waverly  place,  under  the  terms  of  the  ordinance,  would  not  result 
in  any  special  injury  to  Coker  or  damage  to  his  property.  If 
such  were  the  truth  of  the  matter,  he  could  have  no  standing  in 
court  as  an  aggrieved  party.     Farkas  v.  Towns^  103   Oa.  154. 

The  second  objection  is  not  to  be  so  easily  disposed  of.    Hie 
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ordinance  impoeed  upon  the  city  the  moral,  if  not  the  legale 
obligation  of  reconveying  title  to  the  new  street  to  the  railway 
company  so  soon  as  that  compaDy  should  comply  with  its  under- 
taking to  share  the  expense  of  building  the  viaduct,  provided  the 
city  should  not  be  "  prevented  by  legal  proceedings  from  making 
said  quitclaim  conveyance."  In  other  words,  the  city  was  bound 
to  reconvey  and  contracted  to  reconvey  if  within  its  power  to  do 
so.  If  it  had  the  legal  right  to  do  so  when  called  on  by  the  rail- 
way company  at  the  appointed  time,  then  the  new  street  would  be 
legally  closed  and  Coker  would  lose  all  benefits  flowing  from  the 
substituted  street  So  if  Coker  is  to  be  denied  the  privilege  of 
objecting  to  the  closing  of  Waverly  place,  on  the  ground  that  an- 
other and  better  street  will  be  substituted  for  it,  the  fact  must  be 
made  to  clearly  appear  that  the  new  street  can  not  hereafter  be 
l^ally  closed  at  the  will  of  the  city,  despite  the  express  provision 
in  the  ordinance  pledging  the  good  faith  of  the  city  to  reconvey  it 
to  the  railway  company  unless  "  prevented  by  legal  proceedings." 
Could  the  city  be  so  prevented  by  any  proceeding  which  Coker 
might  hereafter  bring  to  enjoin  the  closing  of  that  street? 
Neither  in  his  capacity  of  citizen  and  taxpayer  nor  in  his  capacity 
as  property  owner  could  he  be  heard  to  assert  that  he  had  any 
greater  interest  in  the  street  than  had  the  City  of  Atlanta^ 
or  stood  in  any  better  situation  to  object  to  the  abandonment 
thereof.  If  the  railway  company  proposed  to  make  to  the 
city  a  dedication  of  the  new  street,  by  way  of  gift  and  without 
condition,  then  the  new  street  would  stand  upon  the  footing 
of  other  public  thoroughfares,  and  could  not  be  legally  vacated  at 
the  will  of  the  city.  But  the  company  does  not  contemplate 
any  dedication  to  the  public,  but  has  entered  into  a  cold  business 
proposition  to  convey  the  proposed  new  street  to  the  city,  on  con- 
dition that  the  city  will  reconvey  the  same,  if  within  its  power,  in 
the  (event  specified  in  the  ordinance  Suppose  Coker  had  waited 
till  the  city  undertook  to  do  so  in  accordance  with  its  terms. 
Aside  from  being  met  with  the  charge  of  laches,  he  would  have  to 
overcome  the  difficulty  of  successfully  pointing  out  some  reason- 
able ground  upon  which  a  court  of  equity  could  base  a  right  to 
interpose  and  enjoin  the  dty  from  making  a  conveyance  such  as 
the  ordinance  calls  for.  That  ordinance  evidences  an  ultra  vires 
contract  which  the  court  could  not  enforce  or  give  recognition  to. 
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Coker  could  not  assert  that  it  was  valid  in  so  far  as  it  provided 
for  a  coDveyance  of  the  new  street  to  the  city,  but  invalid  in  so  far 
as  it  provided  for  a  reconveyance  to  the  railway  company;  he 
could  not  in  part  ratify  and  in  part  repudiate  the  contract,  or 
insist  that  the  city  was  entitled  to  bold  on  to  any  of  the  fruits  of 
the  same.  To  return  to  the  railway  company  so  much  of  the 
fruits  of  this  ultra  vires  bargain  as  had  not  been  dissipated  would 
be  the  equitable  duty  of  the  city,  as  to  do  so  would  be  in  accord 
with  good  conscience  and  would  impose  no  burden  nor  injury 
upon  any  citizen,  property  owner,  or  taxpayer.  See  1  Dill.  Mun. 
Corp.  (4th  ed.)  §  462,  note ;  29  Am.  &  Eng.  Enc.  L  (2d  ed.)  54, 
and  authorities  cited.  Certainly  no  court  of  equity  could  con- 
sistently undertake  to  interfere  with  such  restoration,  whether 
made  under  color  of  the  ultra  vires  contract  by  way  of  compliance 
with  its  terms,  or  voluntarily  under  a  proper  recognition  of  the 
true  character  of  the  contract.  The  city  could  then  reply  to 
Coker :  treating  the  ordinance  as  valid,  no  more  is  being  done 
than  the  city  is  bound  to  do  under  its  express  terms ;  if  the  ordi- 
nance be  invalid,  as  claimed,  then  it  is  the  right  and  duty  of  the 
city  to  restore  to  the  railway  company  the  strip  of  land  conveyed  as 
a  street,  and  to  take  proper  steps  to  reopen  Waverly  place  to  the 
public.  Even  though  the  city  might  at  the  same  time  decline  to 
take  such  steps,  the  court  could  not  attempt  to  compel  the  city  to 
take  action,  and  Coker  would  be  remitted  to  the  remedy,  pointed 
out  in  OUVs  case,  118  Oa.  IZl^  to  have  the  nuisance  created  by 
the  railway  company  in  Waverly  place  abated  at  his  instance,  the 
city  authorities  not  themselves  exercising  the  right  to  have  it 
abated  in  accordance  with  the  provisions  of  the  Civil  Code,  §  4762. 
Now,  if  ever,  is  the  time  for  Coker  to  complain  of  the  invalid 
ordinance  and  object  to  the  closing  and  obstruction  of  Waverly 
place  before  the  public  nuisance  therein  is  created;  and  the 
defense  that  he  would  sufifer  no  injury  because  of  the  opening  of 
the  proposed  new  street  was  not  tenable. 

6.  Counsel  for  the  defendants  in  error  call  attention  to  the  fact 
that  there  was  no  evidence  going  to  show  that  Kendrick  would 
sustain  any  special  injury  by  the  closing  of  the  street  to  the 
public,  and  insist  that  Coker  had  by  certain  conduct,  prior  to  the 
passing  of  the  ordinance,  estopped  himself  from  setting  up  its 
invalidity.     It  appears,  that,  pendiqg  the  negotiations  between 
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the  raUway  company  and  the  city  authorities,  Coker  attended 
some  of  the  meetings  of  a  special  committee  to  which  council 
had  referred  the  matter  of  granting  to  the  railway  company  the 
privil^es  for  which  it  asked,  that  he  was  very  actively  in  favor 
of  the  construction  of  the  Washington  street  viaduct,  and  that 
he  had  expressed  himself  as  willing  to  have  Waverly  place  en- 
tirely closed  up  and  abandoned,  if  > the  viaduct  could  be  secured. 
But  though  Coker  attended  these  meetings,  he  did  not  address 
the  committee  upon  the  subject  under  discussion,  nor  favor  or 
acquiesce  in  the  adoption  of  the  ordinance  which  the  city  council 
passed.  He  did  make  to  council  a  written  proposition  to  loan 
to  the  city  $25,000  for  six  months,  with  interest  at  the  rate  of 
4^  per  annum,  this  sum  to  be  used  in  the  construction  of  the 
viaduct  according  to  the  plans  and  specifications  of  file  in  the 
office  of  the  city  engineer;  though  this  offer  was  not  accepted. 
On  the  hearing  below,  counsel  for  Coker  stated  that  he  would 
submit  to  a^  injury  to  his  property  without  pay,  if ,  as  a  part 
of  the  ordinance  and  the  delivery  of  Waverly  place  to  the  railway 
company,  the  building  of  the  viaduct  was  unconditionally  secured 
and  an  appropriation  for  the  beginning  of  the  work  made;  but 
that  this  had  not  been  done ;  that  the  ordinance  in  its  present 
shape  did  not,  in  his  opinion,  insure  the  erection  of  the  viaduct ; 
and  that  he  therefore  intended  to  stand  upon  his  legal  rights. 
The  defendants  introduced  a  resolution  presented  to  council  for 
passage  by  one  of  its  members,  providing  that  the  sum  of  $20,000, 
to  be  taken  from  the  tax  fund,  should  be  appropriated  for  the 
purpose  of  beginning  the  construction  of  the  Washington  street 
viaduct.  What  action  was  taken  by  council  upon  this  resolution 
did  not  appear.  Such  are  the  facts  upon  which  the  defendants 
rely  as  creating  an  estoppel  against  Coker.  If  what  he  did  in- 
fluenced council  in  adopting  the  invalid  ordinance  of  which  he 
complains,  it  is  strange  that  this  should  be  so.  Granting  that 
such  is  the  case,  however,  no  one  has  as  yet  been  hurt  by  what 
he  did.  The  doctrine  of  equitable  estoppel  must  have  a  subject- 
matter  to  work  upon.  In  due  time  Coker  repented  of  his  folly, 
if,  indeed,  he  committed  any.  He  brings  to  the  attention  of  the 
court  the  attempted  commission  of  a  public  wrong  and  the  un- 
justifiable usurpation  of  a  power  which  has  never  been  conferred 
upon  the  city  council.     In  no  sense  can  it  be  said  that  Coker 
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is  in  pari  delicto  with  the  defendants,  and  for  that  reason  is  not 
a  person  to  whom  the  court  can  becomingly  grant  the  relief  for 
which  he  prays. 

Judgment  reversed.     All  the  Jvstices  concur,  except  Simmons, 
C  J.y  absent,  and  Lumpkin,  J,,  disqualified. 


TARVER  V.  THE  STATE. 

J 23  404  1*  The  constitution  of  Georgia  requires  that  all  criminal  cases  shall  be  tried 

-__iW  jq  ^^,Q  county  where  the  crime  was  committed.    The  residence  of  the  de- 

fendant is  wholly  immaterial  to  the  fixing  of  the  venue.  Although  the 
form  of  the  indictment  prescribed  in  the  Penal  Code,  §029,  contains  an 
averment  of  residence  of  the  defendant,  the  omission  of  such  averment  in 
an  indictment  will  not  be  ground  for  quashing  the  indictment,  where  it 
conforms  in  all  other  particulars  with  the  prescribed  form,  and  the  offense 
is  plainly  described  in  the  language  of  the  statute. 
2.  An  assignment  of  error  not  referred  to  In  the  brief  of  the  plaintiff  in  error 
will  be  treated  as  abandoned. 

Argued  June  20, —Decided  July  17,  1906.      Rehearing  denied  August  1,  1906. 

Indictment  for  wife-beating.  Before  Judge  Littlejohn.  Web- 
ster superior  court     April  6,  1905. 

The  plaintiff  in  error,  Dick  Tarver,  was  indicted  for  the  oflfense 
of  beating  bis  wife.  The  indictment  did  not  all^e  the  place 
of  his  residence,  and  it  was  specially  demurred  to  on  this 
ground.  The  demurrer  was  overruled,  the  case  proceeded  to 
trial,  and  a  verdict  of  guilty  was  returned  by  the  jury.  The  ac- 
cused excepts  to  the  overruling  of  his  demurrer,  and  also  com- 
plains in  his  bill  of  exceptions  that  he  was  not  furnished  an 
opportunity  to  plead  and  was  not  arraigned,  nor  did  he  waive 
arraignment  It  appears  that  when  both  sides  announced  ready 
for  trial,  the  solicitor-general  asked  counsel  for  the  accused  "if 
he  would  sign  the  waiver,  and  he  replied  he  would."  The  trial 
then  proceeded  without  objection,  and  the  attention  of  the  court 
was  not  called  to  the  fact  that  the  waiver  was  not  signed  in 
accordance  with  the  agreement 

Payton  &  Hay,  for  plaintiflf  in  error. 

F,  A.  Hooper,  solicitor-general,  contra. 

Evans,  J.  1.  Under  the  early  common  law,  no  addition  to 
the  name  of  the  person  was  required  in  indictments  against  per- 
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80DS  under  the  degree  of  a  knight.  By  the  statute  of  additions 
(1  Hen.  V,  c.  5),  in  all  cases  in  which  the  exigent  was  awarded, 
defendants  were  described  in  the  indictment  by  adding  to  their 
names  **  their  estate  or  degree  or  mystery,  and  of  the  towns,  or 
hamlets,  or  places  and  counties  of  which  they  were  or  be,  or  in 
which  they  be  or  were  conversant"  This  statute  was  appli- 
cable only  in  those  cases  in  which  the  exigent  was  awarded. 
**The  exigent  was  the  first  process  in  outlawry,  to  be  issued 
when  the  defendant  was  not  found,  or  did  not  give  himself  up ; 
and  upon  it  certain  forfeitures,  as  well  as  outlawry,  followed. 
Hence  the  English  courts  held  the  addition  to  be  unnecessary 
where  the  'process  of  outlawry  lieth  not  against'  the  defend- 
ant." 1  Bish.  Crim.  Proc.  §  673.  As  outlawry  and  forfeiture 
never  prevailed  in  this  State,  it  was  unnecessary  to  describe  the 
defendant  in  the  indictment  by  the  addition  to  his  name  of  his 
place  of  residence.  The  form  of  indictment  prescribed  in  the 
Penal  Code,  §  929,  contains  an  averment  of  the  addition,  to  the 
defendant's  name,  of  his  place  of  residence.  In  StudstilVs  case, 
7  Oa.  15,  it  was  said :  "The  constitution  of  the  State  of  Geor- 
gia requires  that  all  crimes  should  be  prosecuted  in  the  county 
where  they  are  committed.  The  residence  of  the  defendant  is 
wholly  immaterial  as  to  fixing  the  venue.  It  need  not  be  charged 
that  he  live  in  auy  particular  county.  It  is  sufficient  if  the  of- 
fense is  stated  to  have  been  committed  in  the  county  where  it 
is  prosecuted.  It  is  this  which  gives  jurisdiction  to  the  court" 
It  is  true  that  this  question  was  not  raised  by  demurrer  to  the  in- 
dictment, but  on  a  motion  to  direct  a  verdict  of  not  guilty.  How« 
ever,  the  point  was  directly  made  in  the  bill  of  exceptions,  and  no 
question  was  raised  that  the  objection  to  the  indictoient  could  not 
be  urged  in  the  manner  in  which  it  was,  and  the  ruling  of  the  court 
was  authoritative  that  the  averment  of  the  defendant's  residence 
in  an  indictment  was  unnecessary.  The  principle  in  the  Stvdstill 
case,  supra,  was  applied  in  Loyd  v.  State,  45  Oa.  57.  In  that 
case  there  were  two  counts  in  the  indictment  The  first  began 
and  concluded  in  the  statutory  form.  The  second  count  omitted 
the  introductory  words,  "  And  the  jurors  aforesaid,  in  the  name 
and  behalf  of  the  citizens  of  Georgia,"  which  appeared  in  the 
first  count  This  court  held  the  indictment  good,  and  that  the 
statutory  form  need  not  be  followed  to  the  letter,  i£  it  be  coa- 
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formed  to  in  all  material  particulars.  In  Stevens  v.  StaUy  76 
Qa,  96,  the  indictment  was  headed,  **  Georgia,  Liberty  County," 
and  proceeded,  "The  grand  jurors,  selected,  chosen,  and  sworn 

for  the  county  of ,  to  wit : "  (naming  them  and  proceeding  as 

usual);  and  the  indictment  was  held  good  notwithstanding  the 
blank  in  the  form  had  not  been  filled  by  the  insertion  of  the 
name  of  the  county.  The  heading  was  deemed  sufGicient  to 
show  for  what  county  the  gmnd  jurors  were  drawn  and  served 
and  of  what   county  they  were. 

There  can  be  no  doubt  of  the  authority  of  the  legislature,  when 
not  curtailed  by  constitutional  constraint,  to  prescribe  forms  of 
pleading.  When  so  prescribed  the  forms  should  be  given  a  lib- 
eral and  not  a  literal  intendment.  Loyd  v.  State,  supra.  Judi- 
cial construction  will  not  eliminate  any  part  of  the  legislative 
formula,  but  rather  make  it  effective  by  ignoring  verbal  superflu- 
ities and  vanities  in  determining  whether  there  has  been  a  sub- 
stantial compliance  with  the  statute.  The  addition  of  the  words, 
after  the  defendant's  name,  "  of  the  county  and  State  aforesaid," 
as  has  already  been  pointed  out,  was  necessary  only  in  certain 
cases  by  the  statute  of  additions.  By  its  own  terms  it  was  not 
applicable  to  our  institutions,  where  outlawry  and  forfeiture  of  es- 
tates are  unknown,  and  formed  no  part  of  the  common  law  at 
the  time  of  our  adopting  statute.  The  incorporation,  in  the  stat- 
utory form  of  indictment,  of  the  defendant's  residence  may  have 
been  due  to  inadvertence.  All  that  it  can  amount  to  is  a  descrip- 
tion of  the  person  of  the  defendant  If  the  defendant  is  suffi- 
ciently identified  by  name,  the  addition  of  his  residence  would  be 
mere  surplusage.  It  is  insisted  that  the  conclusion  we  have 
reached  is  not  in  harmony  with  the  later  C€Lse  of  Hardin  v.  State^ 
106  Ga,  385.  If  there  is  a  clash  between  the  case  just  cited  and 
the  earlier  decisions,  then  the  later  case  must  yield  to  the  older 
decisions.  In  Hardin's  case  the  indictment  entirely  omitted 
the  words,  prescribed  by  the  statute,  "  contrary  to  the  laws  of 
said  State,  the  good  order,  peace,  and  dignity  thereof."  The  indict- 
ment did  not  contain  any  words  of  similar  import;  and  it  was 
held  that  the  indictment  should  have  been  quashed  on  demurrer. 
The  general  doctrine  of  the  common  law  was  that  the  indictment 
must  conclude  "contra  pacem,"  etc  2  Hawk.  P.  C.  c.  25,  §92. 
Whatever  may  have  been  the  reason  for  declaring  the  a(^  C(»l- 
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stdtating  the  crime  was  '*  agaiust  the  peace  of  our  said  lord  the 
King,  his  crown  and  dignity,"  these  or  similar  words  were  consid- 
ered by  the  English  courts  essential  to  the  form  of  an  indict- 
ment. Our  statute  requires  that,  after  alleging  the  offense,  the 
indictment  shall  conclude  with  the  words, "  contrary  to  tlie  laws  of 
said  State,"  etc.  So  much  of  the  form  as  contained  these  words 
was  declaratory  of  the  common  law  at  the  time  of  the  enact- 
ment of  the  statute,  and  they  were  given  their  common-law  signif- 
icance in  the  case  cited.  In  construing  a  statute,  the  common- 
law  construction  should  be  considered;  for  the  legislature  will 
not  be  presumed  to  have  made  any  further  innovation  upon  the 
common  law  than  the  case  required.  Persons  v.  Htght,  4  Oa. 
493 ;  1  Kent's  Com.  463.  Giving  the  common -law  construction  to 
the  addition  to  the  defendant's  name  of  his  residence  and  to  the 
necessity  of  concluding  an  indictment  "  contra  pacem,"  etc.,  there 
would  seem  to  be  no  conflict  in  the  line  of  decisions  to  which  we 
have  referred. 

2.  The  other  assignment  of  error  in  the  bill  of  exceptions  was 
not  referred  to  in  the  brief  of  the  plaintiff  in  error,  and  will  be 
treated  as  abandoned.      Williams  v.  State,  121  Ga,  169. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
C.  e/l,  absent. 


BROWN  V.  CITY  OF  ATLANTA. 

1.  A  sentence  impoeing  two  penalties  in  the  alternative,  one  of  which  is  un- 
authorized, is  not  void,  bat  may  be  enforced  as  to  the  penalty  which  is 
authorized.  Taff  v.  State,  29  Conn.  82;  Lowery  r.  Hogue,  85  Cal.  601; 
People  ».  Harrington,  75  Mich.  112  ;  In  re  Sweatman,  1  Cow.  144,  149. 

2.  A  person  upon  whom  such  an  alternative  sentence  has  been  imposed,  and 
who  voluntarily  complies  with  that  portion  of  the  sentence  which  is  legal, 
can  not  thereafter  have  the  judgment  of  conviction  reviewed. 

8.  A  certiorari  sued  out  by  such  a  person  should  be  dismissed,  and  a  judgment 
overruling  the  certiorari  and  dismissing  the  petition  will  not  be  disturbed. 

4.  Even  If  the  recorder  could  not  properly  state,  in  bis  answer  to  the  cer- 
tiorari, that  the  fine  had  been  paid,  a  statement  therein  to  this  effect 
could  be  acted  on  by  the  superior  court,  in  the  absence  of  a  traverse  of 
the  answer  or  a  denial  of  the  fact  therein  stated. 

Argued  June  19,  — Decided  July  17,  1906. 

Certiorari.      Before  Judge  Pendleton.      Fulton  superior  court. 
April  25,  1905. 
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Brown  was  convicted,  in  the  municipal  court  of  the  City  of 
AtJanta,  for  a  violation  of  an  ordinance  against  the  keeping  of 
intoxicating  liquors  for  unlawful  sale.  The  ordinance  in  ques- 
tion provided  that  upon  conviction  the  oflfender  should  be  pun- 
ished "  by  a  fine  not  exceeding  five  hundred  dollars,  or  imprison- 
ment not  exceeding  thirty  days,  either  or  both,  in  the  discretion 
of  the  court"  The  recorder  imposed  upon  the  accused  a  sen- 
tence that  he  pay  a  fine  of  one  hundred  dollars,  and  costs,  and 
that  in  default  of  such  payment  said  defendant  work  on  the 
streets  or  public  works  of  said  city  thirty  days  under  the  direc- 
tion of  superintendent  of  public  works/'  The  accused  sued  out 
a  petition  for  certiorari,  in  which  he  alleged,  among  other  things, 
that  the  imposition  of  the  alternative  sentence  to  labor  upon 
the  public  works  was  without  authority  of  law.  The  writ  of 
certiorari  was  issued,  and  the  recorder  answered  that  the  imposi- 
tion of  the  alternative  penalty  complained  of  was  due  to  inad- 
vertence; that  the  accused  paid  the  fine  imposed  before  being 
put  to  labor  on  the  public  works ;  and  that  the  respondent  had 
no  notice  of  the  error  in  the  sentence  until  the  certiorari  was 
served  upon  him.  The  judge  of  the  superior  court  overruled 
the  certiorari,  and  the  accused  excepted. 

John  F,  Metkvin  and  Spencer  R,  Atkinson^  for  plaintiff  in 
error.     James  Z.  Mayson  and    William  P.  HtU,  contra. 

Cobb,  J.  It  is  contended  by  counsel  for  the  city  that  under 
the  charter  of  Atlanta  the  sentence  of  the  recorder  was  legal  in 
its  entirety.  But  this  question  is  immaterial.  The  recorder  un- 
doubtedly had  authority  to  impose  a  fine.  The  sentence  has 
been  complied  with,  the  penalty  which  it  was  lawful  to  impose 
has  been  paid,  the  judgment  is  satisfied.  The  city  is  not  seek- 
ing to  enforce  any  other  part  of  the  sentence;  neither  can  it 
do  so,  whether  the  alternative  penalty  which  was  not  submitted 
to  be  legal  or  illegal.  It  would  perhaps  have  been  the  better 
practice  for  the  judge  of  the  superior  court  to  have  stricken 
the  petition  for  certiorari  from  the  files,  but  the  order  overrul- 
ing the  certiorari  and  dismissing  the  petition,  which  accom- 
plishes the  same  result,  will  not  be  disturbed.  It  is  contended, 
however,  that  the  fact  as  to  the  payment  of  the  fine  was 
no  proper  part  of  the  answer  of  the  recorder,  and  should  not 
have  been  considered  by  the  superior  court ;  and  that  this  oooit 
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ought  to  iDquire  into  the  merits  of  the  case  without  reference  to 
this  question.  The  writ  of  certiorari  directs  the  respondent  to 
"certify  and  send  up  all  the  proceedings  in  said  cause  to  the 
superior  court."  Civil  Code,  §  4637.  It  would  seem  from  this 
that  all  papers  and  records  which  are  mat#irial  in  the  deter- 
mination of  the  questions  raised  by  the  petition  for  certiorari 
should  be  sent  up  to  the  superior  court  with  the  answer  of  the 
respondent.  It  was  doubtless  matter  of  record  in  the  recorder'^ 
court  that  the  fine  imposed  upon  the  accused  had  been  paid, 
and  the  recorder  might  very  properly  have  sent  up  a  copy  of  such 
record.  It  makes  little  difference  that  instead  of  doing  this  he 
simply  stated  in  his  answer  the  fact  of  the  payment  of  the 
fine.  At  any  rate,  there  was  no  traverse  of  or  motion  to  strike 
that  part  of  the  answer,  nor  was  there  any  denial  of  the  fact 
therein  stated.  The  matter  might  have  been  brought  to  the  at- 
tention of  the  superior  court  by  affidavit,  or  in  any  other 
proper  way,  just  as  the  fact  is  brought  to  the  attention  of  the 
Supreme  Court  that  an  act  which  is  sought  to  be  enjoined' has 
been  committed,  in  which  case  the  court  declines  to  pass  upon 
the  refusal  to  grant  the  injunction.  Bandolph  v.  Bruns.  R,  Co,, 
120  Oa.  970,  and  cit.  If  the  fact  stated  by  the  recorder  was 
true,  the  accused  had  no  case  to  be  reviewed ;  and  if  it  was  not 
true,  it  was  incumbent  upon  him  to  deny  the  statement,  and 
have  the  question  determined  in  the  superior  court.  Not  hav- 
ing done  this,  the  statement  will  be  treated  as  true,  and  this 
court  will  decline  to  pass  upon  the  merits  of  the  case.  The 
judge  of  the  superior  court  reached  the  right  result. 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C  J.,  absent,  and  Lumpkin,  J,,  not  presiding. 


Allen  v.  The  State.     Edmunds  v.  The  State. 

Caitdlkr,  J.  1.  A  demurrer  to  an  indictment,  on  the  ground  that  **8aid 
indictment  shows  upon  its  face  interlineations,  alterations,  substitutions, 
and  changes  from  the  form  in  which  it  was  originally  drawn, ^^  is  not  good, 
there  being  nothing  to  indicate  that  the  alterations  were  made  subsequently 
to  the  time  the  indictment  was  acted  upon  by  the  grand  jury.  Jones  v. 
fitote,  99  (7a.  46 ;  Cook  v.  State,  119  Ga.  110. 

2.  An  indictment  for  a  violation  of  the  Penal  Code,  §511,  prohibiting  throw- 
ing rocks  or  shooting  at  or  in  railroad  or  street  cars,  need  not  allege  that 
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the  car  at  which  it  is  charged  that  the  accused  threw  or  shot  belonged  to  a 

chartered  railroad  company. 
8.  The   indictments  in  the  cases  of  Sanders  v.  StatCy  118  Ga.  788,  and  Kiser 

V.  State,  80  Ga.  421,  were  based  on  Penal  Code,  §520,  and  are  therefore 

distinguishable  from  the  case  at  bar. 
4.  The  evidence  was  largely  circumstantial,  but  that  introduced  by  the  State 

was  sufficient  to  warrant  the  conviction  of  the  accused;  and  it  was  not  error 

to  overrule  the  certiorari. 
Judgment  affirmed,    AU  the  Justices  c<mcur,  except  Simm4)nSy  C.  J.,  absent. 

Submitted  Jane  19,—  Decided  July  17, 1906. 

CertiorarL     Before  Judge  Lewis.      Wilkinson  superior  court. 
April  5,  1905. 

Henry  Bunn  Wimberli/,  for  plaintiffs  in  error. 
Joseph  E,  Fottle,  solicitor-general,  contra. 


Allams  v.  The  State. 


'^  ^'  Fish,  P.  J.     1.  Where  the  accused,  on  trial  for  murder,  relied  on  the  defense 

1 123  600^  ot  insanity  at  the  time  of  the  homicide,  it  was  not  error  to  instruct  the  jury 

(ei29   722J  that  the  burden  was  upon  him  to  show  "  that  at  the  time  of  the  killing  he 

was  not  of  sound  memory  and  discretion.  He  must  show  this,  not  beyond  a 
reasonable  doubt,  but  to  the  reasonable  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  the  evidence."  Beck  v.  StaUy  76  Ga.  462  (7);  Keener  v.  State, 
97  Ga.  388  (3) ;  Minder  v.  StaU,  113  Ga.  772  (3). 
2.  Nor  was  it  error,  on  the  trial  of  such  a  caee,  to  charge  the  jury  that  if  the 
accused  had  been  shown  to  be  insane  prior  to  the  date  of  the  homicide,  the 
presumption  would  be  that  he  continued  to  be  insane,  **  and  the  burden  of 
proof  would  be  upon  the  State  to  show  to  the  reasonable  satisfaction  of  the 
jury,  by  a  preponderance  of  the  evidence,  that  at  the  time  of  the  alleged 
homicide  the  defendant  was  of  sound  memory  and  discretion.^'  Danforth  v. 
State,  75  Go.  614  (4). 
8.  **The  rule  of  law  in  force  in  this  State,  which  relieves  one  from  criminal 
responsibility  for  the  commission  of  an  unlawful  act  on  account  of  mental 
disease,  is :  If  a  man  has  i-eason  sufficient  to  distinguish  between  right  and 
wrong  in  relation  to  a  particular  act  about  to  be  committed,  he  is  criminally 
responsible.  An  exception  to  this  rule  is,  where  a  man  has  reason  sufficient 
to  distinguish  between  right  and  wrong  as  to  a  particular  act  about  to  be 
committed,  yet,  in  consequence  of  some  delusion,  his  will  is  overmastered, 
and  there  is  no  criminal  intent ;  provided,  that  the  act  itself  is  connected 
with  the  peculiar  delusion  under  which  the  pi-isoner  is  laboring."  Taylor 
V.  Staie)  105  Ga.  746  (1).  It  follows,  therefore,  that  it  was  not  accurate  to 
charge  as  follows :  **  The  insanity  which  the  law  recognizes  as  an  excuse  for 
crime  must  be  such  as  dethrones  reason  and  incapacitates  an  individual  from 
distinguishing  between  right  and  wrong  as  to  the  particular  act  in  question, 
and  of  being  mentally  incapable  of  choosing  to  do  or  not  to  do  the  alleged 
act,  and  governing  his  conduct  in  accordance  therewith."    To  relieve  one 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1905.  501 

from  criminal  responsibility  on  account  of  mental  delusion  for  the  com- 
mission of  an  unlawful  act,  it  is  not  necessary  that  be  be  incapable  of  dis- 
tinguishing right  from  wrong  as  to  the  particular  act  in  question,  and  also 
incapable  of  choosing  to  do  or  not  to  do  such  act  and  of  governing  his  con- 
duct in  accordance  therewith.  The  charge  referred  to  in  Quattlebaum  v. 
Stale,  119  Ga.  438  (1),  was  not  approved  as  a  correct  statement  of  the  law  ; 
but  it  was  held  merely  that  the  charge  there  given  furnished  the  accused  no 
cause  of  complaint,  as  it  placed  a  greater  burden  on  the  State  than  the  law 
authorizes.  The  inaccurarcy  of  the  charge  last  above  quoted  was  not  cause 
for  a  new  trial,  however,  when  the  court  subsequently  fully,  clearly,  and 
correctly  instructed  the  jury  on  the  law  of  insanity  as  an  excuse  for  crime, 
and  specifically  applied  the  correct  rule  on  the  subject  to  the  contentions  of 
the  accused. 

4.  The  evidence  fully  warranted  the  verdict,  and  the  court  did  not  err  in 
refusing  a  new  trial. 

Jitdgment  afflrmed.    AU  the  Jueticee  concur ,  except  Simmons^  C  J.,  absent. 

Submitted  June  19, -Decided  July  17, 1906. 

Indictment  for  murder.  Before  Judge  Freeman.  Coweta  su- 
perior court.     AprU  10,  1905. 

Z.  M.  Farmer,  W,  H.  Daniel,  E.  0.  Jones,  Bohert  Orr,  and 
J".  L,  Jones,  for  plaintiflf  in  error.  John  C,  Hart,  attorney-gen- 
eral, and  J.  JR.  Terrell,  solicitor-general,  contra. 


Nance  v.  The  State. 

Cajcdleb,  J.  There  is  no  complaint  that  the  trial  judge  committed  any  error 
of  law.  The  evidence  for  the  State  was  sufficient  to  warrant  the  convic- 
tion of  the  accused  on  the  chaige  of  seduction,  and  it  was  not  error  to  over- 
rale  the  motion  fbr  a  new  trial,  the  only  grounds  of  which  were  that  the 
verdict  was  contrary  to  law  and  the  evidence. 
Jiidgment  afflrmed.     All  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Argued  June  19,  — Decided  July  17,  1905. 

Indictment  for  seduction.     Before  Judge  Fite.     Gordon  supe- 
rior court.     April  15,  1905. 

Starr  &  Erwin  and  George  G.   Glenn,  for  plaintiflf  in  error. 
Samuel  P,  Maddox,  solicitor-general,  contra. 


Digitized  by  CjOOQ  IC 


502  MARCH  TERM;  1905.  ( 123 

BoAZ  V.  The  State. 

Lumpkin,  J.  Tlie  evidence  being  sofflcient  to  sapport  the  verdict,  and  there 
being  no  error  of  law  complained  of,  this  court  will  not  interfere  with  the 
discretion  of  the  court  below  in  refusing  a  new  trial. 

Judgment  alfiarmed.    All  the  Justices  concur,  except  Simmons,  C.  J,,  absent. 

Argaed  June  19,— l>eolded  July  17,  1906. 

Indictment  for  gaming.     Before  Judge  Fite.      Gordon  supeiior 
court     April  8,  1905. 

Starr  &  Erwin,  for  plaintiff  in  error. 
Samuel  P.  Maddox,  solieitor-general,  contra. 


Brown  v.  The  State. 


Fish,  P.  J.  1.  Failure  to  establish  the  venue  may  be  taken  advantage  ol 
under  a  general  asBlgnment  of  error  that  the  verdict  is  contrary  to  law  and 
the  evidence,  though  no  question  on  that  subject  was  rlised  before  the  trial 
court     Tipton  v.  State,  119  Ga.  804. 

2.  The  record  fails  to  show  that  the  venue  was  proved,  and  therefore  it  was 
error  to  overrule  the  certiorari. 
Judgment  reversed.    All  the  Justices  concur,  except  Simmons,  C,  J.,  ahsenJL 

Argued  June  19,  —  Decided  July  17, 1905. 

Certiorari.       Before  Judge   Spence.       Worth   superior   court 
April  25,  1905. 

Payton  &  Hay,  for  plaintiff  in  error. 

W,  S.  Wooten,  soUdtor-general,  and  J.  H.  Tipton,  contra. 


Davis  v.  The  State. 

Cobb,  J.  1.  Evidence  that  the  accused,  with  ten  or  twelve  others,  was  seen 
at  night  sitting  around  a  box  in  a  house,  that  some  of  these  persons  were 
engaged  in  playing  cards,  that  the  accused  had  cards  in  his  hand,  that  when 
discovered  they  all  ran,  and  that  afterwards  money  was  found  <m  the  box, 
was  sufficient  to  authorize  the  conviction  of  the  accused  for  gaming.  Har- 
mon v.  State,  120  Ga.  197 ;  Frost  v.  State,  120  Ga.  811. 

2.  The  instructions  with  reference  to  circumstantial  evidence  and  the  roles 
to  be  applied  in  cases  of  conflict  in  the  testimony  were  correct  If  any 
fuller  instructions  as  to  these  matters  were  desired,  written  requests  shouid 
have  been  made  therefor. 

8.  There  was  no  error  requiring  the  grant  of  a  new  trial. 

Judgment  affirmed.      All  the  Justices  concur^  except  Simnums^  C,  /.,  abee$iL 

Argue<l  June  19,  — Decided  July  17,  1906. 


DigitizecfbyCjOOglC 


Ga.)  MAECH  TERM,  1905.  503 

AccusatioQ  of  gaming.     Before  Judge  Spenca     Worth  supe- 
rior court     April  26>  1905. 

PayUm  &  Hay^  for  plaintiflf  in  error. 

W.  E.   Wooten^  solicUor-general,  and  J.  H.  Tipton,  contra. 


White  v.  The  State.  ^ 

Lumpkin,  J.  1.  When  this  case  was  fonnerly  before  this  conrt  the  writ  of 
error  was  dismissed  on  the  ground  that  no  direct  writ  of  error  wonid  lie  to 
review  a  judgment  of  the  city  conrt  of  Sylvester.  White  v.  State^  121  Ocu 
592. 

2.  Where  it  was  sought  by  a  direct  bill  of  exceptions  to  bring  to  this  court  for 
review  a  judgment  of  a  local  court,  and  where  there  was  no  authority  of  law 
for  such  proceeding,  and  the  writ  of  error  was  dismissed  in  this  court  for 
that  reason,  it  was  too  late  to  apply  to  the  superior  court  of  the  circuit  for 
a  writ  of  certiorari  for  the  purpose  of  reviewing  the  judgment,  more  than 
thirty  days  having  elapsed  from  its  date  to  the  date  of  the  application. 

3.  The  case  of  Roach  v.  SuUer,  54  Ga.  458,  arose  in  the  city  court  of  Savan- 
nah, from  which  a  case  may  properly  be  brought  to  this  court  by  vnrit  of 
error.  The  writ  was  not  a  nullity  as  in  the  case  at  bar,  but  was  dismissed 
because  of  irregularities. 

4.  The  application  for  the  writ  of  certiorari  having  been  made  too  late,  the 
judgment  of  the  superior  court  overruling  it  must  be  afiirmed. 

Judgment  affirmed.    All  the  Justices  concur ^  except  Simmons,  C  J.,  absent. 

Argued  June  19— Deoiddd  July  17, 1906. 

Certiorari    Before  Judge  Spence.    Worth  jsuperior  court.    April 
25,  1905. 

Payion  &  Hay,  for  plaintiff  in  error. 

TV.  E.   Wooten,  solicUor-general,  and  J.  H.  Tipton,  contnu 


Little  v.  Mayor  and  Council  of  Fobt  Valley.  ^  ^ 

CMe2 
fl25      1 
126    238 
Fish,  P.  J.     I.  '^PoinU  made  in  a  petition  for  certiorari  not  verified  by  the         126  299 
answer  of  the  trial  judge  present  nothing  for  determination   either  by 
the  superior  or  the  Supreme  Court.**    Fitts  v.  Atlanta,  121  Ga.  567. 
2.  One  arraigned  in  a  municipal  court  for  the  violation  of  an  ordinance  of 
the  municipality  is  not  entitled  to  a  trial  by  jury.       Littl^hn  v.  Stells, 
128  Ga.  427. 
8.  The  chaige  of  *'  keeping  intoxicants  for  sale  within  the  limits  of  Fort  Val- 
ley, Ga.,*'  in  violation  of  an  ordinance  of  that  town,  does  not  charge  the 
commission  of  a  crime  punishable  under  the  laws  of  the  State. 
4.  The  charter  of  the  town  of  Fort  Valley  (Acts  1882-8,  p.  480)  empowers  the 
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mayor  to  impoee  a  fine  not  to  exceed  fifty  dollars  for  a  violation  of  an  ordi- 
nance of  that  town. 

6.  The  evidence  warranted  a  finding  by  the  mayor  that  the  accosed  was  guilty 
of  violating  the  ordinance  as  chaiged,  and  the  judge  of  the  superior  court 
did  not  err  in  overruling  the  certiorari. 

Judgment  affirmei*     AU  the  Justices  concur^  except  Simmons,  C.  /.,  absent. 

Argued  June  19,— Decided  July  17,  1906. 

Certiorari.       Before  Judge  Felton.       Houston  superior  court. 
May  1,  1905. 

John  jB.  Cooper  and  Wilfred  0.  Lane,  for  [dailitiff  in  error. 
Louis  L.  Brown,  contra. 


Moses  v.  The  State. 

Cobb,  J.    1.  "  No  question  as  to  the  legal  sufficiency  of  an  indictment  can 

be.  properly  raised  in  a  motion  for  a  new  trial.'*     Womhle  v.  StaUy  107 

Ga,  em ;  BosweU  v.  State,  114  Ga.  40. 
2.  The  evidence  warranted  the  verdict,  and  there  was  no  abuse  of  discretion 

iii  refusing  to  grant  a  new  trial. 

Judgment  affirmed,     AU  the  Justices  concur,  except  Simmons,  C.  J,,  absent. 

Submitted  June  19,— Decided  July  17,  1906. 

Indictment  for   larceny.       Before  Judge   MitchelL      Berrien 
superior  court.     April  10,  1905. 

Watts  &  J,   W,  Powell  and  J.  H,  Hull,  for  plaintiff  in  error. 
W.  E,  Thomas,  solicitor-general,  contra. 


George  v.  The  State. 

Candler,  J.  1.  This  court  will  not  consider,  in  lieu  of  a  brief  of  the  evi- 
dence, a  transcript  of  the  stenographer's  notes  of  the  testimony  tal^en  on 
the  trial  of  a  case,  consisting  of  questions  asked  by  counsel  and  the  anawers 
given  by  the  witnesses,  and  not  approved  by  the  trial  judge.  No  agreement 
of  counsel  can  avail  to  bring  such  a  document  to  the  attention  of  this  court, 
for  the  law  is  imperative  that  there  must  be  a  brief  of  the  evidence,  ap- 
proved by  the  judge  and  made  a  part  of  the  record.    Civil  Code,'§  5529. 

2.  The  indictment  charged  the  accused  with  the  offense  of  arson,  for  that  on 
a  named  day  he  did  *'set  fire  to  the  mill  and  machinery  building,  in  the 
city  of  Tlfton,  of  the  Tifton  Knitting  Mills,  same  being  a  house."  There 
was  no  demurrer  to  the  indictment.  Hefd,  that  it  was  not  error  to  allow 
the  State  to  prove  that  the  Tifton  Knitting  Mills  was  a  corporation. 
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8.  There  beiug  no  approved  brief  of  evidence  in  the  record,  other  questions 
made  by  the  motion  for  new  trial  can  not  be  decided. 
Judgment  (Affirmed,     All  the  Justices  concur,  except  Simmons,  C.  J.,  absent 

Submitted  Jane  19,  — Decided  July  17,  1906. 

Indictment  for  arson.     Before  Judge  MitchelL     Berrien  supe- 
rior court.     April  11,  1905. 

J.  Z.  Jackson  and  J.  W.  Powell^  for  plaintiff  in  error. 
W,  E.  Thomas^  solicitor-general,  contra. 


Brigman  V,  The  Statk 

JLfUMPKiH,  J.  1.  A  ground  of  a  motion  for  a  new  trial,  complaining  of  the 
admission  of  evidence,  which  does  not  show  that  any  objection  thereto 
was  made  at  the  time  of  its  admission,  or  what  such  objection  was,  is  witii- 
out  merit.  It  is  not  enough  to  show  that  ground  of  objection  existed  at 
the  time  of  the  making  of  the  motion. 

2.  The  verdict  was  supported  by  the  evidence. 

Judgment  cffflrmed.    AU  the  Justices  concur,  except  Simmons^  C.  J,,  obsenL 

Submitted  June  19,  — Deoided  July  17,  1906. 

Indictment  for  public  indecency.        Before  Judge  Parker. 
Appling  superior  court.        April  6,  1905. 

JV.  W.  Bennett,  for  plaintiff  in  error. 
John    W.  Bennett,  solicitor-general,  contra. 


RoBEKTS  V.  The  State. 

Fish,  P.  J.  1.  On  the  trial  of  one  chai^d  with  using  profane  language, 
without  provocation,  in  the  presence  of  a  female,  it  was  not  error  for  the 
court  to  instruct  the  jury  that  if  the  profane  language  '*  was  used  in  her 
hearing  that  would  be  in  her  presence^ ^  {Brady  v.  StaJbe,  48  (7a.  311), 
especially  when  the  court  in  the  same  connection  and  as  part  of  the  same 
sentence  charged  that  **  the  burden  is  upon  the  State  to  show  you  that 
the  defendant  knew  that  [the  female]  was  present,  or  else  that  the  circum- 
stances were  sufficient  to  show  that  he  must  have  known  that  she  was 
present.'* 

2.  The  evidence  authorized  the  verdict,  and  the  court  did  not  err  in  refusing 
a  new  triaL 
Judgment  affirmed,    AU  the  Justices  cofwmr,  except  Simmons^  C.  J,,  absent 


Submitted  June  19,-  Decided  July  17,  1906. 


Digitized  by  CjOOQIC 


606  MARCH  TERM,  1905.     .  (123 

Indictment  for  profane  languaga       Before  Judge  Eimsey. 
Dawson  superior  court     May  6,  1905. 

W.  j5.  Sloan,  for  plaintiff  in  error. 

W.  A.  Charters,  solicitor-general,  contra. 


McEvoY  V,  The  State. 

Ck>BB,  J.  1.  '*  Unless  there  be  great  superiority  in  phydoal  strength  of  an 
assailant  who  strikes  another  a  blow  with  his  fist,  or  ill  health  in  the 
assailed  at  the  time,  or  other  ciromdstances  prodooing  relatively  great  in- 
equality between  them  in  combat,  the  assailed  can  not  justifiably  resent 
the  blow  by  stabbing  the  assailant.'*  Morgan  v.  SMe^  119  Oa.  666  (8), 
and  cit. 

8.  Considered  as  a  whole,  the  charge  was  as  favorable  to  the  accused  as  he 
had  any  right,  under  the  facts  of  the  case,  to  demand.    The  evidence  fully 
warranted,  even  if  it  did  not  demand,  the  verdict ;  and  no  reason  i4>peaiB 
for  reversing  the  judgment. 
Judgment  affirmed.    All  the  Judices  concur^  except  Simmons,  C.  /.,  obsenL 

Sabmltted  Jane  19,— Dedded  July  17,  1906. 

Conviction  of  stabbing.     Before  Judge  Capn.     Chatham  su- 
perior court.     April  5,  1905. 

Bobert  L,  Colding,  for  plaintiff  in  error. 

W.  W.  Osborne,  solicitor^enercU,  and  2>.  J.  CfharUon,  contra. 


Oglesby  v.  The  State. 

^9  ^/  Fish,  P.  J.    1.  An  accusation   framed*  under  the  act  of  August  15,  1908 

i^  2171  {AciB  1908,  p.  90),  and  charging  that  the  accused  fraudulently  procured  from 


^-  ^^/  the  prosecutor  "  the  sum  of  forty  A  67/100  dollars,  or  the  value  thereof," 

was  subject  to  q>ecial  demurrer  on  the  ground  that  it  did  not  **  set  out 

what  property  or  other  thing  of  value  defendant  procured,*^  and  was  **too 

vague  and  indefinite  to  specifically  Inform  defendant  of  the  nature  of  the 

•  offense''  cbaxged.    See  Henderson  v.  State,  118  Oa,  1148. 

2.  Such  accusation  being  fatally  defective,  and  the  trial  court  having  ened 
in  overruling  the  qpecial  demurrer  thereto,  the  Supreme  Court  wUl  not, 
in  such  a  case,  pass  on  the  constitutiunality  of  the  act  of  the  General 
Assembly  upon  which  the  accusation  was  based.  See  Armttrong  v.  /ones, 
84  Oo.  809  (8). 
Judgment  reoersed,    AU  the  Justices  concur,  except  Simmons,  C  /.  ateat 

Argued  June  19,— Dedded  Jaly  17,  19C6. 
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Aocnsation  of  misdemeanor.      Before  Judge   Proffitt.     Elbert 
superior  court     May  10,  1905. 

WiUiam  D.  Tutt  Jr.,  for  plaintiff  in  error. 
Tlum,(u  J.  Brovm,  solicitor,  contra. 


Watts  v.  Mayor  and  Council  of  Forsyth. 

Cobb,  J.  Evidence  that  two  jugs  containing  six  or  seven  gallons  of  Intoidoat-^ 
ing  liqnor  were  found  in  the  house  of  the  accused,  in  a  **  dry  **  county,  that 
she  also  had  fifteen  or  twenty  empty  jugs,  which  apparently  had  contained 
whisky,  concealed  in  her  house,  that  the  accused  admitted  that  the  whisky 
in  the  jugs  was  hers,  that  certain  parties  stole  a  jug  of  whisky  from  the 
house  of  the  accused  during  her  ahsence,  and  that  nineteen  persons  at  dif- 
ferent times  had  given  the  accused  sums  of  money  ranging  from  fifty  cents 
to  two  dollars,  **to  order**  whisky  for  them,  was  sufficient  to  authorize  a 
finding  that  the  accused  had  violated  a  municipal  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors  for  the  purpose  of  unlawful  sale.  See  Tiicker 
V.  MouUrie,  122  Qa.  160. 
Judgment  affirmed.    All  the  Justices  concur ^  except  Simmons,  C.  /.,  absenL 

Argued  June  10,—  Decided  July  17,  1906. 

Certiorari     Before  Judge  Beagan.      Monroe  superior   court. 
May  8, 1905. 

Persons  <fe  Persons,  for  plaintiflf  in  error. 
Cdbaniss  &   Willingham,  contra. 


126    637 


Mats  v.  The  State. 

123    507 

Caxhuol,  J.    Under  repeated  rolings  of  this  court,  in  order  to  oonstitate  the  L^«^ 

crime  of  ahandonment  as  defined  in  the  Penal  Code,  §  114,  it  is  necessary 
that  the  child  shall  be  not  only  deserted  but  left  in  a  destitute  condition. 
If,  notwithstanding  the  desertion,  the  wants  of  the  child  be  provided  for  by 
others,  the  statutory  crime  of  abandonment  is  not  made  out.  McDaniel  v. 
CamiMl,  78  Gcl.  188 ;  Jemmerson  v.  State,  80  Oa.  Ill ;  Crow  v.  State,  9d 
Cfa.  297 ;  Daltan  v.  State,  118  Ga.  196. 
Judgment  reversed,  AUthe  Justices  concur,  except  Simmons,  C.  J,,  aJbsenU 

Argued  June  19,  —  Decided  Jaly  17, 190S. 

Accusation  of  abandoning  child.     Before  Judge  Clark.    City 
court  of  Forsyth.    May  4,  1905. 

Persons  &  Persons,  for  plaintiff  in  error. 
ff.  E.  Chanibliss,  solicitor,  contra. 
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Rahilly  v.  The  State. 

Lumpkin,  J.  The  verdict  of  guilty  in  this  case  was  supported  by  the  evidence, 
and,  having  been  approved  by  the  presiding  judge,  it  will  not  be  set  aside 
by  this  court. 

Judgment  affirmed,    AU  the  Jueticee  concur,  except  Simmone^  O.  /.,  absent. 

Sabmitted  June  19,  —  Decided  Jaly  17, 1906. 

Indictment  for  assault  with  intent  to  murder.     Before  Jadge 
Gann.     Chatham  superior  court     April  22,  1905. 
Rohert  L.    Colding,   for  plaintiff  in   error. 
William    W.    Osborne,  solicitor-general,  contra. 


Turner  v.  The  State. 


Evans,  J.  No  complaint  being  made  that  any  error  of  law  was  committed  on 
the  trial,  and  the  evidence  relied  on  by  the  State  for  a  conviction  bemg 
sufficient  to  sustain  the  finding  of  guilty  returned  l^  the  jury,  this  court  wiU 
not  undertake  to  control  the  exercise  by  the  presiding  judge  of  his  discretion 
in  refusing  to  grant  a  new  trial. 

Judgment  affirmed,    AU  the  Justices  concur,  except  Simmons,  G.  J.,  absent 

Argaed  July  10,  —  Decided  Jaly  17,  1905. 

Indictment  for  murder.  Before  Judge  Holden.  Hart  superior 
court.     June  7,  1905. 

W.  L.  Hodges  and  A,  A,  McCurry,  for  plaintiff  in  error. 

John  G,  Hart,  attorney-general,  and  David  W.  Meadow,  so- 
licitor-general, contra. 


i%^l  BASHINSKI  V.  THE  STATE  (two  cases). 

1.  The  Penal  Code,  §398  (making  penal  the  keeping  of  a  gaming-house  or 
renting  a  house  to  be  used  for  gaming)  defines  a  single  offense,  which  may 
be  committed  in  any  one  of  the  three  ways  therein  designated.  Therefore 
an  indictment  containing  two  counts,  one  chai^ng  the  defendant  with  main- 
taining a  gaming-house,  and  the  other  with  knowingly  renting  the  house 
with  the  view  and  expectation  of  the  same  being  used  for  gaming,  is  not 
open  to  demurrer  on  the  ground  of  miqoinder  of  separate  and  distinct  of- 
fenses. Kor  was  the  second  count  defective  because  the  name  of  the  tenant 
was  not  averred. 

2.  The  verdict  against  the  special  plea  in  bar  is  not  reviewable  by  direct  ex- 
ception, assigning  error  that  it  is  contrary  to  law  and  the  evidence. 

3.  Where  guilty  knowledge  is  the  gist  of  the  offense,  anything  going  to  aiiow 
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the  existence  of  Boch  knowledge  is  admissible  iu  evidence,  ai>d  it  is  imma- 
terial when  and  from  what  source  such  knowledge  was  acquired. 

i.  Evidence  of  a  prior  conviction  of  a  similar  offense,  or  of  the  pendency  of 
an  indictment  charging  a  like  offense,  offered  by  the  State,  is  incompetent 
to  prove  the  charge  made  in  the  Indictment  under  which  the  defendant  is 
being  tried.  Such  evidence  is  hurtful  as  giving  the  jury  an  opportunity  to 
infer  that  the  accused  is  a  persistent  violator  of  the  law  against  gaming,  and 
is  in  all  likelihood  guilty  of  the  specific  charge  then  brought  against  him. 

6.  Testimony  that  the  defendant  was  lessee  of  the  premises  during  the  period 
within  which  it  was  alleged  gaming  was  carried  on  in  the  house  was  admis- 
sible as  showing  he  had  control  over  the  premises. 

6.  If  the  defendant  did  not  rent  the  premises  for  an  illegal  or  immoral  pnr^ 
pose,  be  was  under  no  obligation  to  use  ordinary  diligence  in  discovering 
the  use  to  which  the  premises  were  put ;  but  if  the  circumstances  of  the  con- 
duct of  that  business  were  such  as  to  put  him  upon  notice  that  the  prem- 
ises were  used  for  gaming,  the  jury  would  be  authorized  to  find  that  the 
defendant  had  knowledge  that  the  premises  were  so  used. 

Submitted  July  10,  —  Decided  July  17,  1906. 

Indictment  for  renting  room  for  gaming.  Before  Judge 
Hodges.     City  court  of  Macon,    June  13,  1905. 

John  B.  Cooper   and  M,  G.  Bayne,  for  plaintiff  in  error. 
William  Bninson,  solidtor-general,  contra. 

Evans,  J.  The  indictment  against  the  defendant  contained 
two  counts,  the  first  charging  him  with  keeping  and  maintaining 
a  gaming-house  where  persons  were  permitted,  with  his  knowl- 
edge, to  come  together  and  play  for  money  and  other  things  of 
value,  and  the  second  charging  that  he  "  did  knowingly  rent  and 
let  a  house  and  room  with  the  view  and  expectation  of  the  same 
being  used  as  a  gaming-house  and  gaming-room."  To  this  indict- 
ment the  defendant  demurred  on  the  grounds,  that  the  second 
count  did  not  specify  the  name  of  the  tenant  to  whom  the  prem- 
ises were  rented ;  and  that  there  was  a  misjoinder  of  oflTenses,  and 
the  court  should  require  the  State  to  elect  upon  which  count  it 
would  proceed.  The  demurrer  was  overruled.  The  defendant 
then  filed  a  plea  of  former  conviction.  This  plea  was  traversed 
by  the  State,  and  the  issue  was  submitted  to  a  jury,  who  found 
in  favor  of  the  traverse  and  against  the  plea.  Thereupon  the 
defendant  sued  out  a  bill  of  exceptions  complaining  of  the  over- 
ruling of  his  demurrer,  and  that  the  verdict  of  the  jury  was  con- 
trary to  law  and  without  evidence  to  support  it.  Afterwards,  at 
the  same  term,  the  defendant  was  put  upon  trial,  and  convicted 
He  made  a  motion  for  a  new  trial,  which  was  overruled,  and  he 
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sued  ont  a  second  bill  of  exceptions^  therein  complaining  of  the 
refusal  to  grant  a  new  trial  upon  the  various  grounds  set  out  in 
his  motion.     The  cases  were  argued  together  before  this  court 

1.  There  is  no  merit  in  any  of  the  grounds  of  the  demurrer. 
The  charge  in  the  indictment  was  stated  in  the  language  of  the 
statute.  Penal  Code,  §  398.  It  is  not  necessary,  in  an  indict- 
ment for  knowingly  renting  a  house  with  a  view  and  expectation 
of  the  same  being  used  as  a  gaming-house,  that  the  name  of  the 
tenant  should  be  averred.  9  Enc.  PL  &  Pr.  775.  Neither  was 
there  a  misjoinder  of  offenses.  The  offense  of  keeping  a  gaming- 
house, as  defined  in  the  section  of  the  Penal  Code  above  cited, 
may  be  committed  in  any  one  of  the  three  ways  therein  desig- 
nated. The  purpose  of  the  statute  was  to  make  penal  the  main- 
tenance of  a  gaming-house,  whether  it  was  conducted  directly 
by  the  owner  or  by  his  servant  or  agent,  or  whether  he  permitted 
persons  to  come  together  at  his  house  and  play  for  money  or 
other  thing  of  value,  or  knowingly  rented  a  house  with  the  view 
and  expectation  that  it  should  be  used  for  that  purposa  Thus 
it  has  been  held  that  upon  an  indictment  for  keeping  a  gaming- 
house, and  also  for  renting  a  house  to  be  used  for  gaming,  a  gen- 
eral verdict  of  guilty  is  sufficient.    Dohnte  v.  State,  68  Oa.  339. 

2.  Where  an  issue  of  fact  has  been  tried  by  a  jury  and  a  ver- 
dict returned,  and  the  losing  party  desires  to  have  the  correct- 
ness of  the  verdict  reviewed  by  this  court,  a  motion  for  a  new 
trial  is  indispensable.  Holsey  v.  Porter,  105  Oa.  837 ;  Bacon  v. 
Jones,  117  Oa,  497.  There  was  no  motion  for  a  new  trial  com- 
plaining of  the  finding  of  the  jury  upon  the  issue  formed  by  the 
traverse  to  the  plea  of  autrefois  convict,  but  the  verdict  is  attacked 
by  direct  bill  of  exceptions.  This  being  true,  we  can  not  under- 
take to  pass  upon  the  correctness  of  that  verdict. 

3.  During  the  course  of  the  trial  on  the  indictment,  the  court 
admitted  the  testimony  of  a  witness  that  two  of  the  persons  who 
frequented  the  place  where  gaming  was  conducted,  one  of  whom 
the  State  contended  was  the  tenant  of  the  defendant^  were  profes- 
sional gamblers  and  had  been  for  ten  years.  This  evidence  was 
objected  to,  because,  at  a  prior  term  of  the  court,  the  defendant 
had  been  convicted  of  the  offense  of  keeping  and  maintaining  a 
gaming-house  by  renting  the  house  to  one  of  these  persons  who 
the  witness  testified  were  professional  gamblera     The  defendant 
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urged  the  further  objection  that  the  reputation  of  these  persons  at 
a  period  extending  beyond  the  statute  of  limitations  was  irrel- 
evant* The  ^t  of  the  offense  of  knowingly  renting  a  house  for 
the  practice  of  gaming  is  knowledge  on  the  part  of  the  landlord 
that  the  house  is  to  be  used  for  that  purpose.  Knowledge  may  be 
proved  by  circumstances.  As  was  said  in  Bashinski  v.  State,  122 
Oa.  164,  where  guilty  knowledge  is  the  gist  of  the  offense,  any- 
thing going  to  show  the  existence  of  such  knowledge  is  admissible, 
and  it  is  immaterial  when  or  from  what  source  such  knowledge 
was  acquired. 

4.  The  court  also  allowed  in  evidence,  over  the  defendant's 
objection,  an  indictment  against  him,  charging  him  with  having 
committed  a  Uke  offense  on  November  14,  1904,  with  a  verdict 
of  guilty  indorsed  thereon,  and  a  presentment  against  the  de- 
fendant, charging  him  with  the  offense  of  keeping  a  gaming-house, 
in  the  language  of  the  indictment  under  which  be  was  being  tried, 
as  having  been  committed  on  January  1,  1905,  upon  which  latter 
charge  he  had  not  been  tried.  The  objection  to  this  evidence  was 
that  it  was  irrelevant  and  hurtful  to  the  accused.  The  present- 
ment could  under  no  circumstances  be  of  any  evidentiary  value. 
It  amounted  to  merely  an  accusation  by  the  grand  jury  that  the 
defendant  was  guilty  of  the  offense  therein  charged.  The  indict- 
ment under  which  he  had  previously  been  convicted  was  likewise 
irrelevant,  because  it  was  in  no  sense  competent  evidence  to 
prove  the  charge  made  in  the  indictment  under  which  the  defend- 
ant was  then  being  tried.  That  the  admission  of  this  evidence 
was  harmful  is  manifest.  In  this  improper  way  the  jury  were 
informed  that  the  defendant  had  been  previously  convicted  of  a 
similar  offense  and  that  a  charge  of  having  committed  a  like 
offense  was  still  pending  against  him.  Thus  the  jury  were  given 
the  opportunity  to  infer  that  the  accused  was  a  persistent  violator 
of  the  laws  against  gaming  and  was  in  all  likelihood  guilty  of  the 
specific  charge  then  brought  against  him. 

5.  Objection  was  made  to  the  testimony  of  the  owner  of  the 
premises,  that  he  had  rented  the  same  to  the  defendant  This 
testimony  was  competent  to  show  that  the  defendant,  by  virtue 
of  his  lease,  had  control  of  the  premises  during  the  period 
within  which  it  was  alleged  the  house  was  conducted  as  a  gam- 
ing establishment 
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6.  Criticism  is  made  upon  a  charge  of  the  court,  to  the  effect 
that  the  defendant  would  be  guilty  if  he  ''  ought  to  have  known 
of  the  character  of  the  room  in  the  exercise  of  the  care  of  an 
ordinarily  prudent  man."  It  is  apparent,  from  a  reading  of  the 
entire  charge  of  the  court,  that  the  presiding  judge  intended  to 
instruct  the  jury  that  if  the  circumstances  disclosed  by  the  evi- 
dence were  sufficient  to  satisfy  a  man  of  ordinary  intelligence 
that  the  rented  premises  were  being  put  to  an  illegal  use,  or 
at  the  time  he  rented  the  same  he  had  good  reason  to  expect 
they  would  be  put  to  such  a  use,  then  the  jury  would  be  au- 
thorized to  find  that  the  accused  had  knowledge  of  the  purpose 
for  which  the  house  was  rented  from  him  and  was  used  by 
his  tenant.  The  instruction  complained  of,  however,  is  sus- 
ceptible of  the  consti-uction  that  the  law  imposed  upon  the  de- 
fendant the  duty  of  exercising  ordinary  diligence  in  ascertaining 
the  character  of  the  business  conducted  in  the  house  over  which 
he  had  control  If  the  defendant  did  not  rent  the  premises  for 
an  illegal  or  immoral  purpose,  he  was  under  no  obligation  to 
use  ordinary  diligence  in  discovering  the  use  to  which  the  prem- 
ises were  put;  but  if  the  circumstances  of  the  conduct  of  that 
business  were  such  as  to  put  him  upon  notice  that  the  premises 
were  used  for  gaming,  the  jury  would  be  authorized  to  find  that 
the  defendant  had  knowledge  that  the  premises  were  so  used. 
Rivers  v.  StatCy  118  Oa,  42.  Upon  the  next  trial  of  the  case 
the  court  will  doubtless  so  frame  its  charge  as  to  leave  the  jury 
to  determine  whether  or  not,  under  the  circumstances  brought 
to  light,  the  defendant  did  in  point  of  fact  know  that  the  prem- 
ises rented  by  him  were  used  as  a  gaming-house,  and  that  the 
illegal  business  therein  conducted  was  with  his  tacit  permission 
and  consent 

Jvdgment  in  the  one  case  affirmed ;  in  the  other  reversed.  All 
the  Justices  concur,  except  Simmons,  C,  •/".,  absent 


ANDERSON   et   aL,  commissioners,   v.  NEWTON   et  al^  and 

vice  versa, 

^5rr^  !•  A  bill  of  exceptions  which  sets  forth  a  general  complaint  of  the  granting 
1^3  512  of  an  injunction  will  not  be  dismissed  on  the  ground  that  it  does  not  oon- 
tain  a  legally  sufficient  assignment  of  error,  if  it  be  practicable  for  this 
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court,  looking  to  both  the  bill  of  exceptions  and  tlie  transcript  of  the 
record,  to  ascertain  what  questions  were  passed  on  by  the  trial  judge  and 
what  rulings  the  plaintiff  in  error  seeks  to  have  reviewed. 

2.  The  carrying  out  of  a  contract  to  build  a  court-house  should  not  be  en- 
joined at  the  instance  of  taxpayers  on  the  ground  that  the  county  author^ 
ities  failed  to  observe  the  requirement^  of  the  Political  Code,  §345,  when 
it  appears  that  there  has  been  a  substantial  compliance  with  its  pro- 
visions respecting  an  advertisement  for  bids,  putting  the  public  on  notice 
of  the  **  extent  and  character  of  the  work  to  be  done  and  the  terms  and 
time  for  payment" 

8.  County  commissioners  have  a  broad  discretion  in  passing  upon  the  neces- 
sity of  erecting  suitable  buildings  for  county  purposes  and  selecting  an  ap- 
propriate site  therefor;  and  the  reviewing  power  of  the  judge  of  the  SU' 
perior  court  should  be  exercised  with  caution,  and  no  interference  had 
miless  it  be  manifest  that  the  county  authorities  are  abusing  the  discre- 
tion vfith  which  they  are  vested,  or  that  the  tax  which  they  propose  to 
levy  to  meet  the  cost  of  construction  is  exorbitant  and  will  therefore  im- 
pose an  unauthorized  hardship  upon  the  taxpayer.  That  he  may  be  also 
subject  to  municipal  taxation  affords  no  reason  for  enjoining  the  col- 
lection of  a  county  tax  which  is  not  itself  exorbitant,  inasmuch  as  the 
needs  of  the  county  are  not  to  be  suffered  to  go  unsatisfied  because  of 
any  independent  burden  upon  the  taxpayer  which  he  assumes  by  becom- 
ing a  resident  of  a  town  or  city. 

4.  Whether  the  funds  with  which  to  meet  the  expenditure  shall  be  raised 
by  a  tax  for  the  current  year,  or  by  affording  the  voters  of  the  county 
an  opportunity'  to  authorize  the  issuance  of  bonds  at  an  election  duly 
held  for  that  purpose,  is  a  matter  solely  for  the  determination  of  the 
county  authorities,  and  their  decision  as  to  this  matter  is  not  subject  to 
review  by  the  judge  of  the  superior  court,  who  has  no  power  to  order 
an  election  or  to  delay  action  on  the  part  of  the  commissioners  till  they 
refer  to  the  voters  of  the  county  the  question  of  the  expediency  of  a 
bond  issue. 

Argued  June  20,  —  Decided  Jaly  17,  1906. 

Injunction.  Before  Judge  Lewis.  Morgan  superior  court. 
May  30,  1905. 

On  March  16,  1905,  the  commissioners  of  Morgan  county  ad- 
vertised for  bids  to  erect  a  new  court-house  for  that  county,  the 
cost  of  the  same  not  to  exceed  $40,000,  including  furniture,  if 
built  on  what  was  known  as  the  "  jail  lot,"  or  $46,000,  including 
furniture,  if  erected  on  the  present  site  of  the  court-house.  In 
the  advertisement  the  general  character  of  the  building  to  be 
erected,  its  size,  and  the  materials  of  which  it  was  to  be  built 
were  stated,  and  reference  was  made  to  minute  plans  and  specifi- 
cations of  file  in  the  office  of  the  county  commissioners,  accord- 
ing to  which  the  building  was  to  be  erected.  The  advertisement 
also  provided  that  the  constmction  of  the  building  should  com- 
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mence  on  May  22,  1905,  and  that  it  should  be  completed  by 
December  28  of  that  year,  payments  for  the  work  and  materials 
to  be  made  to  the  contractor  as  the  structure  reached  certain 
specified  stages  of  completion,  the  last  payment  to  be  made  when 
the  building  was  fuUy  completed  and  was  accepted  by  the  archi- 
tects and  the  county  commissioners.  A  further  stipulation  was 
that  each  bidder  should  deposit  with  his  bid  a  certified  check  for 
81,000,  payable  to  the  county  commissioners,  as  a  guarantee  that 
he  would  enter  into  a  contract  with  the  county  upon  the  terms 
of  his  bid  within  twenty  days  after  its  acceptance,  and  give  a 
bond  with  security  for  the  faithful  performance  of  his  contract, 
in  double  the  amount  of  the  contract  price  of  the  building ;  and 
that,  upon  his  failure  to  enter  into  such  a  contract  and  give  such 
a  bond,  the  check  was  to  be  retained  by  the  county  commission- 
ers and  forfeited  as  liquidated  damages.  On  April  20,  1905,  the 
county  commissioners  awarded  the  contract  to  the  Winder  Lum- 
ber Company,  its  proposal  to  ereot  the  new  court-hoHse  on  the 
jail  lot  for  $39,780,  including  all  furniture  called  for  by  the  speci- 
fications, being  the  lowest  and  best  bid  received.  Upon  the  same 
day,  a  written  contract  providing  for  the  erection  of  the  building 
was  duly  executed  by  the  representatives  of  both  contracting 
parties,  but  up  to  May  15,  1905,  no  bond  was  furnished  by  the 
contractor.  On  that  day  John  T.  Newton  and  other  citizens  and 
taxpayers  of  Morgan  county  instituted  an  equitable  proceeding 
in  the  superior  court  of  that  county,  the  purpose  of  which  was 
to  restrain  the  county  authorities  from  proceeding  under  this 
contract  to  build  a  new  court-house.  The  complainants  alleged, 
among  other  things,  that  the  advertisement  for  bids  was  l^ally 
insufficient,  being  too  indefinite  in  certain  particulars  to  put  bid- 
ders and  the  public  at  large  upon  notice  of  the  terms  and  condi- 
tions upon  which  the  county  commissioners  proposed  to  award 
a  contract  for  the  building  of  a  new  court-house;  that  the  present 
structure,  while  cs^  commodious,  was  in  perfect  repair  and  was 
adapted  to  all  immediate  needs  of  the  county;  that  its  financial 
condition  was  not  such  as  to  warrant  the  expenditure  necessary 
to  procure  a  building  of  the  kind  which  the  commi^oners  pro- 
posed to  erect,  and  to  levy  a  direct  tax  sufficient  to  meet  this 
expenditure  would  be  so  burdensome  and  oppressive  as  to  amount 
to  a  confiscation  of  the  property  of  the  citizens  of  the  county, 
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nine  tenths  of  whom  were  opposed  to  the  levy  of  a  tax  for  this 
parpose;  that  the  county  commissioners  did  not  in  good  faith 
intend  to  raise  the  necessary  amount  by  a  tax  imposed  for  the 
current  year,  but  to  issue  county  warrants  to  the  contractor  which 
would  represent  a  ''floating  indebtedness"  against  the  county, 
which  its  authorities  could  not  l^ally  create,  but  which  they 
proposed  to  meet  by  ordering  an  election  to  vote  on  issuing  bonds 
to  provide  the  means  of  paying  oflF  this  indebtedness  after  it  was 
incurred,  contrary  to  the  provisions  of  the  constitution ;  and  that 
in  no  event  should  the  county  commissioners  be  permitted  to  give 
effect  to  the  bid  of  the  Winder  Lumber  Company,  it  not  being 
in  accord  with  the  terms  of  the  advertisement  nor  advantageous 
to  the  county,  and  that  company  having  forfeited  its  deposit  of 
$1,000  by  failing  to  enter  into  a  written  contract  and  give  the 
required  bond  within  the  time  limited,  which  forfeiture  the 
county  commissioners  ought  not  to  be  allowed  to  waive.  The 
complainants  prayed  that  the  county  commissioners  be  enjoined 
from  proceeding  to  build  the  proposed  new  court-house  till  "  bids 
shall  be  made  and  accepted  after  proper  notice  and  advertisement, 
and  until  a  vote  for  the  issue  of  bonds  to  build  said  court-house 
shall  have  lawfully  been  held;"  and  that,  "in  the  supervisory 
powers  of  the  court,  the  levy  of  a  direct  present  tax  this  year  to 
pay  for  said  court-house  be  enjoined  as  unnecessary  and  exorbi- 
tant, at  least  till  said  bond  election  shall  have  been  held." 

The  Winder  Lumber  Company,  which  was  made  a  party  de- 
fendant, filed  an  answer  in  which  it  offered  the  following  expla- 
nation of  its  failure  to  furnish  a  bond  within  twenty  days  after 
the  contract  was  awarded:  Immediately  after  its  bid  was  ac- 
cepted on  April  20,  its  manager,  J.  B.  Williams,  was  approached 
by  the  local  agents  of  a  guaranty  company,  who  solicited  the 
privilege  of  furnishing  the  bond,  but  for  some  reason  failed  to 
furnish  him  with  the  application  therefor  till  April  26,  when  he 
at  once  signed  and  returned  it  to  them.  On  May  10,  they  noti- 
fied him  that  their  company  could  not  write  the  bond;  where- 
upon he  promptly  took  steps  to  have  a  bond  written  by  another 
company,  which  executed  the  required  bond  on  May  16,  and  the 
same  was  mailed  to  the  board  of  county  commissioners  on  May 
18,  being  received  by  the  board  three  or  four  days  before  work 
was  to  be  commenced  on  the  building,  and  being  still  retained  by 
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the  boarcL     Williams  was  induced  to  procure  this  bond  by  the 
assurance  of  the  chairman  of  the  board  that  the  bond  would  be 
accepted  if  tendered  before  the  22d  of  May,  the  day  when  work 
was  to  b^n.      The  defendant  company  also  alleged  that  it  was 
ready  and  willing  to  comply  with  its  contract,  if  permitted  to  do 
so ;  but  stated  very  frankly  that  it  was  perfectly  indiflFerent  as  to 
whether  it  was  allowed  to  build  the  court-house,  the  delay  caused 
by   the   litigation   having    already   damaged   the   company   and 
worked  a  hardship  upon  it.     The  company  prayed  that  the  court 
decree  that  there  had  been  no  forfeiture  of  the  deposit  of  $1,000, 
and  that  the  board  of  county  commissioners  be  required  to  return 
the  check  for  that  amount,  as  well  as  the  bond  furnished  by  the 
company,  the  board  not  having  accepted  the  bond  nor  indicated 
whether  or  not  it  proposed  to  do  so.     The  county  commissioners 
filed  an  answer,  in  which  they  took  issue  with  the  complainants 
as  to  the  necessity  of  having  a  new  court-house,  and  wherein  they 
insisted  that  the  steps  taken  by  the  board  to  procure  a  suitable 
building  were  in  all  respects  legal  and  proper,  especially  in  view 
of  the  fact  that  on  January  18,  1905,  an  election  had  been  held 
in   the  county  for  the  purpose  of  determining  whether  bonds 
should  be  issued  to  raise  the  necessary  funds  with  which  to  build 
a  new  court-house,  and  the  requisite  number  of  votes  to  authorize 
the  issuance  of  bonds  had  not  been  polled.     The  commissioneis 
further  answered,  that  while  it  was  their  intention  to  issue  county 
warrants  in  payment  for  the  building  as  the  work  thereon  pro- 
gressed, these  warrants  were  all  to  be  paid  on  or  before  December 
28,  1905,  out  of. funds  to  be  raised  by  the  levy  of  a  tax  suflBcient 
to  meet  these  obligations ;  and  that  no  debt  against  the  county 
such  as  is  prohibited  by  the  constitution  would  be  created,  nor 
would  the  tax  imposed  amount  to  a  confiscation  of  the  property 
of  the  citizens,  though  doubtless  the  burden  upon  them  would  be 
less  were  they  willing  to  authorize  the  issuance  of  bonds.     As  to 
the  failure  of  the  contractor  to  furnish  a  bond  within  the  time 
limited  in  the  advertisement  for  bids,  the  commissioners  replied 
that  it  was  within  th^ir  discretion  to  waive  the  forfeiture  and 
allow  the  contractor  to  comply  with  the  contract,  though,  owing 
to  the  restraining  order  served  upon  them,  they  had  not  under- 
taken to  pass  upon  the  sufficiency  of  the  bond  which  had  been 
mailed  to  them  by  the  contractor  before  the  date  upon  which 
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work  was  to  Hiave  commenced  on  the  building,  nor  had  they  in 
any  way  waived  any  right  of  the  county  to  insist  upon  the  for- 
feiture. 

At  the  interlocutory  hearing  much  evidence  was  introduced, 
pro  and  con,  as  to  the  expediency  of  building  a  new  court-house, 
in  view  of  the  condition  of  the  structure  then  in  use  and  its  ca- 
pacity to  serve  the  present  needs  of  the  county.  After  consid- 
ering the  evidence  bearing  upon  this  and  other  issues  involved, 
the  court  passed  an  order  reciting  that,  in  the  opinion  of  the  pre- 
siding judge,  "the  county  commissioners  have  the  right  to  de- 
cide whether  a  new  court-house  should  be  built  or  not,  and  have 
sthe  right  to  decide  where  the  same  should  be  located/*  as  well 
as  the  "  right,  if  it  become  necessary  8o  to  do,  to  levy  a  tax  this 
year  to  pay  for  the  same;"  but  the  court  is,  "however,  of  the 
opinion  that  no  such  urgent  necessity  exists  as  to  justify,  under 
the  circumstances  of  this  case,  the  levy  of  such  a  tax  before  the 
people  have  had  another  opportunity  to  vote  on  bonds.  While 
the  court  sees  no  irregularity  [in]  the  making  of  a  con^ct  with 
the  Winder  Lumber  Company  which  might  not  be  waived,  said 
company  consenting  in  open  court  to  setting  the  same  aside,  it  is 
therefore  ordered  that  any  further  prosecution  of  thetsame  on 
the  part  of  the  parties  thereto  be  enjoined  and  restrained,  and 
that  the  said  commissioners  be  enjoined  from  longer  detaining 
the  $1,000.00  and  the  indemnity  bond  deposited  with  said  con- 
tracL  It  is  further  ordered  that  the  said  commissioners  be  re- 
strained from  entering  into  any  contract  to  build  said  court- 
house, or  from  levying  any  tax  to  pay  for  the  same  until  they 
shall  have  first  submitted  to  the  people,  as  provided  by  law,  the 
question  whether  bonds  shall  be  authorized  to  build  said  court-' 
house."  To  the  granting  of  this  injunction  the  county  commis- 
sioners excepted;  and  by  cross-bill  of  exceptions  the  complain- 
ants assign  error  upon  the  order  of  the  court  in  so  far  as  it  sets 
forth  the  decision  of  the  court  that  it  was  within  the  power  of  the 
county  commissioners  to  determine  the  necessity  of  building  a 
new  court-house  and  to  choose  the  site  thereof,  as  well  as  to  levy 
a  tax  to  raise  the  amount  necessary  to  erect  the  building,  and 
that  there  was  no  irregularity  in  the  steps  taken  in  advertising 
for  bids  and  awarding  the  contract  to  the  Winder  Lumber  Com- 
peny. 
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George  &  Anderson,  for  the  county  commissioners. 

Wiiliford  &   Middlebrooks,  S.  K  Sibley,  and   C.  H.  Brand, 
contra. 

Evans,  J.     (After  stating  the  facts.)     1.  On  the  call  of  the 
case  in  this  court,  a  motion  was  made  to  dismiss  the  main  bill  of 
exceptions,  on  the  ground  that  it  contained  no  legally  sufficient 
assignment  of  error.    The  plaintiffs  in  error  therein  complain,  in 
general  terms,  that  the  court  erred  in  holding,  (1)  that  there  was 
no  such  urgent  necessity  as  justified  the  levy  of  a  tax  before  the 
people   had  been  afforded  another  opportunity  to  vote  on  the 
issuance  of  bonds ;  and  (2)  for  this  reason  the  commissioners  should 
be  enjoined  from  carrying  into  effect  the  contract  made  with  the 
Winder  Lumber  Company,  notwithstanding  there  was  no  irregu- 
larity  connected  with  that  contract   which   the   commissioners 
were  not  authorized  to  waiva     While  the  exceptions  to  the  judg- 
ment of  the  court  may  not  be  altogether  orthodox,  in  that  no 
specific  reason  is  assigned  why  ^  the  rulings  of  the  court  were 
erroneous,  yet  we  think  they  are  legally  sufficient,  tested  by  the 
loose  practice  to  which  our  Creneral  Assembly  has  lent  its  coun- 
tenance.    The  Civil  Code,  §5569,  declares  that  this  court  shall 
not  "  dismiss  any  case  for  any  want  of  technical  conformity  to  the 
statutes  or  rules  r^ulating'the  practice  in  carrying  cases  to  [this] 
court,  where  there  is  enough  in  the  bill  of  exceptions  or  transcript 
of  the  record  presented,  or  both  together,  to  enable  the  court  to 
ascertain  substantially  the  real  questions  in  the  case  which  the 
parties  seek  to  have  decided."     "In  other  words,  an  assignment 
of  error  will  be  sufficient  if  this  court,  viewing  it  in  the  light  of 
the  record,  can  ascertain  substantially  what  questions  the  trial 
court  passed  on,  and  which  are  sought  to  be   reviewed  here." 
Turner  v.  Alexander,  112  Oa,  821.     In  an  endeavor  to  follow 
this  legislative  mandate,  this  court,  in  Carter  v.  Jackson,  115  Ga. 
679,  laid  down  the  rule  that  "A  general  exception  to  the  judg- 
ment,  and  a  specific  assignment  of  error  on  the  special  ruling 
upon  which  the  judgment  was  based,  is  sufficient  to  present  for 
consideration  the  question  whether  the  court  erred  in  the  special 
ruling  complained  of,  and  in  entering  the  general  judgment"  in 
accordance   with   such  ruling.     In  Atlanta  Ry.   Co,  v.  AtlafUa 
Rapid   Transit  Co.,   113   Oa.  481,  the  complaint  made  of  the 
refusal  to  grant  an  injunction  was  that  the  judgment  of  the  court 
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was  contrary  to  the  law  and  evidence  in  the  case,  without  assign- 
ing any  reason  why  this  was  so;  and  still  the  assignment  of 
error  was  deemed  sufiQcient  to  withstand  a  motion  to  dismiss  the 
vrrit  of  error.  In  Wyatt  v.  CrowdeVy  112  Oa,  168,  this  court 
was  able  to  ascertain  from  the  record  that  the  refusal  of  an  injunc- 
tion was  necessarily  based  upon  the  opinion  entertained  by  the 
judge  that  the  petition,  taken  as  true,  did  not  entitle  the  plaintiffs 
to  the  relief  prayed  for ;  and  this  being  so,  a  general  complaint 
that  the  court  erred  in  denying  an  injunction  was  held  to  be  a 
legally  sufficient  assignment  of  error.  Likewise,  where  the  direc- 
tion of  a  verdict  has  been  characterized  as  erroneous,  without  any 
reason  being  assigned  why  the  judgment  of  the  court  was  wrong, 
we  have  retained  writs  of  error  upon  the  bare  supposition  that  the 
plaintiff  in  error  intended  to  attack  the  judgment  on  the  ground 
that,  in  view  of  the  pleadings  and  the  evidence  submitted  in 
support  thereof,  the  court  committed  an  error  of  law  in  holding 
that  the  party  in  whose  favor  the  verdict  was  directed  was 
entitled  to  prevail.  Phillips  v.  Railway  Oo.,  112  Oa.  197; 
Howell  V.  Pennington,  118  Oa.  496-7;  Taylor  v.  McLaiighlin, 
120  Ga.  705.  In  the  present  case,  the  pleadings  disclose  what 
issues  of  fact  were  presented  for  determination,  and  the  bill  of 
exceptions  contains  a  brief  of  the  evidence  offered  in  support  of 
the  contentions  of  the  respective  parties.  We  are  thus  in  a  posi- 
tion to  determine  by  what  rules  of  law  the  presiding  judge  should 
have  been  guided  in  the  exercise  of  his  discretionary  powers,  and 
the  written  order  which  he  passed  sets  forth  his  decision  upon 
each  of  the  several  questions  on  which  he  undertook  to  pass. 
The  county  commissioners  acquiesce  in  the  correctness  of  some  of 
the  rolings  therein  made,  but  complain  that  the  rulings  made  on 
some  of  the  questions  passed  on  were  erroneous.  We  therefore 
are  informed  that  they  have  a  more  or  less  definite  consciousness 
that  the  rulings  excepted  to  are  wrong,  and  we  are  doubtlesa 
warranted  in  assuming  that  they  are  attacked  on  the  ground  that, 
in  view  of  the  undisputed  facts  appearing  on  the  trial  and  the  law 
applicable  thereto,  the  court  incorrectly  held  it  was  within  itc 
province  to  grant  an  injunction  for  the  reasons  set  forth  in  the 
order  which  it  passed.  Upon  this  assumption  the  motion  to  dis- 
miss the  writ  of  error  is  overruled ;  and  we  will  upon  this  assump- 
tion endeavor  to  deal  with  what  we  conceive  to  be  the  actual 
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grounds  upon '  which  the  parties  enjoined  complain   that   their 
liberty  of  action  in  the  premises  has  been  interfered  with. 

2.  The  court  correctly  held  the  advertisement  for  bids  to  erect 
a  new  court-house  was  not,  for  any  of  the  reasons  urged  by  the 
complainants,  too  uncertain  and  indefinite  to  put  bidders  and 
the  general  public  on  notice  of  the  terms  and  conditions  upon 
which  the  structure  was  to  be  built.  The  advertisement  ex- 
pressly provided  that  bids  were  to  include  the  furnishing  of 
furniture  for  the  building,  and  referred  to  plans  and  specifica- 
tions on  file  in  the  ofl&ce  of  the  board  of  county  commission- 
ers for  minute  information  as  to  the  character  of  the  structure 
and  the  kind  and  quantity  of  furniture  with  which  it  was  to 
be  fitted.  That  bids  were  invited  for  the  construction  of  a 
court-house  on  a  given  site  not  to  exceed  a  stated  amount,  and 
also  for  the  erection  of  the  building  on  a  different  site  at  a 
cost  not  exceeding  another  stated  amount,  did  not  render  the 
invitation  confusing.  Separate  advertisements  asking  for  sep- 
arate bids  would  not  better  have  given  notice  uf  the  intention 
of  the  commissioners  to  decide  whether,  after  the  cost  of  erect- 
ing the  building  on  each  of  the  sites  mentioned  had  been  as- 
certained, the  contract  would  be  let  to  the  lowest  bidder  pro- 
posing to  erect  the  court-house  on  the  "  jail  lot,"  or  to  the  low- 
est bidder  proposing  to  erect  the  structure  on  the  site  on  which 
stands  the  building  now  used  as  a  court-house.  We  can  not 
conceive  that  any  bidder  who  had  suflBcient  intelligence  to  erect 
such  a  building  was  deterred  from  bidding  simply  because  he 
did  not  understand  that  the  commissioners  wished  to  ascertain, 
before  awarding  the  contract,  what  would  be  the  relative  cost  of 
erecting  the  new  court-house  on  the  present  site  as  compared 
with  the  cost  of  erecting  it  on  the  "jail  lot."  The  times  and  the 
terms  of  payment  of  the  contract  price  were  stated  with  all 
necessary  particularity ;  that  full  payment  was  to  be  made  within  • 
the  current  year  was  stated  beyond  peradventure.  County 
warrants  were  to  be  issued  as  the  work  progressed  from  one 
stage  of  Qompletion  to  another,  the  same  to  be  ''due  and  paid 
on  or  before  Dec.  28,  1905;"  presumably,  it  was  contemplated 
that  these  warrants  would  be  paid  promptly  as  issued ;  certainly 
there  is  no  suggestion  to  the  contrary,  but  an  express  stipula* 
tion  that  they  were  to  be  paid  ''on  or  before"  the  date  fixed 
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for  the  completion  of  the  building.  A  l^al  promise  of  pay- 
ment is  made,  and  it  can  not  be  assumed  that  the  commission- 
ers bad  no  intention  of  performing  this  promise.  Though  there 
might  be  no  secret  of  the  fact  that  the  county  owed  certain 
outstanding  indebtedness  and  had  little  or  no  ready  funds  in  its 
treasury,  this  circumstance  in  no  way  negatived  the  intention 
or  ability  of  the  commissioners  to  make  the  proposed  payments ; 
it  was  at  least  within  their  power  to  pay,  for  they  were  vested 
with  authority  to  raise  the  necessary  funds  by  the  levy  of  a 
direct"  tax.  If  any  one  was  deterred  from  bidding  because  he 
doubted  the  fulfillment  of  the  promise  to  pay,  it  must  have  been 
because  he  had  reason  to  beUeve  the  county  would  be  a  debtor 
he  feared  to  trust,  and  not  because  the  advertisement  inviting 
bis  trust  and  confidence  was  itself  ambiguous  or  in  any  respect 
defective. 

3.  Equally  clear  is  it  that  the  court  correctly  held  that  the 
board  of  county  commissioners  was  vested  with  discretionary 
power  with  respect  to  deciding  whether  or  not  the  erection  of 
a  new  court-house  was  a  present  and  urgent  public  necessity, 
and,  if  so,  upon  what  site  it  should  be  built.  The  evidence  au- 
thorized, if  it  did  not  demand,  the  further  conclusion  that  the 
commissioners  were  acting  within  the  powers  conferred  upon 
them  by  law,  in  taking  the  steps  which  they  pursued  in  carrying 
out  their  intention  of  providing  the  county  with  a  suitable  court- 
house by  letting  out  the  contract  for  the  erection  thereof  to  the 
Winder  Lumber  Company.  Indeed  the  proposed  tax  was  not 
shown  to  be  a  burden  which  they  could  not  lawfully  impose 
upon  the  property  owners  of  the  county,  nor  was  it  shown  that 
the  court  coiild  properly,  for  any  other  reason,  interpose  and 
enjoin  the  carrying  out  of  the  project  upon  the  idea  that  the 
county  authorities  were  not  acting  wholly  within  the  scope  of 
the  discretionary  powers  expressly  conferred  upon  them  by  law. 
**The  discretion  vested  in  the  county  authorities  must  be  from 
the  nature  of  the  case  a  broad  one;  and  therefore  the  review- 
ing power  of  the  judge  of  the  superior  court  must  be  exer- 
cised with  caution,  and  no  interference  had  unless  it  is  clear 
and  manifest  that  the  county  authorities  are  abusing  the  dis- 
cretion vested  in  them  by  law."  Commissioners  v.  Porter  Mfg. 
Co.^  103  Oa.  617.     The  levy  of  an  additional  tax  of  two  per 
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cent,  or  less,  when  necessaty  to  raise  the  amoant  required,  can 
not  be  considered  an  exorbitant  assessment  or  unauthorized  bur- 
den imposed  on  the  taxpayer.  Dyer  v.  Erwin,  106  Oa.  845, 
849.  The  fact  that  be  may  also  be  liable  to  municipal  tax- 
ation affords  no  ground  for  suffering  the  needs  of  the  county 
to  go  unsatisfied ;  however  burdensome  municipal  tetxation  may 
be,  the  necessity  of  providing  the  county  with  a  suitable  court- 
house should  be  met,  if  this  can  be  done  by  levying  a  county 
tax  which  is  not  itself  exorbitant;  the  citizen  must  forego  the 
luxury  of  city  life,  if  unable  to  bear  its  incidental  expense  and 
still  perform  the  obligations  of  a  citizen  which  he  owes  to  the 
county.  The  Political  Code,.  §  396,  conferring  upon  the  judge  of 
the  superior  court  jurisdiction  to  review  the  action  of  the  county 
authorities,  does  not  contemplate  that  the  extravagances  of  a  mun- 
cipal  corporation  shall  defeat  the  power  of  such  authorities  to 
supply  the  wants  of  the  county.. 

4.  The  presiding  judge  having  properly  declined  to  grant  an  in- 
junction on  the  ground  that  the  building  of  the  new  court-house 
was  unnecessary,  or  because  the  proposed  tax  was  exorbitant,  as 
claimed,  it  only  remains  to  inquire  whether  it  was  within  his 
province  to  determine  the  expediency  of  taking  immediate  action 
or  postponing  action  till  the  people  could  be  afforded  another  op- 
portunity of  voicing  their  opinion  as  to  the  advisability  of  issu- 
ing bonds  for  the  purpose  of  raising  funds  with  which  to  erect 
the  contemplated  building.  The  county  commissioners  had  the 
discretionary  power  to  decide  whether  the  requisite  funds  should 
be  raised  by  a  tax  imposed  for  the  current  year,  or  by  the  issu- 
ance of  bonds,  provided  authority  to  issue  the  same  could  be  se- 
cured from  the  voters  of  the  county  at  an  election  duly  held  in 
accordance  with  the  provisions  of  the  constitution.  Elliott  v. 
Oammon,  76  Oa.  766.  An  election  had  previously  been  held,  at 
which  the  people  declined  to  authorize  the  issuance  of  bonds ;  and 
the  commissioners  doubtless  exercised  a  wise  discretion  in  de- 
termining to  no  longer  delay  the  matter,  but  to  presently  meet 
the  emergency  by  awarding  a  contract  for  the  construction  of  the 
building  and  levying  a  tax  to  meet  the  necessary  expense.  It 
was  not  within  the  power  of  the  court  to  override  their  decision 
as  t)  this  matter,  even  though  the  judge  may  have  been  justified 
in  his  conclusion  that  the  necessity  of  erecting  a  suitable  building 
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was  not  80  ^uigent"  as  to  make  improper  the  delaj  incident  to 
holding  another  election.  The  only  question  he  was  called  on  to 
decide  was  whether  the  necessity  existed,  and,  if  so,  whether  the 
proposed  tax  would  be  exorbitant.  The  commissioners  having 
determined  to  exercise  their  power  to  levy  a  tax,  the  court  had 
no  power  to  order  an  election,  nor  any  authority  to  delay  action 
on  the  part  of  the  commissioners  in  order  that  the  people  might 
vote  on  the  advisability  of  issuing  bonds. 

Judgment  on  main  bUl  of  exceptions  reversed ;  on  cross-bill  of* 
firmed.     All  the  Justices  concur ^  except  Simmo-ns,  C.  J.,  absent 


JENKINS  V.  THE  STATR  /^  62s 

1.  ITie  theory  of  voluntary  maiislaoghter  was  presented  by  one  view  of  the      J?Lj62l 
evidence,  and  the  trial  judge  properly  instructed  the  jury  as  to  the  law 
bearing  on  that  grade  of  homicide. 

2.  The  argument  of  the  solicitor-general  to  which  objection  was  made  was. 
authorized  by  the  facts  proved  and  such  legitimate  inferences  as  might 
be  drawn  therefrom. 

8.  Prejudicial  error  was  committed  by  the  presiding  judge,  who,  on  being 
asked  to  allow  the  accused  to  supplement  his  statement  to  the  juiy,  said : 
*'  Let  him  finish  his  statement ;  I  never  knew  one  of  them  to  get  through 
making  his  statement.*'  This  remark  was  calculated  to  impress  the  jury 
with  the  idea  that  the  judge  entertained  the  opinion  that  what  the  ac- 
cused might  say  in  his  defense  was  of  little  importance.  (Caitdlbr,  J., 
dissents.) 

4.  The  charge  of  the  court  as  to  the  law  relating  to  self-defense  was  suf- 
ficiently full  and  explicit,  in  the  absence  of  an  appropriate  request  in 
writing  to  charge  more  fully  as  to  what  might  constitute  reasonable  fears ; 
and  the  request  presented,  not  being  adjusted  to  the  facts  of  the  case^ 
was  rightly  withheld  from  the  jury. 

Argaed  May  15,  — Decided  June  17»  1906.    Opinion  filed  July  81,  1906. 

Conviction  of  manslaughter.  Before  Judge  Lewis.  Jasper  su- 
perior court     March  29,  1905. 

Cited,  as  to  matter  ruled  on  in  third  headnote,  Oa.  R, 
12/215;  108/786;  111/832;  114/24,267;  86/112;  120/797; 
101/739;  43/90;  89/161;  117/553,  693;  105/150. 

A.   F.  Clement  and  A.  S.  Thurman,  for  plaintiff  in  error. 
«71  B.  Pottle,  solicitor-general f  contra. 

Evans,  J.  The  plaintiff  in  error,  Clem  Jenkins  jr.,  was 
chaiged  with  the  murder  of  Jim  T^son,  and  was  convicted  ol 
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voluntary  manslaughter.  The  court  declined  to  grant  the  ac- 
cused a  new  trial,  and  he  excepts  to  the  judgment  overruling 
his  motion  therefor. 

1.  Counsel  for  the  accused  insists  that  the  evidence  did  not 
warrant  a  finding  of  voluntary  manslaughter,  and  that  the  court 
erred  in  charging  the  jury  as  to  the  law  bearing  on  that  grade  of 
homicide.  While  there  was  testimony  which  would  doubtlesia 
have  warranted  a  conviction  of  murder,  and  the  statement  of 
the  accused  presented  the  theory  of  self-defense,  there  was  also 
testimony  from  which  the  jury  might  well  have  concluded  that 
the  following  summary  of  what  occurred  really  represented  the 
truth  of  the  matter  under  investigation :  On  the  night  of  the 
homicide,  while  a  younger  brother  of  the  accused  was  on  his  way 
to  church,  he  was  met  by  the  deceased,  who  gave  him  a  beating. 
The  accused  was  told  by  his  brother  at  the  church  that  he  had 
been  mistreated  and  beaten  by  the  deceased.  After  the  services, 
a  number  of  persons,  including  the  deceased  and  the  accused,  left 
the  church  and  started  home  along  a  public  road.  The  accused 
asked  the  deceased  why  he  had  whipped  this  younger  brother, 
saying  he  was  a  minor,  and,  if  he  had  done  anything  to  the  de- 
ceased, the  deceased  should  have  told  the  boy's  mother  or  elder 
brother.  The  deceased  made  some  reply  to  the  effect  that  he  was 
not  going  to  tell  anybody  anything,  and  that  he  had  done  what 
he  wanted  to,  and  intended  to  do  as  he  pleased.  The  accused 
said  he  did  not  want  to  have  any  fuss,  and  it  was  not  worth 
while  for  the  deceased  to  "  start  his  big  talk."  The  latter  per- 
sisted in  his  offensive  braggadocio,  and  several  of  those  in  the 
crowd  endeavored  to  persuade  him  to  let  the  accused  alone  and  to 
go  on  peaceably  to  his  home.  The  deceased  declined  to  drop  the 
matter  and  continued  in  his  effort  to  provoke  the  accused  into 
a  quarrel  The  accused  said :  "  If  you  have  got  that  baby  gun 
in  your  pocket,  I  will  make  you  use  it,"  and  the  deceased 
replied,  "  I  will  use  it,  too."  He  threatened  a  number  of  times 
to  kill  the  accused,  and  avowed  his  purpose  to  do  so  when 
they  reached  a  field  on  the  way  home.  The  deceased  stopped 
a  few  moments  at  a  house  upon  the  roadside,  but  caught  up 
with  the  crowd  again  at  a  house  some  distance  beyond,  where 
some  of  those  in  the  party  stopped  to  get  water.  The  accoaed, 
who  was  accompanied  by  his  wife,  did   not  stop  at    the  well, 
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but  proceeded  through  the  jard  along  a  path  which  led  to 
his  home  and  to  that  of  the  deceased.  As  the  deceased  came 
up  to  the  gate,  one  of  the  men  in  the  party  called  on  him 
to  wait,  intending  to  take  him  home  by  the  road,  in  order  to 
prevent  any  diflBculty,  but  he  went  on  into  the  yard.  One  of  the 
women  then  took  hold  of  him  and  told  him  to  leave  the  accused 
alone  and  go  on  home  to  his  mother.  He  jerked  loose,  saying, 
"  Little  Buddy  thinks  I  am  scared  of  him ;  1  will  kill  him."  The 
accused  turned  and  asked:  "What  is  that  you  say?"  The 
deceased  replied,  "You  think  I  am  scared  of  you,  but  I  will  kill 
you!"  at  the  same  time  advancing  with  one  of  his  hands  in  his 
right-hand  pants  pocket,  as  though  he  intended  to  then  and  there 
carry  out  his  threat.  They  were  but  fourteen  or  jSfteen  steps  from 
each  other.  The  accused  immediately  drew  his  pistol  and  fired, 
without  waiting  for  the  deceased'  to  make  any  further  hostile 
demonstration.  Only  one  shot  was  fired ;  it  inflicted  upon  the  de- 
ceased the  wound  which  caused  his  death.  He  was  not,  in  point  of 
fact,  armed  with  a  pistol,  as  an  examination  of  his  person  disclosed 
when  his  pockets  were  searched  by  some  of  those  present  after  he 
fell  and  was  lying  upon  the  ground.  In  the  pocket  in  which  he 
had  his  hand  only  a  pocket-book  was  found,  and  he  had  no  weapon 
concealed  about  him,  though  it  was  more  or  less  generally  known 
that  he  was  in  the  habit  of  carrying  a  pistol  He  was  scarcely 
sixteen  years  old,  but  was  large  for  his  age  and  as  tall  as  a  man, 
and  appeared  to  be  larger  than  the  accused.  The  deceased  was 
of  a  violent  and  quarrelsome  nature ;  the  accused,  however,  had 
never  before  had  any  personal  diflBculty  with  any  one,  was  of  a 
peaceable  disposition,  and  did  not  display  anger  on  the  way  home 
up  to  the  time  the  party  stopped  at  the  scene  of  the  homicide. 
If  the  deceased  did  not  have  a  pistol  or  any  other  weapon,  the 
life  of  the  accused  was  not  in  actual  peril  at  the  time  of  the 
shooting,  nor  was  the  deceased  close  enough  to  commit  any  vio- 
lent assault  upon  his  person.  It  was  for  the  jury  to  detennine 
whether  the  circumstances  were  such  as  to  excite  the  fears  of  a 
reasonable  man,  if  they  believed  the  statement  of  the  accused  and 
the  testimony  of  one  of  his  witnesses  that  the  deceased  was 
advancing  with  something  "  shiny  "  in  the  hand  which  he  was  at- 
tempting to  withdraw  from  his  pocket  If  the  jury  did  not  be- 
lieve this  to  be  true,  then  they  would  have  to  deal  with  the  ques- 
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tioQ  whether,  the  accused  having  shot  under  no  real  or  apparent 
necessity,  he  acted,  under  a  sudden  heat  of  passion,  being  pro- 
voked beyond  endurance  by  the  persistent  endeavor  of  the  de- 
ceased to  draw  him  into  a  personal  difficulty,  and  believing  the 
deceased  to  be  armed  and  inviting  him  to  enter  into  a  combat 
with  deadly  weapons.     The  accused  had  reason  to  believe  the  de- 
ceased  had  a  pistol;  the  latter  led  him  to  think  so,  and  threat- 
ened repeatedly  to  use  one,  though  he  apparently  was  not  wrought 
up  into  a  frame  of  mind  where  he  was  prepared  to  shoot  in  cold 
blood  and  wanted  to  provoke  a  quarrel  as  a  pretext  for  resort- 
ing  to  the  use  of  a  deadly  weapon.      To  reduce  the  killing  to  the 
grade  of  voluntary  manslaughter,  it  was  not  necessary  that  any 
actual  assault  should  have  been  made  by  the  deceased  upon  the 
accused.     Stokes  v.  State,  18  Oa.  17,  37 ;  Elliott  v.  State,  46  Ga. 
163.     Where  there  is  a  mutual  intention  to  fight,  the  approach 
of  the  deceased  in  furtherance  of  his  design  to  do  the  accused  se- 
rious injury  may  be  the  equivalent  of  an  actual  assault  upon  the 
latter,  so  far  as  reducing  the  killing  to  voluntary  manslaughter  is 
concerned.     Ray  v.  State,  15  Oa,  223.     Our  statute  defining  vol- 
untary manslaughter  declares  that  not  only  an  actual  assault  or 
attempt  to  commit  a  serious  personal  injury  upon  the  slayer,  but 
also  "  other  equivalent  circumstances  to  justify  the  excitement  of 
passion,"      may  be  sufficient  to  exclude  the  idea  of  a  deliberate 
and  wanton  intention  to  take  the  life  of  the  person  killed.     Penal 
Code,  §64.     So,  as  was  held  in  EaglancCs  case.  111   Oa.  211, 
"  Whether  an  advance  by  one  man  armed  with  a  stick  on  another 
in  the  nighttime,  and  declining  to  stop  when  called  on  to  do  so, 
constitute  circumstances  equivalent  to  an  assault,  so  as  to  author- 
ize a  homicide  to  be  reduced  to  voluntary  manslaughter,  is  a 
question  for  the  jury."      True,  in  the  case   now  before  us,  the 
deceased  appears  not  to  have  been  armed  with  a  pistol  or  other 
weapon.     But  the  accused  had  reason  to  believe  to  the  contrary, 
and  the  situation  which  confronted  him  is  to  be  viewed,  not  nec- 
essarily in  the  light  of  the  facts  subsequently  developed,  but  as 
it  appeared  to  him  and  would  have  been  looked  at  by  a  reasona- 
ble man  placed  in  his  position.      Murray  v.  State,  85  Oa.  378. 
His  state  of  mind,  produced  by  the  circumstances  as  they   ap- 
peared to  him,  was  a  proper  subject-matter  to  be  inquired  into  by 
the  jury.     If  an  unjustifiable  homicide  resulted  from  the  accept- 
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ance  by  him  of  a  challenge  to  enter  into  a  mutual  combat  with 
deadly  weapons,  the  killing  was  no  more  than  voluntary  man- 
alapghter.  TaU  v.  State,  46  Oa.  148;  Trice  v.  State,  89  Oa. 
742.  Mutual  intention  to  fight  may  not  only  negative  the  the- 
ory of  self-defense,  but  may  likewise  exclude  the  idea  of  malice, 
if  such  intention  grows  out  of  hot  blood  produced  by  provocation 
other  than  that  induced  by  mere  words,  threats,  menaces,  or  con- 
temptuous gestures.  If  the  provocation  be  produced  by  an  actual 
assault,  by  an  attempt  to  commit  a  serious  personal  injury  upon 
the  slayer,  or  by  "  other  equivalent  circumstances  "  calculated  to 
excite  sudden  passion,  the  fact  that  the  accused  shot  with  the  in- 
tention to  kill  would  not  render  the  offense  that  of  murder.  Jack- 
son v.  StatCy  82  Oa,  449.  "Bad"  blood,  which  induces  a  cher- 
ished intention  to  deliberately  kill,  is  not  to  be  confused  with 
**hot"  blood,  excited  by  a  sudden  and  unexpected  emergency 
with  which  the  slayer  is,  through  no  fault  of  his  own,  unfortu- 
natdy  eosfroHted.  In  MeGhtjffU'a  case,  17  Oa.  514,  one  theory  of 
the  homicide  which  the  evidence  presented  was  that  after  the 
accused  had,  with  malicious  intent,  pointed  his  gun  at  the  de- 
ceased, but  had  desisted  at  the  instance  of  bystanders  and  would 
not  have  again  pointed  the  gun  at  the  deceased  or  have  fired 
upon  him,  the  accused  was  provoked  by  the  remark  of  the  de- 
ceased that  he  would  throw  a  brickbat  at  the  accused  if  he  raised 
his  gun  again ;  and  this  court  held  that  if  the  accused  would  not 
have  again  presented  his  gun  at  the  deceased,  nor  have  fired  at 
him  but  for  the  throwing  of  the  brickbat,  the  crime  may  have  been 
no  more  than  voluntary  manslaughter.  In  the  case  of  Irhy  v. 
State,  32  Oa.  496,  a  youth  but  fourteen  years  of  age  was  put  on 
trial  for  murder.  The  evidence  disclosed  that  while  his  father 
and  another  man  were  engaged  in  a  fist  fight,  and  a  bystander 
was  in  the  act  of  separating  them,  the  accused  suddenly  appeared 
CD  the  scene  with  a  pistol  and  shot  down  his  father's  assailant 
without  any  apparent  necessity ;  yet  this  court,  having  regaid  to 
the  sudden  passion  which  may  have  been  aroused  in  the  breast 
of  this  youth  upon  seeing  another  man  attempting  to  inflict  in- 
jury upon  his  father,  held  that  the  evidence  warranted  a  verdict 
of  voluntary  manslaughter.  In  the  present  case  we  think  the 
verdict  of  the  jury  was  fully  jusjiified.  Indeed  it  apparently 
speaks  the  real  truth  regarding  the  homicide  with  the  commission 
of  which  the  accused  was  charged. 
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2.     The  theory  of  the  State  was,  of  course,  that  the  accused 
was  a  man  who  entertained  a  wanton  disregard  for  human  life. 
The  solicitor-general  sought  to  impress  this  idea  upon  the  jury  by 
arguing  before  them  that  the  evidence  disclosed  that  the  accused 
""  carried  that  old  pistol  down  there  to  the  church  that  night/'  and 
that   he  "carried   it  there   with  a  purpose."      Counsel  for   the 
accused  objeoted  to  this  argument,  on  the  ground  that  there  was 
no  evidence  before  the  jury  which  warranted  it,  and,  the  solicitor- 
general  insisting  that  there  was,  asked  that  the  stenographic  report 
of  the  testimony  be  read  in  order  that  the  dispute  might  be  set- 
tled.    The  court  declined  to  permit  this  to  be  done ;  "  said  that 
the  jury  would  determine  what  was  in  evidence,  and  directed  the 
solicitor  to  proceed  with  his  argument."     Exception  is  taken  to 
the    manner  in  which   the  court   thus  disposed  of  the  matter. 
There  was  evidence  which  at  least  warranted  the  inference  that 
the  accused  did  carry  his  pistol  with  him  to  the  church  on  the 
night  of  the  homicide.     One  of  the  witnesses  for  the  State  testi- 
fied that  while  he  and  the  accused  were  outside  the  church,  look- 
ing "after  people's  stock,"  the  accused  said  the  deceased  had 
whipped  his  little  brother,  and  he  intended  to  whip  the  deceased 
after  they  left  the  church,  and,  if  he  resisted,  would  use  a  pistol 
which  he  then  and  there  exhibited  to  the  witness.     Presumably, 
the  accused  took  his  pistol  with  him  to  the  church.     In  his  state- 
ment to  the  jury,  he  undertook  to  explain  that  he  had  previously 
loaned  his  pistol  to  "  a  fellow  "  who  was  to  return  it  on  the  night 
before,  but  who  on  the  night  of  the  homicide  told  the  accused,  if 
he  wanted  the  pistol,  to  come  by  his  house  for  it;  and  the  accused 
stated  that  he  had  not  carried  the  pistol  to  the  church  that  night. 
If  he  meant  that  he  had  called  by  for  his  pistol  pn  the  way  home 
from  church,  there  was  nothing  to  substantiate  his  statement,  but 
ic  was  iu  conflict  with  the  testimony  of  the  State's  witness  as  to 
the  accused  having   the  pistol  at  the  church  before  the  services 
were  concluded.     If  he  intended  to  be  understood  as  saying  that 
he  did  not  leave  home  with  the  pistol,  but  got  it  from  the  bor- 
rower while  on  the  way  to  church,  it  was  still  for  the  jury  to 
say  what  was  the  truth  in  this  regard,  as  they  were  not  bound 
to  accept  his  statement  as  true.      Certainly  the  argument  of  the 
State's  counsel  was  not  wholly  without  foundation  established  by 
the  evidence,  and  the  ruling  of  the  court  excepted  to  affords  no 
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ground  for  setting  aside  the  verdict  of  the  jury,  especially  as  it 
negatives  the  idea  that  the  argument  objected  to  influenced  their 
finding,  which  was  that  the  accused  ^ted  without  preparation, 
deliberation,  or  any  other  indicia  of  malice  towards  the  deceased. 
3.  Immediately  after  the  accused  had  concluded  his  statement 
to  the  jury,  he  informed  his  counsel  that  he  had  inadvertently 
omitted  to  refer  to  a  matter  which  he  wished  to  explain  to  the 
jury — the  reason  he  happened  to  be  armed  on  the  night  of  the 
homicide.  Counsel  asked  permission  of  the  court  for  the  accused 
to  make  an  additional  statement.  The  presiding  judge  replied : 
**  Let  him  finish  his  statement ;  I  never  knew  one  of  them  to  get 
through  making  his  statement."  Complaint  is  made  that  the 
language  used  by  the  judge  in  granting  the  privilege  asked  not 
only  stripped  it  of  all  benefit  to  the  accused,  but  had  the  effect 
of  creating  the  impression  upon  the  jury  that,  in  the  opinion  of 
his  honor,  what  the  accused  might  say  in  his  defense  was  entitled 
to  little  weight  and  he  had  already  consumed,  to  no  purpose, 
much  of  the  valuable  time  of  the  court.  The  remark  of  the  court 
certainly  may  have  had  that  tendency.  It  was  discretionary 
with  the  judge  whether  or  not  he  should  allow  the  accused  to 
supplement  his  statement  (Ovjem  v.  State,  120  Ga.  209;  Johnson 
v.  State,  Id.  509) ;  but,  if  the  indulgence  were  granted  at  all,  it 
should  have  been  accorded  in  terms  which  would  give  to  the 
.accused  the  benefit  he  sought,  and  not  create  any  unfavorable 
impression  against  him.  So  much  importance  is  attached  to  the 
prejudicial  influence  upon  a  jury  which  an  unguarded  remark  by 
the  presiding  judge  may  have  upon  them,  that  it  is  provided  by 
statute  (Civil  Code,  §  4334)  that  a  new  trial  shall  be  granted  in 
every  case,  whether  civil  or  criminal,  whenever  he  shall,  during 
the  progress  of  the  trial  and  in  the  presence  of  the  jury,  either 
express  or  intimate  his  opinion  as  to  what  has  or  has  not  been 
proved.  The  duty  of  non-committal  which  this  statute  imposes 
upon  a  presiding  judge  has  been  heretofore  clearly  pointed  out 
Hubbard  v.  State,  108  Ga.  786;  Vamer  v.  R.  Co.,  Id.  813; 
Jaques  v.  State,  111  Ga.  832;  Alexander  v.  State,  114  Ga.  266; 
Potter  V.  State,  117  Ga.  693.  The  right  of  the  accused  to  make 
to  the  jury  a  statement  in  his  defense  is  one  conferred  by  express 
statute  (Penal  Code,  §  1010),  and  that  statute  declares  the  jury 
"  mayT)elieve  it  in  preference  to  the  sworn  testimony  in  the  case," 
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To  disparage  his  statement,  which  the  jury  could  believe  in  pref- 
erence to  the  sworn  testimony,  is  to  deprive  him  of  the  substau- 
tial  right  of  having  the  jury  pass  upon  it  uninfluenced  by  the 
expression  or  intimation  of  any  opinion  by  the  judge  that  it  is 
entitled  to  little  or  no '  consideration.  So,  in  Alexander's  case, 
supra,  this  court  held  he  was  entitled  to  another  trial  because  of 
the  fact  that  the  trial  judge  inadvertently,  during  the  course  of 
his  charge  to  the  jury,  made  use  of  language  which  was  ^cal- 
culated to  impress  the  jury  that  they  ought  to  be  cautious  in  giv- 
ing credit  to  what ''  the  accused  said  concerning  the  alleged  offense. 
In  Smith  V.  State^  109  Oa.  479,  the  accused  rested  his  sole  de- 
fense, which  he  sought  to  establish  by  his  statement  and  cor- 
roborating evidence,  upon  the  theory  of  accidental  homicide ;  and 
he  was  accorded  another  opportunity  of  presenting  that  defense 
to  the  jury  without  the  "implied  judicial  disapproval"  which  was 
cast  upon  iC  by  the  remark  made  by  the  presiding  judge  when 
he  merely  incidentally  referred  to  this  defense  before  concluding 
his  charge  to  the  jury.  In  the  present  case,  the  sole  defense  of 
the  accused  was  that  of  self-defense,  and  he  relied  almost  alto- 
gether upon  his  statement  for  the  establishment  of  the  same. 
The  prejudicial  remark  of  the  court,  though  lightly  made,  may 
have  had  undue  weight  with  the  jury.  Even  had  the  judge  in- 
'Structed  the  jury  to  disregard  it,  "no  man  could  dare  say  they 
were  not  thereby  influenced,  to  some  extent  at  least,"  and  the 
caution  given  to  the  jury  not  to  allow  it  to  affect  their  verdict 
could  not  be  regarded  as  removing  its  harmful  tendency.  Alea>' 
ander  v.  State,  114  Ga.  266.  Another  opportunity  to  present 
his  defense  is  the  only  way  in  which  one  accused  of  crime  may 
be  effectually  guarded  against  the  hurtful  tendency  of  such  a 
remark  coming  from  the  lips  of  the  judge  himself.  Potter  v. 
State,  117  Ga,  693.  And  this  being  true,  it  is  not,  as  was  held 
in  that  case,  incumbent  on  the  accused  to  move  for  a  mistrial,  as 
he  is  reasonably  to  lie  expected  to  do  when  remarks  to  his  preju- 
dice are  made  by  the  State's  counsel  or  others  connected  with 
the  trial  over  whom  the  judge  may  exercise  direction  and  control 
"  The  law  gives  to  one  accused  of  crime  the  absolute  guarantee 
of  a  new  trial  in  the  event  he  is  deprived  of  a  fair  and  impartial 
trial  by  reason  of  the  fact  that  the  judge  before  whom  he  is  con- 
victed commits  the  grave  error  which  the  above-mentioned  sec- 
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tion  of  our  code  declares  can  in  no  case  be  overlooked  or  forgiven. 
It  is  not  witiiin  our  province  to  change  the  law."     Ibid.  698. 

4.  The  charge  of  the  court  as  to  the  law  relating  to  self-de- 
fense was  sufficiently  full  and  explicit,  in  the  absence  of  an  ap- 
propriate request  in  writing  to  charge  mor^  fully  as  to  what 
might  constitute  reasonable  fears.  The  request  presented  was  not 
adjusted  to  the  facts  brought  to  light  by  the  evidence  or  the 
prisoner's  statement,  in  that  it  was  based  on  the  theory  that  he 
had  reason  to  apprehend  that  a  felony  was  about  to  be  committed, 
not  only  upon  his  own  person,  but  "  on  the  person  of  his  wife  or 
brother."  We  accordingly  hold  there  was  no  error  committed 
in  declining  to  give  in  charge  this  request. 

Jvdgment  reversed.  All  the  Jvstices  coneur,  except  Simmons^ 
C,  •/*.,  absent,  and  Candler,  J.,  who  dissents. 


Edwards  v.  The  State. 

Cahdlbb,  J.  So  far  as  the  record  shows,  there  was  an  entire  failure  to 
prove  the  venue  of  the  crime  with  which  the  accused  stood  charged ;  and 
for  this  reason  the  judge  of  the  superior  court  should  have  sustained  the 
certiorari. 

Judgm^  retersed.     All  the  Justices  concur^  except  Simmons,  C,  J,,  absent. 

Argued  June  19,— Decided  July  17|  1906.    Rehearing  denied  August  4,  1906. 

Accusation  of  larceny.  Before  Judge  Spence.  Worth  supe- 
rior court.     April  25,  1905. 

Payton  &  Hay,  for  plaintiff  in  error. 

W.  E,   Wooten,  solicitor-general,  and  J.  H.  Tipton,  contra. 

ON   MOTION   FOR   REHEARING. 

Candler,  J.  A  motion  for  rehearing  was  made  by  the  so- 
licitor-general of  the  Albany  circuit  and  the  solicitor  of  the  city 
court  of  Sylvester,  the  ground  of  the  motion  being,  in  effect,  that 
this  court  had  reached  an  erroneous  conclusion  in  holding  that 
the  venue  of  the  crime  charged  was  not  proved,  inasmuch  as  it 
appeared  from  exceptions  which  were  filed  to  the  answer  of  the 
trial  judge,  and  which  were  sustained  and  adopted  as  a  part  of 
the  answer,  that  there  was  evidence  that  the  goods  alleged  to 
have  been  stolen  were  taken  from  a  wagon  belonging  to  the 
proeecutor  while  he  and  the  accused  were  journeying  together 
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from  Albany,  in  Dougherty  county,  to  the  home  of  the  prose- 
cutor, in  Worth  county;  that  the  accused  also  lived  in  Worth 
county,  near  the  prosecutor;  and   that  the  goods  were  shortly 
afterwards  found  in  a  trunk  in  the  home  of  the  accused.     Of 
course,  if  this  had   appeared  in  the  record  before  us,  it  could 
never  have  been  held  that  the  venue  was  not  shown ;  for  whether 
the  theft  took  place  in  Worth  county  or  in  Dougherty,  if  the 
goods    were  afterwards  taken  into   Worth  county   the  accused 
was  subject  to  trial  in  the  latter  county.     In  the  record  sent 
to   this   court,  however,  there   was  no   suggestion   of   any    ex- 
ceptions to  the  answer  of  .the   trial  judge ;  the  answer  incorpo- 
rated in  the  record,  which  practically  adopted,  the  all^ations  of 
the  petition  for  certiorari,  merely  showing  that  the  goods  stolen 
were   taken  from   the   wagon  on  the  road  from  Albany  to  the 
home  of  the  prosecutor,  and  that  they  were  afterwards  found  in 
the  house  of  the  accused,  without  indicating  in  any  way   that 
either  the  accused  or  the   prosecutor  lived   in  Worth  county. 
When  the  case  was  argued  in  this  court  it  was  not  suggested  that 
the  transcript  sent  up  did  not  contain  all  the  record,  nor  was  our 
attention  called  to  anything  which  would  indicate  that  we  did  not 
have  the  entire  record  before  us.     As  a  matter  of  course,  we  de- 
cided the  case  on  the  record  as  it  stood.      After  the  filing  of 
the  motion  to  rehear,  the  attention  of  the  solicitor  having  been 
called  to  the  fact  that  the  exceptions  to  the  answer  of  the  judge 
of  the  city  court  did  not  appear  in  the  record,  he  caused  to  be  sent 
to  this  court,  under  the  seal  of  the  clerk  of  the  superior  court  of 
Worth  county  a  paper  purporting  to  be  a  copy  of  such  excep- 
tions, together  with  a  certificate  by  the  clerk  that  it  was  inadver- 
tently omitted  from  the  original  transcript  sent  to  this  courts 
This  paper  completely  makes  out  the  case  against  the  accused. 
An  insurmountable  obstacle  to  its  consideration,  however,  is  that 
it  has  never  in  any  proper  or  regular  way  been  made  a  part  of 
the  record.    It  is  the  duty  of  counsel  to  see  to  it  that  all  material 
parts  of  the  record  are  sent  to  this  court  in  the  first  instance,      li 
this  is  not  done,  they  may  at  any  time  before  the  argument  of  the 
case  suggest  a  diminution  of  the  record,  aud  have  the  omitted 
portions  sent  up.    After  judgment,  however,  it  is  too  late  to  ask 
that  the  case  be  reopened  for  the  purpose  of  considering  matters 
which  should  have  been  brought  to  the*  attention  of  this  court 
long  ago.     The  motion  to  rehear  is  accordingly  denied. 
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Williams  v.  The  State. 

Caxdlbb,  J.  1.  The  ground  of  the  motion  for  a  new  trial  alleging  the 
existence  of  newly  discoTered  evidence  was  not  insisted  upon  in  this  court, 
and  will  be  treated  as  haying  been  abandoned. 

2.  There  was  no  complaint  that  the  court  below  committed  any  error  of  law, 
but  the  accused  relied  upon  the  contention  that  the  verdict  was  contrary  to 
law  and  the  evidence  and  without  evidence  to  support  it.  While  the  evi- 
dence for  the  State,  as  it  appears  in  the  record,  was  in  some  respects  con- 
fusing, it  was  sufficient  to  support  the  conviction  of  the  accused.  The  trial 
judge  approved  the  verdict,  and  the  judgment  refusing  a  new  trial  will  not 
be  set  aside. 

Judgment  affirmed.     AH  the  Justices  concur^  except  Simmons,  C  J.,  absent 

Sabmitted  June  19,  —  Decided  August  1, 1906. 

Indictmeot  for  larceny.    Before  Judge  Little joho.     Dooly  su- 
perior court.     April  26,  1905. 

Buahee  &  Busbee  and  Pearson  Ellis,  for  plaintiff  in  error. 
F.  A.  Hooper^  solicitor-general,  contra. 


CAMPBELL  V.  THE  STATE. 

1.  Where  letters  have  been  lost  or  destroyed,  their  contents,  if  material,  may 
be  proved  by  a  witness  who  testifies  that  he  read  them  and  knows  the  sub- 
stance of  them,  although  he  can  not  state  what  they  contained  **  word  for 
word." 

2.  Where  a  wife  has  been  indicted  for  the  murder  of  her  husband,  on  the  trial 
it  is  competent  to  prove  declarations  or  acts  on  her  part  near  the  time  of  the 
alleged  homicide,  tending  to  show  ill  will  or  malice  on  her  part  toward  him, 
or  to  prove  a  line  of  conduct  or  gross  ill  treatment  and  cruelty  on  her  part 
toward  him,  continuing  until  shortly  before  the  alleged  offense.  Such  evi- 
dence is  admissible  for  the  purpose  of  showing  motive  or  malice  on  the  part 
of  the  accused,  and  to  rebut  the  presumed  improbability  of  a  wife  murder- 
ing her  husband. 

3.  Immaterial  errors  which  could  not  have  injured  the  defendant  furnish  no 
ground  for  a  new  trial. 

4.  On  the  trial  of  a  criminal  case,  although  a  witness  for  the  State  on  direct 
examination  testified  that  he  received  and  saw  certain  letters  written  by  the 
defendant,  yet  where  on  cross-examination  he  stated  that  he  did  not  know 
that  the  defendant  wrote  the  letters,  or  that  she  authorized  any  one  to  write 
them,  or  that  she  was  advised  of  their  contents,  they  should  have  been 
excluded  from  evidence  on  motion.  Nor  were  they  rendered  admissible  be- 
cause on  redirect  examination  the  witness  stated  that  the  name  of  the  de- 
fendant appeared  to  be  signed  to  the  letters,  and  that  they  referred  to  her 
husband,  and  some  of  them  were  directed  to  him  and  some  to  the  witness, 
and  that  they  came  by  mail  from  a  city  where  she  told  hhn  that  she  intended 
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to  go,  although  he  did  not  know  that  she  was  in  such  city  except  from  the 
fact  that  the  letters  came  from  that  place. 
6.  The  refusal  to  allow  counsel  to  ask  a  question  of  a  witness,  to  the  elEeot 
that  if  another  witness  had  testified  that  a  bullet  entered  the  skull  of  the 
deceased  **on  the  left  about  where  my  finger  is,^'  and  penetrated  to  the 
skull  back  near  the  ear,  whether  the  other  witness  was  mistaken,  furnished 
no  ground  for  a  new  trial.  If  the  form  of  question  was  admissible  at  all, 
its  materiality  is  not  apparent  in  the  absence  of  any  information  in  the 
record  as  to  where  counsel  in  fact  placed  his  finger  as  an  indication  of 
locality. 

6.  To  warrant  a  conviction  on  circumstantial  evidence  alone,  the  proved  facts 
must  not  only  be  consistent  with  the  hypothesis  of  guilt  but  must  exclude 
every  reasonable  hypothesis  save  that  of  the  guilt  of  the  accused.  It  is 
erroneous  to  charge  that  the  juiy  would  be  authorized  to  find  the  de- 
fendant guilty  unless  there  is  some  other  hypothesis  as  reasonable  as  that 
the  defendant  committed  the  act. 

7.  In  the  absence  of  a  request  to  charge  on  the  subject  of  weighing  the  testi- 
mony of  witnesses  in  cases  of  conflict,  the  omission  of  the  judge  to  do  so  will 
furnish  no  ground  for  a  new  trial. 

8.  Whei-e  the  jury  returned  into  court  a  verdict  of  guilty,  and  while  it  was 
being  received  the  foreman  asked  the  presiding  judge  if  the  jury  could  find 
that  the  defendant  be  punished  for  a  less  term  of  years  thau  her  lifetime,  to 
which  he  replied  that  they  could  not  do  so  under  a  verdict  of  guilty,  and 
the  verdict  was  regularly  received  and  recorded  without  objection  or  request 
that  the  jury  be  polled,  or  that  they  be  required  to  return  to  their  room  for 
further  deliberation,  this  furnished  no  ground  for  a  new  trial  on  behalf  of 
the  defendant,  there  being  nothing  to  show  that  the  verdict  was  not  regu- 
larly agreed  wpon  by  the  jury. 

Argued  June  19,—  Decided,  August  1,  1906. 

Lidictment  for  murder.  Before  Judge  Mitchell  BenieD 
superior  court.     May  15,  1905. 

Nancy  Campbell'  was  indicted  for  the  murder  of  her  husband^ 
Alex.  Campbell,  charged  to  have  been  committed  on  the  14th  day 
of  January,  1905.  The  evidence  introduced  on  the  trial  was  en- 
tirely circumstantial.  She  was  convicted,  moved  for  a  new  trial, 
and,  after  refusal  of  the  motion,. excepted. 

Hendricks,  Smith  &  Chastain,  for  plaintiff  in  error. 

John  C.  Hart,  attorney-general,  and  W.  E.  ITioma^  solicitor' 
general,  contra. 

LuMPKm,  J.  (After  stating  the  foregoing  facta)  1.  A  witoess 
was  allowed  to  testify  in  regard  to  the  contents  of  certain  letters. 
Ite  stated  that  they  were  lost  or  destroyed,  and  what  was  the 
substance  of  them;  but  said  that  he  did  not  know  what  they  con- 
tained **  word  for  word."     Objection  was  made  to  this  evidence/ 
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on  the  ground  that  the*  witness  w&s  allowed  to  testify  to  a  part  of 
the  contents  of  the  letters  when  he  could  not  reoollect  all  of 
them.     There  is  plainly  no  merit  in  this  objection.  « 

2.  Objection  was  made  to  permitting  a  witness  to  testify  that 
he  heard  a  conversatiouy  ''along  in  the  fall,"  between  the  defend- 
ant and  the  deceased,  tending  to  show  that  she  was  mad  with 
him,  and  was  complaining  of  his  conduct.  Where  a  wife  was  on 
trial,  accused  of  the  murder  of  her  husband,  it  was  competent  to 
show  ill  will  or  bad  feeling  on  her  part  toward  him  near  the  time 
of  the  alleged  homicide,  or  a  course  of  conduct  or  series  of  state- 
ments on  her  part^  continuing  until  shortly  before  the  alleged 
homicide,  for  the  purpose  of  showing  motive  or  malice  on  her 
part  and  to  rebut  the  presumed  improbability  of  a  wife  murdering 
her  husband.  If  the  evidence  showed  only  a  single  instance  of 
complaint  of  the  conduct  of  the  deceased,  or  a  mere  appearance  of 
being  mad  several  months  before  the  death  of  her  husband,  with- 
out more,  its  admissibility  would  be  very  doubtful,  and  if  ad- 
mitted it  would  be  of  small  importance.  But  if  it  is  sought  to 
show  a  line  of  conduct  or  course  of  ill  treatment  on  the  part  of  a 
wife  toward  her  husband  near  the  time  of  the  homicide,  such  evi- 
dence would  be  admissible.     Boberts  v.  State,  ante,  146. 

3.  The  house  in  which  the  deceased  and  his  wife  lived  was 
burned  immediately  after  the  deceased  was  shot.  A  trunk  was 
saved  from  the  fire.  A  witness  for  the  State  was  asked  whether 
all  the  bedclothes  in  the  house  were  burned,  and  answered,  **  I 
don't  know ;  I  had  a  good  many  gone  that  I  never  have  seen.** 
Objection  was  made  to  this,  on  the  ground  that  it  sought  to  prove 
the  character  of  the  defendant ;  but  the  objection  was  overruled. 
If  erroneous,  this  ruling  was  wholly  immaterial,  as  the  witnesa 
testified:  "She  was  washing  for  us,  and  sometimes  she  kept 
things  there  for  several  days.  She  done  our  washing  and  ironing. 
I  didn't  consider  that  she  stole  any  of  it.  It  is  not  unusual  for 
washerwomen  to  keep  things  over  from  one  week  to  another." 
It  was  equally  immaterial  that  defendant's  counsel  was  not  al- 
lowed to  ask  a  witness  for  the  State  this  question :  <'  That  was 
getting  along  for  negroes  pretty  well  for  six  months,  wasn't  it?'^ 

4.  A  witness  for  the  State  testified  that  he  had  received  and 
seen  certain  letters  written  by  the  defendant,  asking  that  her 
(Nothing  be  sent  to  her,  she  having  been  away  from  home  for 
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several  weeka  On  the  direct  examination  he  spoke  of  these  let- 
ters as  being  from  the  defendant  But  on  the  cross-examination 
h^  said  that  be  did  not  know  that  the  defendant  wrote  them,  or 
tbat  she  authorized  any  one  to  write  them,  or  that  she  was  ad- 
vised of  their  contents.  On  redirect  examination  he  stated  tbat 
the  name  of  the  defendant  was  signed  to  the  letters ;  tbat  they 
referred  to  her  husband,  and  some  of  them  were  directed  to  him 
and  some  to  the  witness;  that  they  came  by  mail  from  Macon« 
but  the  witness  did  not  know  that  the  defendant  was  in  Macon, 
except  from  the  letters ;  that  she  told  the  witness  she  was  going 
to  Macon.  Defendant's  counsel  moved  to  rule  out  this  evidence, 
but  the  motion  was  overruled.  This  was  error.  There  was  no 
proof  tbat  the  defendant  wrote  the  letters,  or  that  they  were  in 
her  handwriting,  or  were  authorized  by  her;  nor  was  the  mere 
fact  that  they  contained  a  request  tbat  clothing  be  sent  to  her 
such  an  identification  as  to  make  them  admissible  in  evidence. 

5.  A  physician  was  introduced  by  the  State,  who  testified  in 
regard  to  the  wounds  found  upon  the  body  of  the  deceased. 
Oil  cross-examination  he  was  asked  the  following  question: 
**  Now,  Doctor,  if  a  man  has  sworn  that-  the  bullet  entered  on 
the  left  about  where  my  finger  is  and  penetrated  to  the  skull 
back  toward  the  ear,  he  is  mistaken,  is  be  not  ? "  It  was  stated 
that  na  affirmative  answer  was  expected.  Counsel  for  the  State 
objected  to  the  evidence,  and  the  court  said :  "  No,  I  don't  tMnk 
that  is  competent.  You  can  show  where  the  wound  is  from 
the  witness,  and  then  it  is  a  question  for  the  jury."  It  does 
not  appear  where  counsel  who  asked  the  question  placed  his 
finger,  or  what  was  the  location  indicated  by  the  language, — or 
whether  it  corresponded  with  the  place  on  the  skull  which  had 
been  referred  to  by  the  other  witness  or  not.  It  is  therefore 
impossible  for  this  court  to  determine  whether  or  not  the  ques- 
tion was  a  proper  one,  or  whether  any  error  hurtful  to  the  de- 
fendant was  committed. 

6.  The  court  charged,  in  effect,  that  if  the  jury  believed  that 
there  was  some  other  hypothesis  equally  as  reasonable  as  that 
of  guilt,  such  as  that  some  other  person  ihan  the  defendant 
committed  the  offense,  or  that  the  deceased  took  his  own  life, 
the  jury  would  not  be  authorized  to  find  the  defendant  guilty. 
At  another  time  he  charged  as  follows :    <'  If  it  is  as  reasonable 
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that  tbei  deceased  committed  suicide,  under  the  evidence  in  this 
43ase,  as  that  the  defendant  shot  him,  then  you  would  not  be 
authorized  to  find  her  guilty ;  or  as  reasonable  that  some  other 
person  might  have  inflicted  the  wound,  under  those  circum- 
stances, you  woJld  not  be  authorized  to  find  her  guilty.  But, 
if  there  are  none  as  reasonable  as  that  the  defendant  committed 
the  act,  you  would  be  authorized  to  find  her  guilty  as  charged 
in  the  indictment."  These  charges  were  erroneoua  In  criminal 
-cases  depending  entirely  upon  circumstantial  evidence,  in  order 
to  convict  it  is  not  sufficient  that  the  hypothesis  of  guilt  is  the 
more  reasonable;  nor  is  it  necessary,  to  authorize  an  acquittal, 
that  there  must  be  some  other  hypothesis  equally  as  reasonable 
as  that  of  guilt.  This  would  seem  to  make  the  question  of 
conviction  or  acquittal  depend  on  the  mere  preponderance  of 
reasonableness  or  probability  among  several  hypotheses,  and  to 
require  a  conviction  unless  there  were  some  other  hypothesis 
just  as  reasonable  as  that  of  guilt.  Such  a  rule,  in  a  trial  for 
murder,  would  be  to  make  an  issue  of  life  or  death  turn  upon 
whether  different  hypotheses  were  exactly  balanced,  or  whether 
one  preponderated  slightly  over  the  other.  The  true  rule  is, 
that,  "to  warrant  a  conviction  on  circumstantial  evidence,  the 
proved  facts  must  not  only  be  consistent  with  the  hypothesis 
of  guilt,  but  must  exclude  every  other  reasonable  hypothesis 
save  that  of  the  guilt  of  the  accused."     Penal  Code,  §  984. 

7.  In  the  absence  of  a  proper  request,  there  was  no  error  in 
failing  to  charge  the  law  in  regard  to  weighing  the  testimony 
of  witnesses  in  case  of  conflict. 

8.  The  jury  having  returned  their  verdict  into  court,  while 
it  was  being  received  the  foreman  arose  and  asked  the  presiding 
judge  if  the  jury  could  find  that  the  defendant  should  be  punished 
for  a  less  term  of  years  than  her  lifetime,  to  which  the  judge  re- 
plied that  they  could  not  do  so  under  a  verdict  of  guilty.  It  was 
urged  that  this  was  error,  and  that  the  court  should  have  re- 
manded the  jury  to  their  room  with  instructions  to  make  up  and 
agree  upon  a  verdict  satisfactory  to  them*  It  does  not  appear  that 
any  request  was  made  to  poll  the  jury,  or  to  have  them  return 
to  their  room  for  further  consideration,  or  that  any  member  of  the 
jury  Mled  to  agree  to  the  verdict  as  rendered.  It  seems  to  have 
been  the  unanimous   verdict  of  the  jury,  properly  returned,  re« 
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ceived  and  recorded,  and  the  mere  inquiry  on  the  part  of  the  fore- 
man as  to  the  extent  of  the  sentence  did  not  furnish  any  ground 
for  a  new  trial. 

Judgment  reversed.     All  the  Justices  concur,  except  Simmon$^ 


Shivers  t?.  The  State. 

F18H,  p.  J.  1.  For  one  chaiged,  under  an  accusation  in  the  county  court, 
with  a  misdemeanor  to  avail  himaelf  of  the  right  to  demand  an  indictment, 
he  muBt  make  such  demand  in  **a  writing  signed  by  him.*'  Penal  Code, 
§  751.     An  oral  demand  made  by  his  counsel  is  not  sufficient. 

2.  It  is  not  essential  that  such  accusation  charge  the  commission  of  the  crime 
on  the  same  day  as  that  alleged  in  the  wanraot  upon  which  the  accusation  is 
based. 

S.  The  evidence  warranted  the  verdict,  and  the  certiorari  was  properly  over- 
ruled. 
Judgm/enl  cifflrmed.    AU  the  Justices  concur ^  except  Simmons^  C.  cT.,  absesL 

Argued  June  19,  — Decided  Aognst  1, 1906. 

Certiorari    Before  Judge  Spence.    Worth  superior  court  April 
24,  1905. 

Perry  &  Tipton,  for  plaintiflf  in  error. 

W.   E,    Wooten,  solicitor-general,  and  Payton  A  Hay,  contra. 


Harris  v.  The  State. 

Cobb,  J.  The  only  special  assignment  of  error  in  the  motion  for  a  new  trial 
being  upon  the  admission  of  evidence,  and  it  not  appearing  from  the  motion 
what  objection  was  made  thereto  at  the  time  the  same  was  oflfered,  the 
assignment  of  error  can  not  be  considered.  Hie  evidence  warranted  the 
verdict,  and  there  was  no  abuse  of  discretion  in  refusing  to  grant  a  new 
trial. 

JvLdgmeni  affirmed,     AU  the  Justices  concur,  except  Simmons,  C,  /.,  €^>senL 

Sabmitted  June  20—  Dedded  Angott  1,  190S. 

Indictment  for  profane  language  in  presence  of  femala    Before 
Judge  Burch.     City  court  of  Dublin.     April  24,  1905. 

Howard  &    Baker,  for  plaintiflf  in    error. 
G.    H.    Williams,  solicitor,  contra. 
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n25  7971 

RENTFROW  v.  THE  STATK 

1.  Even  though  the  admiflsion  of  the  testimony  objected  to  may  have  been 
erroneous,  the  error  was  subsequently  cured  by  the  action  of  the  trial  judge 
in  ruling  the  evidence  out  aud  instructing  the  jury  to  disregard  it. 

2.  An  essential  element  of  voluntary  manslaughter  is  passion  on  the  part  of 
the  slayer.  The  fact  that  the  person  slain  may  himself  have  been  actuated 
by  violent  passion,  in  the  absence  of  any  demonstration  by  him  against  the 
slayer,  has  no  bearing  upon  the  grade  of  the  homicide.  Unless  it  be  shown 
that  the  person  killing  was  so  overcome  by  passion  as  to  exclude  all  idea 
of  deliberation  or  malice,  the  killing  is  not  voluntary  manslaughter.  Tested, 
by  this  rule,  there  was  no  manslau^ter  in  the  present  case. 

Argued  June  20,— I>eoided  August  1,  1905. 

Indictment  for  murder.  Before  Judge  Reagan.  Fayette  su^ 
perior  court.     May  13,  1905. 

A.  0.  Blalock,  J.  W.  Wise,  and  K  M.  Dorsey,  for  plaintiff 
in  error.  John  C.  Hart,  attorney-general,  and  0.  H.  B.  Bloods 
vxyrth,  solicitor-general,  contra. 

Candler,  J.  Stephen  Rentfrov^  was  tried  for  the  murder  of 
his  daugbter-in-lav7,  Mary  Rentfrow,  and  was  found  guilty  with  a 
recommeodation  that  he  be  sentenced  to  the  penitentiary  for  lifa 
He  made  a  motion  for  a  new  trial,  which  was  overruled,  and  he 
excepted. 

1.  The  motion  complains  that  the  court  erred  in  admitting 
evidence  to  the  effect  that  the  character  of  the  accused  for  vio- 
lence was  bad,  over  the  objection,  made  at  the  time  the  evidence 
was  offered,  that  only  the  general  character  of  the  accused  waa 
in  issue,  and  that  evidence  as  to  bis  character  for  any  particular 
trait  was  inadmissible.  Regardless  of  the  merit  of  this  objection, 
it  appears  that  before  the  argument  began  the  court  ruled  out  the 
evidence  objected  to,  and  instructed  the  jury  to  disregard  it ;  and 
so,  conceding  that  the  admission  of  the  evidence  in  the  first  place 
was.  erroneous,  that  error  was  completely  cured,  and  the  accused 
has  no  ground  for  complaint. 

2.  The  two  remaining  grounds  of  the  amendment  to  the 
motion  for  a  new  trial  both  complain,  in  effect,  that  the  court 
erred  in  failing  to  give  in  chaise  to  the  jury  the  law  of  voluntary 
manslaughter ;  and  this  is  really  the  controlling  question  in  the 
case.  The  case  is,  on  its  &cts,  a  very  peculiar  one.  The  accused 
is  an  aged  man — nearly  fourscore  years  old — and  the  deceased^ 
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as  has  already  been  stated,  was  his  daughter-in-law.      It  is  infer- 
able from  the  testimony  of  the  witnesses  that  there  had  long  been 
bad  feeling  between  the  families  of  the  two,  and  that  the  entire 
story  of  the  causes  leading  up  to  the  homicide  is  not  disclosed  by 
the  record  brought  to  this  court.     The  only  eye-witness  to  the 
tragedy  was  Ross  Rentfrow,  the  husband  of  the  deceased  and  the 
son  of  the  accused.      From  his  testimony  it  appeared  that  the 
killing  took  place  between  six  and  seven  o'clock  in  the  morning. 
Witness  and  his  wife  were  living  on  land  belonging  to  the  accused. 
As  witness  was  preparing  to  go  to  work,  he  observed  the  accused, 
at  a  distance  of  nearly  two  hundred  yards  from  the  house  where 
he  and  his  wife  were,  apparently  about  to  go  through  a  gai-den 
which  the  latter  had  cultivated.      Witness  thought  he  was  going 
,  to  tear  up  the  garden ;  whereupon  he  called  his  wife's  attention  to 
the  matter.     '<  She  watched  him  until  he  got  to  the  garden ;  then 
ehe  taken  her  gun  and  said  she  was  going  to  make  him  get  out 
of  her  garden.    He  had  threatened  to  tear  the  garden  all  to  pieces. 
.   .    She  just  said  he  had  to  get  out  of  the  garden ;  that  she  and 
her  children  had  worked  it  and  made  it    .   .     I  said  if  I  was  her 
I  would  not  go.     She  said  she  would  go  or  die."     The  gun  was 
loaded.     The  deceased  then  went  to  the  garden,  carrying  the 
loaded  gun,  while  witness  remained  at  the  house,  a  distance  of 
175  yards  intervening.     As  to  whether  yritness  could  hear  what 
conversation  took  place  between  the  accused  at  that  distance  the 
record  is  not  clear.     He  testified :     '^  She  asked  him  to  get  out  of 
the  garden,  that  she  had  worked  and  made  it ;  and  that  is  what  I 
testified.      She  kept  saying  something  else."     The  accused  then 
picked  up  a  basket  which  he  had  been  carrying  and  which  con- 
tained a  pistol  and  some  cabbage,  **  and  got  it  up  in  his  arm.    He 
started  out  toward  home,  and  she  started  to  turn  and  start  l^ome. 
He  threw  the  things  down  and  commenced  shooting.   .    .    She 
was  running  from  him  at  the  time  he  done  the  shooting,  and  he 
kept  advancing  on  her."     Thi*ee  shots  were  fired  by  the  accused, 
two  of  which  struck  the  deceased,  one  in  the  hand  and  one  in  the 
back  of  the  head.     The  deceased  and  the  accused  were  fifteen  or 
twenty  feet  apart  when  the  shooting  took  place.     While  the  ac- 
cused was  firing,  the  gun  which  the  deceased  carried  with  her  was 
discharged,  apparently  accidentally.     Of  the  witnesses  who  heard 
the  firing  but  did  not  see  the  occurrence,  some  testified  that  the 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1906,  541 

shots  were  in  such  rapid  succession  that  they  could  not  tell  which 
was  fired  first,  the  pistol  or  the  gun ;  others  were  positive  that 
the  pisto]  shots  were  fired  first.  No  witness  testified  that  the  gun 
was  fired  before  the  pistol.  The  statement  of  the  accused  was  to 
the  effect  that  his  first  knowledge  of  the  presence  of  the  deceased 
near  him  was  when  he  heard  her  call  angrily  to  him  to  get  out  of 
the  garden ;  that  he  looked  up  and  saw  that  she  bad  the  gun 
pointed  at  him ;  that  she  repeated  her  demand  that  he  get  out  of 
the  garden,  called  him  an  "  old  gray-headed  rascal,"  and  threatened 
to  kill  him ;  that  immediately  thereafter  she  fired  upon  him,  and 
that  he  was  compelled  to  shoot  to  save  his  own  life. 

."Manslaughter  is  the  unlawful  killing  of  a  human  creature, 
without  malice,  either  express  or  implied,  and  without  any  mixture 
of  deliberation  whatever."  Penal  Code,  §  64.  "  In  all  cases  of 
voluntary  manslaughter,  there  must  be  some  actual  assault  upon 
the  person  killing,  or  an  attempt  by  the  person  killed  to  commit  a 
serious  personal  injury  on  the  person  killing,  or  other  equivalent 
circumstances  to  justify  the  excitement  of  passion,  and  to  exclude 
all  idea  of  deliberation  or  malice,  either  express  or  implied.  . 
The  killing  must  be  the  result  of  that  sudden,  violent  impulse  of 
passion  supposed  to  be  irresistible."  Penal  Code,  §  65.  It  will  be 
seen  that  the  one  essential  element  of  voluntary  manslaughter 
is  passion — hot  blood.  When  an  unlawful  killing  is  shown  by 
the  State,  the  presumption  is  that  it  was  prompted  by  malice; 
and  to  reduce  the  homicide  below  the  grade  of  murder  it  is 
necessary  for  the  evidence  to  show  the  absence  of  malice.  If  the 
state  of  mind  of  the  accused  in  the  present  case  could  be  inferred 
from  that  of  the  deceased  at  the  time  when  she  seized  her  gim 
and  announced  her  determination  to  make  him  get  out  of  her 
garden,  a  jury  might  well  have  found  that  he  was  actuated  by 
passion  rather  than  malice.  There  is  in  this  case,  of  course,  no 
question  of  mutual  combat  The  meeting  was  sudden  and  un- 
expected, and  immediately  preceded  the  homicide.  And  it  must 
be  borne  in  mind  that  the  mental  state  of  the  accused  —  not  that 
of  the  deceased — is  the  test  to  determine  whether  a  homicide  be 
manslaughter.  Was  there  an  "actual  assault  upon  the  person 
lolling,  or  an  attempt  by  the  person  killed  to  commit  a  serioua 
personal  injury  on  the  person  killing?"  Only  by  the  statement 
of  the  accused  can  such  a  theory  be  upheld ;  and  it  is  well  settled 
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that,  in  the  absence  of  a  request,  the  judge  is  not  bound  to  charge 
upon  any  theory  whose  sole  foundation  is  in  the  prisoner's  state- 
ment Were  there  <<  other  equivalent  circumfitances  to  justify  the 
excitement  of  passion,  and  to  exclude  all  idea  of  deliberation  or 
malice,  either  express  or  implied  ? "  If  so,  no  witness  testified  to 
them.  The  woman's  husband  testified  that  she  made  no  demon- 
stration whatever  against  the  accused ;  and  that  when  shot  she 
was  retreating.  Her  state  of  mind  when  she  left  the  house,  the 
purpose  for  which  she  carried  her  gun,  and  her  intentions  towards 
the  accused  cast  no  light  on  what  took  place  after  she  reached 
the  garden ;  and  that  is  the  main  thing  to  be  determined  in  as- 
<;ertaining  whether  or  not  there  is  manslaughter  in  the  case.  The 
case  made  by  the  State  was  one  of  brutal  assassination.  That 
made  by  the  statement  of  the  accused  was  one  of  justifiable  homi- 
cide in  self-defense.  There  is  nothing  to  show  that  the  accused 
was  actuated  by  the  sudden  and  ungovernable  passion  which  the 
law  recognizes  as  necessary  to  reduce  a  homicide  below  the  grade 
of  murder;  and  we  will  not  reverse  the  judgment  of  the  trial 
oourt  on  account  of  the  failure  to  charge  the  law  of  manslaughter. 

The  foregoing  discussion  renders  it  manifestly  uimecessary  to 
discuss  the  contention  that  the  verdict  was  contrary  to  law  and 
the  evidence. 

Judgment  affirmed.  All  the  Justices  concur,  except  SimmonSy 
C.  J.,  absent. 


EDWARDS  V.  THE  STATE. 

1.  Under  the  decision  in  Paptoorth  v.  State^  103  Go.  86,  and  later  cases,  tbe  act 

tm  mo'  o^  September  12,  1881  (Acte  1881-2,  p.  608),  probibiUng  the  sale  of  Q>irit- 

i23~542{  U0U8,  malt,  or  intoxicating  liquors  within  the  limits  of  Jefferson  coonty, 

fl26  4W!  was  unconstitutional. 

2.  While  the  offense  of  retailing  spirituous  liquors  without  a  license  can  not 
be  properly  charged  against  one  who  sells  such  liquors  in  a  county  where 
prohibition  exists  under  a  valid  statute,  such  offense  can  be  committed  hi  a 
county  where  prohibition  does  not  exist  for  the  reason  that  a  special  act 
attempting  to  provide  for  prohibition  therein  was  itself  unconstitutional 
^8.  This  court  will  take  judicial  notice  of  the  dates  fixed  by  legislative  enact- 
ment for  the  beginning  of  the  sessions  of  the  superior  courts  of  the  State. 
4.  Where  a  special  presentment  was  returned  at  the  November  term,  1908,  of 
the  superior  court  of  Jefferson  county  (which  began  its  session  on  Nofem* 
her  12),  and  charged  that  an  offense  was  committed  on  November  8,  1906, 
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this  was  sufficient  to  show  that  the  alleged  date  of  the  oflenae  was  prior  to 
the  return  of  the  presentment. 
4^  The  verdict  was  supported  by  the  evidence. 

Submitted  Jane  20,—  Decided  Aogiut  1,  1906. 

Certiorari.  Before  Judge  Holden.  Jefferson  superior  court. 
May  term,  1905. 

A  special  presentment  was  returned  against  Fannie  Edwards 
for  selling  liquor  without  a  license  in  Jefferson  county.  The  of- 
fense was  charged  to  have  been  committed  on  November  8,  1903. 
The  presentment  was  returned  at  the  November  term,  1903,  of 
Jefferson  superior  court  The  case  was  tried  in  the  county  court. 
A  demurrer  was  filed  tq  the  presentment,  on  two  grounds:  First, 
because  it  was  based  on  the  general  law  of  the  State,  as  embodied 
in  the  Penal  Code,  §431,  which  makes  it  criminal  to  retail  with- 
out a  license,  and  without  taking  the  oath  required  by  law ;  the 
objection  urged  being  that  there  was  at  the  time  in  force  in  Jef- 
ferson county  a  local  law  which  made  the  sale  of  intoxicating 
liquors  within  that  county  penal,  and  no  license  could  have  been 
obtained.  Second,  because  it  does  not  affirmatively  appear  from 
the  presentment  that  the  crime  alleged  to  have  been  committed 
was  prior  to  the  finding  of  such  presentment.  The  demurrer  was 
overruled.  The  evidence  was  clear  that  the  defendant  sold  a  half 
pint  of  whisky  to  certain  persons  for  fifty  cents.  She  was  con- 
victed, and  carried  the  case  to  the  superior  court  by  writ  of  cer- 
tiorari.   The  certiorari  was  overruled,  and  the  defendant  excepted. 

PkUlips  &  Phillips,  for  plaintiff  in  error. 

Lumpkin,  J.  (After  stating  the  f^cts.)  1,  2.  It  is  contended, 
on  behalf  of  the  plaintiff  in  error,  that  by  the  act  of  September 
12,  1881  (Acts  1880-1,  p.  608),  the  sale  or  furnishing  of  spirit- 
uous, malt,  or  intoxicating  liquors  within  the  limits  of  Jefferson 
county  was  prohibited,  and  therefore  there  could  be  no  indict- 
ment and  conviction  for  selling  liquor  without  a  license  in  that 
county.  Where  by  a  valid  subsisting  law  the  sale  of  liquor  is 
entirely  prohibited  in  a  county,  the  provisions  of  the  general 
law  requiring  retailers  of  liquor  to  obtain  a  license,  and  making 
it  penal  to  sell  without  a  license,  have  no  application.  An  in- 
dictment and  conviction  for  retaHing  liquors  without  a  license 
in  such  a  county  can  not  be  had.  Fatten  v.  State,  80  Oa.  714; 
BcUiy  V.  State,  411   Ga.  79;  Collins  v.  State,  114  Oa.  70.     But   * 
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if  there  is  no  valid  act  prohibiting  the  sale  of  liquor  in  the 
county,  then  the  general  law  making  it  penal  to  retail  without 
a  license  applies  The  act  of  1881,  prohibiting  the  sale  of 
spirituous,  malt,  or  intoxicating  liquors  in  Jefferson  county,  was 
unconstitutional,  under  the  ruling  in  PapwortK  v.  StaU^  103  ffo* 
36,  being  violative  of  that  clause  of  the  constitution  prohibiting 
special  legislation  in  any  case  for  which  provision  has  been 
made  by  an  existing  general  law.  If  the  question  decided  in 
the  Papworth  case  were  now  for  determination  for  the  first  time, 
it  might  involve  serious  consideration  as  to  whether  some  of  the 
members  of  this  court,  as  now  constituted,  would  follow  the 
reasoning  of  the  majority  in  that  case,  or  that  set  forth  in  the 
dissenting  opinion  of  Mr.  Justice  Little.  It  is  due  to  Mr.  Pre- 
siding Justice  Fish  and  Mr.  Justice  Cobb  to  say  th^t  they  are 
still  of  the  opinion  that  the  views  of  the  majority  of  the  court 
in  the  Papworth  case  were  correct.  That  decision,  however,  has 
been  followed  a  number  of  times.  See  O'Brien  v.  State,  109  ffa. 
51;  Emhry  v.  State,  109  Oa.  61;  Timley  v.  State,  109  Oa.  822; 
Smith  V.  State,  112  Oa.  291;  Griffin  v.  Eaves,  114  Oa.  65; 
Harris  v.  State,  114  Oa.  436;  Hancock  v.  State,  114  Oa,  439. 

It  is  true  that  in  no  case  has  the  decision  in  Papvxyrth  v. 
State  been  affirmed  by  the  entire  bench  of  six  Justices;  and 
sometimes  decisions  of  a  less  number  of  Justices  are  spoken  of 
lightly,  as  if  they  scarcely  ranked  as  decisions  at  all.  This  \& 
a  mistaka  Decisions  of  less  than  six  Justices  are  nevertheless 
decisions  of  the  Supreme  Court.  Where  all  six  Justices  concur 
in  a  decision,  it  can  not  be  overruled  or  materially  modified 
except  upon  review,  and  then  only  with  the  concurrence  of  all 
the  Justices.  Decisions  rendered  by  a  less  number  of  Justices 
do  not  require  formal  review,  or  the  concurrence  of  six  Justices, 
to  overrule  or  modify  them.  Still  they  are  decisions  of  this 
court,  rendered  after  due  deliberation,  and  should  have  weight 
as  such.  Qvil  Code,  §5588;  Acts  1896,  p.  42,  sec.  5.  While 
all  courts  may  sometimes  find  it  necessary  to  modify  or  reverse 
their  rulings,  it  is  desirable  that  their  decisions  should  be  as 
uniform  and  aa  stable  as  practicable.  They  becomiB  rules  of 
law  on  which  the  public  rely  and  act^  and  confusion  may  arise 
from  too  great  readiness  to  overturn  former  rulings.  A  number 
of  local  acts  prohibiting  the  sale  of  liquors,  without  exceptini^ 
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domestic  wines,  have  been  held  uncoustitutional.  Prosecutions 
have  taken  place  and  convictions  have  been  had  under  the  gen- 
eral law  prohibiting  the  retailing  of  liquors  without  a  license. 
In  some  of  these  counties  elections  have  been  held  under  the 
local  option  law.  Relying  upon  the  decisions  of  this  court  as 
having  established  a  fixed  rule,  the  citizens  of  various  localities 
have  adjusted  themselves  to  the  law  as  thus  declared.  To  over- 
rule this  long  line  of  decisions  would  breed  much  confusion  and 
troubla  We  do  not  think  it  our  duty  to  do  so.  The  act  of 
1881,  prohibiting  the  sale  of  liquors  in  Jefferson  county,  being 
unconstitutional,  the  general  law  of  the  State  applied  to  that 
county,  and  retailing  liquors  without  a  license  within  its  limits 
was  a  misdemeanor  under  the  Penal  Code,  §431. 

It  is  suggested  in  the  brief  of  counsel  for  the  plaintifif  in  error, 
that  by  the  act  of  August  9,  1881  (Acts  1880-1,  p.  420),  the  sale 
of  spirituous,  malt,  or  intoxicating  liquors  in  any  quantity  within 
the  limits  of  the  town  of  Louisville  was  prohibited,  and  that  the 
sale  involved  in  this  case  was  within  the  limits  of  that  town.  It 
does  not  appear  that  any  such  point  was  raised  or  decided  in  the 
court  below.  If  it  were  so,  the  ruling  in  the  Papworth  case 
would  seem  to  apply  equally  to  this  act  It  is  further  contended 
in  the  brief  of  counsel  for  the  plaintifif  in  error,  that,  under  the 
act  of  February  5,  18^6  (Acts  1865-6,  p.  282),  the  right  to  issue 
licenses  for  the  sale  pf  liquors  in  the  town  of  Louisville  was 
vested  exclusively  in  the  corporate  authorities  thereof;  that  by 
the  act  of  1900  (Acts  1900,  p.  313)  they  were  forbidden  to  issue 
licenses  for  the  sale  of  liquors ;  that  thus  there  was  no  authority 
in  any  person  to  issue  such  licenses,  and  hence  there  can  be 
no  conviction  for  retailing  liquors  without  a  license  within  the 
municipal  limits.  Want  of  authority  in  the  municipal  officers  to 
issue  a  license  would  not  authorize  retailing  without  a  license,  or 
prevent  such  conduct  from  being  criminal.  The  Penal  Code, 
§431,  declares  it  to  be  a  misdemeanor  to  "sell  by  retail  any 
wine,  brandy,  rum,  gin,  or  whisky,  or  other  spirituous  liquors, 
or  any  mixture  of  such  liquors,  in  any  house  or  other  place,  with- 
out license  from  the  proper  authority  in  said  county,  or  without 
license  from  the  corporate  authorities  of  any  town  or  city,  where 
by  law  authority  to  grant  license  is  vested  in  such  corporate  au- 
Uiorities."     That  the  corporate  authorities  may  be  without  power 
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to  grant  a  license  to  retail  lawfully  will  not  operate  as  a  license 
to  retail  unlawfully. 

3,  4  This  court  will  taker  judicial  notice  of  the  fact  that  the 
superior  court  of  Jefferson  county,  by  act  of  the  legislature,  begins 
its  fall  session  on  the  second  Monday  in  November.  In  the  year 
1903  that  day  fell  on  the  12th  day  of  the  month.  The  special 
presentment  was  returned  at  that  term.  The  point  that  the  pre- 
sentment fails  to  show  that  the  date  of  the  alleged  offense  (No- 
vember 8,  1903)  was  prior  to  the  return  of  the  presentment  is 
accordingly  without  foundation. 

5.  The  evidence  amply  supported  the  verdict 

Judgment  affirmed.  All  the  Justices  concur,  except  Simmons, 
O.  J.,  absent. 


Benning  v.  The  State. 

Evans,  J.    This  case  is  oontrolled  by  the  case-  of  JMmmm^  v.  iSMb,  tliia  4ay 

decided.    Ante,  542. 
Judgment  c{fflr}ned,      AU  the  Justices  concur^  except  SimmoM,  C.  cT.  ab9enL 


McElroy  v.  The  State. 

123     546 

Case  2  FisH,  P.  J.    Until  there  has  been  a  Jadgment  finally  disposing  of  the  case  in 

1^^    ^  the  trial  couit,  the  Supreme  Court  lias  no  jurisdiction  to  pass  upoi\  an 

assignment  of  error  complaining  of  the  striking  of  a  plea  of  former  jeopardy, 

filed  by  the  accused.    Fugazzi  v.  TomUnaofii  11^  Oa.  622,  and  cit. 

Writ  of  error  distnissed.   AUthe  Justices  concur,  except  Simmons,  C  J.,  abeenL 

Submitted  June  20,  —  Decided  August  1, 1005. 

S,  C,  Crane,  for  plaintiff  in  error. 
G.  D,  HiU,  solicitor-general,   contra. 


Young  v.  The  State. 


Cobb,  J.     1.  The  evMsnce  authorized  an  instruction  on  the  law  of  voluntaiy 
manslaughter. 

2.  The  extracts  from  the  charge  of  which  complaint  is  made  were  not  erro- 
neous for  any  reason  assigned. 

3.  The  evidence  warranted  the  verdict,  and  no  reason  i^pears  for  reversing 
the  judgment  refusing  a  new  trial. 

Judgment  affirmed,     AU  the  Justices  concur,  except  Simmons,  b.  J,,  obeeML 

Argued  June  20,  —  Decided  August  1,  1905. 
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Conviction  of   manslaughter.      Before  Judge  Roan.      Fulton 
superior  court     May  22,  1905. 

Burton  Cloud  and  Harvey  Hill,  for  plaintiff  in  erroi: 
0.  D.  Hill,  solicttor-general,  contra. 


Mathis  v.  The  State. 

Cobb,  J.  The  evidence  amply  warranted  the  verdict,  and  none  of  the  assign- 
ments of  error  disclose  any  sufficient  reason  for  reversing  the  judgment. 
Judgment  affirmed,     AU  the  Justices  concur ^  except  Simmons^  C.  J.,  absent. 

Submitted  Jaly  10,  —  Decided  August  1,  1906. 

Accusation  of  selling  liquor.     Before  Judge  Henderson.     City 
court  of  Vienna.     May  31,  1905. 

Watts  Pov^ell  and  Bushee  &  Busbee,  for  plaintiff  in  error. 
E.  F.  Strozier,  solicitor,  contra. 


Clements  v.  The  State. 

LuMptfiK,  J.  1.  The  evidence  in  this  case  proved  the  defendant  guilty  of 
murder,  and  there  was  nothing  to  require  a  charge  on  the  subject  of  man- 
slaughter. 

2.  The  mere  allegation,  in  a  ground  of  a  motion  for  a  new  trial,  that  while  the 
defendant  in  a  criminal  case  was  making  his  .statement  a  woman  in  the 
gallery  or  back  part  of  the  court-room  burst  out  crying  and  sobbing  loudly, 
but  was  immediately  removed  by  the  sheriff  under  the  order  of  the  court, 
who  thereupon  refused  to  declare  a  mistrial,  furnishes  no  .ground  for  re* 
versal,  it  not  appearing  who  the  woman  was  or  how  the  defendant  was  in- 
jured by  tiie  occurrence. 

Judgment  affirmed.    AU  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Argued  July  10, —  Decided  August  1,  1906. 

Indictment  for  murder.  Before  Judge  Reagan.  Henry  supe- 
rior court     June  10,  1905. 

Clements  was  indicted  for  the  murder  of  Will  Stephenson.  He 
was  convicted,  with  a  recommendation  that  he  be  imprisoned  for 
life.  He  moved  for  a  new  trial,  which  was  refused,  and  he  ex- 
cepted. The  evidence  on  behalf  of  the  State  showed,  in  brief, 
tbe  following  facts:  Stephenson  was  in  a  store  when  the  defend- 
ant came  up.  As  he  and  others  stepped  out  of  the  store  the  de- 
fendant was  standing  near  by.     He  grabbed  StephenBou,  cursed 
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him,  had  a  drawn  pistol,  and  said :  **  You  mn  home  and  got  your 
pistol  to  kill  me  with."  Stephenson  denied  this,  but  the  defend- 
ant insisted  that  it  was  true,  and  said :  '*  I  have  got  a  notion  to 
shoot  you  anyhow."  Stephenson  answered :  "  I  have  not  done 
anything  to  you;  what  do  you  want  to  shoot  me  for?  I  have 
not  got  my  pistol ;  if  you  will  go  with  me  I  will  show  you."  The 
defendant  told  him  to  hold  up  his  hands  and  asked  a  person 
near  by  to  come  and  get  the  pistol  out  of  Stephenson's  pocket 
The  person  addressed  declined  to  do  this.  Stephenson  ran  and 
the  defendant  pursued  him,  shooting  at  him  three  times.  Two 
shots  took  effect,  one  in  the  leg  and  the  other  in  the  back,  result- 
ing in  Stephenson's  death.  He  was  trying  to  get  around  the 
corner  of  the  house.  During  the  same  evening  and  previously  to 
the  homicide  the  defendant  had  said  that  if  he  found  Stephenson 
that  night  he  would  kill  him.  The  evidence  for  the  defendant 
did  not  materially  differ  from  that  for  the  State,  as  to  the  occur- 
rences at  the  time  of  the  homicide.  One  witness  testified  that 
on  the  night  of  the  shooting  Stephenson  came  to  hi^  store,  asked 
if  any  one  had  seen  the  defendant,  and  said  that  he  wished  to 
find  him;  that  the  witness  told  the  defendant  that  Stephenson 
was  hunting  for  him,  and  that  he  had  better  not  go  where  the 
latter  was ;  that  Stephenson  came  to  the  store  a  second  time  and 
asked  for  the  defendant,  and  the  witness  also  told  this  to  the 
defendant;  and  that  Stephenson  had  said  that  it  would  be  bad 
for  defendant  if  he  found  him.  Another  witness  testified  that 
when  Stephenson  came  into  the  store  he  inquired  for  the  de- 
fendant; and  also  that  when  the  defendant  thrust  his  pistol  into 
Stephenson's  face  and  required  him  to  throw  up  his  hands,  the 
latter  held  them  up  part  of  the  way  "but  twisted  around  like 
he  was  tiying  to  put  them  in  his  pocket." 

Brovm  &  Brown  and  E,  M,  Smith,  for  plaintiff  in  error. 

John  C,  Hart,  attorney -general,  and  0.  H.  B,  Bloodworth,  sb- 
Itcitor-general,  contra. 


James  v.  The  State. 


Fi«H,  P.  J.  1.  The 'evidence  for  the  State,  if  credible,  warranted  a  verdict 
for  murder.  The  evidence  for  the  accused  and  his  statement,  if  believed, 
showed  complete  justification.  There  was  uothing  in  the  evidence  or 
the  statement  cf  the  accused,  considered  separately  or  together,  tending 
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to  show,  or  from  which  the  jury  could  legitimately  infer, 'that  the  hopaicide 
was  voluntary  manslaughter.  It  was  therefore  error  to  give  in  charge  the 
law  relating  to  voluntary  manslaughter,  and  a  verdict  finding  the  accused 
guilty  of  that  offense  was  without  evidence  to  support  it  McBeth  v.  State^ 
122  Ga.  787. 

2.  Neither  was  there  anything  in  the  evidence  or  the  statement  of  the  accused 
to  support  the  theory  of  mutual  combat  Accordingly  it  was  error  to  give 
in  charge  section  73  of  the  Penal  Code.  See  Jordan  v.  StaUy  117  Oa*  405, 
and  cit 

8.  The  court  did  not  err  in  admitting  or  ezcludhig  evidence. 

Judgment  reversed.    All  the  Justices  concur y' except  Simmons,  C.  J.,  absent. 

Argued  July  10,  —  Decided  August  1,  1905. 

CoDvictioD  of  manslaughter.      Before  Judge  Speuce.     Dough- 
erty superior  court.     June  14,  1905. 

J.   W.  Walters  and  /.  J,  Hofmayer^  for  plaintiflF  in  error. 
W.  E,   Wooten,  solicitor-general,  by  B.  B,  Ar7U>ld,  contra. 


Cobb  v.  The  State. 


Cahdlbr,  J.  1.  In  the  light  of  the  judge^s  certificate  to  the  bill  of  exceptions, 
there  was  no  abuse  of  discretion  in  refusing  to  continue  the  hearing  on  the 
certiorari ;  nor,  in  view  of  the  circumstances,  was  it  error  to  hear  the  argu- 
ment on  the  certiorari,  reserving  judgment  thereon,  and,  in  the  interval  be- 
tween the  hearing  and  the  judgment,  consider  and  dispose  of  affidavits  sub- 
mitted in  support  of  a  traverse  to  the  answer  of  the  trial  judge.  This  case 
differs  from  PhiUips  v.  Atlanta,  78  Oa.  773,  in  that  there  the  main  case 
was  decided  before  the  traverse  was  ever  disposed  of,  while  in  the  present 
case  the  traverse  was  heard  and  overruled  before  there  was  any  judgment 
on  the*certiorari. 

2.  Of  those  exceptions  6b  the  answer  of  the  trial  judge  which  were  overruled 
by  the  judge  of  the  superior  court,  some  are  too  vague  and  confused  to 
present  any  question  for  decision  by  this  court,  while  the  remainder  relate 
to  matters  which  have  no  substantial  bearing  on  the  decision  of  the  cer- 
tiorari. The  assignment  of  error  upon  the  overruling  of  these  exceptions  is 
therefore  without  merit 

3.  For  none  of  the  reasons  assigned  in  the  bill  of  exceptions  and  aigued  in  the 
brief  of  counsel  for  the  plaintiff  in  error  was  it  erroneous  to  overrule  the 
certiorari. 

JtidgmeiU  affirmed.     All  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Sabmittdd  July  10,  ~  Decided  August  1,  1905. 

Certiorari.     Before  Judge  Littlejohn.      Dooly  superior  court. 
May  27,  1905. 

Busbee  &  Busbee,  for  plaintiff  in  error. 

F.  A.  Hooper,  solicitor-general,  and  B.  F.  Strozier,  contra. 
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SWAN  OIL  COMPANY  v.  LINDER. 

Specific  performance  **  will  not  be  decreed  of  a  voluntary  agreement  or  merely 
gratuitoos  promise,'*  except  in  a  case  where  possession  of  land  has  been 
surrendered  upon  a  meritorious  consideration,  and  valuable  improvements 
have  been  made  thereon  upon  the  faith  of  the  promise.  Civil  Code,  §4030. 
It  follows  that  a  naked  promise  resting  in  parol  will  not  be  enforced  against 
the  promisor,  notwithstanding  he  may  have  encouraged  the  person  to  whom 
he  made  the  promise  to  expend  money  on  the  faith  thereof,  the  expendi- 
tures made  being  for  his  own  benefit  and  not  for  or  in  behalf  of  the  prom- 
isor, who  received  no  benefit  therefrom.  Under  the  facts  alleged  in  the 
present  case,  the  plaintiff  was  not  entitled  to  the  relief  sought,  and  the  ac- 
tion was  properly  dismissed  on  demurrer. 

Submitted  April  14,  —  Decided  August  1,  1906. 

Equitable  petition.  Before  Judge  Holden.  Hart  superior  court 
January  7,  1905. 

The  assignment  of  error  made  in  the  biU  of  exceptions  is  that 
the  court  on  demurrer  dismissed  the  plaintiffs  action.  The  facts 
relied  on  by  the  plaintiff  company  and  set  forth  in  its  petition 
were  substantially  as  follows:  It  was  incorporated^  under  the 
name  of  the  Swan  Oil  Company,  May  26,  1902,  for  the  purpose  of 
engaging  in  the  business  commonly  carried  on  by  the  proprietors 
of  oil-mills,  the  promoters  of  the  enterprise  being  James  Swan,  A. 
J.  Little,  and  others.  Before  applying  for  a  charter,  they  author- 
ized Little  to  buy  up  certain  property  in  the  town  of  Hartwell 
on  which  to  locate  the  company's  plant,  and  furnished  him 
with  the  purchase-money,  he  agreeing  to  convey  the  property  to 
the  company  when  incorporated;  he  accordingly  bought  the 
property  from  W.  T.  Johnson  and  J.  C.  Massey,  taking  deeds 
thereto  in  his  own  name,  but  afterwards  conveying  the  property 
to  the  company.  Prior  to  making  this  purchase.  Little  went  to  T. 
J.  Linder,  who  was  operating  the  Hartwell  railroad  under  a  lease 
from  the  Hartwell  Eailway  Company,  and  stated  to  him  the  ob- 
ject and  purpose  of  the  intended  purchase  of  the  property  from 
Johnson  and  Massey,  at  the  same  time  saying  the  purchase  would 
not  be  made  unless  a  practicable  and  convenient  right  of  way 
could  be  obtained  from  him,  as  lessee  of  that  company,  from 
the  main  track  of  the  railroad  to  the  property  of  Johnson  and 
Massey,  running  across  certain  streets  and  over  two  vacant 
lots  belonging  to  the  railway  company.  Linder  promised  Little 
that,  as   soon   as  the    plaintiff  company   was   incorporated,  he 
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would  deed  to  it  the  desired  right  of  way.  Thereupon  linder 
carried  Little  to  a  point  on  the  railroad  near  where  the  main  line 
crossed  Jackson  street,  and  pointed  out  the  proposed  right  of  way 
for  a  spur-track  from  that  point  to  the  property  on  which  the  pro- 
moters of  the  plaintiff  company  desired  to  build  its  oil-milL 
The  route  thus  agreed  on  is  the  only  practicable  way  to  enter  the 
property  purchased  from  the  main  line  of  the  railway.  In  pur- 
suance of  this  agreement  on  the  part  of  Linder  to  lease  this  right 
of  way,  little  purchased  the  property  from  Johnson  and  Massey 
at  a  cost  of  $2,100.  Under  the  contract  of  lease  held  by  Linder 
from  the  Hartwell  Railway  Company,  Linder  had  the  right  to 
lease  to  plaintiff  the  proposed  right  of  way.  After  plaintiff  was 
incorporated,  little,  acting  as  its  agent,  presented  to  linder  a  writ- 
ing to  be  signed  by  him,  leasing  to  the  plaintiff  the  desired  right 
of  way,  and  at  the  same  time  also  requested  of  Linder  a  grant  of 
a  building  privilege  on  one  of  the  vacant  lots  belonging  to  the 
railway  company.  Linder  replied  he  would  sign  the  lease  for 
the  right  of  way  and  would  also  grant  the  building  privilege  re- 
quested ;  but  proposed  that  plaintiff  wait  till  he  could  confer  with 
the  officers  of  the  railway  company  about  granting  the  building 
privil^e,  saying  that  if  it  was  agreeable  to  them  ]ie  would  grant 
both  the  right  to  build  on  the  vacant  lot  and  the  proposed  right 
of  way.  Plaintiff  had  previously,  acting  on  the  faith  of  linder's 
agreement  to  give  it  a  right  of  way,  begun  valuable  improvements 
on  the  property  purchased  by  it,  and  linder  on  this  occasion  re- 
quested plaintiff  to  go  on  with  these  improvements,  as  he  would 
sign  the  lease  granting  the  right  of  way  in  any  event.  "  The  prin- 
cipal reason  and  consideration  that  induced  said  Linder  to  give 
petitioner  a  right  of  way  over  said  land  "  of  the  railway  company, 
and  to  allow  petitioner  to  connect  a  spur-track  from  its  oil-mill 
with  the  main  line  of  that  company,  was  that  ^*  petitioner  should 
and  would  be  obliged  to  patronize  the  said  Hartwell  railroad, 
running  from  Hartwell  to  Bowersville,  which  said  linder  was 
operating  under  said  lease  from  the  Hartwell  Railway  Company, 
with  all  shipments  of  freights  to  and  from  said  oil-mill,  and  that 
the  building  of  said  oil-mill  in  Hartwell  on  the  proposed  location 
as  aforesaid,  would  greatly  benefit  said  linder  and  said  Hartwell 
Railway  Company  by  increasing  the  earnings  of  said  Railway 
Ck)mpany  over  and  from  its  road.''     Without  this  right  of  way 
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and  spur-track  plaintiff  can  not  build  its  oil-mill  and  operate  its 
busiuesB  on  the  site  purchased,  without  such  expense  in  haul- 
ing its  products  and  raw  material  as  to  destroy  all  profits  and  to 
prevent  carrying  on  the  business  save  at  a  loss.  Plaintiff  has  sev- 
eral times  requested  linder  to  sign  a  lease  covering  the  desired 
right  of  way,  but  he  has  refused  so  to  do,  notwithstanding  he  had 
that  right  under  his  lease  from  the  railway  company.  At  the  sug- 
gestion of  Linder  that  its  main  line  might  at  an  early  day  be 
changed  to  a  standard-gauge  road,  plaintiff  went  ahead  and  pur- 
chased $101.76  worth  of  standard-gauge  cross-ties  with  which  to 
build  the  proposed  spur-track,  shipping  these  ties  over  the  railroad 
under  the  control  of  Linder  to  the  town  of  Hartwell,  at  which 
point  they  were  by  his  direction  unloaded  at  the  place  near  Jack- 
son street  where  he  bad  agreed  to  allow  the  spur-track  to  be 
connected  with  the  main  Una  Besides  paying  to  Linder  the 
freight  on  these  cross-ties,  plaintiff  also  paid  him  freight  on  a 
quantity  of  building  material  to  be  used  in  the  erection  of  its 
oil-mill,  also  expending  large  sums  in  improving  its  building 
site,  the  aggr^te  amount  expended  being  some  $1,580.13  in 
addition  to  the  $2,100  paid  for  the  land  purchased  on  the  faith 
of  Linder's  agreement,  which  land  will  be  practically  worthless 
unless  it  can  be  reached  by  a  spur-track.  The  plaintiff  alleged 
that  the  refusal  of  Linder  to  comply  with  his  agreement  was 
"  unfair,  unjust,  and  injurious  and  damaging  to  petitioner,  render- 
ing petitioner  unable  to  build  and  compete  with  other  mills;" 
that  he  has,  "  by  his  fraudulent  conduct,  by  his  deceitful  means 
and  willful  promises,  led  your  petitioner  into  considerable  ex- 
pense in  procuring"  a  charter,  employing  lawyers,  etc.,  in  the 
sum  of  $500,  or  other  large  amount;  and  the  plaintiff  prayed 
that  Linder  be  require4  to  execute  to  it  a  lease  to  the  right  of 
way  described  in  its  petition,  or,  if  for  any  reason  this  relief 
could  not  be  afforded,  that  plaintiff  have  judgment  against  Lin- 
der for  the  damages  it  had  sustained  by  reason  of  his  refusal  to 
execute  such  lease. 

The  demurrer  was  based  on  both  general  and  special  grounds, 
one  of  these  grounds  being  that  the  parol  agreement  to  lease  was 
within  the  statute  of  frauds,  and  another  being  that  the  facts  al- 
leged were  not  such  as  to  entitle  the  plaintiff  to  equitable  relief 
of  the  nature  sought. 
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J.  H.  Skelton  and  J.  N.    Worley,  for  plaintiflf. 

W.  1.  Hodges  and  A.  0,  &  Julian  McCurry^  for  defendant. 

Evans,  J.  (After  stating  the  facts.)  It  is  now  well  settled 
in  this  State  that  specific  performance  of  a  parol  contract  as  to 
land  will  be  decreed,  "if  it  be  so  far  executed  by  the  party 
seeking  relief,  and  at  the  instance  or  by  the  inducements  of  the 
other  party,  that  if  the  contract  be  abandoned  he  can  not  be 
restored  to  bis  former  position.*'  Civil  Code,  §4037.  Relief 
will  likewise  be  afforded  wheire  "  there  has  been  such  part  perform- 
ance of  the  contract  as  would  render  it  a  fraud  of  the  party  refus- 
ing to  comply,  if  the  court  did  not  compel  a  performanca"  Civil 
Code,  §  2694  (3).  But  it  does  not  follow  that  a  promise  made 
without  consideration  is  enforceable  in  a  court  of  equity  merely 
because  the  person  to  whom  it  is  made  has,  relying  upon  its 
fulfilment,  acted  to  his  prejudice.  Where  there  is  a  contract 
which  would  be  binding  on  both  parties  if  it  did  not  rest  wholly 
in  parol,  the  interposition  of  a  court  of  equity,  after  the  contract 
has  been  partly  performed  on  one  side,  is  justified,  to  prevent 
positive  fraud  being  perpetrated  by  the  party  who  then  repudi- 
ates the  contract  and  refuses  to  himself  perform.  And  we  have 
cases  in  which  a  gift  has  been  enforced,  where  the  donee  has 
actually  entered  on  land  in  reliance  on  a  parol  promise  to  deed 
it  to  him  and  has,  at  the  donor's  instance,  made  valuable  im- 
provements thereon ;  for  in  such  a  case  the  donor  would  profit 
by  bis  fraudulent  conduct  to  the  extent  of  the  value  of  the 
improvements  mfide,  were  he  permitted  to  break  his  promise. 
P&rter  v.  Allen,  54  Oa.  62^;  Jones  v.  Clark,  59  Ga.  136;  Hughes 
V.  Hughesy  72  Oa,  173 ;  Howell  v.  Ellsberry,  79  Oa.  475.  What 
was  the  character  of  the  alleged  agreement  by  Under  in  the 
present  case?  According  to  the  most  favorable  view  of  the 
plaintiff's  allegations,  it  was.  a  promise  to  give  the  plaintiff  a 
valuable  right  of  way ;  there  is  no  pretense  that  there  was  any 
consideration  for  this  promise;  what  induced  linder  to  make 
it  were  such  incidental  benefits  as  he  believed  might  flow  to  him 
by  the  plaintiff  being  placed  in  a  position  where  its  interests 
would  dictate  that  it  should  make  shipments  over  the  road 
which  he  controlled.  It  is  to  be  observed  that  the  plaintiff  was 
not  bound  to  apply  for  a  charter,  or  to  erect  an  oil-mill,  or,  in 
the  event  it  should  be  incorporated  and  should  elect  to  build  its 
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plant  and  lay  a  spur-track  to  the  main  line,  to  ship  any  freight, 
save  at 'its  option,  over  the  line  of   railway  which  linder  had 
leased  and  was  operating.     Imagine  the  absurdity  of  his  pred- 
icating a  suit  for  damages  upon   the  failure   of  the  plaintiff  to 
erect  its  plant  and  to  furnish  shipments  to  his  road,  had  the 
plaintiff^  after   it  was   incorporated,  abandoned    its  project,  or, 
after  erecting  its  mill,  elected  not  to  build  a  spur-track  or  to 
furnish  any  shipments  of  freight  to  him.     The  so-called  "agree- 
ment" between  the  parties  was  entirely  unilateral     Morrow  v. 
Southern  Express  Co,,  101  Oa,  810;  Etygins  v.  Cement  Co.,  121 
Ga.  311;   Svnnddl  v.  National  Bank,   121    Oa.   714.       Were 
Linder  compelled  to  perform  his  promise  by  executing  to  the 
plaintiff  a  lease  to  the  coveted  right  of  way,  how  would  the 
parties  then  stand?    At  its  option  the  plaintiff  company  could 
go  on  and  build  its  plant  or  abandon  the  enterprise;  and  after 
it  erected  the  mill,  the  company  would  be  under  no  obligation 
to  furnish  shipments  to  Linder  or  have  shipments  to  it  made 
over  his  line,  inasmuch  as  the  company  has  never  undertaken 
to  bind  itself  to  pay  or  to  do  anything  whatever  in  consideration 
of  his  executing  a  lease  to  a  right  of  way  for  its  spur-tracL 
The  courts  can  not^  of  course,  make  a  contract  for  the  parties ; 
and  the  question  is,  can  the  agreement  of  Linder  be  enforced 
against  him  because  he  has  encouraged  the  plaintiff  to  expend 
money  upon  the  faith  of  his  complying  with  his  naked  promise 
to  make  to  it  a  valuable  gift  necessary  to  the  complete  enjoy- 
ment of  its  property.     He  has  not  profited  by  the  expenditure 
of  any  of  this  money ;  he  will  not  profit  the^from  or  from  the 
carrying  out  of  the  plaintiff's  commercial  enterprise,  save  at  its 
pleasure  and  in  a  measure  it  shall  determine  for  itself;  he  can 
not  force  it  to  perform.      Harrison  v.  Lumber  Co.,  119  Ga.  6. 
The  case  is  not  one  like  that  of  McCaw  Manufacturing  Go.  v. 
Felder,  115  Ga.  408,  where  one  party  makes  a  continuous  pro- 
posal to  do  something  for  another,  or  to  sell  or  furnish  him 
something,  if  he,  in  return,  will  do  or  bind  himself  to  do  some- 
thing for  the  former.      In  such  a  case,  if  the  proposal  be  ac- 
cepted before  it  has  been  withdrawn,  mutuality  is  not  lacking, 
and  both  parties  become  bound  to  perform  their  respective  obliga- 
tions.    If  the  one  who  makes  the  proposal  does  not  withdraw^ 
it  before  the  other,  with  his  express  or  implied  assent  and  appn>- 
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bation,  enters  upon  a  performance  of  the  obligations  which  it 
was  proposed  he  should  undertake,  and  expends  money  in  so 
doing,  the  want  of  mutuality  in  the  first  instance  because  he 
did  not  bind  himself  to  perform  will  not  encuse  the  other  from 
living  up  to  the  terms  of  his  proposal.  Fontaine  v.  Baxley^ 
90  Ga.  416. 

Our  code,  however,  expressly  declares  that  specific  performance 
"  will  not  be  decreed  of  a  voluntary  agreement  or  merely  gratu- 
itous promise "  in  any  case  except  one,  viz.,  where  possession  of 
lands  has  been  given  under  such  an  agreement,  upon  a  meritorious 
consideration,  and  valuable  improvements  have  been  made  upoa 
the  faith  thereot  Civil  Code,  §  4039.  Nor  has  the  letter  of  this 
section  been  broadened  by  construction  to  meet  cases  which 
might  well  have  been  included  in  the  exception.  Thompson  v^ 
Bay,  ^2  Ga,  285,  where  during  the  life  of  the  donor  materials  with 
which  improvements  were  made  after  his  death  were  purchased 
with  his  knowledge.  In  Peacock  v.  Deweese,  73  Oa.  570,  the 
court  declined  to  give  its  aid  to  the  plaintiff,  because  the  agree* 
ment  he  relied  on  was  unilateral,  he  not  having  bound  himself  to 
do  anything,  save  at  his  option,  for  the  benefit  of  the  defendant. 
To  break  a  promise  wholly  without  consideration  does  not  con- 
stitute legal  fraud,  and  the  mere  fact  that  the  person  to  whom 
the  promise  is  made  is  thereby  induced  to  act  as  he  would 
not  otherwise  have  done  will  not  of  itself  alone  afford  ground  for 
equitable  interference  or  redress.  Where  the  aggrieved  party's 
complaint  is  that  he  expected  to  get  something  for  nothing,  and» 
so  expecting,  expended  money  for  bis  own  benefit,  not  that  of  the 
promisor,  which  he  otherwise  would  not  have  done,  his  loss  of 
expectations  and  money  is  to  be  attributed  to  his  own  folly  rather 
than  to  fraud  on  the  part  of  the  promisor,  who  never  l^ally 
bound  himself  to  perform,  as  his  disappointed  promisee  was  bound 
to  know.  Especially  where,  as  in  the  present  case,  the  alleged 
promise  was  not  only  gratuitous  but  was  in  parol,  the  statute  of 
frauds  should  not  be  emasculated.  Our  Civil  Code,  §  4039,  does 
not  take  such  a  case  out  of  the  statute,  but  declares  that  the 
promise,  being  wholly  without  consideration,  can  not  be  specifi- 
cally enforced,  without  qualifying  this  declaration  in  any  way,  or 
providing  that  money  expended  by  the  promisee  on  the  faith  of 
(he  promise  will  render  it  obligatory  upon  the  promisor.    The 
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plaintiff  has  done  nothing,  nor  does  it  propose  to  do  anything,  in 
pursuance  of  any  contract  with  the  defendant  The  case  stated 
is  even  less  meritorious  than  that  of  Simonton  v.  Ins.  Co.,  51  Oa. 
76,  wherein  this  court  declined  to  enforce  a  parol  contract  of  in- 
surance relied  on  by  the  plaintiff.  A  policy  was  issued  by  the 
company,  covering  a  stock  of  goods  of  the  plaintiff  while  contained 
in  a  certain  house,  from  which  he  subsequently  commenced  to  re- 
move the  goods  to  another  house,  and  while  so  engaged  was 
asked  by  the  company's  agent  if  he  desired  his  policy  transferred ; 
plaintiff  replied,  by  all  means,  if  necessary,  and  the  agent  con- 
sented to  the  removal  and  promised  to  make  the  necessary  entry 
on  the  books;  thereupon  the  plaintiff  continued  the  removal, 
took  out  no  new  insurance,  and  his  goods  were  subsequently  de- 
stroyed by  fire.  This  court  held  that  '^this  was  not  such  action 
on  the  alleged  parol  agreement  as  estopped  the  insurance  com- 
pany from  insisting  that  the  contract  was  not  in  writing."  In  the 
case  of  MUledgeviUe  Water  Go.  v.  Edwards,  121  Oa,  555,  the 
defendant  company  set  up  the  defense  that  the  contract  was  lack- 
ing in  mutuality ;  but,  as  was  pointed  out  by  Mr.  Justice  Cand- 
ler, this  point  was  not  well  taken,  for  the  promise  of  the  company 
was  based  on  a  valuable  consideration,  and  the  company  had, 
after  the  plaintiff  had  gone  to  large  expense  in  complying  with  his 
obligations,  for  some  time  supplied  him  with  water  under  that 
contract.  The  real  objection  to  it  was  that  it  was  indefinite  as  to 
the  time  of  its  continuance ;  but  after  it  had  been  so  far  carried 
into  effect,  the  plaintiff  had  a  right  to  enjoin  the  company  from 
cutting  off  his  water  supply  until  such  time  as  the  benefits  flow- 
ing to  him  from  a  continuance  of  the  arrangement  entered  into 
would  in  value  approximate  the  outlay  he  had  incurred  in  putting 
down  the  supply  pipe  he  had  obligated  himself  to  lay  for  their 
joint  use  and  benefit.  The  present  case  is  quite  dissimilar.  If 
the  plaintiff  had  been  permitted  to  lay  the  proposed  spur-track 
and  had  completed  its  plant,  then  or  thereafter  obligating  itself  to 
make  all  shipments  of  freight  it  might  have  in  the  conduct  of  its 
business  over  the  defendant's  railroad,  doubtless  a  court  exerdsiiig 
equity  jurisdiction  would  well  be  justified  in  enjoining  the  do- 
fendant  from  interfering  with  the  plaintiff*s  use  of  the  spur-track 
until  it  had  reaped  the  contemplated  benefits  from  its  out^y  in 
building  the  same;  but  such  is  not  this  casa    The  Edtpards  ease. 
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just  cited,  is  in  accord  with  the  line  of  cases  holding  that  even  a 
parol  license,  without  consideration,  is  not  revocable  at  the  will 
of  the  Ucensor  after  the  licensee  has  been  permitted  by  him  to 
expend  money  on  the  faith  thereof,  although  no  definite  period 
was  fixed  for  the  duration  of  the  license.  The  present  case  is  un- 
like any  with  which  we  have  heretofore  been  called  on  to  deal; 
and  we  are  of  the  opinion  that  the  court  below  would  have  been 
unwarranted  in  so  stretching  its  equitable  powers  as  to  grant  the 
reUef  sought. 

Judgment  afftrmed.     All  the  Justices  concur,  except  Simmons^ 
C.  J.,  absent 


EADY  V.  NEWTON  COAL  AND  LUMBER  COMPANY.      \m    "-' 

1.  An  agreement  between  a  customer  and  a  member  of  a  partnership,  that  it& 
goods  may  be  purchased  and  paid  for  by  the  customer  in  commodltiea 
furnished  by  him  for  the  private  use  and  benefit  of  such  member  of  the 
firm,  is  void,  as  being  beyond  the  scope  of  the  partner's  apparent  authority. 
So  much  of  the  decision  in  Perry  v.  Butt,  14  Ga.  099,  as  is  in  conflict  with 
the  above  is,  upon  a  formal  review,  oveiTuled. 

2.  Articles  of  partnership  may  be  enlarged  by  implication  from  a  general  usage 
and  habit  of  the  firm,  acquiesced  in  by  all  of  the  partners.  But  before  such 
a  custom  would  become  binding  upon  a  partner  who  did  not  expressly 
authorize  it,  the  circumstances  would  have  to  be  such  as  to  indicate  that  he 
not  only  knew  of  the  couree  of  dealing  in  paiticular  instances,  but  con- 
templated and  tacitly  assented  to  a  regular  course  of  dealing  with  the 
public,  rather  than  a  departure  from  the  partnership  articles  in  the 
excepted  cases. 

Submitted  May  17,  —  Resabmitted  July  5,  —  Decided  August  1,  1905. 

Complaint.  Before  Judge  Hammond.  City  court  of  GriflBn. 
January  2,  1905. 

A  partnership  was  formed  in  1893  or  1894,  under  the  firm 
name  of  H.  P.  Eady  &  Co.,  between  H.  P.  Eady  and  J.  A.  Brooks, 
for  the  purpose  of  engaging  in  the  wagon  and  buggy  business  and 
conducting  a  blacksmith  and  general  repair  shop.  Brooks  had 
charge  of  the  books  and  4ooked  after  the  office  affairs  of  the  firm, 
-while  Eady  assumed  the  management  of  the  shop.  Shortly  after 
the  partnership  was  formed,  Brooks  approached  J.  M.  Mills,  man- 
ager of  the  Newton  Coal  &  Lumber  Company,  and  solicited  the 
Imsiness  of  that  concern,  proposing  to  Mills  that  if  he  would  giva 
the  patronage  of  his  company  to  Eady  &  Co.,  the  individual  ac^ 
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•counts  of  its  members  for  supplies  purchased  from  bis  company 
would  be  allowed  as  a  credit  on  such  account  as  he  might  run 
with  the  partnership,  and  that  they  would  in  this  manner  "  swap" 
Accounts.  Mills  assented  to  this  arrangement,  and  Brooks  after- 
wards purchased  from  the  Newton  Coal  &  Lumber  Company  sup- 
plies for  his  individual  use  to  the  amount  of  $113.51,  and  supplies 
for  his  firm  to  the  amount  of  $59.02.  In  January,  1898,  Mills 
and  Brooks  effected  a  settlement  of  accounts,  which  included  the 
individual  indebtedness  of  the  latter.  Brooks  made  no  entry  of 
this  settlement  on  the  books  of  his  firm,  and  his  partner  had  no 
knowledge  thereof  or  of  the  arrangement  under  which  it  was 
made.  In  June,  1902,  Brooks  effected  another  settlement  with  a 
representative  of  the  Newton  Coal  &  Lumber  Company,  whereby 
an  account  of  $19.36  against  Eady  &  Co.  and  an  account  against 
Brooks  of  $121.44  were  satisfied.  Eady  was  not  present  and 
took  no  part  in  this  settlement,  and  the  transaction  was  not  en- 
tered on  the  books  of  his  firm,  nor  did  Brooks  charge  his  indi- 
vidual account  with  the  amount  which  he  received  thereunder. 
In  April,  1903,  the  partnership  was  dissolved,  and  Eady  became 
the  sole  proprietor  of  the  business.  Brooks  was  at  the  time  hope- 
lessly insolvent.  On  December  5,  1904,  Eady,  as  the  successor 
of  the  firm  and  as  transferee  of  the  accounts  which  it  held  against 
its  debtors,  brought  suit  against  the  Newton  Coal  &  Lumber  Com- 
pany and  the  individuals  who  conducted  business  under  that 
firm  name,  to  recover  $200.80  on  an  open  account  claimed  to  be 
due  by  it  to  Eady  &  Co.  The  defendants  filed  an  answer  in 
which  they  admitted  an  indebtedness  of  $16.65,  but  by  special 
plea  they  set  up  the  agreement  made  between  the  manager  of  the 
Newton  Coal  &  Lumber  Company  and  Brooks,  one  of  the  mem- 
bers of  the  firm  of  Eady  &  Co.,  and  the  settlement  of  the  accounts 
made  in  pursuance  of  that  agreement.  The  defendants  alleged 
that  Brooks  was  authorized  to  enter  into  this  agreement;  that 
it  was  made  in  the  usual  course  of  dealings  which  had  prevailed 
fur  a  number  of  years,  with  the  knowledge  and  approval  of  all 
of  the  members  of  the  two  partnerships ;  and  that  the  settlement 
of  accounts  was  made  with  the  knowledge  and  consent  of  Eady 
and  in  accordance  with  the  custom  recognized  and  followed  by 
his  firm  in  settling  accounts  between  it  and  other  firms  in  Grififin 
with  which  it  transacted  business. 
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On  the  tnal  of  the  case  Brooks  testified  that  he  had  no  direct 
authority  from  Eady  to  enter  into  the  agreement  made  with  the 
manager  of  the  Newton  Goal  &  Lumber  Company,  but  that  Eady 
had  knowledge  that  settlements  of  the  character  made  with  that 
company  were  effected  with  parties  with  whom  his  firm  had  busi- 
ness dealings,  and  that  he  never  raised  any  objections  to  settle- 
ments being  made  which  included  the  individual  accounts  of  its 
members.  Eady  testified  that  he  never  authorized  any  such 
agreement,  had  no  knowledge  that  it  was  entered  into,  and  never 
consented  to  any  settlement  in  accordance  with  its  terms.  As  to 
transactions  with  other  firms  in  Griffin,  he  explained  that  on 
certain  occasions  he  had  consented  that,  when  parties  called  for  a 
settlement  of  accounts,  the  indebtedness  of  the  members  of  his 
firm  should  be  entered  as  a  credit  on  the  demands  which  his  firm 
had  against  such  parties;  but  that  in  each  instance  the  account 
against  him  individually  had  been  presented  to  him,  he  had 
marked  it  '*  O.  E.,"  and  he  and  his  partner  had  agreed  that  the 
settlement  with  the  firm  should  embrace  an  allowance  of  the 
indebtedness  held  by  its  debtor  against  them  individually.  He 
denied  that  he  had  ever  conferred  upon  Brooks  any  authority  to 
make  any  such  settlement  without  his  express  assent  and 
approval  A  number  of  merchants  testified  to  having  made  settle- 
ments  with  the  firm  of  Eady  &  Co.,  in  which  demands  against  the 
members  of  that  firm  were  aUowed.  In  some  instances  Eady 
was  present  and  consented  to  this  arrangement;  in  other  instances 
the  settlement  was  made  with  Brooks  in  the  absence  of  Eady. 
Only  one  of  the  transactions  of  this  nature  which  was  made  by 
Brooks  without  the  express  consent  of  his  partner  appeared  on 
the  books  of  the  firm,  and  Eady  undertook  to  swear  positively 
that  the  entry  thereof  was  made  after  the  firm  was  dissolved, 
by  changing  a  former  entry  of  S2.75  to  $580.95,  and  that  he 
had  no  knowledge  of  this  transaction  till  after  he  had  become 
the  sole  owner  of  the  business.  After  the  dissolution  of  the 
partnership,  Eady  repudiated  the  agreement  entered  into  be- 
tween Brooks  and  the  manager  of  the  Newton  Coal'&  Lumber 
Ck»mpany,  saying  he  had  no  information  in  regard  to  it  and  that 
the  company  would  have  to  look  to  Brooks  for  the  payment  of 
his  individual  indebtedness  to  it.  The  defendants  sought  to  show 
that  Eady,  in  point  of  fact,  knew  of  and  tacitly  assented  to  that 
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agreement;  but  the  only  evidence  adduced  on  this  point  was  to 
the  following  effect:  After  this  arrangement  was  agreed  on 
between  Brooks  and  Mills,  the  latter  was  asked  by  Eady  if  he 
** didn't  want  a  wagon."  Mills  replied,  "You  don't  owe  us  quite 
enough  to  get  a  wagon  yet/*  and  Eady  then  said,  "We  will  owe 
you  enough."  Subsequently  Eady  &  Co.  wanted  to  buy  a  car-load 
of  coal.  Mills  went  to  the  office  of  the  firm,  and  in  the  presence  of 
both  members  said  that  coal  was  sold  at  a  very  small  profit  and 
that  he  could  not  charge  it  —  that  he  "  could  not  swap  accounts  as 
to  this."  They  accordingly  paid  cash  for  the  coal,  giving  him  a 
check  for  the  price  of  it,  and  Eady  took  part  of  the  car-load^ 
Brooks  part  of  it,  and  a  part  of  it  was  devoted  to  the  use  of  the 
firm.  Several  bookkeepers,  who  had  at  different  times  been  in  the 
employ  of  the  firm,  knew  of  the  custom  of  settling  the  individual 
indebtedness  of  its  members  when  settlements 'were  effected  be- 
tween the  firm  and  other  business  concerns,  and  they  were  under 
the  impression  that  Eady  knew  of  this  practice,  as  he  looked 
pretty  closely  after  the  business. 

After  both  sides  had  announced  closed,  the  court,  on  motion 
of  the  defendants,  directed  the  jury  to  return  a  verdict  for  only 
the  amount  which  they  admitted  to  be  due,  $16.65,  holding  that 
the  plaintiff  was  not  entitled,  under  the  evidence,  to  recover  the 
amount  sued  for.  •  To  the  direction  of  this  venlict  exception  is 
taken.  Complaint  is  also  made  that  the  court  admitted,  over  the 
plaintiff's  objection,  evidence  as  to  the  making  of  the  agreement 
under  which  Brooks  settled  his  individual  indebtedness  to  the 
Newton  Coal  &  Lumber  Company,  and  as  to  the  general  custom 
of  the  firm  of  Eady  &  Co.  to  make,  with  persons  with  whom  it 
dealt,  settlements  of  the  character  effected  by  Brooks  with  the 
defendant  partnership. 

Robert  T,  Daniel  and  Marcus    W,  Beck,  for  plaintiff. 

Lloyd  Cleveland,  for  defendant. 

Evans,  J.  (After  stating  the  facts.)  1.  Counsel  for  the  de- 
fendant in  error  insists  that  the  agreement  between  Brooks  and 
the  manager  of  the  Newton  Coal  &  Lumber  Company  was  an 
engagement  in  furtherance  of  the  partnership  business,  which 
Brooks  had  the  right  to  make  and  by  which  his  copartner  is 
bound.  This  proposition  is  claimed  to  be  supported  by  the  case 
of  Perry  v.  Butt,  14  Oa,  699.     The  report  of  that  case  disdoees 
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that  the  partnership  concern  did  a  cash  and  credit  business  and 
bartered  goods  for  other  articles.  The  defendant  was  a  tavern- 
keeper,  and,  in  a  conversation  with  one  of  the  partners  upon  the 
subject  of  boarding,  said  that  when  merchants  or  their  clerks 
boarded  with  him,  it  was  his  custom  to  trade  it  out,  and  that  he 
did  not  expect  cash.  It  was  the  understanding  that  the  tavern- 
keeper's  charge  for  the  board  of  one  of  the  partners  was  to  be 
allowed  for  any  goods  he  might  buy  of  the  iirm;  the  tavern- 
keeper  had  twice  settled  his  account  with  the  firm  for  goods  pur- 
chased prior  to  the  time  the  note  in  suit  had  been  given,  and  in 
each  settlement  the  partner's  board  had  been  allowed  as  a  credit. 
These  settlements  were  duly  entered  on  the  books  of  the  ^m. 
Upon  these  facts,  the  great  judge  who  delivered  the  opinion  of 
the  court  said  that  one  partner,  in  furtherance  of  the  joint  busi- 
ness, may  agree  with  a  hotel-keeper  that  if  he  wUl  deal  with  the 
firm,  his  account  shall  be  settled  by  the  board  of  the  partners, 
and  the  contract  will  be  binding  on  the  firm.  It  is  perfectly 
clear  and  manifest  from  the  entire  report  of  the  case  that  the 
court  did  not  intend  to  hold  that  one  partner  could  sell  the  firm's 
goods  for  his  private  benefit.  Otherwise  it  would  have  been  en- 
tirely useless  for  the  court  to  discuss  ratification  because  of  prior 
entries  on  the  books.  And  to  make  it  more  clear  that  such  was 
not  the  intent  is  the  express  recognition  of  the  principle  that  one 
partner  can  not  appropriate  the  partnership  effects  in  payment 
of  his  individual  debt  Still,  as  the  language  used  is  susceptible 
of  the  construction  placed  upon  it  by  counsel  for  the  defendant 
in  error,  leave  was  granted  to  review  the  iiiling  announced  in  the 
fifth  division  of  the  opinion  filed  in  that  case.  We  think  the  true 
mle  of  liability  is  well  stated  in  Worder  v.  Newdigate,  11  B. 
Mon.  (Ky.)  177:  "If  a  firm  sells  goods  and  receives  various  com- 
modities in  payment,  the  act  of  one  partner  in  relation  thereto 
binds  the  firm,  because  it  is  in  the  course  of  its  trade  and  done 
in  the  name  and  for  the  benefit  of  the  partnership.  But  when 
goods  are  purchased  to  be  paid  for  in  commodities  furnished,  not 
for  the  firm,  but  for  one  of  the  partners  individually,  and  this  fact 
is  known  to  the  purchaser,  the  act  of  one  partner  in  such  a  case 
does  not  bind  his  copartners  unless  they  assent  to  it."  To  bind 
the  partnership  it  is  essential  that  a  contract  of  this  character  be 
made    not  only  in  the  name  of  the  firm,  but  at  least  ostensibly 
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for  the  firm's  benefit  Otherwise  it  will  not  be  binding  on  the 
partnership.  One  of  the  reasons  advanced  why  such  a  contract 
would  be  binding  on  the  copartners  is  that  a  partner  has  a  riglit 
to  accept  specifics  in  payment  of  the  goods^of  the  firm,  and  when 
firm  goods  are  sold  under  a  contract  to  be  paid  for  in  specifics 
for  the  individual  use  of  one  of  the  partners,  and  the  goods  are 
paid  for  in  this  way^  a  suit  in  the  firm  name  to  recover  the  value 
of  the  goods  is  not  maintainable,  because  the.  goods  have  beeu 
paid  for  in  terms  of  the  contract  under  which  they  were  pur- 
chased. Fay  V.  Green,  1  Aik.  71;  Strong  v.  Fish,  13  Vt.  277; 
M'Kee  v.  Stroup,  Eice,  291;  White  v.  Toles,  7  Ala.  569  (over- 
ruled in  Cannon  v.  lindsey,  85  Ala.  198).  The  fallacy  of  this 
argument  is  that  the  truth  of  the  premise  is  assumed.  The  goods 
have  never  been  paid  for ;  the  firm  has  never  received  any  quid 
pro  quo  from  the  customer.  As  was  said  in  Thomas  v,  Fenniich, 
28  Ohio  St.  55:  "The  assumption  is  true  if  the  setting  off  of 
a  debt  due  the  firm  against  the  private  debt  of  the  partner  is 
a  payment  of  that  debt.  But  it  is  conceded  that  a  partner  can 
not  pay  his  own  debt  by  using  the  firm  property  to  that  end." 
Other  cases  are  based  on  the  observation  of  Lord  EUenborough 
in  Henderson  v.  Wild,  2  Campb.  561,  to  the  effect  that  a  receipt 
by  one  of  the  partners  discharging  the  firm  debtor  in  considera- 
tion of  the  settlement  of  a  private  debt  of  the  partner  executing 
the  receipt  is  binding  on  the  firm.  Halls  v.  Coe,  4  McCord,  136. 
But  this  doctrine  is  repudiated  by  the  great  weight  of  authority, 
and  recognition  is  given  to  the  principle  that  one  member  of  a 
partnership  has  no  implied  authority  to  dispose  of  property  of  the 
partnership  in  satisfaction  of  his  individual  debt  or  for  his  indi- 
vidual benefit  Bank  v.  Rice,  48  Neb.  428 ;  Evemghim  v.  Ens- 
worth,  7  Wend.  326;  Thomas  v,  Pennrich,  28  Ohio  St.  55; 
Minor  v.  Gan,  11  Sm.  &  Mar.  322;  Flower  v.  Williams,  1  La. 
22;  Atkin  v.  Berry,  1  Tenn.  91 ;  Thomas  v.  Stetson,  62  la.  537; 
Dob  V,  Halsey,  1^  Johns.  34;  Cotzhausen  v.  Judd,  63  Wis.  213; 
Chase  v.  Buhl  Iron  Works,  55  Mich.  139 ;  Brooks  v.  Carpenter 
(Ky.),  53  N.  W.  Rep.  40;  Taylor  v.  Rasch,  23  Fed.  Cas.  789; 
McNair  v.  White,  46  HI.  211 ;  Bell  t?.  Faber,  1  Grant,  30;  Gul- 
latt  V.  Tucker,  2  Cranch  C.  C.  33. 

Several  American  courts  have   followed  the  English  case  of 
Jones'  Assignee  v,  Yates,  9  B.  &  C.  532,  assigning  as  the  reason 
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why  a  partnership  could  not  sue  for  the  value  of  goods  sold  by 
one  of  the  partners  to  a  customer,  under  an  executed  agreement 
that  the  goods  were  to  be  paid  for  by  delivery  of  specifics  to  the 
partner's  private  use,  that  it  would  allow  a  plaintiff  in  a  court  of 
law  to  rescind  his  own  act  on  the  ground  that  such  act  was  a 
fraud  on  some  other  person.  •  Greely  v.  Wyeth,  10  K  H.  15; 
Homer  v.  Wood,  11  Gush.  62;  Craig  v.  Hulschizer,  34  K  J.  Law, 
363.  As  was  clearly  demonstrated  in  Purdy  v.  Powers,  6  Pa.  St 
494,  ^'  this  action  does  not  proceed  upon  a  suggestion  of  mala  fides 
or  imputed  fraud  in  one  of  the  parties,  but  upon  the  foot  of  the 
original  claim,  springing  from  the  debt  contracted  with  the  firm  in 
the  usual  course  of  dealing,  and  there  is  nothing  standing  in  the 
way  of  the  action  which  requires  to  be  rescinded."  An  agree- 
ment between  one  partner  and  a  purchaser  to  sell  partnership 
goods  and  receive  in  exchange  therefor  commodities  to  be  applied 
to  the  private  benefit  of  the  individual  partner  is  a  void  act,  in 
that  it  is  beyond  the  scope  of  the  authority  of  a  partner  to  make 
such  an  agreement,  and  the  very  nature  of  the  agreement  informs 
the  purcliaser  that  the  firm  is  parting  with  its  property  and 
receiving  nothing  in  exchange.  A  private  agreement  by  one 
partner  for  his  separate  advantage  would  work  a  great  injury  to 
partnership  assets,  and  thereby  to  associates  in  the  firm  and  the 
creditors  of  it.  Several  cases  upon  practically  the  same  facts  as 
are  involved  in  the  case  under  consideration  have  been  before  the 
courts,  and  a  brief  reference  to  some  of  them  may  aid  in  illustrat- 
ing  our  position.  In  Brickett  v.  Downs,  163  Mass.  70,  Brickett 
and  Shorey  were  coal  dealers,  and  the  defendant  was  a  dentist. 
The  suit  was  for  the  price  of  coal,  and  the  defendant  pleaded  that 
Shorey  was  having  teeth  fixed  in  the  defendant's  office,  and  pro- 
posed that  defendant  take  coal  in  part  payment  for  dental  work 
done  and  to  be  done  for  Shorey  and  his  family,  and  to  this  pro- 
position the  defendant  assented.  At  that  time  Shorey  owed  de- 
fendant from  $23  to  $27,  and  defendant  soon  afterwards  did  work 
that  increased  the  bill  to  $38.75.  He  had  received  the  coal  in 
part  payment  of  his  bill  for  dental  work.  Knowlton,  J.,  said : 
**  To  receive  property  of  a  partnership  from  one  of  the  partners  in 
payment  of  his  personal  debt,  without  the  consent  of  his 
copartner,  is  no  less  a  fraud  upon  the  partnership  than  to  pay  a 
debt  due  the  firm  by  doing  or   furnishing    something  for  the 
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personal  benefit  of  one  of  its  members.  Such  an  arrangement 
accompanying  the  receipt  of  partnership  property  would  be  void 
against  the  other  partner,  and  would  leave  the  party  receiving 
the  property  liable  on  an  implied  contract  to  pay  the  firm  its  value." 
In  North  Carolina  it  was  held  that  in  an  action  by  a  surviving 
paitner  for  a  debt  alleged  to  be  due  to  the  firm,  the  defendant  can 
not  avail  herself  of  a  debt  due  to  her  by  a  deceased  member  of 
the  firm,  though  the  contract  between  the  latter  and  the  defend- 
ant was  that  the  debt,  which  was  for  the  board  of  this  partner, 
should  be  paid  out  of  the  store  in  which  the  plaintiff  and  the 
defendant's  debtor  were  J)artners.  Norment  v.  Johnston,  10  N.  C. 
89.  In  Goode  t?.  McCartney,  10  Tex.  193,  the  plaintiff  brought 
suit  upon  an  account  for  merchandise  sold  the  defendant.  The 
latter  pleaded  in  set-off  an  account  for  medical  services  rendered  a 
partner  of  the  plaintiff,  who  had  furnished  the  goods  under  an 
agreement  that  the  medical  services  rendered  him  by  the  defend- 
ant should  be  received  in  satisfaction.  The  court  held  that  such 
an  agreement  between  the  customer  and  one  of  the  partners  did 
not  bind  the  copartners;  and  the  plaintiff  was  allowed  to  recover. 
To  the  same  effect  is  Pierce  v.  Pass,  1  Porter,  232. 

It  has  frequently  been  held  that  while  a  partner  may  apply 
partnership  property  to  the  payment  of  a  partnership  debt  con- 
tracted in  the  prosecution  of  the  partnership  enterprise,  he  has 
neither  a  legal  nor  a  moral  right  to  appropriate  partnership  effects 
to  the  payment  of  his  individual  debt,  without  the  assent  of  his 
partner.  Wise  v.  Copley,  36  Oa,  508 ;  Harper  v.  Wrigley,  48 
Oa,  495 ;  Murphey  v.  Bush,  122  Oa,  715.  There  can  be  no  dis- 
tinction in  reason  between  the  payment  of  a  private  debt  with 
partnership  assets  and  the  delivery  of  partnership  goods  to  one 
who  engages  to  do  or  to  give  something  in  exchange  for  the  ex- 
clusive benefit  of  one  of  the  partnera  In  either  instance  the 
transaction  amounts  to  a  conversion  of  partnership  property  to 
the  private  use  of  one  of  the  partners,  with  the  knowledge  of  the 
person  who  receives  the  firm's  property.  Hence  we  conclude  that 
an  agreement  between  a  customer  and  a  member  of  a  partnership 
that  its  goods  may  be  purchased  and  paid  for  by  the  customer  in 
commodities  furnished  by  him  for  the  benefit  of  such  member  of 
the  firm  is  neither  in  furtherance  of  the  partnership  business  u(» 
within  the  scope  of  his  apparent  authority.  See  Parsons  ou  Put- 
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nership,  §  90,  and  cases  cited.  In  so  far  as  the  decision  rendered 
in  Perry  v.  Butt,  supra,  conflicts  with  the  views  above  announced, 
that  dedsiqn  ia  formally  overruled.  We  are  not  constrained  to 
follow  the  early  English  decisions  hereinbefore  referred  to,  as  they 
were  pronounced  subsequently  to  the  period  mentioned  in  our 
'^adopting  statute"  as  the  period  to  be  looked  to  in  ascertaining 
what  was  the  common  law  as  understood  and  declared  by  the 
courts  of  England  prior  to  the  Revolution. 

2.  During  the  course  of  his  examination  as  a  witness,  Brooks 
was  permitted  to  testify  as  to  the  custom  of  his  firm  with  refer- 
ence to  making  settlements  with  its  customers  which  embraced  ac- 
counts held  by  them  against  its  members  as  individuals.  This  tes- 
timony was  admissible,  as  the  witness  undertook  to  swear  that  his 
partner  had  knowledge  of  the  custom  which  prevailed  and  raised 
no  oDJection  thereto.  It  is  pertinent  to  remark,  however,  that  be- 
fore such  a  custom  or  business  usage  would  become  binding  upon 
a  partner  who  did  not  expressly  sanction  or  authorize  it,  the  cir- 
cumstances would  have  to  be  such  as  to  indicate  that  he  not  only 
knew  of  settlements  being  made  in  particular  instances  in  accord- 
ance with  the  custom,  but  contemplated  and  tacitly  assented  to 
a  regular  course  of  dealing  with  the  public  rather  than  with  a  few 
customers  who  held  small  demands  against  the  individuals  com- 
posing the  firm.  The  mere  fact  that  in  two  or  more  isolated  in- 
stances he  agreed  to  a  settlement  whereby  the  customer  was  given 
credit  for  a  private  debt  against  his  copartner  would  not  suffice  to 
establish  his  assent  to  a  practice  so  general  as  to  amount  to  a  cus- 
tom. It  would  have  to  appear  that  there  was  a  general  usage  or 
habit  of  so  conducting  the  affairs  of  the  firm,  acquiesced  in  by  all 
of  its  members.  1  Bates  on  Partnership,  §  319.  In  a  case  where 
a  partnership  had  frequently  drawn  checks  against  its  funds  in 
hank  for  the  purpose  of  paying  the  individual  debts  of  its  mem- 
bers, this  court  held  there  was  not  sufficient  proof  of  such  "  a 
course  of  dealing  "  as  would  justify  the  bank  in  assuming  that  it 
was  within  the  scope  of  the  partnership  business  to  pledge  its 
credit  and  give  its  promissory  note  in  satisfaction  of  a  debt  due  by 
one  of  the  partners  to  the  bank.  Peoples  Savings  Bank  v.  Smith, 
114  Oa.  185.  A  customer  has  no  right  to  assume  that  because  a 
partner  expressly  assents  on  one  occasion  to  the  allowance  of  a 
set-off  of  a  demand  for  a  particular  amount  held  against  his  co- 
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partner,  a  like  assent  will  be  given  to  a  similar  settlement  on 
another  occasion,  or  that  his  copartner  has  any  authority  to  bind 
the  firm  by  any  promise  to  settle  its  accounts  in  this  manner. 

What  is  said  above  disposes  of  all  the  questions  which  the 
record  before  us  presents  for  determination.  The  next  trial  of  the 
case  should  be  conducted  in  accordance  with  the  rulings  above 
announced. 

Judgment  reversed.  AU  the  Justices  concur,  except  Simmons, 
C.  J,,  absent. 


WYNNE  V.  THE  STATE. 

1.  For  the  admission  of  evidence  to  be  a  ground  of  a  motion  for  a  new  trial,  it 
must  appear  what  objection  was  urged  to  it  at  the  time.  It  is  not  enough 
to  state  what  the  objection  was  at  the  time  when  the  new  trial  is  asked. 

2.  A  barbecue  on  the  fourth  of  July,  at  which  people  are  assembled  to  the 
number  of  four  hundred  or  five  hundred,  is  a  **  public  gathering ^^  within 
the  meaning  of  the  Penal  Code,  §342,  which  declares  it  to  be  amisdemeanor 
for  one  not  an  arresting  officer  in  the  discharge  of  his  duties,  or  a  member 
of  his  posse,  to  carry  about  his  person  a  deadly  weapon  to  any  public  gath- 
ering, except  at  militia  muster  grounds. 

8.  If  a  person  knowing  that  a  public  gathering  would  occur  at  a  certain  time 
and  place,  shortly  beforehand  carried  a  deadly  weapon  to  a  place  near  by  in 
order  to  have  it  accessible  when  the  gathering  occurred,  and  while  it  was  in 
progress  went  to  the  place  of  deposit,  obtained  actual  possession  of  the 
weapon,  and  carried  it  about  his  person  to  the  gathering  and  into  the  crowd 
assembled,  he  was  guilty  of  the  offense  of  carrying  a  deadly  weapon  to  a 
public  gathering,  as  prescribed  by  the  Penal  Code,  §842. 

4  The  evidence  warranted  the  verdict. 

Aligned  July  10,— Decided  August  2, 1906. 

Indictment  for  misdemeanor.  Before  Judge  Holden.  Talia- 
ferro superior  court.     June  3,  1905. 

Dave  Wynne  was  indicted  for  carrying  (ibout  his  person  a  shot- 
gun to  a  public  gathering,  not  at  a  militia  muster  ground.  On 
the  trial  the  evidence  for  the  State  was,  in  brief,  as  follows: 
On  July  4,  1904,  there  was  a  public  barbecue  at  Hillman,  in 
Taliaferro  county,  at  which  negroes  and  some  white  peojde 
gathered,  to  the  number  of  some  four  or  five  hundred.  A  dif- 
ficulty occurred,  and  there  was  a  good  deal  of  rioting.  Some  of 
the  crowd  scattered.  Several  were  seen  with  deadly  weapooa 
Among  others,  the  defendant  had  a  shotgun.  The  evidence  did 
not  disclose  just  where  he  procured  the   gun  but   he  was  seen 
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coming  with  it  from  the  direction  of  the  house  of  one  Terrell, 
some  fifty  or  sixty  yards  away  from  where  the  barbecue  occurred. 
He  came  down  to  where  the  crowd  was,  and  stopped.  At  the 
time  of  the  rioting  there  were  some  forty  or  fifty  people  present. 
During  the  day  a  number  of  women  were  in  Terrell's  yard 
under  the  shade  of  the  trees,  and  they  passed  from  the  gather- 
ing to  the  house,  back  and  forth.  The  defendant's  statement 
was  substantially  as  follows:  He  carried  his  gun  over  to  Ter- 
rell's on  Saturday  before  July  fourth.  He  generally  hunted  such 
things  as  young  rabbits.  He  set  his  gun  down  at  Terrell's 
house  Saturday  evening,  forgot  it,  and  left  it  there.  On  Monday 
evening,  the  day  of  the  gathering,  he  came  by  there  and  got  his 
gun.  At  the  time  of  the  rioting  he  was  not  present.  He  had 
gone  to  the  spring  about  a  quarter  of  a  mile  distant.  He  came 
back  by  Terrell's  house  and  got  his  gun,  expecting  to  shoot  some 
young  rabbits  on  his  way  home.  He  did  not  know  anything 
about  the  difficulty  until  some  of  them  were  telling  him  about  it 
He  had  no  **  forethought "  at  all  about  it,  was  not  interested  in  it, 
and  had  nothing  to  do  with  it.  In  rebutta^  the  State  proved  that 
at  the  time  the  defendant  came  up  with  his  gun,  two  or  three 
others  were  also  there  with  guns,  though  the  general  rioting  bad 
ceased  a  few  minutes  before.  Two  or  three  of  these  men,  includ- 
ing the  defendant,  brought  guns  from  Terrell's  house.  He  was 
the  second  or  third  who  did  so.  He  was  in  a  position  where  he 
could  see  those  bringing  guns  to  the  difficulty. 

The  jury  found  the.  defendant  guilty.  •  He  moved  for  a  new 
trial,  which  was  refused,  and  he  excepted. 

Haw€8   Cloud,  for  plaintiff  in  error. 

David   W.   Meadow,  solicitor-general,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  One  ground  of 
the  motion  for  a  new  trial  complains  that  the  court  allowed  a 
witness  to  testify  that  he  thought  the  defendant  was  in  a  posi- 
tion to  see  whether  other  people  brought  guns  from  Terrell's 
residence;  that  from  the  position  where  the  defendant  was  he 
could  have  seen  this;  and  that  other  people  did  bring  guns  to 
the  scene  of  the  difficulty.  It  does  not  appear  what  ground 
of  objection  was  urged  to  this  evidence  when  it  was  introduced. 
It  is  stated  in  the  motion  for  a  new  trial  that  *'  said  question 
and  answer  are  irrelevant,  and  said  answer  is  purely  an  opinion 
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of  the  witness  without  having  any  facts  upon  which  such  opin- 
ion is  based."  This  was  the  opinion  of  the  attorney  when 
movant's  motion  for  a  new  trial  was  made,  but  whether  this 
ground  of  objection  was  urged  at  the  time  of  the  trial  does  not 
appear.     It  can  not,  therefore,  be  considered. 

2-4  The  purpose  of  the  Penal  Code,  §  342,  is  to  protect  the 
public  against  the  danger  arising  from  allowing  persons  to  carry 
deadly  weapons  to  courts  of  justice,  or  election  grounds  or  pre- 
cincts, or  places  of  public  worship,  or  any  other  public  gather- 
ing in  this  State.  The  exception  of  militia  muster  grounds  is 
for  the  purpose  of  allowing  parades  and  gatherings  where  troops 
necessarily  carry  deadly  weapons!  So,  also,  sheriflFs,  constables, 
marshals,  policemen,  or  other  arresting  officers  or  their  posses, 
acting  in  the  discharge  of  their  official  duties,  and  for  the  pres- 
ervation of  the  public  peace,  are  excepted  from  the  operation 
of  the  law.  The  wholesome  purpose  of  this  statute  would  be 
much  limited  by  putting  a  narrow  construction  upon  the  ex- 
pression "any  other  public  gathering."  A  barbecue  on  the 
fourth  of  July,  at  which  the  public  is  assembled  in  considerable 
numbers,  constitutes  a  public  gathering  within  the  meaning  of 
the  statute.  Beliance  is  placed  by  the  defendant  upon  the  de- 
cisions in  Modesette  v.  State^  115  Ga,  582,  and  Culberson  v.  Siatty 
119  Ga.  805.  They  hold  that  coming  into  possession  of  a 
deadly  weapon  while  at  a  public  gathering  is  not  the  same  thing 
as  carrying  the  weapon  to  such  gathering,  and  will  not  authorize 
a  conviction  under  the  Penal  Code,  §  342.  Those  decisions  do 
not  control  the  present  case.  The  defendant  carried  his  gun 
to  a  house  forty  or  fifty  yards  distant  from  the  point  where  the 
barbecue  was  to  occur,  and  deposited  it  there.  During  the 
gathering,  and  while  the  riotous  conduct  was  prevalent,  he  left 
the  gathering  and  went  to  the  house,  obtained  the  gun,  and 
returned  to  the  crowd.  It  is  true  that  he  stated  that  he  left 
the  gun  at  the  house  by  accident,  and  that  he  obtained  it  for 
the  purpose  of  carrying  it  home  and  shooting  some  young 
rabbits;  but,  in  view  of  the  coincidence  of  his  obtaining  the 
gun  and  returning  to  the  crowd  about  the  same  time  others  pro- 
cured guns  from  the  same  house,  the  jury  evidently  did  not 
believe  his  statement.  They  were  not  bound  to  do  so,  and  the 
evidence  warranted  their  finding.     Tliat  some  of  the  crowd  dur- 
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ing  the  day  went  into  Terrell's  yard  and  sat  in  the  shade  did 
not  bring  this  case  within  *the  decisions  above  cited.  We  think 
that  neither  the  judge  nor  the  jury  erred. 

Judgment  affirmed.      All  the  Justices  conctMr,  except  Simmons, 
C.  J,  absent. 


Godwin  v.  The  State. 


Candlbb,  J.  1.  Where,  during  the  ai^ument  before  the  jury  in  a  criminal 
case,  counsel  for  the  accused  started  to  read  to  the  jury  from  a  Supreme 
Court  report  of  this  State,  and  objection  thereto  waa  made  by- the  solicitor, 
it  was  not  error  for  the  court,  while  allowing  the  extract  to  be  read  in  the 
presence  and  hearing  of  the  jury,  to  require  that  it  be  read  *'to  the  court." 

2.  The  sentence  to  be  imposed  upon  one  convicted  of  crime  in  this  State  is  a 
matter  for  the  discretion  of  the  trial  judge,  subject  only  to  the  limitations 
imposed  by  the  statute  regulating  such  crime ;  and  no  sentence  is  excessive, 
in  legal  contemplation,  which  is  not  greater  than  the  maximum  sentence 
fixed  by  law.  It  follows  that  a  sentence  of  twelve  months  in  the  chain-gang, 
without  the  alternative  of  a  fine,  for  carrying  concealed  weapons,  i8  not 
excessive. 

8.  The  evidence  fully  warranted  the  verdict. 

Judgment  offirmed.     All  the  Justices  concuTy  except  Simmons^  0.  J.,  absent. 


Submitted  July  10,  —  Decided  August  2,  1906. 

Accusation    of    carrying    concealed   weapon.      Before 
Henderson.     Qty  court  of  Vienna.     June  3,  1905. 
Busbee  &  Bvsbee,  for  plaintiff  in  error. 
J?.  F.  Strozier,  solicitor,  contra. 


Judge 


Steed  v.  The  State. 


Cobb,  J.  1.  An  assignment  of  error  in  a  motion  for  a  new  trial,  that  **the 
court  erred  in  charging  the  law  of  conspiracy  in  said  case,  there  being  no 
evidence  to  sustain  the  same,*'  is  too  general  and  indefinite  to  raise  any 
question  for  decision. 

1L  A  party  can  not  complain  of  the  court's  failure  to  charge  upon  a  particular 
theory,  when  his  counsel,  in  response  to  a  question  addressed  to  hhn  by  the 
court,  stated  that  he  did  not  desire  an  instruction  on  such  theory.  A  party 
can  not  complain  of  an  error  which  his  own  conduct  has  induced.  Quattle- 
haum  V.  State,  119  Ga,  433  (2) ;  Harris  v.  State,  120  Ga.  169 ;  Robiiison  v. 
State,  120  Go,  812  (2) ;  Nixon  v.  State,  121  Go.  144  (8).  HorUm  v.  State, 
120  Ga,  807,  differs  from  the  present  case  and  from  those  cited,  in  that  the 
counsel  merely  contended  to  the  jury  that  manslaughter  was  not  involved, 
and  did  not  make  directly  to  the  judge  any  statement  whloh  brought  about 
the  failure  to  charge  upon  the  law  of  that  offense. 
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8.  Failure  to  give  an  iiwtraction  on  the  subject  of  impeachment  of  witneaee^ 
in  the  absence  of  a  pertinent  and  proper  jrequest,  is  not  cause  for  a  new 
triaL  Baker  v.  State,  121  Go.  189,  and  oit.;  PhiUipe  v.  SUmU,  121  Go.  868, 
and  cit.;  Horton  v.  State,  120  Qa.  800. 

4.  The  alleged  newly  discovered  evidence  was  impeaching  in  its  nature,  as  well 
as  cumulative ;  and  there  being  some  evidence  to  warrant  the  verdict,  the 
discretion  of  the  trial  Judge  iu  overruling  the  motion  for  a  new  trial  will  not 
be  controlled. 

Judgment  cafflrmed.    AU  the  Justices  concur,  except  Simmons,  C.  J.,  absent 

Aigaed  July  10,  — Dedded  AugUAtS,  IMS. 

Indictment  for  assault  with  intent  to  murder.     Before  Judge 
Freeman.     Carroll  superior  court    June  8,  1905. 
Hamrich  &  Smith,  for  plaintiff  in  error. 
«71  B.  Terrell,  solicitor-general,  contra. 


Groves  v.  Thb  Statr. 

Candlbb,  J.  1.  On  the  trial  of  an  indictment  for  keeping  a  gaming-house,  it 
is  not  error,  where  such  a  charge  is  warranted  either  by  the  e?idence  or 
the  statement  of  the  accused,  to  instruct  the  jury  that  if  the  accused  loaned 
money  to  another  person  for  the  purpose  of  maintaining  a  gaming-house^ 
and  after  the  loan  was  made  the  accused  visited  the  gaming-house  and 
**did  anything  towards  keeping  and  maintaining  such  house  and  room  sa 
kept  and  maintained  .  .  for  the  purpose  of  gaming,  be  [the  accused]  would 
be  equally  guilty  with  [the  person  to  whom  the  money  was  loaned],  inas- 
much as  keeping  and  maintaining  a  gaming-house  in  (Georgia  is  a  misde- 
meanor, and  all  persons  c<»icemed  in  such  keeping  and  maintaining  aro 
principals.'* 

2.  Where  the  indictment  contained  a  count  charging  the  accused  with  gaming, 
it  was  not  error  to  charge  that  **  it  is  not  essential  to  the  State's  case  for  the 
State  to  prove  that  he  both  played  and  bet  for  money ; — if  he  played  or  bet 
for  money  contrary  to  the  laws  of  the  State,  as  contained  in  the  bill  of  indict- 
ment, the  State  would  be  authorized  to  demand  at  your  hands  a  verdict  of 
guilty.''  Stripped  of  all  confusion,  this  was  equivalent  to  charging  that  one 
may  be  guilty  of  gaming  if  he  bet  on  the  result  of  a  game,  though  he  be  not 
a  player ;  and  this  is  a  sound  principle  of  law.   Parmer  v.  State,  91  Oa.  15S» 

8.  Evidence  that  the  accused  played  games  of  chance  for  money  in  a  gaming* 
room,  that  on  stated  occasions  he  **  presided  over  a  crap^table"  in  the 
room;  and  that  when  visitore  applied  for  admission  to  the  room  they  were 
admitted  sometimes  by  the  accused  and  sometimes  by  another  person  who 
seemed  to  be  equal  with  him  in  authority  over  the  room,  coupled  with  an 
admission  by  the  accused  that  he  had  loaned  a  sum  of  money  to  this  other 
person  for  the  purpose  of  operating  a  gambling-room  and  that  he  fre- 
quently visited  the  room  in  order  to  *'look  after  his  money,"  was  sufficient 
to  authorize  a  general  verdict  of  guilty  on  an  indictment  containing  three 
counts,  viz.,  keeping  a  gaming-house,  keeping  a  gaming-table,  and  gaming 
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4.  The  exceptions  to  specilied  portions  of  the  charge  of  the  court  on  the 

ground  that  they  were  not  warranted  by  the  evidence  are  without  merit. 
Judgment  caffirmed.    All  the  Justlcea  concur,  except  Simmom^  C.  J.,  absent, 

Bnbmitted  July  10,  ^  Decided  Angost  2,  1906. 

Indictment  for  keeping  gaming-house.     Before  Judge  Hodgeec 
City  court  of  Macon.     June  3,  1905. 
John  R,  Cooper^  for  plaintiff  in  error. 
William  Branson,  solidtor-general,  contra. 


NAPPER  V.  THE  STATE. 

1.  In  a  case  where  if  death  had  ensued  the  defendant  would  not  have  been 
guilty  of  murder,  he  could  not  be  convicted  of  assault  with  intent  to  mur- 
der ;  but  if  the  evidence  warrants  a  conviction  of  the  offense  of  stabbing 
not  in  his  own  defense  or  under  circumstances  of  justification,  he  may  be 
found  guilty  of  that  offense. 

2.  While  in  the  present  case  the  defendant  was  entitled  to  have  this  legal 
principle  given  in  charge  to  the  jury  upon  proper  request,  yet,  where  the 
entire  charge  shows  that,  though  the  request  was  not  given  in  the  language 
in  which  it  was  made,  it  was  fully  covered  in  the  general  charge,  and  the 
defendant  had  the  benefit  of  the  legal  principle,  a  reversal  will  not  result 
from  the  refusal  to  charge  in  the  language  of  the  request. 

8.  The  charges  complained  of,  when  viewed  in  the  light  of  the  entire  chaige 

and  of  the  evidence,  furnish  no  ground  for  a  reversal. 
4.  The  verdict  was  not  contrary  to  law  or  the  evidence. 

Submitted  July  10,  —  Decided  August  2,  1906. 

Indictment  for  assault  with  intent  to  murder.  Before  Judge 
Felton.      Bibb  superior  court.     June  2,  1905. 

Frank  Napper  was  indicted  for  an  assault  with  intent  to  mur- 
der. He  was  convicted,  moved  for  a  new  trial,  and  upon  the 
overruling  of  the  motion  excepted.  The  evidence  on  behalf  of 
the  State  was,  in  brief,  as  follows:  On  April  16, 1905,  a  baptizing 
occurred  at  which  a  large  number  of  negroes  congregated.  There 
was  a  pond  on  land  leased  by  T.  C.  Barlow  and  his  brother  J.  K 
Barlow.  They  gave  permission  for  the  baptizing  to  take  place 
there,  provided  the  people  would  not  go  on  the  cultivated  land. 
Napper  and  one  Garden  left  the  pond  and  crossed  over  a  piece 
of  land  into  the  watermelon  patch,  pulled  out  a  bottle  of  whisky, 
took  a  drink,  and  urinated  in  front  of  the  house  where  T.  C.  Bar- 
low's mother  was,  though  it  does  not  appear  that  she  saw  thenu 
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In  crossing  the  land  they  trampled  upon  some  com  which  was 
planted,  and  as  they  went  back  the  two  Barlows  met  them. 
J.  E.  Barlow  asked  defendant  if  he  did  not  know  that  it  was 
against  their  rules  to  go  over  the  land,  and  he  said,  ^  No."  The 
two  were  standing  there  arguing,  and  Barlow  told  the  defendant 
that  he  did  not  allow  any  one  to  go  thera  Defendant  raised  his 
hand  for  something,  and  Barlow  struck  his  hand  and  knocked  it 
**  back  down,"  saying,  **  Don't  raise  your  hand  at  ma"  Another 
negro  named  Mitchell,  who  was  in  a  hack,  jumped  out,  carrying 
the  butt  end  of  a  whip,  and  saying,  "Kill  the  damn  son  of  a 
bitch.  Let  them  go  to  their  house  and  get  their  guns.  We  have 
got  as  many  as  anybody."  J.  E.  Barlow  started  toward  the  house. 
The  defendant  cut  T.  C.  Barlow  with  a  knife,  a  weapon  likely  to 
produce  death,  the  wound  being  very  severe,  causing  insensibil- 
ity for  sometime,  and  causing  Barlow  to  be  confined  to  his  bed 
from  the  injury.  When  the  defendant  raised  his  hand  Barlow 
**  slapped  it  back  down."  Barlow's  fist  was  not  doubled  up,  but 
his  hand  was  open.  He  did  not  strike  the  defendant  J.  E. 
Barlow  testified  for  the  State :  "  What  caused  my  brother  to  strike 
the  negro  on  the  hand,  I  suppose  the  negro  was  raising  his  hand 
to  hit  him.  The  n^ro  raised  his  hand  and  he  put  it  back  down, 
then  Hamless  [Mitchell]  jumped  out  of  the  hack  and  says,  *  Kill 
him,  a  damn  son  of  a  bitch.' "  After  the  cutting  the  defendant 
and  Mitchell  ran  away,  and  were  afterwards  caught.  The  evi- 
dence for  the  defendant  was,  in  brief,  as  follows :  When  Barlow 
went  up  to  the  defendant  he  slapped  the  defendant,  and  when 
the  latter  stepped  back  he  was  again  slapped.  Barlow  then 
kicked  him.  It  was  after  being  attacked,  struck  in  the  face,  and 
kicked,  that  the  defendant  cut  Barlow. 

John  R.  Cooper y  for  plaintiff  in  error. 
William  Brunson,  solicitor-general^  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1,  2.  Under  the  decisions 
of  this  court  it  is  wellnsettled  law  that  in  a  case  where,  if  death 
had  ensued,  the  defendant  would  not  have  been  guilty  of  murder, 
but  only  of  manslaughter,  he  could  not  be  convicted  of  an  assault 
with  intent  to  murder,  though  he  might  be  guilty  of  the  ofifense 
of  stabbing  not  in  his  own  defense  or  under  circumstances  of 
justification.     Elliott  \,  State,  46  Oa,  159;  Sebom  v.  StaU,   51 
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Ga,  164;  Smith  v.  State,  52  Ga.  88.  On  the  other  hand,  it 
would  have  been  error  to  charge  that  if  the  defendant  cut  Barlow 
with  a  weapon  likely  to  produce  death,  under  such  circumstances 
as  would  have  made  him  guilty  of  murder  had  death  eusued,  he 
would  have  been  guilty  of  the  offense  of  assault  with  intent  to 
murder.  Gilbert  v.  State,  90  Ga,  691;  Gallery  v.  State,  92  Ga. 
463;  Lanier  v.  State,  106  Ga.  368.  At  first  view  there  may 
appear  to  be  some  inconsistency  in  these  two  statements,  but  the 
conflict  is  only  apparent  and  not  real.  The  reason  which  under- 
lies both  rulings  shows  them  to  be  entirely  consistent.  On  the 
trial  of  one  accused  of  an  assault  with  intent  to  myrder,  the 
intent  to  kill  is  an  essential  element  of  the  offense.  If  one 
actually  kills  another  with  a  weapon  likely  to  produce  death,  and 
used  in  a  manner  calculated  to  produce  that  result,  the  law 
presumes  an  intention  to  kill  from  the  fact  of  the  killing.  Thus 
it  has  been  held,  that  "Where  one  voluntarily  fires  a  loaded 
pistol  at  another,  without  excuse  and  not  under  circumstances  of 
justification,  and  kills  the  person  at  whom  he  shot,  the  law  will 
hold  the  slayer  responsible  for  the  consequences  of  his  act.  It 
conclusively  presumes  malice  on  the  part  of  the  slayer;  and  the 
grade  of  the  homicide,  so  committed,  will  not  be  reduced  to 
involuntary  manslaughter,  even  if  the  intent  of  the  slayer,  under 
such  circumstances,  was  to  wound  or  cripple  the  deceased,  and 
not  to  kill."  Stovall  v.  State,  106  Ga.  443  (3).  The  law  will 
charge  an  evil-doer  with  all  the  natural  consequences  of  his  un- 
lawful act,  which  the  act  produces.  But  it  will  not  necessarily 
impute  to  him  by  presumption  an  intention  to  produce  a  conse- 
quence which  did  not  result.  Therefore,  where  death  does  not 
result,  the  intent  to  kill  is  not  matter  of  legal  presumption,  but  is 
a  matter  to  be  found  by  the  jury.  In  determining  this  they  may 
infer  malice  from  the  facts  proved.  Gilbert  v.  State,  supra.  The 
unlawful  intent  to  kill  being  an  essential  iogredieut  of  the  crime 
of  assault  with  intent  to  murder,  that  offense  includes  all  the 
elements  of  murder  except  the  actual  killing.  But  inasmuch  as 
from  an  actual  killing  the  intent  to  kill  may  be  presumed,  it  does 
not  follow  that  in  the  absence  of  a  killing  the  presumption  arises. 
In  the  present  case  the  defendant  requested  the  following 
charge:  "If  you  believe  that  the  defendant  under  the  circum- 
stances proven  had  killed  Barlow  and  he  would  not  have  been 
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guilty  of  murder,  theu  I  charge  you  that  you  are  not  authorized 
to  convict  the  defendant  of  the  ofifense  of  assault  with  inteht 
to  murder."  This  request  contained  substautially  the  l^al  prop- 
osition stated  in  this  opinion.  Had  it  not  been  in  effect  cov- 
ered by  the  charge  given,  its  refusal  would  furnish  ground  for 
a  new  trial.  But  a  careful  examination  of  the  entire  charge 
satisfies  us  that  it  substantially  covered  the  principle  included 
in  the  request.  The  presiding  judge  defined  the  offense  of 
assault  with  intent  to  murder  to  be  **  an  assault  with  a  weapon 
likely  to  produce  death,  with  intent  unlawfully,  wilfully,  feloni- 
ously, and*  of  malice  aforethought  to  kill  and  murder."  In  ref- 
erence to  malice  as  applied  to  the  case  on  trial,  he  informed 
the  jury  that  it  meant  "  the  intent  to  take  human  life  unlaw- 
fully, where  there  are  no  circumstances  of  justification  or  mitiga- 
tion for  the  act  if  the  life  should  be  taken  as  intended ;  it  means 
the  deliberate  and  intentional  use  of  a  deadly  weapon  for  the 
purpose  of  taking  human  life,  from  whatever  motive  it  springs, 
if  there  are  no  circumstances  surrounding  the  transaction  which 
mitigate  or  justify  the  act."  He  informed  them  that  "  whether 
there  was  the  intent  to  kill  and  murder  is  a  question  of  fact 
which  the  jury  should  determine  by  looking  to  all  the  facts  and 
circumstances  in  the  case,  looking  to  the  parties,  the  manner 
of  the  use  of  the  weapon,  if  one  is  used,  the  circumstances  at- 
tending its  use,  all  the  light  you  can  get  on  the  transaction  for 
the  purpose  of  determining  the  great  question  involved  in  the 
case,  which  is,  is  the  defendant  guilty  of  assault  with  intent  to 
murder?"  He  charged  them  as  to  what  would  reduce  a  homi- 
cide from  murder  to  manslaughter.  In  stating  the  things  nec- 
essary to  be  proved,  to  warrant  the  conviction  of  the  accused 
of  assault  with  intent  to  murder,  he  said:  "And  that  there 
were  no  circumstances  at  the  time  which  either  justified  Napper 
in  so  cutting  Barlow,  or  which  had  the  effect  of  showing  that 
he  acted  in  a  sudden  heat  of  passion  brought  about  in  *such  a 
manner  as  to  in  any  degree  mitigate  the  result  of  the  defend- 
ant's act"  He  explained  to  the  jury  the  difference  between 
the  offense  of  assault  with  intent  to  murder  and  the  offense  of 
stabbing  another  not  in  one's  own  defense  or  under  other  cir- 
cumstances of  justification.  At  another  time  he  said  "  that  the 
offense  of  assault  with  intent  to  murder  is   based  upon  facta 
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which  require  as  an  essential,  to  be  shown  upon  the  part  of  the 
State,  that  the  defendant  acted  without  justification  or  mitiga- 
tion in  so  acting  and  using  a  weapon  likely  to  produce  death 
and  with  an  intent  to  take  human  life."  From  these  quotations 
it  will  be  seem  that  the  charge  was  fully  as  favorable  to  the 
defendant  as  he  was  entitled  to  ask;  and  while  the  court  did 
not  give  the  request  in  the  language  asked,  the  charge  did  cover 
the  substantial  principle  involved  in  it.  In  the  light  of  the 
whole  charge  as  contained  in  the  record,  the  refusal  of  the  re- 
quest furnishes  no  ground  for  reversal. 

3.  The  other  charges  complained  of,  when  viewed  in  the  light 
of  the  entire  charge  and  of  the  evidence,  furnish  no  ground  for 
a  reversal 

4.  The  verdict  was  not  contrary  to  law  or  the  evidence. 
Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 

C.  J.,  absent. 


NELMS  V.  THE  STATE. 

There  was  no  error  in  charging,  or  in  failing  or  refusing  to  charge.  The  court 
did  not  express  or  intimate  an  opinion  as  to  what  had  or  had  not  been 
proved.  There  was  ample  evidence  to  authorize  the  verdict,  and  there  was 
no  abuse  of  discretion  in  refusing  a  new  trial. 

Argued  July  10,  —  Decided  August  2,  1906. 

Conviction  of  manslaughter.  Before  Judge  littlejohn.  Web- 
ster superior  court.     May  27,  1905. 

0.  F.  Munro,  J.  J.  Dunham,  and  S.  R.  Stevens,  for  plain- 
liflf  in  error.      F.  A.  Hooper,  solicitor-general,  contra. 

Fish,  P.  J.  John  Nelms,  under  indictment  for  murder,  was 
found  guilty  of  voluntary  manslaughter.  His  motion  for  a  new 
trial  being  overruled,  he  excepted. 

1.  Neither  the  evidence  nor  the  prisoner's  statement  authorized 
a  charge  on  the  subject  of  involuntary  manslaughter.  Therefore 
the  failure  to  instruct  the  jury  on  that  subject  was  not  error. 

2.  It  was  not  cause  for  a  new  trial  that  the  judge,  before 
instructing  the  jury  on  the  subject  of  flight,  remarked  in  their 
presence,  "  Now  one  matter  that  my  attention  has  been  called  to 
by  the  solicitor,  that  I  overlooked  in  charging  you."     Such  remark 
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did  not  tend  to  unduly  emphasize  the  instructions  on  the  subject 
of  flight. 

3.  After  charging  the  rule  as  to  positive  and  n^ative  testi- 
mony, it  was  not  error  for  the  court  to  instruct  the  jury  that  •*  the 
rule  does  not  apply  when  two  parties  having  equal  facilities  for 
seeing  or  hearing,  if  oue  swears  that  it  did  occur  and  the  other 
that  it  did  not."     ttvU  Code,  §  5165. 

4  Error  was  assigned,  in  the  motion  for  new  trial,  upon  the 
refusal  of  a  written  request  to  give  in  charge  the  following: 
"  The  good  character  of  one  on  trial  for  a  crime,  if  satisfactorily 
proved,  may  of  itself,  in  a  case  where  guilt  is  not  plainly  estab- 
lished, be  sufficient  to  generate  in  the  minds  of  the  jury  a  reason- 
able doubt  of  his  guilt."  And  complaint  was  also  made  that  the 
court  instructed  the  jury  that  where  good  character  of  the  accused 
is  shown,  such  character  may  of  itself  "generate  a  doubt  in  the 
miuds  of  the  jury  as  to  guilt  of  the  accused.  But  while  that  is 
true,  if  the  jury  should  be  satisfied  from  the  testimony,  beyond  a 
reasonable  doubt,  of  the  guilt  of  the  accused,"  then  the  jury  would 
be  authorized  to  convict  notwithstanding  such  proof  of  good  char- 
acter. The  error  assigned  upon  the  charge  was  "that  the  court 
instructed  the  jury  that  good  character  might  raise  in  their  miuds 
simply  a  doubt  of  the  movant's  guilt,  and  not  a  reasonable  doubt 
which  would  authorize  them,  on  proof  of  good  character  alone,  to 
find  movant  not  guilty."  If  there  were  any  evidence  tending  to 
show  the  general  character  of  the  accused,  it  was  the  testimony  of 
a  witness  who  swore :  "  I  have  known  John  ever  since  he  was  a 
boy  —  nothing  hke  grown.  I  know  his  general  character  pretty 
well.  It  is  about  as  good  as  any  negro  I  have  ever  known  or  bad 
about  ma"  For  myself,  I  think  it  exceedingly  doubtful  if  this 
evidence  authorized  a  charge  on  the  subject  of  the  general  good 
character  of  the  accused.  The  legal  siguification  of  general  char-  • 
acter  or  reputation  is  not  readily  understood  by  laymen  of  aver- 
age intelligence;  and  the  testimony  above  quoted  indicates  to  my 
mind  that  the  witness  was  merely  giving  his  individual  opinion  of 
the  character  of  the  accused,  based  upon  his  knowledge  and 
acquaintance  with  him,  and  not  the  "community-reputation"  of  the 
accused.  Moreover  the  witness  did  not  swear  to  a  positive  knowl- 
edge of  the  general  character  of  the  accused.  He  said  he  knew 
it  "  pretty  well."     Nor  did  he  state  unqualifiedly  that  the  general 
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character  of  the  accused  was  good,  but  said  that  it  was  ''  about  as 
good  as  any  negro  I  have  ever  known  or  had  about  me."  This 
may  have  been  absolutely  tme,  and  yet  the  general  character  of 
the  accused  may  not  have  been  good.  The  adverb  "  pretty  "  means 
"in  some  degree;  moderately;  considerably;  rather;  .  .  less 
emphatic  than  very ;  as,  I  am  pretty  sure  of  the  fact."  Webster's 
Dictionary.  One  of  the  meanings  of  the  adverb  "about"  is 
"nearly;  approximately;  with  close  correspondence  in  quality; 
.  .  .  degitee;  etc.  lb.  So  the  testimony  ofyrtie  witness  may  be 
thus  paraphrased :  "  I  know  the  general  character  of  the  accused 
moderately  or  rather  well.  It  is  nearly  or  approximately  as  good 
as  that  of  any  negro  I  have  ever  known  or  had  about  me." 
Granting,  however,  that  the  testimony  above  referred  to  authorized 
an  instruction  as  to  the  general  character  of  the  accused,  we  are 
of  the  opinion  that  the  cliarge  given  by  the  court  was  sub- 
stantially correct.  See  Thornton  v.  State^  107  Ga,  683,  and  cit 
In  Stevenson  v.  State^  83  Ga.  575,  it  was  held  that  a  charge  as  to 
good  character  of  the  accused,  in  its  relation  to  reasonable  doubt, 
less  accurate  than  the  charge  on  that  subject  in  the  present  case, 
did  not  require  a  new  trial.  We  are  further  of  the  opinion  that 
the  instructions  sufficiently  covered  the  request  to  charge.  The 
charge  could  not  have  misled  the  jury  into  believing  that  the 
court  meant  that  proof  of  good  character  of  the  accused  would 
generate  a  mere  doubt  of  his  guilt  which  would  not  authorize  his 
acquittal. 

5.  The  court  charged  the  jury  that  where  the  accused  offers 
evidence  for  the  purpose  of  establishing  his  character  for  peace, 
the  jury  should  consider  such  evidence  "  in  connection  with  the 
other  testimony  in  the  case,  in  gassing  upon  t)ie  guilt  or  inno- 
cence of  the  defendant."  Error  was  assigned  upon  this  charge, 
because  the  court  instructed  the  jury  to  consider  the  evidence 
of  the  character  of  the  accused  for  peace  in  connection  with  the 
other  evidence  in  the  case,  "and  failed  to  instruct  them  that  said 
testimony  could  be  considered  independent  of  the  other  testimony 
as  to  the  question  of  movant's  guilt  or  innocence,  or  as  generating 
a  reasonable  doubt,  in  the  mind  of  the  jury  as  to  the  movant's 
guilt  or  innocence."  The  charge  as  given  was  correct  Proof 
that  the  accused  bore  a  good  character  for  peaceableness  should 
Lave  been  considered  by  the  jury,  not  by  itself  alone,  but  in  con- 
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nection  with  all  other  pertinent  evidence  tending  to  establish  his 
guilt  or  innocence.  See  Brazil  v.  State^  117  Oa.  32.  As  has 
been  frequently  ruled,  an  instruction  correct  in  itself  is  not  ren- 
dered erroneous  by  a  failure  to  charge  some  other  appropriate 
instruction. 

6.  Nor  did  the  court  err  in  refusing  a  written  request  to 
give  a  charge  defining  a  reasonable  doubt  as  '<  such  a  doubt  as 
a  juror  would  hesitate  to  act  on  in  the  most  important  business 
affairs  of  his  own  in  the  ordinary  walks  of  life."  It  is  stated  in 
23  Am.  &  Eng.  Enc.  L.  955,  that  "there  have  been  many  at- 
tempts to  define  and  interpret  the  term  *  reasonable  doubt/  .  . 
but  it  is  apprehended  that  such  attempts  are  futile;  that  the 
words  are  of  plain  and  unmistakable  meaning;  and  that  any 
definition  on  the  part  of  the  court  tends  only  to  confuse  the  jury 
and  to  render  uncertain  an  expression  which,  standing  alone,  is 
certain  and  intelligibla"  In  Battle  v.  State,  103  Oa,  53,  Mr. 
Justice  Little,  after  citing  a  number  of  cases,  says:  "It  would 
seem,  therefore,  to  be  a  conclusion  that  the  phrase  'reasonable 
doubt*  explains  itself.  Certainly  the  meaning  is  obvious,  and 
will  be  readily  appreciated  by  the  average  juror  without  further 
explanation."  The  definition  given  in  the  request  above  quoted 
was  certainly  not  accurate,  as  it  leaves  the  jury  to  infer  that  any 
doubt  which  might  cause  any  juror  to  hesitate  to  act  in  the  most 
important  business  affairs  of  his  own  would  be  such  a  doubt  as 
would  justify  the  acquittal  of  the  accused.  The  request,  if  given, 
would  have  tended  only  to  confuse  the  jury  and  to  make  the 
term  "reasonable  doubt"  uncertain  and  less  intelligible.  The 
court,  in  its  charge,  several  times  instructed  the  jury  that  before 
they  would  be  authorized  to  <v)nvict  the  accused,  the  evidence 
must  satisfy  their  minds  and  consciences  beyond  all  reasonable 
doubt  of  his  guilt. 

7.  Complaint  was  made  that  the  judge  erred  in  remarking,  in 
the  presence  of  the  jury  and  during  the  examination  of  a  witness 
by  counsel  for  the  accused:  "I  do  not  think  there  is  any  issue 
raised  in  the  case,  whether  he  [meaning  the  defendant,  John 
Nelras]  shot  at  William  Dorsey  again,  on  either  the  part  of  tlie 
State  or  the  defendant's  witnesses.  I  haven't  heard  any  testimony 
on  the  question ;  it's  taking  up  time  on  a  question  that  is  not  in 
the  case ;  if  it  is  in  issue,  it  has  not  developed  so  far ;  the  State's 
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witnesses  said  that  John  did  not  shoot  but  once."  The  error  as- 
signed was  that  the  court,  in  such  remark,  expressed  an  opinion,  in 
the  presence  of  the  jury,  as  to  what  or  what  had  not  been  proved 
in  the  case.  It  is  obvious  that  there  is  no  merit  in  this  assign- 
ment of  error. 

8.  The  court  did  not  err  in  ruling  out,  at  the  instance  of  the 
solicitor-general,  evidence  of  the  self-serving  declaration  of  the  ac- 
cused, though  it  was  given  in  evidence  by  a  witness  while  being 
examined  by  the  solicitor.  Considering  the  evidence  and  the 
statement  of  the  accused,  the  jury  were  authorized  to  render  one 
of  three  verdicts :  for  murder,  for  voluntary  manslaughter,  or  not 
guilty ;  and  the  court  did  not  err  in  so  instructing  them.  The 
evidence  authorized  the  verdict,  and  the  court  did  not  err  in  refus- 
ing to  grant  a  trial. 

Judgment  affirmed.  All  tlie  Justices  concur,  except  Simmons^ 
C.  J.y  absent. 


WHIPPLE  V.  THE  STATE. 

The  evidence  for  the  State  was  entirely  circumstantial,  but,  if  the  witnesses 
were  credible,  it  was  sufficient  to  establish  the  guilt  of  the  accused  beyond 
a  reasonable  doubt.  The  credibility  of  the  witnesses  was  a  matter  for  the 
jury,  subject  to  the  revision  of  the  judge  upon  application  for  a  new  trial. 
The  trial  judge  being  satisfied  with  the  verdict,  and  there  being  no  error  of 
law  requiring  the  granting  of  a  new  trial,  his  discretion  exercised  in  refus- 
ing to  grant  a  new  trial  wiU  not  be  interfered  with. 

Argued  July  10,  —  Decided  Augiut  2,  1906. 

Indictment  for  murder.  Before  Judge  Martin.  Pulaski  supe- 
rior court.     June  13,  1905. 

Whipple  was  tried  for  the  murder  of  Boone,  convicted,  and 
sentenced  to  imprisonment  for  life.  He  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted.  Besides  the  general 
grounds,  the  motion  contained  two  special  grounds.  The  first 
complained  that  the  court  refused  to  rule  out  the  testimony  of  a 
witness,  to  the  effect  that  on  the  morning  after  the  killing  she  saw 
one  of  the  sons  of  the  accused  put  a  pair  of  shoes  over  the  door 
of  the  house  of  the  accused.  The  objection  to  the  testimony  was 
that  it  was  irrelevant,  that  there  was  nothing  tcr  connect  the  ac- 
cused with  the  act  of  the  son,  and  that  it  did  not  appear  that  the 
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shoes  belonged  to  the  accused.  The  judge  allowed  the  testimony 
to  remain  in  solely  for  the  purpose  of  impeaching  the  son  of  the 
accused,  who  had  previously  testified  that  he  did  not  put  the 
shoes  over  the  door.  The  second  special  ground  complained  that 
the  court  refused  to  allow  the  accused  to  ask  Davis,  a  witness  for 
the  State,  if  he  did  not  tell  Simmons  that  if  he  came  to  the  trial 
and  testified  like  he  did  on  the  preliminary  trial,  it  **  would  put 
the  guilt  on  him,"  counsel  stating  that  he  expected  to  show  that 
Simmons  was  kept  away  by  this  threat.  On  objection  by  the  so- 
licitor-general, the  judge  said  that  the  testimony  seemed  to  be  in- 
admissible, but  he  would  not  then  make  a  final  ruling  but  would 
allow  the  solicitpr-general  to  call  the  witness  as  a  State's  witness 
after  dinner.  The  evidence  was  not  afterwards  offered,  nor  was 
the  court  again  requested  to  allow  it  admitted,  nor  was  any 
further  ruling  made. 

W.  Z,  &  Warren  Orice  and  Fort  &  Grice,  for  plaintiff  in  error. 

John  C,  Sartf  attorney-generaly  and  E,  D.  Oraham,  solicitor- 
general,  contra. 

Cobb,  J.  The  evidence  upon  which  the  State  relied  for  a  con- 
viction was  entirely  circumstantial  in  its  nature.  It  consisted  of 
testimony  as  to  tracks,  threats,  and  efforts  to  fabricate  evidence 
favorable  to  the  theory  of  the  defense  set  up  by  the  accused.  The 
motive  for  the  homicide  was  claimed  to  have  arisen  from  the  fact 
that  the  deceased  was  in  the  habit  of  visiting  the  house  at  which, 
the  wife  of  the  accused  was  accustomed  to  stay,  the  accused  and 
his  wife  being  at  the  time  in  a  state  of  separation.  If  the  wit- 
nesses called  by  the  State  were  credible,  the  circumstances  proved 
were  sufficient  to  establish  the  guilt  of  the  accused.  On  the  other 
hand,  there  were  witnesses  called  by  the  accused  whose  testimony, 
if  worthy  of  credit,  established  a  complete  defense.  According  to 
the  testimony  of  one  witness  it  was  impossible  for  the  accused  to 
have  been  at  the  scene  of  the  homicide  at  the  time  of  its  commis- 
sion ;  and  there  was  other  testimony  tending  to  establish  the  alibi 
set  up.  The  credibility  of  the  witnesses  was  a  question  for  the 
jury ;  and  the  judge  being  satisfied  with  their  finding,  under  the 
well-established  rule  this  court  will  not  interfere  with  hia  judg- 
ment refusing  a  new  trial,  unTess  some  material  or  substantial 
error  was  committed  during  the  progress  of  the  trial 
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Only  two  errors  of  law  were  complained  of.  The  accused 
can  not  take  advantage  of  the  refusal  to  admit  the  testimony 
of  the  witness  Davis,  for  the  reason  that  the  court  made  no  posi- 
tive ruling  on  this  subject,  but  postponed  the  ruling  until  a  later 
stage  of  the  case,  and  the  attention  of  the  court  was  not  there- 
after called  to  the  matter.  See  Stone  v.  State,  118  Ga,  705 
(9).  The  evidence  as  to  the  concealment  of  the  shoes  by  the 
son  of  the  accused  was  restricted  to  the  purpose  of  impeachment. 
While  this  might  be  treated  as  immaterial,  and  therefore  the 
evidence  would  not  be  admissible,  still  we  do  not  think  the 
admission  of  the  testimony  was  an  error  of  such  a  character  as 
to  probably  affect  the  result,  and  a  reversal  is  not  required  on 
that  ground.  In  fact  the  venerable  and  able  counsel  for  the 
plaintiff  in  error,  who  argued  the  case  here  with  so  much  ear- 
nestness, candidly  admitted  that  there  was  nothing  in  either  of 
the  special  grounds  which  would  require  a  reversal  of  the  judg- 
ment; and  we  concur  with  him  in  this  view.  He  asked  a  re- 
versal upon  the  general  aspect  of  th$  case,  as  being  one  founded 
mainly  upon  the  testimony  of  a  witness  who  was  old,  infirm, 
superstitious,  and  shown  to  be  unworthy  of  belief.  This  wit- 
ness was  impeached  by  proof  of  general  bad  character,  but  she 
was  also  sustained  by  evidence  of  good  character.  All  of  these 
questions  were,  however,  for  the  jury,  and  we  do  not  feel  justi- 
fied in  interfering  with  the  judgment  refusing  a  new  trial. 

Judgment  afirmed.  All  the  Jvsticea  concur,  except  Simmons^ 
C,  J,y  absent. 


MIXON  V.  THE  STATE— two  cases. 

1.  It  famished  no  ground  for  a  motion  for  a  new  trial  to  allege  that  the  sen- 
tence imposed  by  the  court  upon  a  person  convicted  of  a  criminal  offense 
was  excessive. 

2.  A  head  note  to  a  decision  in  this  court,  which  declares  that  under  the  facts 
of  a  case  then  under  consideration,  as  therein  stated,  it  was  error  to  give 
to  the  jury  a  certain  charge,  is  not  an  appropriate  form  to  be  given  in 
charge  to  the  jury  in  another  case ;  and  a  request  for  that  purpose  was 
properly  refused. 

8.  Two  cases  having  been  heard  in  this  court  together,  the  evidence  in  the 
first  case  (Robert  Mixon  v.  State)  was  sufficient  to  support  the  verdict. 

4.  The  distinction  between  justifiable  and  excusable  homicide  has  been  aboi- 
lished  in  this  State.     Every  homicide  which  is  without  guilt  is  now  dassl- 
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fied  as  justifiable.  On  a  trial  based  on  an  Indictment  for  assanlt  with  in- 
tent to  murder,  therefore,  there  was  no  error  in  refusing  to  give  in  charge 
a  request  that  **If  the  homicide  would  have  been  excusable  if  the  shot  had 
killed  the  man,  the  shooting  at  him  without  killing  is  also  excusable.  ^^ 
6.  The  statement,  that  *'It  is  a  well-established  maxim  of  law  that  it  is  better 
to  let  one  hundred  guilty  persons  go  unpunished  than  to  punish  one  iimo- 
cent  person,"  is  not  a  proper  rule  to  be  given  in  charge  to  the  jury,  and 
a  request  embodjring  such  principle  should  be  refused. 

6.  Where  the  general  character  of  a  person  accused  of  a  crime  was  not  at- 
tacked or  put  in  issue,  there  was  no  error  in  refusing  to  charge  that  the 
character  of  the  accused  is  presumed  to  be  good  unless  shown  to  be  other- 
wise by  the  evidence. 

7.  Where  two  persons  were  johitly  indicted  as  principals  for  the  offense  of 
assault  with  intent  to  murder,  and  were  tried  separately,  and  where  on 
the  trial  of  the  second  defendant  evidence  was  introduced  on  behalf  of 
the  State  showing  that  the  other  had  been  convicted,  the  court  should  have 
charged,  pn  request,  that  the  conviction  of  one  of  those  jointly  accused 
created  no  presumption  of  guilt  as  to  the  other. 

Argued  July  10,  —  Decided  August  2,  1905. 

Indictment  for  assault  with  intent  to  murder.  Before  Judge 
Hammond.      Eichmond  superior  court.     May  26,  1905. 

Robert  Mixon  and  Andrew  Mixon  were  jointly  indicted  for  an 
assault  with  intent  to  murder,  alleged  to  have  been  committed 
upon  one  Billy  Williams,  by  shooting  him  with  a  musket.  They 
were  tried  separately,  Robert  being  first  tried.  Each  of  them  was 
convicted,  each  moved  for  a  new  trial,  and  upon  its  refusal  each 
excepted.  The  two  cases  were  argued  together  in  this  court. 
The  evidence  on  behalf  of  the  State  was  substantially  the  same 
in  each  case,  and  was  in  brief  as  follows :  Williams  went  to  the 
house  of  one  Hattie  Jenkins.  While  he  was  there  the  two  de- 
fendants came  up.  Another  man  who  was  there  with  a  bicycle 
desired  to  leave,  and  asked  Andrew  Mixon,  who  was  sitting  in 
the  door,  to  get  up  and  let  him  out.  Williams  said,  "  Yes,  get 
up  and  let  him  get  his  wheel  out."  Mixon  replied  in  the  most 
profane  language,  cursing  Williams,  and  said :  "You  think,  'cause 
you  got  your  pistol  sticking  up  there,  somebody's  afraid  of  you." 
Williams  in  fact  had  a  pistol  in  the  upper  pocket  of  his  coat, 
which  he  was  carrying  to  another  person.  After  making  this 
statement  Andrew  Mixon  ran  to  his  own  home,  which  was  not 
far  away,  and  his  brother  Robert  followed  him.  Williams  then 
left  the  house.  Shortly  afterwards  the  two  Mixons  returned  with 
a  gun,  inquired  for  Williams,  and,  on  learning  that  he  had  left, 
followed  him.     On  overtaking  him  Robert  Mixon  had  the  gun. 
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Williams  inquired  what  he  was  going  to  do,  to  which  he  replied, 
with  an  oath  and  a  vile  epithet,  that  he  was  going  to  kill  Will- 
iams. The  latter  inquired,  for  what ;  to  which  Mixon  answered, 
"  Because  you  tried  to  hurt  my  brother."  Williams  denied  this. 
About  that  time  Andrew  Mixon  came  up  with  a  stick.  Williams 
grabbed  the  gun,  and  asked  Robert  Mixon  not  to  shoot  him. 
Andrew  struck  him  over  the  head ;  he  staggered  and  turned  loose 
the  gun ;  whereupon  Robert  Mixon  shot  him.  He  denied  having 
made  any  threats  or  having  taken  his  pistol  out  of  his  pocket. 
A  witness  also  testified  that  when  the  two  Mixons  went  to  the 
Jenkins  house  looking  for  Williams,  Robert  stated  that  he  in- 
tended to  kill  him  that  night ;  that  shortly  after  they  left,  a  gun 
was  fired,  and  after  a  time  Andrew  came  back  to  the  house  and 
stated  that  they  could  come  down  and  get  Williams,  and  that 
Robert  had  killed  him.  In  Andrew's  case  a  bailiff  testified  that 
Robert  had  first  been  convicted  of  doing  the  shooting,  but  that 
during  his  trial  Andrew  had  confessed  that  he  shot  Williams  with 
the  gun. 

Henry  S.  Jones,  for  plaintiffs  in  error. 

J.  S.  Keynolds,  solicitor-general,  by  John  M.  Graham,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  In  the  case  of 
Robert  Mixon  one  ground  of  the  motion  for  a  new  trial  was,  that, 
in  view  of  the  recommendation  of  the  jury,  the  sentence  of  five 
years  in  the  penitentiary  was  excessiva  This  is  not  a  proper 
matter  for  a  motion  for  a  new  trial. 

2.  Another  ground  was  that  th'e  court  refused  a  request  to  give 
in  charge  the  following:  "It  is  not  necessary,  however,  that  it 
appear  that  it  was  absolutely  necessary  to  make  the  assault  in 
order  to  save  life.  Therefore  when,  in  a  trial  for  assault  with 
intent  to  murder,  the  accused  sets  up  the  defense  that  he  inflicted 
the  wounds  on  the  prosecutor  to  prevent  the  commission  of  a  felony 
on  his  person,  and  the  evidence  both  of  the  State  and  the  accused  is 
directed  to  the  truth  of  the  issue  thus  made,  it  is  error  to  charge  the 
jury,  in  effect,  that,  in  order  for  the  accused  to  be  justified  it  must 
appear  that  the  danger  was  so  urgent  and  pressing  at  the  time  of 
the  difficulty  that  in  order  to  save  his  own  life  it  was  absolutely 
necessary  to  kill."  With  the  exception  of  the  first  sentence,  this 
request  is  a  literal  copy  of  the  third  headnote  in  the  case  of 
Heard  v.  State,  114  Oa,  90.    We  of  course  hold  that  headnote  to 
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be  sound  law ;  but  it  contains  a  ruling  of  this  court  as  to  what 
was  an  erroneous  charge  given  in  the  case  then  under  considera- 
tion. It  is  evident  that  the  court  in  the  present  case  was  not 
called  on  to  inform  the  jury  that  a  certain  charge  was  error. 

3.  The  evidence  was  amply  sufficient  to  support  the  verdict, 
and  there  was  no  error  in  overruling  the  motion  for  a  new  trial  in 
the  first  case. 

4.  In  the  case  of  Andrew  Mixon  error  is  assigned  because  the 
court  refused  a  written  request  to  give  in  charge  the  following: 
**  If  the  homicide  would  have  been  excusable  if  the  shot  had  killed 
the  man,  the  shooting  at  him  without  killing  is  also  excusable." 
Under  the  law  of  this  State  the  distinction  between  excusable 
homicide  and  justifiable  homicide  has  been  abolished.  Penal 
Code,  §  70.  Every  homicide  which  is  without  guUt  is  now  classi- 
fied as  justifiable.  The  use  of  the  word  "excusable"  in  connec- 
tion with  a  charge  in  regard  to  homicide  is  therefore  inapt  in  this 
State,  and  might  tend  to  cause  the  jury  to  believe  that  a  homi- 
cide, although  not  justifiable,  was  yet  excusable.  Under  the 
common  law  this  would  have  been  different.  The  request,  in  the 
shape  in  which  it  was  made,  was  properly  refused. 

5.  The  court  was  requested  to  give  the  following  charge :  « It 
is  a  well-established  maxim  of  law  that  it  is  better  to  let  one 
hundred  guilty  persons  go  unpunished  than  to  punish  one  inno- 
cent person."  The  refusal  to  do  so  was  assigned  as  error.  The 
request  contains  an  abstract  statement  slightly  modified  from  the 
usual  expression  that  "  it  is  better  that  ninety-nine  guilty  men 
should  escape  than  that  one  innocent  person  should  suffer."  See 
Boon  V.  State f  1  Oa,  621.  Whether  or  not  this  is  a  sound  maxim 
in  morals  or  sociology,  it  is  not  a  rule  of  law  suitable  to  be  given 
in  charge  by  a  presiding  judge  to  a  jury.  We  have  it  on  tradi- 
tion that  in  the  early  history  of  the  State  a  request  of  this  char- 
acter was  made,  and  the  judge  of  the  trial  court  gave  it  in  charge, 
but  added  that  in  his  opinion  the  ninety-nine  guilty  men  had 
already  escaped. 

6.  Where  the  general  character  of  the  accused  was  not  attacked 
or  put  in  issue,  there  was  no  error  in  refusing  to  charge  that  the 
character  of  the  accused  is  presumed  to  be  good  unless -shown  to 
be  otherwise  by  the  evidence. 

7/ Some  of  the  other  requests  to  charge  were  covQred4>y  the 
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general  charge.  Only  one  other  need  be  specially  noticed.  The 
court  refused  to  charge,  on  request,  that  "Where  several  are 
jointly  indicted,  the  conviction  of  one  creates  no  presumption  of 
guilt  as  to  any  of  the  others."  The  two  defendants  were  jointly 
indicted  in  this  case.  Eobert  Mixon  was  first  tried  and  convicted. 
If  this  fact  had  not  appeared  or  been  placed  before  the  jury,  it 
would  have  been  unnecessary  to  have  given  any  charge  on  the 
subject.  Nor  is  it  quite  clear  why  counsel  for  the  State  saw  fit  to 
prove  by  a  witness  that  Robert  had  been  convicted.  As  he  did 
so,  however,  and  the  two  were  jointly  indicted  as  principals,  and 
the  evidence  for  the  State  sought  to  show  that  the  two  were  act- 
ing in  conjunction,  the  court,  on  request,  should  have  informed  the 
jury  that  the  conviction  of  Robert  raised  no  presumption  of  guilt 
against  Andrew.     See  Coxwdl  v.  State,  66  Ga,  309  (3),  315. 

In  the  case  of  Robert  Mixon  the  judgment  is  affirmed;  in  the 
case  of  Andrew  Mixon  the  judgment  is  reversed. 

All  ihe  Justices  concur,  except  Simmons,  C.  J.,  absent. 


GLENN  V,  THE  STATE. 

The  evidence  being  insufficient  to  support  the  verdict,  the  trial  judge  erred  in 
not  granting  a  new  trial. 

Submitted  July  10,  ~  Decided  August  2,  1906.  j^    247 

Accusation  of  misdemeanor.  Before  Judge  Humphreys.  City 
court  of  Moultrie.     June  14,  1905. 

J,  D.  McKensAe  and  J.  A.  Wilkes,  for,  plaintiff  in  error. 
T,  W.  Mattox,  solicitor,  and  L,  T,  Johnson,  and  James  Humr- 
phreys,  contra. 

Fish,  P.  J.  The  accused  was  tried  and  convicted,  in  the  city 
court  of  Moultrie,  upon  an  accusation  charging  him  with  a  vi- 
olation of  the  statute  of  August  15»  1903,  which  is  entitled,  <'An 
act  to  make  it  illegal  for  any  person  to  procure  money,  or  other 
thing  of  value,  on  a  contract  to  perform  services,  with  intent  to 
defraud ;  and  to  fix  the  punishment  therefor,  and  for  other  pur- 
poses." The  accusation  charged  that  he  contracted  with  the  firm 
of  Pinson  &  Woolard,  a  firm  composed  of  T.  J.  Knson  and  H.  D. 
Woolardf  iii  j)iiiiMi»t#rii  i  ices  as  a  laborer  for  said  firm^  and  by 
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reason  of  such  contract  did  obtain  advances  from  the  firm  in  the 
sum  of  $103  in  money,  and,  after  having  so  contracted  and  pro- 
cured said  money,  did  fail  to  comply  with  said  contract  or  to  re- 
turn to  Knson  &  Woolard  such  money  with  interest,  to  the  loss 
and  damage  of  Pinson  &  Woolard  in  the  sum  of  $103,  the  con- 
tract having  been  made  by  the  accused  with  intent  then  and  there 
to  procure  such  money  from  Knson  &  Woolard  and  not  comply 
with  said  contract  He  made  a  motion  for  a  new  trial,  upon 
the  general  grounds  and  others,  which  was  overruled,  and  he  ex- 
cepted. 

In  our  opinion,  the  trial  judge  erred  in  overruling  the  motion, 
as  the  evidence  was  not  sufficient  to  authorize  a  conviction.  The 
accused  was  convicted  upon  the  testimony  of  H.  D.  Woolard, 
who  testified  that  he  was  a  member  of  the  firm  of  Pinson  &  Wool- 
ard, and,  acting  for  such  firm,  had  purchased  certain  property, 
which  it  appears  from  his  evidence  was  a  turpentine  farm,  from  a 
man  named  Parrish.  Woolard  testified:  "At  the  time  I  looked 
over  the  property  I  found  that  a  number  of  Mr.  Parrish's  hands 
were  in  debt  to  Parrish,  and  I  went  and  saw  each  hand  before  I 
would  buy  out  the  still,  boxes,  timber,  etc.  The  defendant  in  this 
case  owed  Mr.  Parrish  an  account  of  $89.00,  and  he  wanted  me 
to  pay  Mr.  Parrish  for  him,  and  he  contracted  with  my  firm,  Pin- 
son &  Woolard,  to  work  for  us  if  we  would  pay  the  account  to 
Mr.  Panish ;  but  we  would  not  agree  to  do  that  until  we  saw  the 
hands  each  individually  about  his  account,  and  then  we  bought 
out  Mr.  Parrish,  after  the  hands  had  agreed  to  work  out  their  ac- 
counts with  us.  I  specially  remember  going  to  Archie  Glenn, 
the  defendant  in  this  case,  and  having  a  talk  with  him  about  his 
account,  which  was  eighty-nine  dollars  and  some  cents.  The 
defendant  said  he  would  work  it  out  with  our  firm  if  I  paid  the 
account  to  Mr.  Parrish ;  and  I  thereupon  paid  the  account  to  Mr. 
Parrish  of  eighty-nine  dollars  and  some  cents,  and  the  defendant 
went  to  work  for  us  as  a  wagoner  at  and  for  the  sum  of  twenty 
dollars  per  month.  I  am  not  positive  when  he  went  to  work,  but 
I  made  this  trade  some  time  the  early  part  of  November  last,  and 
to  the  best  of  my  recollection  the  defendant  went  to  work  for 
us  some  time  in  November  last,  about  the  10th  day  of  November, 
and  continued  to  work  for  us  up  to  the  second  day  of  May, 
1905."     The  witness  further  testified  that  the  accused,  at  different 
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times,  while  he  was  working  for  Knson  &  Woolard,  got  different 
amounts  of  money  from  such  firm,  and  that  when  he  left  the  em- 
ployment of  such  firm  he  owed  it  the  sum  of  S103,  and  had 
**  since  then  failed  and  refused  to  return  and  carry  out  contract  or 
to  return  to  us  said  advances  with  interest;"  and  that  the  S103 
that  the  accused  still  owed  Pinson  &  Woolard  '*  was  obtained  from 
us  all  along  at  different  times  under  contract  to  work  with  us  as  a 
laborer."  As  we  have  said,  thia  evidence  was  not  sufficient  to 
authorize  a  conviction.  The  statute  in  question,  being  criminal, 
must  be  strictly  construed.  The  first  section  of  the  act  provides^ 
that  "  if  any  person  shall  contract  with  another  to  perform  for 
him  services  of  any  kind  with  intent  to  procure  money  or  other 
thing  of  value  thereby,  and  not  to  perform  the  service  contracted 
fois  to  the  loss  and  damage  of  the  hirer ;  or,  after  having  so  con- 
tracted, shall  procure  from  the  hirer  money,  or  other  thing  of 
value,  with  intent  not  to  perform  such  service,  to  the  loss  and 
and  damage  of  the  hirer,  he  shall  be  deemed  a  common  cheat  and 
swindler,  and  upon  conviction  shall  be  punished  as  prescribed  in 
section  1039  of  the  Code."  The  second  section  provides,  "  That 
satisfactory  proof  of  the  contract,  the  procuring  thereon  of  money 
or  other  thing  of  value,  the  failure  to  perform  the  services  so  con- 
tracted for,  or  failure  to  return  the  money  so  advanced,  with  in- 
terest thereon,  at  the  time  said  labor  was  to  be  performed,  with- 
out good  and  sufficient  cause,  and  loss  or  damage  to  the  hirer, 
shall  be  deemed  presumptive  evidence  of  the  intent  referred  to  in 
the  preceding  section."     Acts  1903,  p.  90. 

Before  one  can  be  lawfully  convicted  of  a  violation  of  this 
statute,  several  things,  essential  to  constitute  the  offense  defined^ 
must  be  shown.  Among  them  is,  that  there  was  a  distinct  and 
definite  contract  for  service;  and  another  is,  that  the  person 
contracting  to  perform  this  service  has,  without  good  and  suffi- 
cient cause,  failed  and  refused  to  carry  out  his  contract  by  per- 
forming the  service.  An  implied  contract  will  not  do,  but  there 
must  be  an  express  contract,  clear  and  definite  in  its  terms.  The 
only  contract  between  Pinson  &  Woolard  and  the  accused  which 
the  evidence  discloses  is,  that  Pinson  &  Woolard  were  to  pay  for 
the  accused  a  debt  of  eighty-nine  dollars  and  some  cents  which 
he  owed  to  Parrish,  and  the  accused  was  to  work  for  Pinson  & 
Woolard,  at  and  for  twenty  dollars  per  month,  until  he  worked 
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out  this  debt  He  did  not  contract  with  them  that  he  would 
work  for  them  at  twenty  dollars  per  month  until  he  worked  out 
this  debt  and  in  addition  thereto  whatever  other  advances  they 
might  make  to  him  in  the  future.  Whether  "a  contract  so  indefi- 
nite and  uncertain  as  to  its  duration  would  fall  within  the  provi- 
sions of  this  criminal  statute  is  a  question  which  does  not  arise 
in  this  case.  The  only  contract  disclosed  by  the  evidence  being 
one  by  which  the  accused  agreed  to  work  for  the  prosecutor's 
firm  at  twenty  dollars  per  month,  until  he  worked  out  the  sum 
of  eighty-nine  dollars  and  some  cents,  which  he,  upon  the  faith  of 
this  agreement,  procured  them  to  pay  for  him,  and  the  evidence 
showing  that  he  remained  in  the  service  of  such  firm  much  longer 
than  was  necessary  to  comply  with  this  contract,  his  conviction 
can  not  be  sustained.  He  did  not  violate  this  contract  when  he 
quit  the  service  of  Knson  &  Woolard  at  the,  time  he  did. 
Although  Pinson  &  Woolard  let  the  accused  have  various  sums 
of  money  during  the  time  that  he  was  working  for  them,  and  he 
failed  to  pay  the  debts  thus  created,  this  did  not  authorize  his 
conviction.  The  theory  that  he  procured  these  advances  with  in- 
tent not  to  perform  the  services  covered  by  the  only  contract 
which  was  proved  is  utterly  untenable,  as  the  evidence  shows 
that  he  did  perform  such  services.  Of  course,  the  mere  statement 
of  the  witness  Woolard,  that  the  $103  which  the  accused  still 
owed  Pinson  &  Woolard  "was  obtained  from  us  all  along  at 
different  times  under  contract  to  work  with  us  as  a  laborer/' 
amounted  to  no  more  than  a  statement  of  his  own  conclusion,  as 
his  evidence  disclosed  no  contract  except  the  one  above 
indicated. 

Ji(dgment  reversed.     All  the  Justices  concur^  except  Simmofu, 
C.  «/".,  ahsent. 


Peekins  v.  The  State. 

CoBd,  J.    1.  The  evidence  was  of  such  a  character  as  to  anthorise  an  iostrao- 

tion  on  the  law  relating  to  the  statatory  offense  of  **  shooting  at  another." 

Harris  v.  State,  120  Qa.  167. 
2.  The  charges  complained  of  were  not  erroneous  for  any  of  the  reasons 

assigned.    The  evidence  aathorized  the  verdict,  and  no  soffident  reason 

has  heen  shown  for  reversing  the  judgment. 
Judgment  offlrmei.     All  the  Justices  concur,  except  Simmons^  C*  /.,  dbsenL 

Submitted  July  10,  —  Decided  August  2,  1906. 
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Conviction  of   shooting  at  another.     Before  Judge  Littlejohn. 
Stewart  superior  court.     May  24,  1905. 

B.  S.  Wimberly,  foi  plaintiff  in  error. 
F,  A.  Hooper,  solicitor^eneral,  contra. 


SHEFTALL  v.  CENTRAL  OF  GEORGIA  RAILWAY  CO. 


1.  Ooe  may  publish,  by  speech  or  writing,  whatever  he  honestly  believes  is  es- 
sential to  the  protection  of  his  own  rights  or  those  of  another,  provided  the 
publication  be  not  unnecessarily  made  to  others  than  to  those  who  the 
publisher  honestly  4)elieve8  are  concerned  in  the  subject-matter  of  the 
publication. 

d*  The  statement  must  be  no  broader  and  the  publication  no  wider  than  the 
interest  to  be  subserved  demands.  Care  must  be  taken,  not  only  to  keep 
the  statement  within  proper  limits  as  to  its  subject-matter,  but  also  that  it 
be  not  made  to  those  who  are  wholly  without  interest  in  the  matter. 

8*  **  Where  the  expressions  employed  are  allowable  in  all  respects,  the  man- 
ner of  the  publication  may  take  them  out  of  the  privilege.'* 

4.  Mere  publication  to  a  stranger  will  not  always  destroy  the  privilege,  if  it  ap- 
pears that  the  communication,  prima  facie  privileged,  was  made  in  the 
hearing  of  third  persons  not  legally  interested,  and  whose  presence  was 
merely  casual  and  not  sought  by  the  publisher. 

5.  To  make  the  defense  of  privilege  complete,  in  an  action  of  slander  or  libel,  I 
good  faith,  an  interest  to  be  upheld,  a  statement  properly  limited  in  ita  l 
scope,  a  proper  occasion,  and  publication  to  proper  persons  must  all  appear.  I 
The  absence  of  any  one  or  more  of  these  constituent  elements  will,  as  a  ( 
general  rule,  prevent  the  party  from  relying  on  the  privilege.  , 

6.  When  a  railway  company  discharges  a  conductor,  and  it  comes  to  its 
knowledge  that  there  are  still  in  bis  possession  tickets  of  the  company  which 
were  delivered  to  him  while  in  its  employment,  which  he  at  that  time  had  a 
right  to  sell,  and  which  he  refuses  or  fails  to  surrender,  the  company  has  a 
right,  in  order  to  protect  its  own  interest,  to  take  such  precautions  as  are 
reasonably  necessary  to  prevent  the  use  of  the  tickets  by  persons  not  en- 
titled to  use  them. 

7.  A  publication  by  a  railway  company  under  such  circumstances  to  persona 
whose  knowledge  is  necessary  to  its  protection  is  authorized. 

8.  The  publication,  however,  if  couched  in  terms  which  would  be  per  se  libel- 
ous, or  libelous  if  published  under  circumstances  wbich  would  make  it  of 
such  character,  \vould  not  be  privileged,  if  it  was  communicated  to  persons 
not  concerned  with  the  matter  of  ihe  ouU«tanding  tickets,  whether  such 
persons  be  strangers  or  other  employees  of  the  company. 

9.  The  charge  of  the  judge  did  not  distinctly  submit  to  the  jury  the  controll- 
ing issue  in  the  case,  as  to  whether  the  publication  was  unnecessarily  made 
to  others  than  those  oonoemed  in  the  matter  of  preventing  the  use  of  the 
unsurrendered  tickets. 
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10.  Whether  the  writing  was  a  libel  under  the  ciicomstances  under  which 
It  was  published  was  to  be  detennined  by  the  jury,  after  taking  into  con- 
sideration the  terms  of  the  writing,  the  circumstances  of  the  publication, 
their  knowledge  of  the  meaning  of  the  words  employed,  and  the  impression 
the  use  of  such  words  under  such  circumstances  would  make  upon  the  mind 
of  a  person  of  ayerage  intelligence ;  and  it  was  not  incumbent  upon  the 
plaintiff  to  prove  by  witnesses  what  they  understood  the  writing  to  mean. 

11.  The  rulings  upon  evidence  were  free  from  error. 

Argaed  June  29,  —  Decided  Augput  2,  —  Rehearing  denied  August  6,  19Qft. 

Action  of  libel.  Before  Judge  Hodges.  City  court  of  Macon. 
November  29,  1904. 

Sheftall  brought  his  action  against  the  railway  company  for 
libeL  The  petition  alleged,  in  substance,  as  follows :  On  Novem- 
ber 9,  1902,  the  plaintiff  was  discharged  from  the  service  of  the 
defendant  as  a  passenger  conductor,  because  of  a  mistake  as  to  an 
order.  His  application  for  reinstatement  was  pending  until  Jan- 
uary 3, 1903,  when  it  was  finally  refused.  When  the  plaintifiF  was 
discharged  he  had  in  his  possession  certain  mileage  and  exchange 
tickets  and  sleeping-car  and  parlor-car  tickets  which  were  unused 
and  were  good  for  use  over  defendant's  line  of  railway,  and 
which  had  been  given  the  plaintiff  as  a  part  of  a  conductor's 
equipment.  The  plaintiff  was  ready  at  any  time  to  turn  over 
all  of  these  tickets  to  the  defendant,  and  defendant  knew  that 
fact,  but  failed  to  call  upon  him  for  them.  On  the  contrary, 
during  all  of  the  period  from  his  discharge  until  his  application 
for  reinstatement  was  refused  plaintiff  was  led  to  believe  that  he 
would  be  reinstated.  Notwithstanding  this,  the  defendant  ma- 
liciously, and  with  the  intent  to  injure  the  plaintiff's  good  name, 
credit,  peace,  and  happiness,  and  to  expose  him  to  public  hatred, 
contempt,  and  ridicule,  did  compose  and  publish,  by  and  through 
certain  named  officials,  a  false,  scandalous,  malicious,  and  defama- 
tory circular,  of  which  the  following  is  a  copy: 

"Central  of  Greorgia  Railway  Company.  Passenger  Depart- 
ment,    arcular  No.  3737.       File  No. X.  6111. 

"Savannah,  December  3l8t,  1902. 
**  All  Passenger  Conductors . 

Bulletin. 
*' Tickets  lost  and  scalped: — Mileage  Exchange  Tickets  Form  M. 
E.  T.  Nos.  A-4630  to  4649  inclusive,  also  Parlor  and  Sleeping-car 
tickets.  Form  S.  C.  Nos.  T-6110  to  6199  inclusive. 
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"Mr.  W.  C.  Sheftall,  formerly  employed  by  this  company  as 
conductor  on  the  second  division,  upon  leaving  the  service  of  the 
company  failed  to  surrender :  [here  follows  a  description  of  the 
tickets  described  above.]  K  any  of  the  tickets  described  above 
are  presented  for  transportation,  you  must  decline  to  honor  them ; 
if  possible,  lift  tickets  and  send  them  to  General  Passenger  Agent, 
with  full  particulars.  Conductors  of  trains  upon  which  sleeping- 
cars  are  operated  will  please  instruct  porters  fully  in  regard  to  the 
outstanding  sleeping-car  tickets. 

«W.  A.  Winbum,  V.  P.  &  T.  M.  J.  C.  Haile,  G.  P.  A.  F.  J. 
Eobinson,  A.  G.  P.  A." 

Copies  of  this  bulletin  were  sent  to  many  of  the  passenger 
conductors  of  the  defendant,  about  forty-five  in  number,  and  to 
some  of  its  division  superintendents  in  the  county  of  Bibb  and  to 
five  or  more  conductors  within  that  county.  The  circular  was 
also  posted  by  the  defendant  on  what  is  known  as  its  bulletin 
boards  in  its  offices  in  the  cities  of  Macon,  Atlanta,  Savannah,  and 
at  other  places  where  the  defendant  does  business,  and  was 
allowed  to  remain  in  a  public  and  conspicuoui  place  for  a  period 
of  ten  or  more  days.  All  employees  of  the  defendant  were  re- 
quired to  examine  this  bulletin,  and  the  office  in  which  it  was 
placed  was  open  to  and  frequented  by  the  public.  In  this 
manner  the  libelous  matter  was  published  where  it  was  read  by 
divers  other  persons  besides  the  officers  and  employees  of  the  de- 
fendant. Plaintiff  is  the  Sheftall  referred  to  in  the  bulletin,  and 
the  defendant  intended  thereby  to  charge  him  with  having  unlaw- 
fully disposed  of  the  tickets  referred  to  and  appropriated  the  pro- 
ceeds to  his  own  use,  and  with  being  a  dishonest  person  defraud- 
ing the  defendant  by  unlawfully  selling  its  property  which  had 
been  entrusted  to  his  care,  and  the  language  of  the  buUetin  was  in 
effect  a  statement  and  intimation  that  the  tickets  had  been  unlaw- 
fully and  fraudulently  disposed  of  by  the  plaintiff,  and  was  in  ef- 
fect a  charge  that  he  had  been  guilty  of  the  crime  of  embezzlement 
or  larceny  after  trust  The  defendant  filed  an  answer,  in  which  it 
admitted  that  the  circular  was  prepared  by  its  officers  and  agents, 
but  denied  that  it  was  published  maliciously,  or  with  any  pur- 
pose to  injure  or  defame  the  plaintiff,  and  also  denied  that  it  was 
published  to  the  general  public ;  and  specially  pleaded  that  the 
preparation  of  the  bulletin  and  placing  it  in  the  hands  of  its  pas- 
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senger  oonductors  was  a  communicatioQ  which  is  privileged 
under  the  law^  it  being  made  by  parties  interested  in  a  bnsi- 
nesSy  and  pertaining  to  a  matter  connected  with  their  interest, 
and  being  made,  with  the  bona  fide  intent  to  protect  the  com- 
pany's interest,  to  persons  interested  in  the  same  business,  and 
without  any  malice  either  in  its  preparation  or  the  manner  of  its 
publication.  The  jury  returned  a  verdict  for  the  defendant,  aod 
the  plaintiff  complains  of  the  overruling  of  his  motion  for  a  new 
trial. 

Marion  W,  Harris,  John  B.  Cooper,  Joseph  H,  HaU,  and 
Claud  JSstes,  for  plaintiff. 

Hall  &   Wimherly  and  J.  E,  EaU,  for  defendant. 

Cobb,  J.  1-5.  Statements  made  with  the  bona  fide  intent,  on 
the  part  of  the  person  making  them,  to  protect  his  own  interest 
in  a  matter  where  it  is  concerned  are  under  the  law  privileged 
communications.  Civil  Code,  §  3840.  The  privilege  thus  given 
by  the  law  must  not  be  used  as  a  cloak  for  venting  malice;  and 
if  the  statement  is  not  made  in  good  faith,  in  promotion  of  the 
object  for  which  the  privilege  is  granted,  the  party  defamed  has 
a  right  of  action.  Civil  Code,  §  3^41.  The  statement  must  be  no 
broader  than  the  interest  to  be  subserved  demands.  The  persons 
to  whom  the  statement  is  published  must  be  limited  to  those 
to  whom  the  interest  to  be  promoted  requires  that  the  information 
should  bo  given.  If  it  be  published  to  strangers  wholly  without 
interest  in  the  matter,  the  communication  loses  its  privilege. 
Care  must  be  taken  that  the  words  reach  only  those  who  are  con- 
cerned to  hear  them.  If  one  deliberately  adopts  a  method  of  com- 
munication which  gives  unnecessary  publicity,  this  is  a  circum- 
stance to  be  considered  by  the  jury  in  determining  whether  the 
statement  was  really  made  in  good  faith.  Care  must  also  be 
taken  not  to  embrace  within  the  statement  matter  wholly  un- 
necessary for  the  protection  of  the  interest  intended  to  be  sub- 
served by  the  communication.  Exaggerated  expressions  must  be 
avoided ;  for  the  privilege  may  be  lost  by  the  use  of  intemperate 
and  violent  language,  when  the  circumstances  are  such  that  utter- 
ances of  such  character  are  clearly  uncalled  for.  Odgers  on  libel 
and  Slander  (text-book  series),  t  p.  184  Mr.  Townshend  says : 
"We  venture,  with  much  hesitation,  to  suggest  the  rule  as  to 
privilt^  to  be:  one  may  publish,  by  speech  or  writing,  whatever 
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be  honestly  believes  is  essential  to  tbe  protection  of  bis  own 
rigbts,  or  to  the  ligbts  of  another,  provided  tbe  publication  be  not 
unnecessarily  made  to  others  than  to  those  persons  whom  the 
publisher  honestly  believes  can  assist  bim  in  tbe  protection  of  bis 
own  rights."  Townshend  on  libel  and  Slander  (^th  ed.),  t  p, 
301.  "Where  the  expressions  employed  are  allowable  in  all  re- 
spects, the  manner  of  the  publication  may  take  tbein  out  of  tbe 
privilege."  Newell  on  Slander  and  libel  (2d  ed.),  §  66,  p.  477. 
But  mere  publication  to  a  stranger  will  not  always  destroy  the 
privilege,  if  it  appears  that  the  communication,  prima  facie  priv- 
ileged, was  made  in  the  hearing  of  third  persons  not  legally 
interested,  wben  tbe  presence  of  sucb  persons  was  merely  casual 
and  not  sought  by  the  defendant;  or  if  it  appears  that  the  pres- 
ence of  the  third  persons  at  the  time  of  the  publication  was  due  to 
tbe  act  or  conduct  of .  the  party  complaining,  the  privilege  would 
not  be  lost.  Townshend  on  Libel  and  Slander  (4tb  ed.),  §  244 
et  seq. ;  Odgers  on  libel  and  Slander  (text-book  series),  t.  p.  184  et 
seq.  But  it  would  be  otherwise  if  the  defendant  purposely  sought 
an  opportunity  of  making  a  communication  prima  facie  privil^ed, 
in  the  presence  of  the  very  persons  who  were  most  likely  to  act 
upon  it  to  the  prejudice  of  the  plaintiff.  Newell  on  Slander  and 
libel  (2d  ed.),  §  66,  p.  477.  To  make  the  defense  of  privilege 
complete  in  an  action  of  libel,  good  faith,  an  interest  to  be  up- 
held, a  statement  limited  in  its  scope  to  this  purpose,  a  proper  oc- 
casion, and  publication  in  a  proper  manner  and  to  proper  parties 
only,  must  appear.  The  absence  of  any  one  or  more  of  these  con- 
stituent elements  will,  as  a  general  rule,  prevent  the  party  from 
relying  upon  tbe  privilege.  All  of  these  questions  are,  however, 
questions  of  fact  for  tbe  jury  to  determine,  according  to  the  cir- 
cumstances of  each  case,  under  appropriate  instructions  from  the 
court. 

6-8.  The  defendant  company  having  discharged  tbe  plaintiff 
from  its  service,  wben  it  came  to  its  knowledge  that  there  were 
in  his  possession  tickets  which  bad  been  delivered  to  him,  which 
while  in  its  employment  be  would  have  had  a  right  to  sell,  and 
which  he  had  either  failed  or  refused  to  surrender,  the  company 
had  a  right,  in  order  to  protect  its  own  interest,  to  take  such 
precautions  as  were  necessary  to  prevent  the  use  of  the  tickets  by 
persons  not  entitled  to  use  them.     As  the  conductors  upou  the 
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trains  were  the  employees  to  whoui  these  tickets  would  be  pre- 
sented in  the  event  they  fell  into  the  hands  of  persons  not  en-  . 
titled  to  them,  the  company  had  a  right  to  communicate  to 
these  employees  the  fact  that  the  tickets  were  outstanding,  ac- 
companyiug  this  statement  with  instructions  as  to  what  should 
be  done  by  them  whenever  the  same  were  presented.  The  com- 
munication, therefore,  to  the  conductors  through  the  medium  of 
the  division  superintendents  and  to  any  other  employees  who 
were  apt  to  be  misled  by  these  tickets  beiug  presented  by  per- 
sons not  eutitled  to  them,  such  as  porters  upon  sleeping-cars, 
was  a  communication  made  by  the  railroad  company  for  the 
protection  of  its  interest ;  and,  if  couched  in  language  no  broader 
and  no  stronger  in  its  terms  and  in  its  effect  than  was  necessary 
,for  this  purpose,  would  be  a  privileged  communication  withio 
the  meaning  of  the  law,  provided  of  course  it  was  made  for  the 
sole  purpose  of  protecting  the  interest  of  the  company,  and  not 
for  the  purpose  of  injuring  the  plaintiff.  This  much  was 
strongly  intimated  by  Mr.  Justice  Lamar  when  the  case  was 
here  upon  a  former  occasion.  Central  of  Oa,  By.  Go.  v.  She/tall, 
118  Oa.  867  (2).  While  the  controversy  now  before  us  grows 
out  of  the  same  transaction  referred  to  in  the  case  just  cited, 
the  present  case  is  not  the  same  case  that  was  here  before ;  for 
it  appears  that  flhe  present  petition  was  filed  after  the  decision 
of  this  court,  and  embraces  not  only  what  was  alleged  in  the 
petition  in  the  former  case,  but  also  what  was  sought  to  be 
inserted  thereiu  by  amendment,  and  other  allegations  in  refer- 
ence to  publication  to  persons  other  than  employees  at  different 
points  along  the  line  of  railway.  It  appears  from  the  petition, 
as  well  as  from  the  evidence,  that  the  publication  of  this  bulletin 
was  not  limited  to  those  employees  whose  duties  were  connected 
with  tickets,  but  that  the  bulletin  was  posted  in  various  places 
in  the  offices  of  the  company  where  it  was  not  only  the  right 
of  all  the  employees,  but  the  duty  of  a  large  number  of  em- 
ployees other  than  conductors  and  employees  connected  with 
tickets,  to  read  the  same ;  and  in  addition  .to  this,  there  is  evi- 
dence that  at  some  of  the  places,  while  the  public  was  not  ex- 
pected to  come  to  the  offices  where  the  bulletin  was  posted,  still 
members  of  the  public  were  allowed  there,  and  some  persons 
not  connected  with  the  company  in  any  way  did  actually  read 
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the  bulletin.  If  the  presence  in  those  places  of  persons  not 
coDnected  with  the  company  was  merely  casual,  and  from  all 
the  circumstances  as  to  the  manner  and  the  place  in  which  the 
bulletin  was  posted  it  was  apparent  that  the  company  did  not 
intend  the  publication  for  the  public,  the  fact  that  one  or  more 
persons  casually  passing  through  the  office  had  seen  the  bulletin 
would  not  alone  be  sufficient  to  destroy  the  privilege.  It  would 
be  a  question  for  the  jury  whether  the  business  of  the  company 
at  the  place  the  bulletin  was  posted  was  carried  on  in  such  a 
way  that  the  company  must  have  known,  at  the  time  the  bulletin 
was  posted,  that  persons  other  than  employees  would  probably 
read  the  same.  But  the  company  knew  that  the  bulletin  in 
this  place  would  be  read  by  a  large  number  of  employees  who 
had  no  concern  whatever  with  the  matter  to  which  it  referred; 
and  the  mere  fact  that  the  persons  who  saw  and  read  it  were 
employees  does  not  make  the  communication  privileged,  unless 
it  was  necessary  for  the  protection  of  the  company  that  these 
employees  should  know  of  the  matter. 

If  the  company  had  reason  to  believe  that  its  interests  were 
imperiled  by  the  failure  or  refusal  of  the  plaintiff  to  deliver  these 
tickets,  it  had  the  right  to  communicate  to  its  employees  con- 
nected with  that  department  of  the  work  where  the  tickets  would 
be  used  the  facts  in  relation  to  them,  with  appropriate  instruc* 
tions  as  to  what  should  be  done  in  case  they  were  presented. 
But  it  was  in  no  way  necessary  that  these  facts  should  be  com- 
municated to  the  large  body  of  its  employees  without  reference 
to  whether  they  had  any  connection  with  this  department  of  its 
business.  If  in  its  system  of  business  its  bulletins  are  so  posted 
as  to  be  read  by  all  of  its  employees  without  reference  to  whether 
they  have  any  connection  with  the  matter  stated  in  the  bulletin, 
the  company  must  take  care  that  the  bulletins  are  couched  in 
such  terms  that  they  will  not  be  defamatory  of  any  person.  The 
company  was  privileged  through  its  bulletin  to  submit  to  its  con- 
ductors, division  superintendents,  and  even  porters  of  sleeping- 
cars,  statements  and  instructions  on  the  subject  of  the  tickets ; 
and  if  it  made  a  mistake  honestly  and  in  good  faith,  the  person 
injured  would  be  remediless.  But  if  it  spoke  to  the  large  body 
of  its  employees  who  had  no  concern  in  the  matter,  and  if  the 
bulletin  was  so  worded  a  3  to  be  libelous  in  its  terms,  or  libelous 
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under  circumstances  which  were  probably  known  to  those  who 
read,  the  company  must  be  satisfied  to  rest  under  the  same  liabil- 
ity that  any  other  would  rest  who  frames  and  publishes  a  libeL 
It  was  not  at  all  necessary  that  the  name  of  Sheftall  should  have 
been  embraced  in  the  bulletin.  Neither  was  it  necessary  that  the 
expression  "tickets  lost  and  scalped"  should  have  been  used. 
The  purpose  of  the  bulletin  could  have  been  fully  accomplished 
by  omitting  those  words  and  all  reference  to  Sheftall,  giving 
merely  the  numbers  of  the  tickets  and  the  instructions  with 
reference  thereto.  '  The  company  had  the  right,  however,  to  use 
the  name  of  Sheftall,  if  it  had  reasonable  grounds  to  suspect  that 
he  was  misappropriating,  or  would  misappropriate,  the  tickets, 
and  to  use  words  that  would  convey  that  idea  in  communicating 
the  facts  to  employees  who  were  concerned  with  the  tickets. 
But  if  in  communicating  the  facts  to  other  employees  it  used  the 
name  of  Sheftall  in  a  connection  which  would  carry  the  implica- 
tion that  he  had  been  guilty  of  wrong-doing,  it  has  no  right  to 
claim  the  privilege  of  the  law. 

9.  The  court  in  the  opening  of  its  charge  stated  to  the  jury  the 
substance  of  each  of  the  allegations  in  the  petition,  following  such 
statement  with  the  defendant's  reply  thereto ;  but  there  was  no 
distinct,  clear,  and  unequivocal  submission  to  the  jury,  in  the 
main  body  of  the  charge,  as  to  the  effect  upon  the  claim  of  privi- 
lege of  the  fact  that  the  defendant  unnecessarily  published  the 
communications  to  those  who  had  no  concern  with  the  subject- 
matter  thereof.  This  was  the  gist  of  the  plaintiff's  casa  He 
could  not  hope  to  recover  under  the  evidence  if  the  publication  was 
only  to  the  conductors  and  to  other  employees  connected  with  the 
ticket  department  of  the  company.  His  right  to  recover,  if  any 
exists  at  all,  is  upon  the  claim  that  this  communication,  privileged 
as  to  one  class  of  employees,  was  published  to  another  class  of 
employees,  when  the  right  to  publish  to  them  was  not  embraced 
within  the  privilege  of  the  law,  or  that  it  was  published  to  others 
than  employees,  and  that  the  publication  was  either  intentional, 
or  it  was  due  to  negligence  in  the  manner  of  publication  to  proper 
employees.  We  think  this  was  such  a  vital  issue  in  the  case  that 
the  plaintiff  was  entitled  to  a  clear  and  specific  instruction  on  the 
subject,  even  though  no  written  request  was  made  therefor. 

10.  When  the  case  was  here  before,  it  was  held  that  it  was  a  , 
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question  for  the  jury  to  determine  whether  the  words  complained 
of  were  really  libelous  under  the  circumstances  and  that  those 
who  read  understood  them  in  the  sense  alleged.  118  Oa,  867. 
See  also  Holmes  v.  Clishyy  118  Oa,  820.  It  was  not  intended,  in 
the  language  used  by  the  learned  Justice  who  wrote  the  opinion 
in  the  case,  to  lay  down  the  rule  that  it  was  a  part  of  the  plain- 
lifTs  case  to  show,  as  a  matter  of  affirmative  proof,  what  was 
understood  by  each  person  who  read  the  bulletin;  but  it  was 
intended  to  mean  that  the  jury  should  be  left  to  determine 
whether  the  language  of  the  publication,  under  the  circumstances 
in  wliich  it  was  published,  would  convey  to  the  mind  of  an- 
ordinary  person,  that  is,  a  person  of  average  intelHgence,  that 
Sheftall  was  charged  with  an  intentional  and  .wilful  misappro- 
priation of  the  property  of  his  former  employer,  and  that  he  was 
for  that  reason  guilty  of  a  crime  against  the  laws  of  the  State.  It 
may  be  that  many  persons  would  read  the  bulletin  and  be  able  to 
swear  that  no  such  impression  was  made  upon  their  minds,  and 
it  may  be  that  many  other  persons  could  swear  to  the  contrary. 
But  this  was  a  question  to  be  determined,  not  by  witnesses,  but 
by  the  jury,  and  it  was  for  them  to  say  whether  the  writing, 
under  all  the  circumstances,  was  such  as  inevitably  to  convey  to 
the  mind  of  a  man  of  average  intelligence  the  impression  that 
Sheftall  had  misappropriated  the  property  of  his  employer.  If 
the  jury  were  to  reach  this  conclusion,  taking  into  consideration 
their  knowledge  of  the  meaning  of  the  words,  the  impression  they 
carried,  and  the  circumstances  under  which  they  were  used,  it  was 
not  incumbent  upon  the  plaintiff  to  prove  any  more  than  that 
some  person  other  than  those  who  were  entitled  to  read  the  bulletin 
actually  read  it.  Any  persons  who  read  the  bulletin  could  be 
called  as  witnesses  to  testify  as  to  the  impression  made  upon  their 
minds  as  a  result  of  such  reading,  to  aid  the  jury  in  determining 
the  question  of  libel  or  no  libel,  but  their  evidence  wouLl  not  be 
conclusively  binding  on  the  jury  as  to  the  character  of  the  writ- 
ing and  its  true  meaning  under  the  circumstances  in  which  it 
was  published. 

11.  The  motion  for  a  new  trial  complains  of  various  parts  of  the 
charge,  but  we  do  not  deem  it  necessary  to  refer  to  these  assign- 
ments of  error  in  detail.  Some  of  them  were  not  at  all  in  accord 
with  the  views  above  expressed,  and  there  were  some  inaccuracies 
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in  the  chai^  which  will  be  apparent  to  the  judge  on  another 
trial,  when  what  is  now  said  is  read  in  connection  with  what  was 
said  by  Mr.  Justice  Lamar  when  the  case  was  here  before.  The 
motion  also  contains  complaints  of  certain  rulings  upon  the  ad- 
mission of  evidence.  The  plaintiff  sought  to  prove  the  effect  of 
the  publication  upon  members  of  his  family  when  the  matter 
was  discussed  at  home.  We  think  this  evidence  was  properly 
rejected.  If  the  writing  was  a  libel,  it  could  have  no  other  effect 
than  an  injurious  one  upon  the  feelings  of  any  one  interested  in 
the  plaintiff,  and  human  experience,  and  not  direct  testimony, 
was  all  that  was  necessary  to  convey  this  to  the  jury.  It  was 
also  sought  to  prove  by  the  plaintiff  that  the  libel  had  injuriously 
affected  him  with  his  friends  and  that  their  conduct  had  changed 
towards  him.  This  was  also  properly  Rejected;  for  the  same 
human  experience  which  would  enable  the  jury  to  say  that  a 
man's  family  would  be  harassed  and  distressed  by  the  publication 
would  enable  them  to  ascertain  that  it  would  have  the  effect  to 
estrange  his  friends.  '  - 

Judgmervt  reversed.      All  the  Justices  concur,  exdept  Simmons, 
C.  J.,  absent. 


|}»  ^1  FIRST  STATE  BANK  v.  AVERA.  et  al. 

123    6981 

fi26  m 

n^  ^1       1*  It  is  incumbent  upon  a  party  excepting  to  tlie  report  of  an  auditor  in  an 
125  4981  equity  case,  when  the  exceptions  thereto  involve  a  consideration  of  the  evi- 

126_3W{  dence  on  which  the  auditor  based  his  findings,  to  set  forth,  in  connection 

with  each  exception  of  law  or  of  fact,  the  evidence  necessary  to  be  con- 
sidered in  passing  thereon,  or  to  attach  thereto  as  an  exhibit  so  much  of  the 
evidence  as  is  pcitinent,  or  to  at  least  point  out  to  the  court  where  such 
evidence  is  to  be  found  in  the  brief  of  the  evidence  prepared  and  filed  by 
the  auditor.  The  decision  in  the  case  of  White  v.  Reviere,  57  Go,  886,  was 
made  with  I'eference  to  the  procedure  which  obtained  prior  to  the  passage 
of  the  act  of  December  18,  1894,  which  outlines  the  practice  now  to  be  ob- 
served in  excepting  to  an  auditor^s  report  in  such  cases. 
2.  A  party  may,  after  the  hearing  of  a  case  before  an  auditor  has  been  con- 
cluded but  before  he  has  made  his  report,  so  amend  his  pleadings  as  to 
make  the  same  conform  to  the  evidence  admitted  on  the  hearing  without 
objection ;  but  he  can  not,  as  a  matter  of  right,  then  insist  upon  being 
afforded  an  opportunity  to  offer  evidence  to  sustain  an  amendment  which 
introduces  new  and  distinct  issues  of  fact  What  was  the  character  of 
the  proffered  amendment  in  the  present  case  can  not  be  determined  with- 
out considering  certain  evidence  which  the  party  offering  it  claims  was  ad- 
mitted without  objection,  and  which  is  relied  on  as  authoriEing  the  amend- 
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rnent  so  as  to  make  the  pleadings  conform  to  the  proof ;  and  as  such  evi- 
dence is  not  set  forth  or  pointed  out  in  the  exception  taken  to  the  refusal  of 
the  auditor  to  allow  the  amendment,  the  court  below  was  not  constrained  to 
pass  on  the  merits  of  the  complaint  made  of  its  disallowance. 

Argaed  May  19,  ~  Decided  August  3,  1905. 

Exceptions  to  auditor's  report  Before  Judge  Sheffield.  Ter- 
rell  superior  court.     May  24,  1904 

J7*.  A.   Wilkinson  and  J.  G.  Parks,  for  plaintiff  in  error. 

Hay  good  &  Outts,  0.  L,  DeVatcghn,  and  A.  M,  Raines, 
contra. 

Evans,  J.  This  was  an  equitable  proceeding  instituted  by 
John  D.  Avera,  in  behalf  of  himself  and  as  next  friend  of  certain 
minors^  against  the  First  State  Bank  and  J.  W.  Wooten.  The 
case  was  referred  to  an  auditor,  who  duly  made  his  report.  Ex- 
ceptions both  of  law  and  of  fact  were  filed  by  the  First  State 
Banky  but  the  court  disallowed  each  'and  all  of  them,  and  the 
bank  sued  out  a  bill  of  exceptions  to  this  court. 

1.  On  the  hearing  here,  counsel  for  the  defendants  in  error 
called  attention  to  the  fact  that  the  report  of  the  evidence  made 
by  the  auditor  consisted  of  the  questions  and  answers  taken 
down  by  the  stenographer,  with  no  attempt  to  brief  the  testi- 
mony^  and  that  in  none  of  the  exceptions  filed  to  the  auditor's 
report  did  the  complaining  party  undertake  to  set  forth  the  testi- 
mony bearing  upon  the  particular  conclusion  of  law  or  of  fact 
excepted  to^  or  attempt  to  point  out  such  testimony  in  the  report 
of  the  evidence  filed  by  the  auditor.  To  intelligently  pass  upon 
any  given  exception  would,  therefore,  involve  a  close  reading  and 
scrutiny  of  all  of  that  voluminous  report.  The  exceptions 
serve  no  other  office  than  to  voice  the  general  complaint  of  the 
bank  that  certain  findings  of  the  auditor  were  wrong,  and  no 
effort  has  been  made  to  save  the  time  and  labor  of  the  court  and 
thus  effectuate  the  object  of  the  statute  authorizing  the  submis- 
sion to  an  auditor  of  cases  of  this  natura  In  Hvdson  v.  Hudson, 
119  Oa.  638,  it  was  held  that  an  exception  to  an  auditor's  report 
"should  not  be  so  incomplete  as  to  force  the  court  to  search 
through  the  record  to  find  error;"  and  in  the  later  case  of 
BviUr  V.  Railway,  Id.  959^  it  was  distinctiy  ruled  that  <'  The 
neglect  of  a  party  excepting  to  an  auditor's  report  on  matters  of 
fact>  or  on  matters  of  law  dependent  for  their  decision  UDon  the 


Digitized  by  CjOOQIC 


600  FIRST  STAtE  BANK  v.  AVEEA.  (123 

evidoDce,  to  point  out  by  appropriate  reference  to  the  auditor's 
brief  of  evidence,  or  to  attach  as  exhibits  to  his  exceptions  those 
portions  of  the  evidence  relied  on  to  support  the  exceptions, 
renders  the  report  of  the  auditor  .of  little  or  no  assistance  to  the 
court,  and  is  a  suflBcient  reason,  in  an  equity  case,  for  refusing  to 
approve  the  exceptions  of  fact  and  for  overruling  the  exceptions 
of  law."  This  ruling  was  in  accord  with  the  equity  practice 
which  generally  obtains  elsewhere,  and  was  followed  in  Wddon 
V.  Hudson,  120  Ga.  699,  Perkins  v.  Castleberry,  122  Ga.  294, 
and  Armstrong  v.  Winter,  122  Ga.  869.  Tested  by  these  de- 
cisions, the  exceptions  to  the  auditor's  report  filed  in  the  pres- 
ent case  were  fatally  defective,  and  the  judgment  disallowing 
them  should  be  upheld.  But  it  is  insisted  that  these  decisions 
ignore  and  override  that  pronounced  in  the  case  of  White  v. 
Reviere,  57  Ga,  386,  wherein  this  court  held  that  "  Exceptions 
to  an  auditor's  report  need  not  set  forth  any  of  the  evidence" 
adduced  on  the  hearing  before  him,  "  more  especially  where  the 
audi^x)r  himself  has  reported  all  the  evidence  and  thus  made  it 
part  of  the  record."  As  the  practice  stood  at  the  time  that  case 
was  decided,  it  was  not  incumbent  on  the  auditor  nor  was  he  to 
be  expected  to  report  the  evidence ;  so  no  brief  thereof  could  be 
referred  to,  as  can  now  be  done,  the  auditor  now  being  required  to 
"  reduce  to  writing  a  brief  of  the  oral  and  documentary  evidence 
submitted  by  the  parties."  Civil  Code,  §4585.  The  practice 
then  was  altogether  different;  for  when  exceptions  were  filed ^to 
the  report  of  an  auditor,  the  facts  therein  reported  were  taken 
as  prima  facie  true  and  had  to  be  overcome  by  evidence  sub- 
mitted by  tlie  excepting  party  to  a  jury,  unless  the  record  dis- 
closed that  evidence  to  rebut  them  Vas  offered  and  illegally 
rejected ;  and  the  report  was  admitted  on  the  trial  as  evidence  of 
the  tmth  of  the  recitals  of  fact  Jtherein  mada  Camp  v.  Mayer, 
47  Ga.  414  421-2.  It  was  not  necessary,  under  the  practice 
which  then  obtained,  that  the  auditor  ^  should  append  to  his  re- 
port the  evidence  on  which  it"  was  based.  Ibid.  415  (9).  His 
report,  which  was  treated  as  prima  facie  evidence,  was  "  not  a  re- 
port of  the  facts,  but  a  report  on  facts ;  or,  in  other  words,  the 
result  or  conclusion  which  the  auditor  [drew]  from  the  testi- 
mony before  him."  Anderson  v.  Usher,  59  Ga.  581.  And  •^the 
burden  was  on  the  exceptor  to  show  error  in  it,,  and  to  make 


Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1906.  601 

good  his  ezceptioDS.  When  it  was  ordered  filed,  and  leave  and 
time  were  given  to  except  thereto,  it  became  such  evidence." 
Arthur  v.  Commissioners,  67  Ga,  224.  It  was  incumbent  on 
the  excepting  party  to  satisfy  the  court  that  he  had  just  cause  of 
complaint ;  but  this,  it  was  held  in  57  Ga,,  he  could  do  by  spe- 
cifically excepting  to  the  conclusions  reached  by  the  auditor, 
without  exhibiting  to  the  court  a  brief  of  the  testimony  on  which 
such  conclusions  were  based ;  and  his  exceptions  were  treated  as' 
pleadings  which  had  to  be  sustained  by  original  evidence  on  a 
trial  before  a  jury,  in  the  event  the  court  approved  them  as  good 
upon  their  face. 

This  procedure,  which  was  a  departure  from  the  English  equity 
practice,  no  longer  obtains.  It  has  been  superseded  by  an  alto- 
gether different  system,  more  in  accord  with  the  practice  origi- 
nally adopted  by  courts  of  equity,  which  was  introduced  by  the 
act  of  December  18,  1894.  Acts  of  1894,  pp.  123-126;  Civil 
Code,  §§  4581-4601.  The  auditor  must  now  report  not  only  his 
conclusions,  but  the  evidence  upon  which  he  based  the  same ;  and 
while  his  report  is  yet  treated  as  prima  facie  true,  the  excepting 
party  is  at  liberty  to  overcome  thisr  presumption  of  its  correctness 
by  directing  the  attention  of  the  court,  by  way  of  proper  excep- 
tioDS,  to  the  fact  that  the  evidence  reported  by  the  auditor  doas 
not  sustain  his  findings.  If  it  be  doubtful,  when  the  testimony 
is  meager  or  conflicting,  whether  a  particular  finding  of  fact  was 
warranted,  the  court,  in  the  exercise  of  a  broad  discretion,  may 
order  a  jury  trial  on  that  or  other  similar  issues ;  but  the  trial 
is  to  be  had  only  upon  such  evidence  as  was  adduced  before  the 
auditor,  and  such  newly  discovered  evidence  as  could  not  have 
been  procured  and  submitted  on  the  hearing  before  him.  That 
is  to  say,  the  rulings  and  findings  of  the  auditor  are  merely 
brought  under  review  by  exceptions  filed  to  his  report,  as  would 
be  the  decisions  and  judgment  of  an  inferior  court  of  original 
jurisdiction;  and  "all  exceptions  shall  clearly  and  distinctly 
specify  the  errors  complained  of,"  and  not  leave  the  court  to  seek 
errors  to  which  its  attention  is  not  thereby  specifically  directed 
by  proper  reference  to  the  report  of  the  auditor  and  the  brief 
of  the  evidence  which  the  statute  prescribes  shall  accompany  it. 
The  requirement  that  the  auditor  shall  prepare  and  file  a  brief  of 
the  evideeco-  is  for  the  very  purpose  of  enabling  the  excepting 
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party  to  sastain  his  exceptions  hy  pointing  out  the  &ct  that  the 
conclusions  reached  hy  the  auditor  were  not  supported  by  the 
evidence  submitted  before  him, .   See  4  Cur.  Law,  1261. 

2.  A  heariug  of  the  case  was  had  before  the  auditor  on  Febru- 
ary 3,  1904,  and  at  the  conclusion  of  the  evidence  counsel  for 
the  respective  parties  were  granted  the  privilege  of  submitting 
written  briefs  on  or  before  May  6.  On  May  10,  after  the  hear- 
ing but  before  the  auditor  had  made  his  report,  an  amendment  to 
the  answer  of  the  defendants  was  presented  to  him  by  their  coun- 
seL  He  declined  to  allow  this  amendment,  and  exception  to  his 
refusal  to  do  so  is  taken  by  the  defendant  bank.  Under  the  Civil 
Code,  §  4583,  an  auditor  is  authorized  to  allow  amendments  to 
pleadings;  and  he  should  allow  any  appropriate  amendment  sub- 
mitted, after  the  hearing  before  him  has  been  concluded  and  prior 
to  his  report.  But  the  amending  party  is  not  entitled,  as  a  mat- 
ter of  right,  to  offer  evidence  to  sustain  an  amendment  which  in- 
troduces new  and  distinct  issues  of  fact.  No  motion  to  reopen 
the  case  was  made,  and  it  was  at  least  discretionary  with  the  au- 
ditor whether  or  not  he  would  afford  the  defendants  an  opportu- 
nity to  present  matters  of  defense  for  the  first  time  set  up  in  the 
proffered  amendment.  In  so  far  as  it  merely  adjusted  the  plead- 
ings to  the  evidence  which  had  been  admitted  on  the  hearing 
without  objection,  the  amendment  was  timely  and  should  have 
been  allowed  by  the  auditor.  Cvreton  v.  Cureton,  120  6a,  560 
(2),  566-7.  Counsel  for  the  bank  insist  this  was  the  sole  purpose 
and  effect  of  the  amendment  offered.  We  can  not,  however,  un- 
dertake to  pass  on  this  contention,  as  the  exception  taken  to  the 
refusal  of  the  auditor  to  allow  the  amendment  does  not  set  forth 
or  point  out  the  testimony  or  documentary  evidence,  not  covered 
by  the  original  anslWer,  upon  which  counsel  rely  as  justifying  its 
amendment  so  as  to  make  the  pleadings  conform  to  the  proof. 
The  overruling  of  this  exception  is  accordingly  upheld. 

Judgment  affirmed.  All  the  Justices  concur,  except  Simm^onSy 
C.  «/".,  absent y  and  Fish,  P.  J,  disqualified. 
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CLEGG  LUMBER  COMPANY  v.  ATLANTIC  AND 
BIRMINGHAM  RAILWAY  COMPANY. 

1.  Where  a  bill  of  exceptions  recites  that  it  was  presented  to  the  jndge  within 
thirty  days  from  the  rendition  of  the  judgment  complained  of,  and  the  judge 
certifies  that  the  recitals  of  fact  therein  are  true,  it  is  not  cause  to  dismiss 
the  writ  of  error  that  the  certificate  of  the  judge  bears  a  date  prior  to  the 
rendition  of  the  judgment  complained  of,  the  date  appearing  on  the  certifl* 
cate  being  palpably  the  result  of  oversight  or  of  a  typographical  error. 

2.  While  the  evidence  authorized  a  finding  for  the  plaintiff  in  some  amount, 
there  was  no  evidence  as  to  what  the  exact  sum  due  was ;  and  therefore  a 
verdict  for  the  plaintiff  for  forty  dollars  was  contraxy  to  law. 

Submitted  July  11,  — Decided  August  2,  1906. 

Complamt.     Before  Judge  Henderson.     City  court  of  Vienna. 
November  15,  1904. 

W.  H.  DorriSy  and  J.  T.  Hill,  for  plaintiflf  in  error. 

J.  Z.  Sweat  and  Crum  &  Jones,  contra. 

Candler,  J.  1.  From  the  bill  of  exceptions  it  appears  that  the 
brief  of  evidence  in  this  case  was  filed,  in  accordance  with  the 
terms  of  the  judge's  order,  on  November  15,  1904,  and  that  the 
judgment  overruling  the  motion  for  a  new  trial,  which  is  assigned 
as  error,  was  rendered  on  the  same  day.  The  bill  of  exceptions  also, 
recites  that  it  was  tendered  to  the  judge  within  thirty  days  from 
tlie  rendition  of  the  judgment  complained  of;  and  this,  together 
with  the  other  recitals  of  fact  therein  contained,  the  judge  certi- 
fies to  be  true.  The  certificate  itself,  however,  bears  date  Novem- 
ber 14,  1904,  or  one  day  prior  to  the  rendition  of  the  judgment, 
complained  of;  and  on  the  call  of  the  case  in  this  court  the  de* 
fendant  in  error  moved  to  dismiss  the  writ  of  error,  on  the  ground 
that  it  appears  that  the  bill  of  exceptions  was  presented  and  cer- 
tified prior  to  the  rendition  of  the  judgment  and  the  filing  of  the 
brief  ojE  the  evidenca  In  a  statement  filed  by  counsel  for  the 
plaintiff  in  error  it  is  asserted  that  the  dating  of  the  judge's  cer* 
ficate  to  the  bUl  of  exceptions,  November  14,  was  a  typographical 
error  on  the  part  of  the  stenographer  who  made  out  the  certificate, 
and  that  as  a  matter  of  fact  the  bill  of  exceptions  was  presented 
and  certified  on  December  14,  1904.  It  is  of  course  plainly  evi- 
dent that  the  dating  of  the  certificate  to  the  bill  of  exceptions  as 
November  14, 1904,  was  an  error,  typographical  or  otherwise;  for 
a  faUl  of  exceptions  certified  before  the  judgment  complained  of  waa. 
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rendered  is  not  to  be  considered  as  a  possibility.  As  to  the  exact 
date  upon  which  the  bill  was  certified,  however,  we  are  left 
completely  in  the  dark  so  far  as  the  record  is  concerned,  and 
the  record  is  the  only  thing  to  which  we  can  look  in  reaching  a 
conclusion  in  regard  to  the  matter.  To  all  intents  and  purposes, 
therefore,  the  bill  of  exceptions  is  accompanied  by  an  undated  cer- 
tificate to  the  effect  that  the  recitals  of  fact  in  the  bill  are  true. 
While,  as  has  been  repeatedly  ruled,  it  must  affirmatively  appear 
that  the  bill  of  exceptions  was  presented  to  the  judge  within  the 
time  required  by  law,  we  know  of  no  law  which  requires  that  tlie 
certificate  be  dated,  or  that  the  exact  date  of  the  presentation  to 
the  judge  shall  appear.  There  is  nothing  in  either  the  bill  of 
exceptions  or  the  transcript  of  the  record  to  indicate  that  the 
former  was  not  presented  within  time ;  and  as  the  judge  has  ce^ 
tified  to  the  truth  of  the  recital  in  the  bill  of  exceptions  that  it  was 
presented  in  time,  the  writ  of  error  should  not  be  dismissed  on 
account  of  what  is  palpably  a  ^typographical  error  in  dating  the 
certificate.     See  Stamps  v.  Hardigree,  100  Oa.  160. 

2.  This  was  a  suit  by  the  Atlantic  and  Birmingham  Railroad 
Company  against  the  Clegg  Lumber  Company,  on  an  open  account 
for  demurrage  on  two  cars  of  lumber,  the  amount  declared  on  be- 
ing $64  The  lumber  company  in  its  answer  denied  indebted- 
ness, and  set  up  a  cross-demand  against  the  railroad  company  for 
over  four  hundred  dollars  damages  on  account  of  the  alleged  neg- 
ligent burning  of  the  lumber.  The  jury  found  "for  the  plaintiff 
forty  dollars  as  demurrage."^  The  defendant  moved  for  a  new 
trial,  solely  on  the -grounds  that  the  verdict  was  contrary  to  law 
and  the  evidence;  the  motion  was  overruled,  and  it  excepted. 
The  evidence  on  most  points  was  conflicting,  and  would  have  sup- 
ported a  verdict  in  favor  of  either  party  to  the  suit  An  examina- 
tion of  the  record,  however,  discloses  a  fatal  defect  in  the  plain- 
tiff's case,  in  that  there  was  no  evidence  upon  which  a  verdict  in 
its  favor  for  any  fixed  amount  could  be  based.  The  jury  were 
authorized  to  find  that  the  defendant  was  indebted  to  the  plaintiff 
for  demurrage  in  some  amount,  but  there  was  nothing  to  indicate 
what  that  amount  was.  True,  one  witness  testified  flatly  that  the 
lumber  company  was  due  the  railroad  company  sixty-four  dollars 
for  demurrage  on  two  cars  of  lumber ;  but  upon  cross-examination 
it  appeared  that  he  based  his  testimony  on  a  calculation  that  one 
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dollar  per  day  was  a  reasonable  charge  for  demurrage,  and  that  be 
did  not  know  how  many  days  the  cars  had  stood  on  the  company's 
tracks ;  and  there  was  likewise  a  total  failure  on  the  part  of  any 
other  witness  to  fix  the  length  of  time  for  which  demurrage  was 
due.  It  will  thus  be  seen  that  the  verdict  for  the  plaintiff  for 
forty  dollars  was.  without  evidence  to  support  it ;  and  the  court 
should  have  granted  a  new  trial. 

Judgment  reversed.     All  the  Justices  concur^  except  Simmons^ 
C.  f/".,  absent. 


TOWN  OF  POULAN  et  al.  v.  ATLANTIC  COAST  LINE 
RAILROAD  COMPANY. 

1.  The  affidavits  sent  up  with  the  record  and  purporting  to  have  been  used 
as  evidence  on  the  hearing  of  the  application  for  injunction  can  not  be 
considered,  not  being  identified  in  any  way  by  the  judge  as  having  been 
80  used. 

2.  Where  a  railroad  company  acquired  the  fee  in  land  which  was  afterwards 
embraced  within  the  limits  of  an  incorporated  town,  and  constructed  a 
railroad  over  such  land,  the  municipal  authorities  could  not,  without  the 
pajnment  of  compensation  to  the  company,  construct  a  street  crossing  and 
extend  a  street  over  its  right  of  way  and  track;  and  where  an  attempt 
was  made  to  do  so,  an  injunction  was  properly  granted. 

8.  Power  delegated  by  the  State  to  a  municipal  corpoi-ation  to  "condemn 
property  for  the  purpose  of  laying  out  new  streets  and  alleys,  and  for 
widening,  straightening,  or  grading,  or  in  any  way  changing  the  street 
lines  and  sidewalks  of  said  town,^'  is  sufficiently  broad  to  authorize  the 
condemnation  of  so  much  of  the  right  of  way  of  a  railroad  company  as 
may  be  necessary  for  the  construction  of  a  street  crossing  and  the  exten 
sion  of  a  street  over  such  right  of  way. 

4.  The  act  approved  August  4,  1904,  amending  the  charter  of  the  Town  of 
Poulan,  and  conferring  upon  it  power  to  condemn  private  property  for 
the  laying  out  of  streets,  is  not  subject  to  the  constitutional  objections  that 
it  contains  matter  in  the  body  of  the  act  different  from  what  is  expressed 
in  the  title,  and  amends  a  law  by  mere  reference  to  its  title.  Nor  is  such 
act  unconstitutional  because  it  fails  to  provide  a  method  for  assessing  the 
damages  to  be  paid  the  owner  of  property  condemned.  The  general  law 
furnishes  the  method  for  making  such  assessment. 

5.  The  decision  of  a  municipal  corporation,  to  which  the  general  power  has 
been  delegated  to  lay  out  streets,  that  a  street  at  a  given  point  is  neceswiry 
for  the  welfare  of  the  mhabitants  of  the  municipality,  will  not  be  inter- 
fered with  by  the  courts,  unless  there  has  been  a  palpable  abuse  of  the 
discretion  vested  in  the  municipal  authorities,  or  manifest  injustice  and 
oppression  be  shown. 

6.  The  facts  alleged  in  the  petition  do  not  show  that  the  use  of  s^  part  of  the 
right  of  way  of  the  railroad  company  for  the  street  and  crossing  will  be 
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80  inconsistent  with  the  use  to  which  the  company  has  already  devoted 
it  as  to  authorize  a  court  of  equity  to  enjoin  the  municipal  authorities 
from  instituting  condemnation  proceedings. 

Argaed  June  19,  —  Decided  August  2,  1906. 

Injunction.  Before  Judge  Spence.  Worth  superior  court. 
April  24  1905. 

The  Atlantic  Coast  line  Railroad  Company  filed  a  petition  for 
an  injunction  against  the  Town  of  Poulan  and  its  municipal  offi- 
cers. The  material  facts  as  set  out  in  the  petition  are  substan- 
tially as  follows:  For  more  than  twenty  years  the  plaintiflF  and 
its  predecessors  in  title  have  been  in  the  complete,  exclusive,  and 
adverse  possession  of  a  line  of  railroad  through  territory  now 
within  the  limits  of  the  Town  of  Poulan.  In  1897  the  Bruns- 
wick and  Western  Railroad  Company,  in  order  to  confirm  its  title, 
obtained  a  deed  conveying  to  it  a  right  of  way  through  the  limits 
of  the  present  Town  of  Poulan,  together  with  other  adjacent 
lands,  covering  a  strip  measuring  one  hundred  feet  from  the 
center  of  the  track  of  the  railroad  company  each  way.  The  plain- 
tiff obtained  title  to  this  strip  from  the  grantee  of  the  railroad 
company  above  named,  and  holds  the  same  in  fee.  In  March, 
1905,  the  mayor  and  council  of  Poulan  undertook,  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  any  notice  to 
it,  and  without  proceeding  to  condemn,  to  put  a  crossing  over  the 
track  of  the  plaintiff,  bridging  a  ditch  on  the  side  of  the  track, 
at  the  foot  of  where  Hunton  street  would  cross  the  railroad,  and 
extending  that  street  through  the  plaintiff's  land  to  a  named 
creek.  When  the  work  of  building  the  crossing  was  partly 
finished,  agents  of  the  plaintiff  were  proceeding  to  restore  the 
property  to  its  original  condition,  when  they  were  arrested  by  the 
municipal  authorities  and  confined  in  the  city  prison,  and,  after 
a  trial,  fines  were  imposed  upon  them.  Several  years  before  the 
town  was  incorporated,  the  plaintiff  selected  a  convenient  site  for 
a  depot  and  erected  a  depot  thereon  upon  its  right  of  way,  and 
has  since  put  in  a  side-track  on  the  opposite  side  of  the  depot 
from  the  main  Una  At  the  time  the  depot  and  side-track  were 
constructed  there  were  two  street  crossings  over  the  railroad 
within  two  blocks  of  each  other,  both  of  which  were  convenient 
and  accessible  to  all  parts  of  the  town.  Since  that  time  Hunton 
street  has  been  opened  -down  to  and  against  the  railroad  on  the 
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Dorth  aide,  and  this  street  is  the  main  thoroughfare  to  and  from 
the  depot  and  yards.  This  is  the  point  where  most  of  the  neces- 
sary shifting  of  cars  takes  place  to  and  from  the  side-track.  The 
depot  is  only  about  fifty  feet  away  from  the  proposed  crossing, 
and  it  would  be  very  inconvenient  and  dangerous  to  allow  such 
crossing  to  be  constructed.  The  uses  to  which  the  town  authori- 
ties design  to  put  this  crossing  are  inconsistent  with  the  use  to 
which  the  plaintiff  has  already  appropriated  the  land.  The  de- 
fendants have  given  notice  that  they  will  proceed  to  condemn  the 
property  of  the  plaintiff  for  the  aforesaid  crossing,  claiming  the 
power  to  do  so  under  an  act  amending  the  charter  of  the  town, 
approved  August  4,  1904.  This  act  is  unconstitutional,  because 
there  is  nothing  in  the  title  to  indicate  what  is  contained  in  the 
body  of  the  act ;  it  refers  to  the  act  sought  to  be  amended  only 
by  name;  there  is  no  description  of  the  law  sought  to  be  amended, 
either  in  the  title  or  the  body  of  the  amending  act;  and  the  act 
•does  not  provide  a  method  for  ascertaining  the  amount  of  dam- 
ages resulting  from  the  condemnation.  The  plaintiff  has,  at  great 
expense,  arranged  to  use  and  lias  appropriated  the  land  at  the 
point  where  the  crossing  is  to  be  constructed  for  depot  grounds, 
not  only  With  a  view  to  present  necessities,  but  with  a  view  to 
increased  business  and  additional  tracks  in  the  future ;  and  the 
use  of  the  crossing  by  the  town  involves  the  practical  extinguish- 
ment of  the  former  use  to  which  the  plaintiff  has  appropriated 
the  land  at  that  point  The  plaintiff  has  no  complete  and  ad- 
equate remedy  at  law.  The  prayers  were,  that  the  defendants 
be  enjoined  from  in  any  manner  interfering  with  the  plaintiff  in 
its  complete  enjoyment  and  use  of  the  land,  right  of  way,  track, 
and  other  property  at  the  proposed  street  crossing  as  heretofore, 
or  from  interfering  with  the  plaintiff  in  removing  whatever  part 
of  the  crossing  has  already  been  put  down,  and  in  restoring  the 
track  and  grounds  to  their  original  condition  before  the  acts  of 
the  defendants  herein  complained  of ;  that  the  defendants  be  also 
enjoined  from  instituting  condemnation  proceedings  under  the  act 
of  1904;  and  for  general  relief.  A  restraining  order  was  granted, 
and  at  the  hearing  the  defendants  showed,  for  cause  against  the 
granting  of  the  injimction,  a  demurrer,  an  answer,  and  affidavits 
of  various  persons.  The  court  granted  an  order  that  **  the  injunc- 
tion do  issue  as  prayed,  until  the  final  hearing  of  this  cause,  en- 
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joining  and  restraining  the  said  defendants  from  in  any  manner 
seeking  to  open  Hunton  street  south  of  the  track  of  the  complain- 
ant, upon  all  of  the  grounds  allied  and  relief  prayed  for  in  plain- 
tiflTs  petition."     The  defendants  excepted. 

Pay  ton  &  Say,  for  plaintiflfs  in  error. 

Kay,  Bennet  &  Conyers  and  Perry  &  Tipton,  contra. 

Cobb,  J.  1.  The  bill  of  exceptions  specified,  as  necessary  to 
an  understanding  of  the  case,  to  be  transmitted  with  the  record, 
the  affidavits  of  various  persons ;  and  the  record  contains  numer- 
ous affidavits  which  it  is  claimed  were  used  at  the  hearing.  There 
is,  however,  nothing  to  identify  these  affidavits  as  having  been 
so  used.  None  of  them  are  incorporated  in  the  bill  of  exceptions 
or  identified  by  the  judge.  Under  such  circumstances  it  is  set- 
tled that  this  court  can  not  consider  the  affidavits  in  determining 
the  questions  raised  in  the  case.  Sayer  v.  Brown,  119  ffa. 
539  (1).  As  the  judge  granted  the  injunction  prayed  for,  in  pass- 
ing upon  the  question  whether  he  erred  in  so  doing  the  auc- 
tions of  the  petition  must  be  taken  as  true. 

2.  The  order  granting  the  injunction  was  as  broad  as  were  the 
prayers  of  the  petition.  •  The  first  question  to  be  determined  is 
whether  or  not  there  is  error  in  so  much  of  the  order  as  re- 
strained the  defendants  from  proceeding  to  build  the  crossing 
without  the  institution  of  condemnation  proceedings  or  the  mak- 
ing of  any  arrangement  with  the  plaintiff  for  compensation.  This 
question  may  be  briefly  disposed  of.  The  petition  distinctly 
alleges  that  the  plaintiff  is  the  owner  of  the  fee  in  the  land  over 
which  the  street  is  proposed  to  be  extended,  and  that  its  title  was 
acquired  before  the  Town  of  Poulan  was  incorporated,  the  act  of 
incorporation  having  been  passed  in  1899.  Acts  1899,  p.  265. 
This  being  so,  it  was  not  competent  for  the  town  to  construct  a 
street  crossing  over  the  land  of  the  plaintiff  without  making  pro- 
vision for  compensation  for  the  damage  thus  inflicted  upon  it 
Mayor  of  Savannah  v.  Shell  Road  Co,,  88  Ga,  342,  95  Ga, 
387;  Atlantic  R  Co.  v.  S.  A.  L,  By.,  116  Ga.  412;  Ga,  R 
Co.  V.  Union  Point,  119  Ga.  809,  815,  and  dt  The  act  of 
the  defendants  in  endeavoring,  against  the  consent  of  the  plaintiff, 
and  without  instituting  condemnation  proceedings,  to  construct  a 
street  crossing  over  the  company's  property  was  clearly  illegalt 
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and  the  judge  properly  granted  an  injunction  to  prevent  the  com- 
pletion of  such  act 

3.  A  general  authority  to  a  municipality  to  lay  out^  widen, 
straighten,  or  change  streets  includes  the  power  to  construct 
a  street  crossing  across  a  railroad  track  in  the  city.  Trvstees 
V.  Atlanta,  93  Oa.  468;  1  Lewis  on  Eminent  Dom.  §266; 
Elliott  on  Roads  &  Streets,  §  221 ;  2  DilL  Mun.  Corp.  (4th  ed.) 
689,  note  1.  This  power  can  not,  however,  be  exercised  against 
the  consent  of  the  railroad  company,  unless  the  further  power 
is  given  the  municipality  to  condemn  so  much  of  the  property 
of  the  company  as  may  be  necessary  for  su6h  use.  The  «ct  of 
August  4,  1904,  amending  the  charter  of  the  Town  of  Poulan, 
was  entitled  "An  act  to  amend  the  charter  of  the  Town  of 
Poulan,  and  for  other  purposes."  It  was  provided  in  section  2 
of  the  act  that  the  town  council  should  "  have  full  and  complete 
control  of  the  streets  and  sidewalks,  alleys  and  squares  of  the 
town,  and  shall  have  full  power  and  authority  to  condemn  prop- 
erty for  the  purpose  of  laying  out  new  streets  and  alleys,  and 
for  widening,  straightening,  or  grading,  or  in  any  way  changing 
the  street  lines  and  sidewalks  of  said  town."  The  power  thus 
conferred  is  certainly  sufficiently  broad  to  authorize  the  construc- 
tion of  a  street  crossing  over  the  plaintifiTs  property,  if  the  act  is 
not  subject  to  some  constitutional  objection. 

4.  The  objection  raised  to  the  title  of  the  act  is  without  merit. 
An  act  to  amend  an  act  incorporating  a  named  town  is  sufficiently 
broad  to  cover  any  enactment  germane  to  the  general  subject  of 
incorporating  a  town.  Mayor  of  Macon  v.  Hughes,  110  Ga.  795 
(1);  Dallis  v.  Griffin,  117  Ga.  411,  and  cit 

A  further  objection  was  made  that  the  act  of  1904  was  obnox- 
ious to  the  constitutional  provision  (Civil  Code,  §  5779)  prohibit- 
ing the  passage  of  an  amendatory  law  which  merely  refers  to  the 
title  of  the  law  to  be  amended.  The  title  of  the  amending  act 
refers  to  the  chaiter  of  the  Town  of  Poulan,  and  the  first  section 
of  the  act  describes  the  act  to  be  amended  as  "an  act  incorporat- 
ing the  Town  of  Poulan,  in  the  county  of  Worth,  approved  De- 
cember 21,  1899."  This  is  a  sufficient  identification  of  the  act 
sought  to  be  amended.      Welbome  v.  State,  114  Ga,  794  (7),  82L 

It  is  also  insisted  that  the  act  is  unconstitutional,  because  no 
method  of  ascertaining  the  damages  is  provided,  and  no  provision 
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is  made  that  they  shall  be  paid  before  the  property  is  taken  or 
damaged.  When  the  State  delegates  to  another  the  right  to  con- 
demn property  for  a  public  use,  and  does  not  in  the  act  delegat- 
ing such  power  provide  a  method  for  its  exercise,  the  general  law 
of  the  State  prescribing  the  procedure  and  the  method  of  ascer- 
taining the  damages  is  by  implication  a  part  of  the  law  delegating 
the  power,  and  must  be  pursued  when  property  of  another  is 
sought  to  be  taken  or  damaged.  Marietta  Chair  Co.  v.  Hender- 
son, 121  Ga.  399  (5).  As  the  time  when  payment  is  to  be  made 
is  not  stated  in  the  act,  it  is  necessarily  to  be  inferred  that  the 
General  Assembly  intended  that  the  constitutional  requirement 
that  the  damage  should  be^r^^  paid  should  be  complied  with. 
0.  It  is  next  contended  that  it  was  not  necessary  to  the  wel- 
fare of  the  inhabitants  of  the  Town  of  Boulan  that  the  track  of 
the  railroad  company  should  be  crossed  by  a  street  at  the  point 
where  the  crossing  was  proposed  to  be  constructed.  The  general 
rule  is  that  "  private  property  can  not  be  taken  for  public  use  un- 
less there  is  a  necessity  for  such  taking ;  for  the  taking  of  prop- 
erty when  not  at  all  necessaiy  for  a  public  purpose,  or  the  tak- 
ing of  more  property  than  is  necessaty  for  a  given  public  purpose, 
is  in  effect  a  taking  for  private  use."  Atlantic  Railroad  Co.  v. 
Penny,  119  Oa.  481  (2).  The  State  can  determine  the  necessity 
for  the  taking,  and  the  courts  will  not  interfere.  If  the  State 
delegates  to  a  municipal  corporation  the  right  to  judge  of  the  ne- 
cessity, the  courts  will  not  generally  control  its  decision.  Mat- 
thiessen  Refining  Co.  v.  Jersey  City,  26  N.  J.  Eq.  247 ;  Curry  v. 
Trustees,  15  111.  320;  Methodist  Prot  Church  v.  Baltimore,  6 
Gill,  391.  A  general  grant  of  authority  to  control  streets  and 
sidewalks,  and  lay  out,  open,  widen,  etc,  streets  and  sidewalks, 
does  not  vest  in  the  municipal  corporation  the  exclusive  power  to 
decide  the  question  of  necessity,  but  its  decision  is,  imder  seme 
circumstances,  subject  to  review  by  the  courts.  The  decision  of 
the  question  is,  however,  in  the  first  instance  vested  in  the  munic- 
ipal authorities,  and  is  one  addressed  to  their  sound  discretion. 
This  discretion  will  only  be  controlled  by  the  courts  when  there 
has  been  a  palpable  abuse  of  it;  or,  as  intimated  in  one  case^ 
where  <Hhe  case  shows  manifest  injustice,  oppression,  and  gro» 
abuse  of  power."  Dunham  v.  Hyde  Park,  75  HL  371.  See 
also,  on  this  subject,  1  Smith's  Mod.  Law  Mun.  Corp.  §§701, 
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702 ;  27  Am.  &  En^.  Enc.  Law  (2d  ed.),  105 ;  Elliott  on  Roads  & 
Streets  (2d  ed.),  §§  189,  345 ;  2  DUl.  Mun.  Corp.  (4th  ed.),  §  601. 
The  allegations  of  the  petition  make  a  case  where  the  extension 
of  the  street  will  be  greatly  to  the  inconvenience  of  the  plaintiff 
and  possibly  of  little  benefit  to  the  inhabitants  of  the  town.  But 
these  allegations  do  not  present  a  case  of  such  a  palpable  abuse 
of  discretion  that  a  court  of  equity  ought  to  interfere  by  injunc- 
tion to  prevent  its  exercise. 

6.  Finally  it  is  claimed  that  the  construction  of  the  crossing 
would  be  an  appropriation  of  the  land  of  the  plaintiff  to  an 
inconsistent  use  from  that  to  which  the  railroad  company  had 
previously  devoted  it;  that  the  company  would  be  practically 
deprived  of  the  use  of  its  property ;  and  that  such  an  appropria- 
tion can  not  be  made  by  the  town  without  express  legislative 
authority  to  make  the  particular  appropriation  sought  to  be  made 
in  this  case.  Tlie  case  of  City  Council  of  Augusta  v.  Georgia 
Railroad  &  Banking  Company,  98  Oa,  161,  is  relied  on  to  sup- 
port this  contention.  In  that  case  the  city  sought  to  lay  a 
street  through  the  yard  of  the  railroad  company,  in  which  were 
situated  numerous  tracks,  switches,  etc.,  in  constant  use  in  the 
business  of  the  railroad.  The  railroad  company  applied  for  an 
injunction,  which  was  granted.  The  chancellor  found  from  the 
evidence  that  **the  opening  of  the  street  would  practically 
amount  to  a  destruction  of  the  railroad  company's  use  of  its 
yard  for  shifting  and  drilling  cars,  though  it  might  not  seriously 
interfere  with  the  lesser  use  of  the  main  tracks  for  the  ordinary 
travel  of  trains.''  The  judgment  granting  the  injunction  was 
aflBrmed,  Mr.  Justice  Atkinson  in  the  course  of  the  opinion  say- 
ing :  "  If  the  conditions  are  such  that  they  may  be  reasonably 
made  to  consist,  there  is  no  such  encroachment  upon  the  prior 
public  use  as  even  appreciably  to  impair,  much  less  extinguish  it ; 
and  therefore,  even  though  some  slight  inconvenience  may  result 
to  the  prior  occupant,  there  is  no  reason  why  a  second  public  use, 
when  granted  even  in  general  terms,  may  not  be  held  to  confer 
apon  the  public  authorities  the  right  in  such  manner  to  exercise  it 
A  different  result  follows,  however,  when  the  enjoyment  of  the 
second  use  involves  the  practical  extinguishment  of  the  former, 
or  jrenders  its  exercise  so  extremely  inconvenient  and  hazardous 
as  practically  to  destroy  its  value.  In  such  a  case  the  right  to 
enjoy  the  second  use  must  rest  upon  express  legislative  authority, 
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and  will  not  be  Implied."  We  do  not  think  the  petition  in  the 
present  case  makes  such  a  case  of  inconsistent  uses  as,  under  the 
decision  just  cited,  would  authorize  the  court  to  enjoin  the  exer- 
cise by  the  town  of  the  power  to  condemn  conferred  upon  it  by 
the  General  Assembly.  The  crossing  is  to  be  fifty  feet  from  the 
company's  depot,  and  traverses  only  two  tracks,  the  main  line 
and  a  siding  at  a  small  station,  and  therefore  would  not  seriously 
interfere  with  the  use  of  the  depot  and  grounds.  The  cross- 
ing might  at  times  somewhat  inconvenience  the  company  in  the 
conduct  of  its  business,  and  possibly  require  it  to  be  more  cir- 
cumspect and  careful  in  order  to  avoid  injury  to  persons  using 
the  crossing ;  but  its  use  is  not,  under  the  facts  alleged,  so  incon- 
sistent with  the  prior  appropriation  by  the  company  as  to  de- 
stroy, or  even  seriously  impair,  the  company's  right  to  use  ite 
property  for  the  purposes  to  which  it  had  previously  devoted  it. 
On  the  subject  of  inconsistent  uses,  see  Brunswick  Railroad  Co. 
V.  WaycrosSf  91  Oa.  573.  See  also,  in  this  connection,  Elliott 
on  Roads  &  Streets  (2d  ed.)  §  221 ;  1  Lewis  on  Em.  Dora.  (2d 
ed.)  §  266 ;  2  Dill.  Mun.  Corp.  (4th  ed.)  §  588  (note).  Our  con- 
elusion  is  that  the  judge  properly  enjoined  the  defendants  from 
constructing  the  crossing  before  making  provision  for  compensa- 
tion to  the  company  for  the  damage  which  might  thus  be  in- 
flicted upon  it ;  but  that  he  did  err  in  ifestraining  the  municipal 
authorities  from  instituting  proceedings  to  condemn  so  much  of 
the  company's  property  as  might  be  necessary  for  the  crossing 
and  street  extension.  Direction  is,  therefore,  given  that  the 
order  be  so  modified  as  to  permit  the  defendants  to  institute  such 
proceedings  to  condemn. 

Judgment  affirmed^  wHth  direction.      All  the  Justices  concur 
except  Simmons,  C,  J.,  ahsent. 


|ji29_i23|  Seaboard  Air-Line  Railway  v.  Olsbn. 

FuH,  P.  J.  The  petition  in  an  action  brought  by  a  passenger  against  a  rail 
way  company  for  personal  injuries  alleged,  as  an  act  of  n^ligence  on  the 
part  of  the  company  causing  the  plaintiff's  injuries,  that  the  platform, 
upon  which  plaintiff  attempted  to  alight  from  the  car,  *^  was  •  .  located 
too  far  from  the  step  of  the  .  .  coach  from  which  she  alighted,*'  and 
that,  **  the  distance  from  the  car  step  to  the  platform  was  more  than  aa 
ordinary  step  for  an  individual  making  an  average  step.'*    JETeld,  thai  as 
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soch  allegations  were  mere  conclusions  of  the  plaintiff,  a  special  demurrer 
thereto,  calling  for  a  more  specific  statement  of  the  distance  between  the 
platform  and  the  car  step,  should  have  been  sustained,  in  the  absence  of 
a  proper  amendment.     Blq^kstane  v.  Railway  Co.^  105  Go.  880. 
Judgment  reoersed.    All  the  Justices  concur ,  except  Simmons,  C  J.,  absent. 

Argaed  June  21,  —  Decided  Angost  2, 1906. 

Action  for  damages.     Before  Judge  Parker.     0171111  superior 
court.      August  17,  1904. 

Crovatt  &   Whitfield,  for  plaintiff  in  error. 
Courtland  Symmes  and  Krauss  &  Shepard,  contra. 


Atlantio  Coast  Line  Eailroad  Company  v.  Waycboss 
Electric  Light  and  Power  Company. 

Candlsr,  J.  1.  On  the  trial  of  an  action  against  a  railroad  company  for  dam 
ages  on  account  of  the  killing  of  stock,  it  was  error  for  the  court,  after 
charging  that  a  presumption  of  negligence  arose  against  the  company  upon 
proof  that  the  stock  was  killed  by  the  running  and  operation  of  its  train,  to 
add:  "but  that  presumption  is  subject  to  be  rebutted  by  evidence  Intro- 
duced by  the  railroad  company  showing  that  everything  was  done  by  its 
agents  and  servants  which  could  have  been  done  under  the  circumstances  to 
avoid  the  killing  or  the  injury.'*  The  effect  of  this  charge  was  to  place 
upon  the  railroad  company  the  burden  of  proving  that  its  employees  exer* 
cised  the  highest  degree  of  care  known  to  the  law,  whereas  only  ordinary  care 
and  diligence  was  required  of  them.  Western  dk  Atlantic  R,  Co.  v.  King^ 
70  Oa,  261 ;  East  Tennessee  R.  Co.  v.  Daniel,  91  Gki.  768 ;  Sawinnah  B. 
Co,  V.   Wideman,  99  Ga.  246. 

2.  In  such  a  case,  where  the  stock  were  not  killed  at  a  pulKic  crossing,  it  was 
also  error  to  charge :  "If  you  shall  find  that  the  agents  and  servants  of  de- 
fendant failed  to  blow  the  whistle  and  ring  the  beU  of  the  locomotive,  and 
shall  further  find  that  in  such  failure  ordinary  and  reasonable  care  and  dili- 
gence was  not  used,  and  that  such  failure  proximately  caused  the  death  of 
Uie  [stock],  then,  in  .either  of  these  events,  you  should  find  for  the  plaintiff. '^ 

8.  While  it  is  permissible  for  a  plaintiff  corporation  to  amend  its  petition  by  al- 
leging that  since  the  institution  of  its  suit  its  corporate  name  has  been 
changed,  and  praying  that  the  suit  may  proceed  in  its  ne^  name,  it  is  in- 
cumbent upon  it,  in  order  to  recover  under  the  name  as  changed,  to  prove 
the  allegations  of  its  amendment  upon  the,  trial  of  the  case. 

Judgment  reversed.     All  the  Justices  concur,  except  SimmoM,  C.  J.,  absent. 

Aigued  June  21,— Decided  August  2,  1906. 

Action  for  damages.     Before  Judge  Reynolds.     City  court  of 
TVaycross.     September  19,  1904. 

Kay^  Bennet  &  Conyers  and  S.   W.  Hitch,  for  plainti£f  in  error. 
J.  L.  Sweat,  contra. 
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SOUTHERN  RAILWAY  COMPANY  v.  ELLia 

1.  As  set  out  in  the  petition  for  the  writ  of  certiorari,  the  evidence  in  this  case 
failed  to  prove  Uie  allegations  of  the  statement  of  the  cause  of  action  at- 
tached to  the  summons.  It  neither  identified  the  two  shipments  as  being 
those  referred  to  in  the  suit,  nor  did  it  show  that  the  plaintiff  paid  to  the 
defendant  the  amounts  charged,  nor  that  the  payments  were  made  under 
protest  as  alleged. 

2.  If  a  witness  be  allowed  to  give  his  testimony  in  the  presence  of  a  defendant 
or  his  counsel  without  objection,  although  not  under  oath,  this  would  amount 
to  a  waiver  of  objection  on  the  part  of  the  defendant,  and  the  omission  of  the 
administration  of  the  oath  would  not  furnish  ground  for  a  new  trial  StnUh 
V.  Stale,  81  Oa.  480  (2) ;  Rhodes  v.  States  122  Oa,  668. 

8.  Where  by  inadvertence  a  witness  was  not  sworn  before  giving  testimony  in 
regard  to  the  case  on  trial,  upon  the  discovery  of  such  fact  pending  the  trial 
there  was  no  error  in  permitting  him  to  be  recalled  to  the  stand  and  sworn 
and  allowed  to  testify  as  a  witness. 

4.  ^fter  being  so  recalled,  if  the  witness  were  merely  asked  if  what  he  had 
previously  stated  without  behig  sworn  was  true,  and  answered  that  it  was, 
in  the  absence  of  any  objection  this  would  furnish  no  ground  for  a  reversal 

Submitted  Jane  21,  ~  Decided  Angiut  2,  1905. 

Certiorari.  Before  Judge  Parker.  Appling  superior  court 
October  11,  1904. 

John  Ellis  Jr.  brought  two  suits  in  a  justice's  court  against 
the  Southern  Railway  Company,  seeking  to  recover  in  each  of 
them  on  account  of  an  alleged  overcharge  for  freight  The  sum- 
mons in  one  of  them  alleged  that  on  or  about  October  19,  1903, 
the  defendant  received  from  the  Willingham  Manufacturing  Com- 
pany, at  Macon,  Georgia,  certain  property  to  be  delivered  to  the 
plaintiff  at  Baxley,  Georgia;  that  it  was  so  delivered,  but  that  de- 
fendant required  him  to  pay  forty-four  cents  over  and  above  the 
amount  it  was  entitled  to  receive  for  transporting  the  property ; 
and  that  he  paid  such  amount  under  protest  to  get  possession  of 
his  property.  Also,  that  it  required  him  to  pay  the  sum  of 
twenty-five  cents  in  excess  of  what  he  should  have  paid  on  a  cer- 
tain bill  of  freight  shipped  "as  aforesaid"  on  the  2d  day  of  Jan- 
uary, 1904,  "for  that  said  defendant  received  from  its  connectiDg 
line,  to  wit,  the  W.  &  A.  Railway  Co.,  who  had  received  from  the 
North  Georgia  Milling  Co.,  a  certain  lot  of  flour  from  Dalton,  Ck, 
which  was  delivered  to  plaintiff  at  Bazley,  Gk.,  same  being  his 
property,  except  there  was  one  sack  of  said  flour,  weighing  24  Ibs^ 
which  was  lost  or  not  delivered  by  said  defendant  to  plaintiff, 
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which  wa8  of  the  value  of  60  cents,  to  the  total  damage  of  plain- 
tiff in  the  sum  of  $1.29."  The  other  suit  was  for  $2.86.  The 
summons  alleged  that  on  or  about  the  14th  day  of  October,  1903, 
"  Heckinger  Bros.  &  Ck>.  delivered  to  the  Merchants  and  Marine  S. 
Co.,  to  be  shipped  via  the  Southern  Railway  Company  to  plaintiff 
at  Baxley,  Gku,  a  certain  lot  of  furniture,  and  3aid  defendant 
refused  to  deliver  said  furniture  to  the  plaintiff  until  he  paid  them 
the  sum  of  $2.86  over  and  above  the  correct  amount  to  which 
they  were  entitled  for  transporting  said  furniture,  which  amount 
plaintiff  paid  under  protest,  to  his  injury  and  damage  in  the  sum 
of  $2.86."  The  two  cases  were  consolidated  and  tried  as  one.  A 
judgment  was  rendered  against  the  defendant,  and  the  case  was 
appealed  to  a  jury.  At  the  trial*  the  plaintiff  was  placed  on  the 
stand  as  a  witness  in  his  own  behalf,  but  was  not  sworn.  He 
stated  that  ^'a  bill  of  furniture  was  shipped  to  him  from  Macon, 
Gra.,  and  the  defendant  charged  him  for  ninety  pounds  too  much 
freight,  which  amounted  to  an  excess  of  forty-four  (44)  cents 
freight  according  to  what  had  been  previously  charged;  that  the 
defendant  weighed  the  goods  wrong  and  charged  for  ninety  pounds 
more  than  they  carried ;  that  he  weighed  the  goods  on  the  defend- 
ant's scales  and  received  all  that  he  ordered ;  that  a  bill  of  furniture 
was  shipped  to  him  from  Macon,  6a.,  and  the  defendant  charged 
for  one  hundred  and  ninety  pounds  too  much  freight,  which 
amounted  to  an  excess  of  $2.86  freight  according  to  what  he  had 
been  previously  charged;  that  the  defendemt  weighed  the  goods 
wrong  and  charged  for  one  hundred  and  ninety  pounds  more  than 
they  carrried ;  that  he  weighed  the  goods  on  the  defendant's  scales^ 
and  received  all  that  he  ordered."  After  the  argument  began, 
counsel  for  the  defendant  made  the  point  that  the  witness  had  not 
been  sworn.  Plaintiff's  counsel  thereupon  recalled  him  to  the 
stand  over  objection  on  the  part  of  the  defendant,  administered  the 
usual  oath  to  him,  and  then  asked  him  if  what  he  had  previously 
stated  was  true,  to  which  the  plaintiff  responded  in  the  affirma- 
tive; and  the  case  was  again  closed.  The  jury  found  for  the 
plaintiff  $3.11.  The  defendant  applied  to  the  judge  of  the 
superior  court  for  a  writ  of  certiorari,  which  was  refused,  and  the 
defendant  excepted. 

DeLacy  &  Bishop^  for  plaintiff  in  error. 
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L(JBCPKIK»  J.  (After  statiiig  the  foregoing  facta.)  These  oom- 
bined  cases  involve  between  three  and  four  dollars  in  money,  and 
three  or  four  points  of  law.  The  latter  are  sufficiently  disposed 
of  in  the  headnotes. 

Judgment  reversed.  All  the  Justices  concur^  except  Simmons^ 
(7.  J.,  absent. 


DuBIGNON  V.  FINCH. 

Where,  in  a  complaint  for  land  lij  an  administrator,  the  defendants  admit  in 
their  plea  that  the  legal  title  was  in  the  plain tiflTs  intestate  at  the  time  of 
her  death,  but  aver  that  they  are  in'poeeeesion  under  a  contract  of  purohase 
from  her,  with  the  greater  part  of  the  purchaae-money  paid,  and  make  a 
tender  of  the  balance  and  pray  specific  performance  of  the  contract,  a  mo- 
tion for  a  nonsuit  should  not  be  granted  after  evidence  has  been  introdaced 
•  by  the  plaintiff  which  shows  that  he  has  been  duly  appointed  administrator 
of  the  decedent. 

Argued  June  21,  ~  Decided  August  21,  IflOt^. 

Complaint  for  land.  Before  Judge  Seabrook.  Glynn  superior 
court     December  7,  1904. 

R.  D.  Meader,  for  plaintiflf.     Errust  Dart,  for  defendants. 

Evans,  J.  The  plaintiff  was  nonsuited  in  the  court  below,  and 
in  his  bill  of  exceptions  complains  of  the  judgment  of  nonsuit. 
The  action  was  brought  in  the  name  of  H.  F.  duBignon,  as  the 
administrator  on  th^  estate  of  Hannah  Coburu,  against  John  and 
Rebecca  Finch,  to  recover  a  leasehold  interest  in  a  certain  city 
lot  described  in  the  petition.  The  plaintiff  alleged,  that  his  intes- 
tate di^  in  the  fall  of  the  year  1901,  and  was  the  owner,  at  the 
time  of  her  death,  of  an  estate  for  years  in  the  premises,  which 
had  not  expired;  that  the  defendants  were  in  possession  of  the 
premises,  claiming  that  they  had  purchased  the  same  from  plain- 
tiff's intestate  during  her  life ;  and  that  it  was  necessary  to  re- 
cover the  premises  for  the  purpose  of  paying  the  debts  of  the 
estate  and  making  distribution  among  the  heirs  of  his  intestate. 
The  seventh  paragraph  of  the  petition  was  as  follows :  "  Plaintiff 
shows  that  both  he  and  the  said  defendants  claim  title,  as  before 
shown,  to  said  land  under  the  same  common  grantor,  viz. :  Haa- 
nah  Cobum."     The  defendants  filed  an  answer  in  which  they 
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•denied  the  right  of  the  plaintiflf  to  recover,  and  by  way  of  amend- 
ment set  up  the  special  defense  that,  in  the  year  1888,  they 
bought  the  premises  in  dispute  from  Hannah  Coburn  for  the  sum 
of  8230,  of  which  sum  $190  had  been  paid.  They  made  tender 
to  the  plaintiff  of  the  remainder  of  the  purchase-money;  and 
prayed  specific  performance  of  the  contract  of  purchase,  and  that 
the  administrator  be  decreed  to  make  them  a  deed  to  the  interest 
of  his  intestate  in  the  premises,  upon  payment  of  the  balance  of 
the  purchase-money.  On  the  trial  of  the  case  the  plaintiff  intro- 
duced in  evidence  his  letters  of  administration  and  an  order  of 
court  granting  his  application  for  leave  to  sell  the  land  described 
in  the  petition.  A  witness  testified  that  he  built  the  house  on 
the  lot  which  was  in  the  possession  of  the  defendants,  for  Hannah 
Oobum ;  that  he  had  been  told  by  John  Finch,  one  of  the  de- 
fendants, that  they  rented  the  house  from  Hannah  Coburn,  and 
Denison  Armstrong  was  collecting  the  rent  for  her,  but  they 
-"couldn't  get  along,"  and  he  (Finch)  wanted  witness  to  take 
charge  of  collecting  the  rent.  The  witness  further  testified  that 
Hannah  Cobum  died  in  1901,  and  Denison  Armstrong  a  year  or 
so  later.  The  plaintiff  testified  as  to  the  rental  value  of  the 
premises,  and  offered  in  evidence  a'  deed  from  Sarah  Price  to  his 
intestate,  dated  September  15,  1890,  covering  the  premises  in 
dispute,  and  reciting  that  Hannah  Cobum  had  previously  pur- 
chased the  property  from  the  grantor  and  had  paid  the  purchase- 
money  in  installments,  the  last  payment  being  made  on  April  24, 
1880,  and  that  no  deed  had  been  made,  though  Hannah  Coburn 
had  gone  into  possession  of  the  premises  in  the  early  part  of  1880 
and  had  remained  in  possession  since,  and  had  made  improve- 
ments thereon.  The  plaintiff  also  introduced  in  evidence  divers 
receipts,  signed  by  Denison  Armstrong,  each  acknowledging  the 
payment  of  five  dollars  by  Finch,  and  covering  a  period  from 
1887  to  1900. 

We  think  this  evidence,  considered  in  the  light  of  the  plead- 
ings, was  sufficient  to  withstand  the  motion  for  a  nonsuit  The 
defendants  admitted  in  their  plea  that  the  plaintiff's  intestate  had 
the  legal  title  to  the  prenuses  at  the^time  of  her  death.  Upon 
proof  of  the  issuing  of  letters  of  administration  to  the  plaintiff 
and  the  granting  of  the  order  of  court  providing  for  the  sale  of 
the  property,  a  prima  facie  case  was  made  out  showing  his  right 
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to  the  poBsession  of  the  premises,  and  the  harden  was  cast  upon 
the  defendants  to  prove  their  special  defense. 

Judgment  reversed.     All  the  Justices  concur,  eoccept  Simmons, 
C,  J,  absent. 


BENNETT  et  al.  v.  SOUTHERN  PINE  COMPANY  et  oL 

L  While  under  the  law  of  this  State,  where  property  is  sold  for  taxes,  the  oflBc 
cer  making  the  sale  executes  a  deed  to  the  purchaser  before  the  time  for 
redemption  has  lapsed,  yet  the  title  acquired  by  such  purchaser  is  not  a 
perfect  fee-simple  title,  but  an  inchoate  or  defeasible  title,  subject  to  the 
right  of  the  owner  to  redeem  within  the  time  prescribed  by  the  statute. 

2.  Although  such  a  tax  deed  may  be  recorded,  and  on  its  face  may  contain 
no  reference  to  the  right  of  redemption,  the  public  law  of  this  State  gives 
notice  to  all  persons  dealing  with  such  title  of  the  existence  of  that  rig^t, 
and  of  the  nature  and  character  of  the  title  conveyed  by  the  deed. 

8.  Under  the  act  of  1874  an  execution  issued  by  the  comptroller-general 
against  a  lot  of  wild  land,  for  unpaid  taxes  due  upon  it,  was  somewhat  in 
the  nature  of  a  proceeding  in  rem. 

4.  Where  a  lot  of  wild  land  was  sold  and  the  deed  made  to  the  purchaser  and 
placed  upon  record,  but  during  the  time  allowed  for  redemption  the  owner 
paid  to  the  purchaser  the  proper  amount,  and  redeemed  the  land  and  re- 
ceived the  tax  deed  into  his  possession,  but  took  no  reconveyance*  and  after 
the  lapse  of  the  redemption  period  the  purchaser  conveyed  the  land  to  a 
third  person  for  value,  the  latter  would  not  acquire  a  title  superior  to  that 
of  the  owner  who  had  in  fact  redeemed,  although  he  bought  without  notice 
that  the  redemption  had  taken  place. 

\  Aigned  Jane  21,  —  Decided  August  2,  1906. 

Equitable  petition.  Before  Judge  Parker.  Ware  superior 
court.     January  3,  1905. 

The  Southern  Pine  Company  of  Geprgia  and  J.  L.  Crawler 
filed  their  equitable  petition  against  B.  A.  and  C.  O.  Bennett, 
seeking  to  obtain  an  injunction  against  the  defendants  to  pre- 
vent them  from  cutting  timber,  for  the  purpose  of  making  cross- 
ties,  on  certain  land.  The  corporation  claimed  to  be  the  owner, 
and  Crawley  to  have  a  lease  to  the  land  from  it,  for  the  purpose 
of  cutting  cross-ties,  and  also  for  making  turpentine.  The  chain 
of  title  under  which  the  plaintiffs  claimed  was  as  follows:  A 
fi.  fa.  issued  by  the  comptroller-general  against  the  lot  of  land 
as  wild  land,  for  State  and  county  taxes  due  thereon  for  the 
year  1875,  with  costs,  dated  October  16,  1877,  together  with  a 
levy   of  the  sheriff,  dated  April   2,  1878,  and  a  memorandum 
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showing  a  sale  to  R  B.  Reppard,  June  .4,  1878 ;  a  deed  from  the 
sheriff  to  Reppard,  dated  June  5,  1878 ;  a  deed  from  Reppard 
to  the  Reppard  Land,  Lumber  and  Sawmill  Company,  dated  July 
18,  1883,  including  this  and  other  lands,  for  a  valuable  consid^ 
eration;  a  decree  from  the  superior  court  of  Chatham  county,, 
in  the  case  of  Talmadge  et  al.,  trustees,  against  the  Reppard 
Land,  Lumber  and  Sawmill  Company,  ordering  a  sale  of  the  land 
and  other  property  of  the  defendant;  a  report  of  the  commis- 
sioners, and  a  judgment  confirming  the  sale ;  a  deed  from  the 
commissioners  to  Talmadge ;  a  deed  from  the  Reppard  company 
to  Talmadge,  for  the  purpose  of  confirming  and  approving  the 
sale  and  perfecting  the  title;  a  deed  horn  Talmadge  to  the 
plaintiff  company,  and  leases  from  it  to  Crawley.  The  defend- 
ants denied  that  the  plaintiff  company  was  the  owner  of  the 
land,  or  that  the  plaintiffs  were  entitled  to  the  injunction.  They 
set  up  the  following  defense :  The  land  was  granted  by  the 
State  to  Hiram  Sears  in  1848,  and  was  sold  and  conveyed  by 
him  to  Dennis  Paulk  in  1872.  Paulk  regularly  made  his  tax 
returns  of  the  land,  but  through  an  error  of  the  receiver  of  tax 
returns  the  lot  was  sold  by  the  sheriff  in  1878  as  being  in 
default,  and  was  bid  in  by  Reppard  for  $14.  The  deed  made 
by  the  sheriff  was  duly  executed,  delivered,  and  recorded.  Soon 
thereafter  Paulk,  having  heard  of  the  sale,  proceeded  within  the 
time  allowed  by  law  to  redeem  the  lani,  and  for  that  purpose 
paid  to  Reppard  the  amount  of  his  bid  together  with  interest 
and  costs.  Reppard  thereupon  delivered  to  him  the  sheriff's  deed, 
but  neglected  to  make  any  transfer  thereof  in  writing.  Paulk 
held  the  deed  during  his  lifetime,  claimed  the  lot  as  his  prop- 
erty, returned  it  for  taxes,  and  paid  them.  He  died  in  1899, 
leaving  his  wife  and  daughter  as  his  sole  heirs.  The  daughter 
died,  leaving  her  husband  surviving  her.  The  land  was  con- 
veyed by  deeds  from  the  widow  Paulk  as  to  one -half  interest,. 
and  by  the  husband  of  the  deceased  daughter  as  her  executor 
or  administrator  as  to  the  other  half  interest,  under  an  order 
from  the  ordinary,  to  the  Downing  Company.  .  The  defendants 
acquired  the  right  to  cut  the  timber  under  that  company, 
Paulk  claimed  the  land  continuously,  and  the  representatives 
of  his  estate  likewise  did  so,  and  several  years  ago  for  a  period 
of  three  years  or  more  certain  persons  boxed  the  timber  on  the 
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lot  and  worked  on  the  land  for  turpentine  purposes  openly  and 
notoriously,  and  without  any  interference,  acting  under  the  au- 
thority of  Paulk. 

On  motion  the  court  struck  that  portion  of  the  answer  setting 
up  the  defense  just  stated.  This  ruling  is  assigned  as  error. 
After  the  introduction  of  evidence  the  court  directed  a  verdict 
in  favor  of  the  plaintiffs.  The  defendants  moved  for  a  new 
trial,  which  was  refused,  and  they  excepted. 

J.  L.  Stveat,  for  plaintiffs  in  error.     J.  C.  McDonald,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  Certain  allegations  of 
the  defendant's  answer  were  stricken  on  motion.  One  of  them 
was,  that  the  owner  of  the  land  in  dispute  had  r^^arly  returned 
and  paid  taxes  on  it,  "  but  that  through  an  error  of  the  receiver  of 
tax  returns  said  lot  was  sold  in  the  year  1878,  as  being  in  de* 
fault"  There  is  no  law,  and  it  is  hardly  conceivable  that  there 
could  be  one,  which  would  authorize  a  sale  of  land  for  taxes  if 
they  had  been  regularly  returned  and  the  taxes  paid.  Such  a  sale 
would  be  without  authority  and  would  convey  no  title.  This 
particular  allegation,  however,  is  not  referred  to  in  the  briefs.  The 
argument  before  this  court  rested  on  one  question :  Tf ,  while  un- 
occupied, wild  land  was  properly  sold  for  taxes,  and  the  deed  re- 
corded, and  after  the  lapse  of  the  period  for  redemption  the  pur- 
chaser conveyed  the  land  to  another  for  value  and  without  notice 
of  the  redemption  having  taken  place,  but  in  fact,  within  the  time 
allowed  by  law  for  that  purpose,  the  owner  had  redeemed  it,  but 
took  no  reconveyance  from  the  purchaser,  merely  receiving  pes- 
session  of  the  tax  deed  from  him,  would  the  titie  of  the  vendee 
of  the  purchaser  at  the  tax  sale,  or  that  of  the  original  owner  or 
his  heirs  (he  having  died),  prevail?  The  presiding  judge  struck 
a  portion  of  the  answer  setting  up  such  redemption,  on  the  ground 
that  it  did  not  appear  that  the  subsequent  vendee  of  the  pur- 
chaser at  the  tax  sale,  or  those  holding  under  him,  had  any  no- 
tice of  the  redemption.  The  plaintiffs  claimed  by  r^ular  con- 
veyances under  the  purchaser  at  the  tax  sale.  The  defendants 
claimed  by  conveyances  under  the  heirs  of  the  original  owner  of 
the  land. 

I^x  sales  are  creatures  of  statute.  When,  how,  and  under 
what  circumstances  they  are  to  be  made,  and  their  effect  wh«i 
made,  are  matters  depending  upon  the  statute  governing  them« 
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The  decisions  of  the  courts  of  other  States  throw  more  or  lesa 
light  on  the  case  according  to  whether  such  States  have  similar  or 
dissimilar  statutes.  In  many  States  a  deed  is  not  made  to  the 
purchaser  at  a  tax  sale  until  the  time  for  redemption  has  elapsed, 
and  is  then  made  in  such  manner  or  upon  such  procedure  as  the 
statute  prescribes.  In  some,  certificates  of  sale  are  issued  to  the 
purchaser  to  be  held  until  the  time  allowed  for  redemption  has 
expired,  and  if  no  redemption  is  made,  a  deed  is  then  executed. 
2  Cooley  on  Taxation  (3d  ed.),  982,  et  seq.  In  Greorgia  a  deed  is 
made  at  once  by  the  selling  officer,  but  the  owner  may  redeem 
within  the  time  fixed  by  law.  In  regard  to  the  right  of  redemption 
firom  tax  sales  it  has  been  said :  « The  statutes  which  give  the 
right  are  to  be  regarded  favorably  and  construed  with  liberality. 
.  .  But  though  the  statutes  are  to  be  construed  favorably,  yet 
as  the  right  depends  upon  them,  the  person  seeking  to  redeem 
must  bring  himself  within  their  provisions."  2  Cooley  on  Taxa- 
tion (3d  ed.),  1023,  1025.  As  between  the  purchaser  at  a  tax 
sale  and  the  person  whose  property  is  sold,  the  redemption  extin- 
guishes the  title,  and  the  land  is  restored  as  it  was  before  the  sale. 
2  Cooley  on  Taxation  (3d  ed.),  1051,  1052;  Black  on  Tax  Titlea 
(2d  ed.),  §§377,  448.  If  the  purchaser  at  a  tax  sale,  within  the 
time  allowed  for  redemption,  and  for  the  consideration  of  the  re- 
demption money,  makes  to  the  owner  a  deed  of  reconveyance,  it 
creates  no  new  title,  but  simply  restores  the  property  to  the  same 
position  in  which  it  was  before  the  sale.  See  authorities  just 
cited,  and  also  Ivey  v.  QriffiUy  94  ffa.  689 ;  Morrison  v.  Whiteside^ 
116  Oa.  459.  In  Bourquin  v.  Bourquin,  120  Ga.  115,  119,120, 
Mr.  Justice  Lamar,  after  referring  to  the  effect  of  a  tender  of  pay- 
ment upon  a  security  for  a  debt,  says:  ''The  same  principle  is 
applicable  to  a  tender  made  by  the  owner  for  the  purpose  of  re- 
deeming from  a  tax  sale,  under  the  Political  Code,  §  909.  There- 
aftrer  the  purchaser's  inchoate,  qualified,  or  defeasible  estate  ter- 
minates." In  McCalla  v.  Clark,  55  Ga,  53,  it  was  said:  "Ten- 
der of  the  debt  on  the  day  it  becomes  due  terminates  the  cred- 
itor's right  to  retain  possession  of  a  pledge  held  as  collateral  secu- 
rity ;  and  it  is  an  immediate  conversion  for  him  to  refuse  the  ten- 
der, and  retain  the  pledge  on  a  claim  of  title  based  upon  an  al- 
legecl  forfeiture  for  delay  to  make  payment."  In  Legro  v.  Lord, 
10  Mo.  161,  it  was  said:     ''A  legal  tender,  within  the  time  pre- 
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Bcribed  by  law,  of  the  amount  for  which  an  equity  of  redemption 
is  held  under  an  execution  sale,  is  sufl&cient  to  revest  the  prop- 
erty without  a  deed  of  conveyance  to  the  purchaser."  In  Burns 
V.  Ledbetter,  54  Tex.  374,  it  was  said:  "A  tender  to  the  pur- 
chaser at  tax  sale,  under  the  3rd  section  of  the  act  of  June  2, 
1873,  concerning  taxes,  [of]  the  full  amount  of  the  purchase-money 
paid  for  land  at  such  sale,  within  twelve  months,  with  one  year's 
interest  on  the  same,  at  the  rate  of  twenty-five  per  cent  per  an- 
num, worked  ipso  facto  an  immediate  redemption  of  the  land  by 
the  original  owner,  and  left  the  purchaser  at  tax  sale  without 
title."  In  the  report  of  this  case  it  appears  that  a  deed  had  been 
made  to  the  purchaser.  See  p.  377.  See  also  Bfender  v.  Bean 
<Ark.),  12  S.  W.  180.. 

The  Political  Code,  §  913,  declares:  "The  deed  or  bill  of  sale 
made  by  such  officer  shall  be  just  as  valid  to  the  purchaser  as  if 
made  under  the  ordinary  process  of  law  issuing  from  the  superior 
court."  Under  this  section  recitals  in  such  a  deed  in  regard  to  the 
conduct  of  the  selling  officer,  and  of  the  levying  officer,  with  re- 
spect to  advertisements  and  the  like,  are  presumptively  correct 
Livingston  v.  Hudson^  85  Oa.  735.  And  it  has  been  held  that 
*«  A  purchaser  at  a  tax  sale  duly  made  under  legal  levy,  who  is 
neither  implicated  in  nor  aware  of  any  fraud  contemplated  by  the 
selling  officer,  is  not  affected  thereby."  Boyd  v.  Wilson^  86  Go, 
379.  But  this  section  of  the  code  is  to  be  construed  with  other 
laws  in  reference  to  tax  sales  and  redemptions.  It  does  not  con- 
fer an  absolute  and  perfect  title  at  once  upon  the  purchaser,  but  a 
title  subject  to  be  defeated  by  the  exercise  of  the  right  of  redemp- 
tion. The  owners  of  wild  lands  sold  for  taxes  were  allowed  the 
privilege  of  redeeming  them  at  any  time  within  one  year  from  the 
date  of  sale,  by  the  act  of  1874.  Acts  1874,  p.  106.  This  time 
was  extended  to  two  years  by  the  act  of  1881.  Acts  1880—1, 
p.  46,  Political  Code,  §  910.  The  title  obtained  by  the  purchaser 
at  a  tax  sale  has  been  sometimes  referred  to  as  an  inchoate,  qual- 
ified, or  defeasible  estate.  Bourqttin  v.  Bourquin,  120  Oa,  120. 
He  is  not  entitled  to  possession,  or  to  rents,  issues,  and  profits 
during  the  time  allowed  for  redemption.  Jones  v.  Johnson,  60 
Oa,  260 ;  JElrod  v.  Oroves,  116  Oa.  468.  The  nature  of  the  tide 
which  he  has  may  be  compared  to  an  estate  which  will  ripen  upon 
a   condition,  or  rather  perhaps  to  one  which  will   be   defeated 
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upon  the  happening  of  a  condition.  In  either  event  it  is  not  a 
perfect  title,  but  one  subject  to  the  right  of  redemption.  Under 
the  act  of  1874  it  was  not  required  that  the  execution  issued  by 
the  comptroller-general  for  unpaid  taxes  on  wild  lands  should  re- 
cite in  it  that  the  lands  had  been  unreturned,  and  that  the  taxes 
thereon  had  not  been  paid.  Oreer  v.  FergersoUy  104  Oa,  552; 
Bmthy  v.  Shingler,  111  Oa.  780.  Under  the  act  of  1881  (Polit- 
ical Code,  §  821),  amended  by  the  act  of  1882  (Acts  1882-3,  p. 
47),  an  execution  issued  by  a  tax-collector  must  recite  that  the 
lot  against  which  the  execution  issued  was  not  returned  for  tax- 
ation. Southern  Pine  Co.  v.  Kirkland,  112  Ga.  216 ;  Leonard  v. 
PUkinton,  99  Oa.  738. 

It  is  contended,  that,  under  the  registry  laws  of  this  State,  the 
record  of  the  tax  deed  gave  notice  of  a  title  in  the  purchaser ; 
that,  no  reconveyance  having  been  made  by  him,  and  nothing  ap- 
pearing of  record  to  show  that  redemption  had  taken  place,  one 
who  bought  from  him  without  notice  of  a  redemption  would  ac- 
quire a  perfect  title ;  and  that  to  defeat  the  title  of  such  a  vendee 
it  was  necessary  to  have  alleged  and  proved  notice.  Section  3618 
of  the  Civil  Code  is  as  follows :  "  Every  d^ed  conveying  lands 
shall  be  recorded  in  the  office  of  the  clerk  of  the  superior  court  of 
the  county  where  the  land  lies.  The  record  may  be  made  at  any 
time,  but  such  deed  loses  its  priority  over  a  subsequent  recorded 
deed  from  the  same  vendor,  taken  without  notice  of  the  existence 
of  the  first."  It  is  true  that  a  purchaser  in  good  faith  and  with- 
out notice  acquires  title  as  against  a  prior  unrecorded  conveyance 
by  the  same  owner,  and  this  protection  extends  also  to  a  pur- 
chaser of  land  at  a  judicial  sale.  Ousley  v.  Bailey,  111  Ga.  783; 
Ooodwynne  v.  Bellerby,  116  Ga.  901 ;  Harvey  v.  Sanders,  107 
Ga.  740.  But  all  purchasers  are  charged  with  a  knowledge  of 
the  public  laws  of  this  State,  and  that  under  them  a  tax  deed  does 
not  convey  a  perfect  title  upon  its  execution,  but  a  title  subject  to 
be  defeated  by  redemption,  or  one  which  can  only  ripen  by  a  fail- 
ure to  redeem.  The  record  of  a  tax  deed  gives  notice  when  the 
sale  took  place,  and,  read  in  the  light  of  the  law  of  this  State,  one 
who  takes  a  conveyance  from  the  purchaser  at  such  a  sale  is  put 
on  notice  just  as  if  the  public  law  were  written  in  the  face  of  the 
deed.  If  a  deed  were  placed  on  record  which  contained  on  its  face 
a  statement  that  it  did  not  create  a  perfect  title  in  the  grantee. 
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bat  only  an  inchoate,  imperfect  title,  which  gave  him  neither  right 
of  possession  nor  use  during  a  specified  time,  and  would  never  be- 
come a  perfect  title  if  a  certain  sum  were  paid  within  the  time  for 
redeeming,  all  persons  dealing  with  the  grantee  would  be  put  upon 
notice  of  its  conditional  and  defeasible  character,  and  would  take 
a  conveyance  from  him  subject  thereto.  Suppose  that  a  deed  were 
made  to  secure  a  debt,  and  on  its  face  it  declared  that  it  conveyed 
title  only  for  that  purpose,  and  that  if  the  debt  should  be  paid 
within  a  time  named  it  would  cease  to  be  of  force  or  would  be 
defeated,  would  not  any  person  who  took  under  the  grantee  take 
subject  to  the  condition,  and  be  put  upon  notice  thereof,  and  in- 
quiry as  to  whether  the  debt  had  been  paid  or  the  note  secured 
thereunder  surrendered,  if  past  due?    Some  of  the  language  in  the 
decision  of  Cumming  v.  McDade,  118  Oa,  612,  616,  might  appear 
to  indicate  that  a  taker  of  a  title  made  to  secure  a  debt  might 
stand  in  the  position  of  an  innocent  purchaser.      But  neither  the 
opinion  in  that  case  nor  the  record  of  file  in  this  court  shows  that 
there  was  anything  on  the  face  of  the  deed  then  under  considera- 
tion to  show  that  it  was  made  to  secure  a  debt,  rather  than  it  was 
a  deed  of  bargain  and  sale.     If  the  law  writes  into  the  face  of  a 
record  that  a  deed  is  conditional  or  defeasible,  all  who  deal  with 
it  are  as  much  put  upon  notice  as  if  it  were  expressed  by  the 
words  of  the  deed. 

It  is  also  contended  that  those  holding  under  the  purchaser 
at  the'  tax  sale  in  this  case  were  protected,  on  the  ground  that 
they  were  innocent  purchasers  without  notice  of  an  equity.  Dill 
V.  Hamilton,  118  Oa.  208;  Johnson  v.  Equitable  Securities  Co.^ 
114  Oa,  604;  Civil  Code,  §  3938.  What  has  been  said  above  in 
regard  to  the  notice  given  by  the  record  of  the  tax  deed  applies 
with  equal  force  to  this  contention.  One  buying  the  land  from 
the  grantee  in  that  deed  was  not  in  the  position  of  a  purchaser 
who  acts  in  reliance  on  a  recorded  deed  which  on  its  face  conveys 
perfect  title.  On  the  contrary,  as  already  stated,  the  laws  of 
this  State  put  him  upon  notice  that  the  tax  deed  did  not  convey 
a  perfect  and  indefeasible  title,  but  only  a  title  which  might  be 
defeated  by  redemption. 

It  is  urged  that  the  execution  having  been  issued,  not  against 
the  person  as  owner  of  the  land,  but  against  the  land  itself,  the 
proceeding  was  in  the  nature  of  one  in  rem,  and  therefore  the 
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title  conveyed  by  the  tax  deed  was  good.  In  Hilton  v.  Sirvgle- 
tary,  107  Ga,  826,  it  was  said:  "It  follows  from  the  above, 
that  when  a  plaintiff  in  a  suit  for  the  recovery  of  land  shows  a 
title  thereto  founded  upon  such  a  sheriffs  sale  occurring  more 
than  twelve  months  prior  to  the  commencement  of  his  suit,  and 
that  this  sale  was  regularly  had  under  a  fi.  fa.  issued  by  the 
comptroller-general,  this  makes  out  a  prima  facie  case  in  favor  of 
the  plaintiff."  But  the  prima  facie  case  is  not  one  which  is  ab- 
solutely conclusive.  If  it  be  conceded  that  the  plaintiffs  made 
out  a  prima  facie  case,  the  defendants-  desired  to  rebut  it  by 
showing  that  in  fact  there  had  been  a  redemption,  and  the  court 
declined  to  allow  this  to  be  done. 

It  is  further  argued,  on  behalf  of  the  defendants  in  error,  that 
they  should  be  protected,  under  the  principle  that  when  one  of 
two  innocent  persons  must  suffer  by  the  act  of  a  third  person, 
he  who  put  it  in  the  power  of  the  third  person  to  inflict  the  in- 
jury must  bear  the  loss.  Civil  Code,  §  3940.  The  statute  made 
no  direct  requirement  of  a  reconveyance  for  one  who  redeems 
land  sold  at  a  tax  sale  prior  to  1898.  Acts  1898,  p.  85.  It 
seems  doubtful  whether  that  act  applies  to  wild  land^  as  it  refers 
to  redemptions  within  one  year.  Probably  the  owner  could  have 
obtained  a  cancellation  by  a  proceeding  in  equity  on  the  ground 
that  the  recorded  tax  deed  constituted  a  cloud  on  his  title.  2 
Cooley  on  Taxation  (3d  ed.),  1447-1449.  But  the  failure  to  do 
so  was  not  such  an  act  on  his  part  as  brought  him  within  the 
legal  principle  relied  on.  He  did  not  voluntarily  make  the  con- 
veyance to  the  purchaser,  nor  do  anything  except'  fail  to  pay  his 
taxes.  It  is  alleged  in  the  answer  that  the  owner  redeemed  the 
land  within  the  time  prescribed  by  law  and  received  possession  of 
the  tax  deed.  In  view  of  what  has  been  said  above  in  regard  to 
the  law  in  relation  to  tax  sales,  we  do  not  think  that  the  mere  fail- 
ure to  demand  a  reconveyance  or  to  proceed  in  equity  to  have 
the  recorded  deed  canceled  was  such  conduct  on  his  part  as 
would  prevent  him  from  showing  that  there  was  in  fact  a  cancel- 
lation within  the  time  prescribed  by  law.  Neither  party  appears 
to  have  been  in  actual  possession  of  the  land,  except  as  evidenced 
by  the  cutting  of  timber,  etc,  for  a  time  by  persons  acting  under 
the  original  owner,  and  the  purchaser  at  the  tax  sale  had  no 
other  indicia  of  ownership  than  the  tax  deed.     Had  there  been 
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possession  hy  those  claiming  under  the  tax  deed,  a  title  hj  pre- 
scription might  have  ripened.     Cheer  v.  Fergerson,  114  6a.  552. 

We  are  of  opinion  that  the  court  erred  in  striking  the  portions 
of  the  answer  which  set  up  the  defense  indicated,  and  in  refusing 
to  admit  evidence  in  support  thereoL 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons^ 
C.  J.9  absent. 


LANIER,  HAMILTON  &  COMPANY  v.  HEBARD  et  al. 

1.  A  power  of  attorney  authorizing  a  designated  person,  as  attorney  in  fact, 
to  sell  and  convey  all  the  lands,  situated  in  the  State  of  Georgia,  belonging 
to  the  donors  of  the  power,  or  in  which  they  have  any  interest,  or  any  part 
of  such  lands,  is  not  Inadmissible  in  evidence  because  It  fails  to  describe  the 
lands  **by  county,  number,  or  district,'* 

2.  Upon  the  interlocutoiy  hearing  of  an  application  for  injunction,  brought 
under  the  Civil  Code  §  4927,  it  is  not  erroneous  to  admit  in  evidence  a  paper 
offered  by  the  plaintiff  as  a  link  in  his  chain  of  title,  and  objected  to  as 
being  irrelevant,  although  at  the  time  such  paper  is  offered  in  evidence  it 
does  not  appear  to  be  admissible  as  such,  if  its  admissibility  depends  upon 
facts  which  it  is  competent  to  establish  by  subsequent  evidence.  But  such 
paper  should  only  be  admitted  subject  to  the  objection  made ;  and  if  evi- 
dence showing  its  relevancy  to  the  issue  on  trial  is  not  afterwards  intro- 
duced, it  should  be  either  expressly  ruled  out  or  treated  by  the  judge  as  of 
no  probative  value. 

S.  Recitals  in  an  ancient  deed,  wherein  the  party  executing  it  purports  to  con- 
vey the  property  for  himself  and,  as  attorney  in  fact,  for  others  as  the  heirs 
at  law  of  a  former  owner,  that  such  former  owner  is  dead  and  the  grantors 
are  such  heirs,  unsupported  by  other  evidence  showing  the  relationship  of 
the  party  making  such  recitals  to  the  person  whose  heirs  at  law  the  grantord 
are  in  the  writing  claimed  to  be,  or  by  proof  of  uninterrupted  possession, 
under  such  deed,  for  such  length  of  time  as  to  raise  a  presumption  that  such 
recitals  are  true,  are  not  suflficient  to  prove  the  facts  so  recited. 

4.  As  the  plaintiffs  not  only  failed  to  prove  the  perfect  paper  title  contemplated 
by  the  Civil  Code  §  4927,  but  also  failed  to  prove  any  title  at  all  to  the  prem- 
ises in  controversy,  they  were  not  entitled  to  an  injunction,  even  if  they 
showed  that  the  threatened  damage  would  be  irreparable,  or  that  the  grant 
of  the  writ  would  prevent  a  multiplicity  of  suits. 

Argued  June  21,—  Decided  August  2,  1906. 

Injunction.  Before  Judge  Parker.  Clinch  superior  courL 
January  30, 1905. 

Charles  S.  Hebard  and  others  tiled  an  equitable  petition  agida^ 
L  0.  Lanier,  C.  T.  Hamilton,  and  Daniel  J.  Guy,  partners  under 
the  nanie  of  Lanier,  Hamilton  &  Company,  to  enjoin  the  defend- 
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ants  from  working  for  turpentine  purposes  trees  on  lots  of  land 
numbers  328  and  329  in  the  12th  district  of  Ware  county.  The 
plaintiffs  sought  to  bring  their  case  within  the  scope  of  section 
4927  of  the  Civil  Code,  which  relieves  an  applicant  for  injunc- 
tion, in  a  case  of  this  character,  of  the  necessity  of  averring  and 
proving  insolvency  of  the  defendant,  or  that  the  threatened  dam- 
ages would  be  irreparable,  or  other  circumstances  rendering  the 
issuance  of  the  writ  of  injunction  necessary  and  proper,  by  attach- 
ing to  their  petition  an  abstract  of  title,  claimed  to  be  a  "perfect 
title"  to  the  land  and  the  timber  in  question.  This  abstract  was 
as  follows:  (1)  Grants  from  the  State  to  Benjamin  G.  Barker, 
dated  July  8,  1858,  to  lots  328  and  329  in  the  12th  district  of 
Appling  county  (but  now  of  Ware  county).  (2)  "  Power  of  attor- 
ney, dated  December  8th,  1871,  from  heirs  at  law  of  Benjamin 
6.  Barker  to  William  B.  Van  Benschoten,  signed  by  John  Van 
Benschoten,  Edward  Van  Benschoten,  Sarah  Van  Benschoten, 
Edwin  Mills  and  Elizabeth  Mills."  (3)  "Deed  dated  Decem- 
ber 22nd,  1871,  from  William  B.  Van  Benschoten  under  said 
power  of  attorney,  for  the  heirs  at  law  of  said  Benjamin  G. 
Barker,  to  J.  M.  Stiger,  conveying  the  lands  in  question  and, 
other  lands.  (4)  Deed  dated  April  •27th,  1901,  from  J.  M. 
Stiger  to  R  R  Hopkins,"  conveying  lands  in  question  and  other 
lands.  (5)  Deed  dated  July  17,  1902,  from  R.  R.  Hopkins 
to  the  plaintiffs,  conveying  the  lots  in  controversy  and  other 
lands.  The  defendants  were  not  alleged  to  be  insolvent  There 
was  an  allegation  to  the  effect  that  working  the  timber  on  the 
lands  in  question  by  defendants  for  turpentine  purposes  would 
cause  irreparable  damage  to  plaintiffs,  for  the  reason  that  plain- 
tiffs had  purchased  such  lands,  together  with  a  large  body  of  land 
known  as  the  Okefenokee  Swamp,  for  the  purpose  of  manufactur- 
ing the  timber  thereon  into  lumber  when  they  should  see  proper 
80  to  do ;  that  such  timber  was  very  valuable  and  constituted  the 
principal  value  of  the  land;  that  the  working  of  the  timber  for 
turpentine  purposes  would  cause  it  to  be  destroyed,  and  plaintiffs 
would  be  deprived  of  the  profits  they  expected  from  its  manu- 
facture into  lumber.  It  was  further  alleged  that  the  acts  of  tres- 
pass complained  of  were  continuing  from  day  to  day,  and,  unless 
defendants  were  enjoined,  plaintiffs  would  be*  involved  in  a  mul- 
tiplicity of  suits  at  law  against  defendants  for  the  recovery  of 
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damages.  It  was  also  allied  that  defendants  had  cut,  felled, 
hacked,  and  boxed  ten  thousand  of  the  trees  on  the  two  lots  of 
land,  to  plaintiffs'  damage  in  the  sum  of  three  thousand  dollars, 
for  which  a  recovery  was  prayed.  The  defendants  demurred  to 
the  petition,  on  the  grounds  that  it  set  up  "  no  reason  in  equity 
which  [entitled]  the  plaintiffs  to  an  injunction/'  and  that  the 
abstract  of  title  attached  to  the  petition  did  not  authorize  the 
granting  of  an  injunction,  in  the  absence  of  insolvency  of  defend- 
ants or  irreparable  damage  to  plaintiffs.  The  defendants  also 
answered,  denying  the  material  allegations  of  the  petition. 

On  the  interlocutory  hearing  the  plaintiffs  introduced  the  fol- 
lowing evidence:  Flats  and  grants  from  the  State  to  Benjamin 
6.  Barker,  dated  July  8,  1858.  "A  power  of  attorney  dated 
November  6,  1871,  from  E.  B.  Scattergood,  Theodore  Scattergood, 
I.  Scattergood,  Robert  Smith,  Helen  C.  Smith,  and  Sarah  Barker 
to  William  B.  Van  Benschoten,  containing  the  following  powers: 
'to  enter  into  and  take  possession  of  all  real  estate  belonging 
to  us  or  in  which  we  or  either  of  us  have  any  interest,  situated 
in  the  State  of  Georgia,  and  to  bargain,  sell,  grant,  convey,  and 
confirm  the  whole  or  any  part  thereof  for  such  price  or  sum 
of  money,  and  on  such  terpis,  as  he  may  think  best,  and  to  sell 
or  exchange  the  same  for  other  property  as  he  may  think  best." 
(3)  The  power  of  attorney  from  John  Van  Benschoten  et  aL 
to  William  B.  Van  Benschoten,  dated  December  8,  1871,  being 
the  same  as  set  out  in  the  abstract  of  title  attached  to  the  peti- 
tion, the  powers  delegated  being  the  same  as  those  in  the  power 
of  attorney  from  Scattergood  et  aL  to  William  B.  Van  Ben- 
schoten. (4)  "A  [warranty]  deed  from  William  B.  Van  Ben- 
schoten and  Julia  A.  Van  Benschoten,  his  wife,  to  J.  M.  Stiger, 
to  which  the  said  William  B.  Van  Benschoten  purported  to  sign 
for  himself  and  as  attorney  in  fact  for  the  heirs  of  Benjamin 
6.  Barker,  executed  on  the  22nd  day  of  December,  1871,  and 
conveying,  among  a  great  many  lots  of  land  in  various  counties,** 
the  two  lots  of  land  in  question,  and  reciting  that  the  lands 
conveyed  embraced  "in  all  21,560  acres,  be  the  same  more  or 
less,"  and  further  reciting:  " said  premises  having  formerly  be- 
longed to  the  estate  of  Benjamin  G.  Barker,  deceased,  and  are 
herewith  conveyed  and  intended  to  be  conveyed  by  the  said 
William  B.  Van   Benschoten  in  his  own  right  and  by  sevend 
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powers  of  attorney,  dated  November  the  6th,  1871,  and  8th  of 
December,  1871,  so  far  as  the  rights  of  other  heirs  and  repre- 
sentatives of  said  Benjamin  G.  Barker  are  or  may  be  concerned." 
(5)  A  deed  from  J.  M.  Stiger  to  R.  R.  Hopkins,  and  a  deed  from 
R:R.  Hopkins  to  the  plaintiffs,  to  the  lands  in  question  and 
other  lands.  (6)  Affidavit  of  J.  M.  Stiger,  that  he  had  pur- 
chased from  William  B.  Van  Benschoten,  as  attorney  in  fact 
for  the  heirs  at  law  of  Benjamin  G.  Barker,  certain  real  estate, 
including  the  two  lots  of  land  in  controversy ;  that  he  had  re- 
mained in  the  uninterrupted,  quiet,  peaceable,  adverse,  and  no-  - 
torious  possession  of  said  two  lots  of  land  until  he  codveyed 
them  to  R.  R.  Hopkins ;  that  his  *'  ownership  and  possession  of 
above  lots  extended  over  a  period  of  twenty  years;  during  all 
of  this  time  [he]  paid  taxes  levied  upon  and  assessed  against 
these  two  lots  of  land,  and  that  during  the  last  twenty  years 
of  [his]  ownership  [he]  had  houses,  fences,  and  buildings  and 
improvements  upon  certain  of  the  lands  described  in  the  deed 
from  William  B.  Van  Benschoten  to  [him] ;  and  that  [his]  acts 
of  ownership  and  possession  extended  over  and  embraced  all 
of  said  property  described  in  this  deed  from  William  R  Van 
Benschoten  to  [him]  during  said  period."  (7)  Affidavit  of  R  R. 
Hopkins,  to  the  effect  that  the  trespass  complained  of  would 
be  of  irreparable  injury  to  the  plaintiffs,  in  the  manner  set  out 
in  the  petition.  (8)  Affidavit  of  W.  H.  Mizell,  that  defendants 
had  cut  ten  thousand  of  the  trees  standing  on  the  two  lots 
in  question,  to  the  injury  of  the  plaintiffs  in  the  sum  of  three 
thousand  dollars.  Defendants  submitted  in  evidence  the  affi- 
davits of  several  witnesses  to  the  effect  that  defendants  had  not 
cut  the  boxes  in  the  trees  on  the  two  lots  in  question,  but  had 
merely  worked  them  by  hacking  the  boxes  and  dipping  the  gum 
therefrom,  and  that  this  did  not  increase  the  damage  already  done 
by  boxing  the  trees;  and  that  the  damage  thus  done  the  de- 
fendants was  not  irreparable,  but  of  easy  computation ;  and  that 
neither  J.  M.  Stiger  nor  any  one  claiming  under  or  through  him 
has  ever  been  in  possession  of  the  two  lots  in  controversy,  or 
any  land  contiguous  thereto,  "by  inclosures,  cultivation,  resi- 
dence, tenants,  or  otherwise,  or  by  working  the  timber  for  any 
purposes."  They  further  deposed  that  the  lands  conveyed  by 
Van  Benschoten  and  wife  to  Stiger  ^  do  not  constitute  one  body 
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and  tract  of  land,  and  is  not  composed  of  entire  adjacent  or  con- 
tiguous lots  or  tracts,  and  that  there  are  no  improvements  or 
possession  of  any  kind  en  said  land." 

The  court  granted  an  order  enjoining  defendants  as  prayed  for, 
until  the  final  hearing.     To  this  order  the  defendants  excepted. 

B,  0.  Dickerson  and  S,  L.  Dratodj/y  for  plaintiffs  in  error. 
Krausa  &  Shepard  and  Toomer  &  Reynolds,  contra. 

Fish,  P.  J.  (After  stating  the  facts.)  1.  The  defendants 
objected  to  each  of  the  powers  of  attorney  to  William  B.  Van 
Bensqjioten,  when  it  was  offered  in  evidence,  because  it  "faQed  to 
describe  the  land  described  in  plaintiffs'  petition  by  county,  num- 
ber, or  district ; "  and  upon  the  further  ground  that  it  did  not  in 
any  way  connect  Benjamin  G.  Barker  with  the  parties  creating 
the  power  of  attorney,  and  no  evidence  was  offered  by  the  plain- 
tiffs connectiujij  such  parties  with  Benjamin  G.  Barker  and  showing 
that  they  were  his  heirs  at  law.  Another  ground  of  objection 
made  was  abandoned  in  this  court^  There  was  no  merit  in  the 
first  ground,  as  the  power  given  covered  all  the  real  estate  belong- 
ing to  the  donors  in  this  State,  wherever  situated. 

2.  The  second  ground  of  objection  was  meritorious,  unless  the 
plaintiffs  by  subsequent  evidence  removed  it;  as,  at  the  time  the 
objection  was  made,  there  was  absolutely  nothing  in  evidence 
which  tended  to  show  that  tha  parties  executing  either  of  these 
papers  had  derived  title  in  any  way  from  Benjamin  G.  Barker,  the 
grantee  of  the  State.  The  plaintiffs  sought  to  show  that  the 
parties  creating  these  powers  of  attorney  were  the  heirs  at  law  of 
Benjamin  G.  Barker,  by  certain  recitals  contained  in  the  deed 
from  William  B.  Van  Benschoten  and  wife  to  J.  M.  Stiger,  this 
deed  being  more  than  thirty  years  old.  This  was  the  next  piece 
of  evidence  introduced,  the  probative  value  of  which  will  be  con- 
sidered later.  The  judge  was  not  bound  to  sustain  the  objection 
to  the  powers  of  attorney  at  the  time  when  it  was  made,  especially 
as  the  case  was  before  him  at  chambers,  but  could  properly  admit 
them,  subject  to  be  ruled  out,  unless  their  relevancy  was  shown 
by  subsequent  evidence.  We  shall  presently  come  to  the  real, 
substantial  error  which  he  committed,  which  renders  the  ruling 
just  discussed  of  but  little  or  no  importance  and  requires  a  rever- 
sal 6f  the  case  upon  its  merits. 
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3.  We  think  it  is  clear  that  the  plaintiffs  failed  to  prove  a  per- 
fect title  as  contemplated,  by  the  CivU  Code,  §  4927.  To  authorize 
the  granting  of  an  injunction  under  this  section,  '<  the  plaintiff 
must  show  a  perfect  title  lapon  the  face  of  the  papers  presented  by 
him  and  constituting  his  chain  of  title.  If  such  papers  do  not 
show  upon  their -face  a  perfect  title,  aliunde  evidence  will  not  be 
admitted  to  explain  any  defects  in  the  title  apparent  upon  the 
face  of  the  papers,''  Gamp  v.  Dixon,  111  Oa.  674,  676 ;  Wiggins 
V.  MiddleUm,  117  Oa.  162,  and  cit  Counsel  for  the  plaintiffs 
contend  that  they  did  prove  such  perfect  paper  title  by  a  chain  of 
title  from  the  State  down  to  the  plaintiffs,  which  they  introduced 
in  evidence.  One  link  in  this  chain  of  title  was  the  deed  from 
William  B.  Van  Benschoten  and  wife  to  J.  M.  Stiger,  wherein  said 
Van  Benschoten  purported  to  convey,  for  himself  and  for  others, 
as  heirs  at  law  of  Benjamin  6.  Barker,  the  lands  in  question  to 
such  grantee.  This  link  was  fatally  defective,  in  that  it  was  not 
shown  that  the  parties  for  whom  Van  Benschoten  undertook  to 
convey  the  lands  to  Stiger  were  the  heirs  at  law  of  Benjamin  O. 
Barker.  As  we  have  intimated,  counsel  for  the  plaintiffs  rely 
upon  certain  reicitals  in  this  deed  to  establish  this  fact.  They 
insist  that  as  the  deed  is  an  ancient  one,  the  recitals  therein 
are  to  be  taken  as  true ;  and  that  these  recitals,  so  considered, 
show  that  the  persons  in  whose  behalf  the  deed  was  made  were 
the  heirs  at  law  of  Benjamin  6.  Barker.  The  recitals  relied  on 
are  as  follows :  "  said  premises  having  formerly  belonged  to  the 
estate  of  Benjamin  G.  Barker,  deceased,  and  are  herewith  conveyed 
and  intended  to  be  conveyed  by  the  said  William  B.  Van  Ben- 
schoten in  his  own  right  and  by  several  powers  of  att'Omey  dated 
November  6th,  1871,  and  8th  of  December,  1871,  so  far  as 
the  rights  of  other  heirs  and  representatives  of  said  Benjamin 
G.  Barker  are  or  may  be  concerned."  It  will  be  noted  that 
it  is  only  indirectly  and  inferentially  declared  here  that  William 
B.  Van  Benschoten  is  an  heir  at  law  of  Benjamin  G.  Barker^ 
and  that  who  were  the  '*  other  heirs  and  representatives  of  said 
Benjamin  G.  Barker,"  for  whom  he  was  acting,  is  not  stated. 
It  will  be  observed  also  that  there  is  no  direct  and  explicit 
statement  that  the  makers  of  the  deed  are  all  the  heirv  at 
law  of  Benjamin  G.  Barker.  Admitting,  however,  for  the  sake  of 
the  argument,  that  these  recitals,  taken  in  connection  with  the 
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two  powers  of  attorney  introduced  in  evidence,  the  dates  of 
which,  respectively,  correspond  with  the  dates  of  the  powers  of 
attorney  here  mentioned,  can  be  considered  as  a  declaration  by 
William  B.  Van  Benschoten  that  he  and  the  parties  signing  such 
powers  of  attorney  are  the  heirs  at  law  of  Benjamin  G.  Barker,  is 
this  declaration  by  him,  when  found  in  an  ancient  deed  which  he 
executed,  sufl&cient,  in  and  of  itself,  to  prove  that  he  and  the  other 
persons  for  whom  he  acted  in  executing  the  deed  were  the  heirs 
at  law  of  Benjamin  G.  Barker  ?     We  think  not 

In  Dixon  v.  Monroe,  112  Ga.  158,  it  was  broadly  held  :  "A 
recital  in  a  deed  that  the  parties  making  it  are  heirs  at  law  of  a 
former  owner  is  no  evidence  of  the  fact,  except  as  against  parties 
to  the  deed  and  their  priviea''  The  same  ruling  was  made  in 
Hanks  v.  PhUlipSy  39  Ga,  550,  and  Yahoola  Co.  v.  Irby^  40  Ga. 
479.  In  none  of  these  cases,  however,  was  the  deed  containing 
the  recital  an  ancient  deed.  In  Yahoola  Co.  v.  Irhyy  McCay,  J., 
said :  "  We  see  no  reason  why  the  recital  in  a  deed  by  John 
and  Jacob  Doe,  that  they  are  the  heirs-at-law  of  William  Doe, 
should  be  evidence  of  that  fact.  Any  other  two  men  might  make 
a  deed  with  the  same  recital  in  it,  and  there  would  be  no  reason 
why  the  recital  in  one  of  the  deeds  should  be  taken  for  true 
rather  than  in  the  other.  To  make  out  a  title  to  land,  all  that 
would  be  necessary,  if  this  were  the  law,  would  be  to  write  a 
deed  to  it,  setting  forth  that  the  maker  of  the  deed  was  the  heir- 
at-law  of  the  true  owner."  Carver  v.  Astor,  4  Peters,  83,  was 
cited,  wherein  it  was  held  that  the  general  rule  is,  "that  a  recital 
of  one  deed  in  another  binds  the  parties  and  those  who  claim 
under  them.  Technically  speaking,  it  operates  as  an  estoppel, 
and  binds  parties  and  privies ;  privies  in  blood,  privies  in  estate, 
and  privies  in  law.  But  it  does  not  bind  mere  strangers,  or  those 
who  claim  by  title  paramount  to  the  deed.  It  does  not  bind  per- 
sons claiming  by  an  adverse  title,  or  persons  claiming  from  the 
parties,  by  title  anterior  to  the  date  of  the  reciting  deed.  .  . 
But  there  are  cases  in  which  such  a  recital  may  be  used  as  evi- 
dence even  against  strangers.  If,  for  instance,  there  be  the 
recital  of  a  lease,  in  a  deed  of  release,  and  in  a  suit  against  a 
stranger  the  title  under  the  release  comes  in  question,  there  the 
recital  of  the  lease,  in  such  release,  is  not  per  se  evidence  of  the 
existence  of  the  lease.     But  if  the  existence  and  loss  of  the  lease 
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be  established  by  other  evidence,  there  the  recital  is  admissible  as 
secondary  proof,  in  the  absence  of  more  perfect  evidence,  to  es- 
tablish the  contents  of  the  lease;  and  if  the  transaction  be  an 
ancient  one,  and  the  possession  has  been  long  held  under  such 
release,  and  is  not  otherwise  to  be  accounted  for,  there  the  recital 
will  of  itself,  under  such  circumstances,  materially  fortify  the 
presumption,  from  lapse  of  time  and  length  of  possession,  of  the 
original  existence  of  the  lease.  Leases,  like  other  deeds  and 
grants,  may  be  presumed  from  long  possession,  which  can  not 
otherwise  be  explained ;  and  under  such  circumstances,  a  recital 
of  the  fact  of  such  a  lease,  in  an  old  deed,  is  certainly  far 
stronger  presumptive  proof  in  favor  of  such  possession  under 
title,  than  the  naked  presumption  arising  from  a  mere  unex- 
plained possession."  It  is  somewhat  significant  that  Judge 
McCay,  though  citing  that  case,  did  not  except  ancient  deeds 
but  announced  the  broad  and  unqualified  rule  that  "  a  recital  in  a 
deed  that  the  parties  making  it  are  heirs-at-law  of  a  former 
owner  is  no  evidence  of  the  fact  recited,  except  as  against  parties 
to  the  deed  and  [their  privies."  And  the  reasons,  above  quoted, 
which  he  gave  to  sust«dn  the  ruling,  are  as  applicable  to  a  recital 
in  an  ancient  deed  as  to  one  in  a  recent  deed.  In*  a  few  courts  a 
recital  in  an  ancient  deed  of  a  pedigree  of  inheritance  heis  been 
held  admissible  to  show  the  state  of  the  relationship;  but  the 
great  weight  of  judicial  authority  is  to  the  efifect  that  before  such 
a  recital,  even  in  an  ancient  deed,  can  be  considered  as  evidence 
of  relationship,  possession  of  the  premises  under  the  deed,  or 
other  corroborative  circumstances,  must  also  appear.  2  Wig- 
more  on  Ev.  §  1573  (3),  and  cases  cited  in  note  7. 

The  rule,  as  we  understand  it  to  be  established  by  the  great 
weight  of  outside  authority,  is,  that  before  the  recitals  in  an 
ancient  deed,  of  the  death  of  the  former  owner  and  of  the  rela- 
tionship of  the  grantor  to  him,  can  be  taken  as  evidence  of  the 
facts  recited,  there  must  be  evidence  of  the  death  of  the  per- 
son making  the  recital  or  declaration  and  that  he  was  de  jure 
related  by  blood  or  marriage  to  such  former  owner,  or  proof 
of  undisturbed  possession,  under  the  deed,  of  the  premises  con- 
veyed for  such  a  length  of  time  as  to  raise  a  presumption  that 
such  recitals  in  the  deed  are  true.  While  the  rule  seems  gen- 
erally recognized  that  in  matters  of  pedigree  the  declarations  of 
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deceased  persons  who  were  de  jure  related  by  blood  or  mar- 
riage to  the  family  in  question  may  be  given  in  evidence,  yet 
before  such  a  declaration  can  be  received  in  evidence  the  relation* 
ship  of  the  person  making  it  with  the  family  must  be  established 
by  some  proof  independent  of  the  declaration  itself.  There  is 
absolutely  no  evidence  disclosed  by  the  record  in  this  case  which 
shows  that  William  R  Van  Benschoten,  who  made  the  recitals 
in  this  deed,  which  are  relied  on  by  the  plaintiffs,  was  dead  whea 
the  case  was  tried.  Nor  is  there  any  evidence,  other  than  his 
own  written  declaration,  that  he  was  in  any  way  related  to 
Benjamin  6.  Barker.  Therefore  his  written  declaration,  that  he 
and  the  other  persons  for  whom  he  acted  were  the  heirs  at  law 
of  said  Barker,  stands  upon  no  higher  footing  than  such  a  decla* 
ration  made  by  one  who  was  in  no  way  related  to  Barker.  This 
being  true,  it  is  unnecessary  to  inquire  whether,  if  these  facts  had 
been  shown,  his  declaration  that  the  grantors  were  the  heirs  at 
law  of  Barker  would  have  been  admissible.  In  this  connection 
we  will,  however,  say  that  the  declaration  in  question  seems  to 
be  more  the  statement  of  a  l^al  conclusion  from  facts  undis- 
closed, than  a  statement  of  the  real  relationship  of  the  grantors 
to  Barker.  There  was  no  proof,  as  we  will  later  show,  that  pos- 
session of  the  lots,  or  either  of  them,  was  held  for  any  length  of 
time  under  the  deed  to  Stiger ;  and  even  if  there  had  been  proof 
of  such  possession  of  the  lots,  or  either  of  them,  for  such  length 
of  time  as  to  raise  a  presumption  that  the  recital  that  the  grantors 
were  the  heirs  at  law  of  Benjamin  G.  Barker  was  true,  such  proof 
would  necessarily  have  had  to  be  made  by  aliunde  evidence, 
which,  under  the  ruling  in  Camp  v.  Dixon,  supra,  would  not  be 
admissible  for  the  purpose  of  bringing  the  plaintiffs*  case  within 
the  provisions  of  the  Civil  Code,  §  4927,  as  such  evidence  could 
not  be  received  to  explain  defects  in  the  title  apparent  upon  the 
face  of  the  papers.  Our  conclusion,  therefore,  is  that  the  plain- 
tiffs did  not  show  the  "perfect  title"  which  will,  under  this  sec- 
tion of  the  code,  relieve  an  applicant  for  injunction  from  the 
necessity  of  averring  and  proving  insolvency  of  the  defendant,  or 
that  the  threatened  damage  will  be  irreparable,  or  other  circum- 
stances rendering  the  interposition  of  the  writ  necessary  and 
proper. 

4.  The  plaintiffs  not  only  failed  to  prove  a  perfect  title,  bot 
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proved  no  title  at  all  to  the  land  or  timber  in  question.  While 
Stiger's  affidavit  was  that  he  remained  in  the  uninterrupted,  quiet, 
peaceable,  adverse,  and  notorious  possession  of  lots  328  and  329» 
until  he  sold  and  conveyed  the  same  to  Hopkins,  and  his  (Sti^ 
ger's)  ownership  and  possession  of  these  lots  extended  over  a  period 
of  twenty  years,  during  aU  of  which  time  he  paid  taxes  on  them, 
and  that  during  the  twenty  years  of  his  ownership  he  had  houses,, 
fences,  buildings,  and  improvements  placed  upon  certain  of  the 
lands  described  in  the  deed  from  William  B.  Van  Benschoten  to 
him,  and  that  his  acts  of  ownership  and  possession  extended  over 
and  embraced  all  of  the  property  described  in  this  deed,  it  is 
very  clear  that  he  was  only  swearing  to  h}§  own  conclusion.  The 
deed  to  him  embraced  some  21,560  acres  of  land,  consisting'  of 
lots  containing  490  acres  each,  and  situated  in  as  many  as  five 
different  counties ;  and  the  payment  of  taxes  on  all  of  the  lands 
embraced  in  the  deed  and  the  actual  possession  of  one  or  more 
of  the  lots,  other  than  328  and  329  in  Ware  county  or  some  one 
of  the  other  lots  which  was  contiguous  to  these,  was  not  even  con- 
structive possession  of  such  two  lots.  The  undisputed  evidence  is 
that  there  was  no  actual  possession  of  the  two  lots  in  question,  or 
of  any  lot  conveyed  in  the  deed  contiguous  to  these  lots.  It  fol- 
lows, therefore,  that  even  if  the  threatened  injuries  would  be  ir^ 
reparable  or  if  the  plaintiffs  would  be  saved  the  necessity  of  a 
multiplicity  of  suits,  they  were  not  entitled  to  an  injunction,  be- 
cause they  failed  to  prove  title  to  the.  land  or  timber  in  question. 
Judgment  reversed.  All  the  Justices  concur^  except  SimmonSy 
C.  «/*.,  absent. 


BI6BY,  executrix,  v.  DOUGLAS,  administrator,  et  al.  \m~m\ 

1133    635 

!•  At  common  law,  where  one  surety  paid  off  the  principars  debt,  or  mo^  (125  rao 

than  his  share,  he  conld  compel  contribution  from  his  cosureties.  Civil 
Code,  J  2002,  is  but  a  codification  of  this  principle  of  the  common  law,  and 
is  not  of  statutory  origin. 

2.  The  surety  entitled  to  contribution  may  sue  his  cosureties  upon  the  written 
evidence  of  indebtedness  (in  which  case  the  period  of  limitation  would  be 
that  applicable  to  instruments  of  its  class),  or  upon  the  impiiied  contract 
raised  by,  law  in  favor  of  one  surety  against  his  cosureties  f<^  contribution 
(in  whidi  instance  the  period  of  limitation  would  be  that  of  an  implied  aa- 
smnpsit}. 
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B.  Civil  Code,  §8766,  which  provides  that  '*  All  suits  for  the  enforcement  of 
rights  accruing  to  individuals  under  statutes,  acts  of  incorporation,  or  by 
operation  of  law,  shall  be  brought  within  twenty  years  after  the  right  of  ac- 
tion accrues,^'  is  applicable  to  cases  where  the  liability  thus  created  is  fai 
favor  of  an  individual,  or  a  class  to  which  he  belongs,  as  distinguiBhed 
from  one  arising  under  the  general  law  in  favor  of  the  public  at  lai^ge. 

JLrgued  Jane  21,  —  Decided  August  2,  190S. 

Action  for  contribution.  Before  Judge  Lumpkin.  Fulton 
superior  court.     August  12,  1904 

On  the  11th  day  of  February,  1904,*  Mrs.  Elizabeth  Kate 
Bigby,  as  executrix  of  the  last  will  and  testament  of  John  & 
Bigby,  brought  suit  against  Hamilton  Douglas,  as  administra- 
tor^  of  the  estate  of  J.  T.  Warnock,  and  S.  Eberhart  and  A.  J. 
Bethune,  alleging,  in  substance,  that  her  testator  and  J.  T.  War- 
nock, S.  Eberhart,  and  A.  J.  Bethune  were  joint  accommodation 
indorsers  on  a  certain  promissory  note  given  by  the  Eagle  & 
Phoenix  Manufacturing  Company  to  the  National  Bank  of  the 
Republic,  of  New  York  City,  for  the  principal  sum  of  $40,000, 
dated  June  1,  1894,  and  payable  on  demand ;  that  on  the  13th 
day  of  May,  1896,  the  holder  of  the  note  demanded  payment  of 
the  maker,  and,  upon  refusal  to  pay,  the  note  was  protested  in.  the 
manner  and  form  prescribed  by  law,  and  due  notice  given  to  the 
indorsers ;  that  on  the  16th  day  of  May,  1896,  plaintiffs  testator 
transferred  certain  shares  of  bank  stock  to  the  payee  of  the  note, 
as  additional  security  for  the  indebtedness,  the  stock  being  the 
individual  property  of  plaintiffs  testator  and  being  transferred  by 
him  on  account  of  his  liability  as  indorser ;  that  subsequently,  in 
December,  1898,  the  National  Bank  of  the  Republic,  the  payee 
and  owner  of  the  note  and  pledgee  of  the  bank  stock,  sold  the 
stock  under  a  power  of  sale  conferred  upon  it,  and  applied  the 
proceeds  to  the  satisfaction  and  payment  of  the  $40,000  note; 
and  that,  because  of  this  payment,  Warnock,  Eberhart,  and 
Bethune  became  liable  to  plaintiffs  testator  to  contribute  their 
pro  rata  share  of  the  amount  of  the  note  by  virtue  of  their  l^al 
obligation  so  to  do  as  indorsers  of  the  note.  The  plaintiff  prayed 
judgment  against  each  of  the  defendants  for  his  pro  rata  share 
of  the  joint  indebtedness  which  had  been  discharged  by  her  tes- 
tator in  the  manner  above  stated.  To  this  declaration  the  de- 
fendants filed  their  several  demurrers  upon  the  ground,  amongst 
others,  that  any  cause  of  action  which  may  have  accraed  by 
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reason  of  the  facts  allied  was  barred  by  the  statute  of  limita-^ 
tions.  The  court  sustained  this  ground  of  demurrer  and  dis- 
missed the  plaintiffs  action,  and  the  bill  of  exceptions  sets  forth 
an  assignment  of  error  upon  this  judgment 

Aiiderson  &  Anderson  and  A,  H,  Cox,  for  plaintiff.  Slaton  & 
jPhUlips,  Hatcher  &  Carson,  and  J.  H.  Martin,  for  defendants. 

Evans,  J.  (After  stating  the  facts.)  It  is  well-settled  law  in 
this  State  that  an  accommodation  indorser  is  to  be  considered  as 
a  mere  surety.  Civil  Code,  §  2969.  The  plaiutiff^'s  petition  pre- 
sents a  case  of  the  payment  by  one  accommodation  indorser  of 
the  principal  debt  to  the  creditor,  and  a  claim  for  contribution 
from  the  other  indorses.  It  is  insisted  by  the  plaintiff  in  error 
that  the  cause  of  action  set  forth  in  the  petition  is  predicated 
neither  upon  the  subrogation  of  her  testator  to  the  rights  of  the 
payee  of  the  note,  nor  upon  any  implied  contract  on  the  part  of 
the  defendants  to  make  contribution,  but  upon  their  statutory  Ua- 
bility  so  to  do,  arising  under  the  Civil  Code,  §2992,  which  declares 
that:  "Where  several  are  sureties  for  the  same  principal,  for  the 
same  sum  of  money,  either  by  one  or  by  distinct  instruments,  and 
one  pays  more  than  an  equal  share  of  the  sum,  he  may  compel 
contribution  from  his  cosureties.  If  one  of  the  cosureties  be  in- 
solvent, the  deficiency  in  his  share  must  be  borne  equally  by  the 
solvent  sureties."  The  payment  of  the  joint  indebtedness  by  one 
of  several  sureties  entitles  him  to  sue  his  cosureties  upon  the  writ- 
"ten  evidence  of  indebtedness  (in  which  case  the  period  of  limita- 
tion would  be  that  applicable  to  instruments  of  its  class),  or  to 
sue  upon  the  implied  contract  raised  by  law  in  favor  of  one 
surety  against  his  cosureties  f  or  ^contribution  (in  which  instance 
the  period  of  limitation  would  be  that  of  an  implied  assumpsit). 
HuU  V.  Myers^  90  Oa,  674.  Admittedly  the  plaintiff  is  barred 
by  lapse  of  time  from  pursuing  either  of  these  remedies.  But  it 
\a  contended  that  the  right  of  a  surety  to  compel  contribution 
ttom  his  cosureties  is  a  statutory  right,  and  therefore,  under  the 
Civil  Code,  §  3766,  the  cause  of  action  is  not  barred.  That  sec- 
tion provides  that  "  All  suits  for  the  enforcement  of  rights  accru- 
ing to  individuals  under  statutes,  acts  of  incorporation,  or  by 
operation  of  law,  shall  be  brought  within  twenty  years  after  the 
right  of  action  accrues."  The  evident  purpose  of  this  section  is 
to  fix  a  period  of  limitation  for  special  cases  not  provided  for  by 
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the  general  statute  of  limitations,  or  otherwise,  where  rights  ac- 
cruing to  "individuals"  are  sought  to  be  enforced,  A  statutory 
liability  is  one  that  depends  for  its  existence  upon  the  enactment 
of  a  statute,  and  not  upon  the  contract  of  the  parties.  Pure  v. 
Mdhone,  32  Ga,  253.  The  right  of  one  surety  to  compel  contri- 
bution from  a  cosurety,  recognized  and  declared  in  the  Civil  Code, 
§  2992,  is  not  of  statutory  origin.  The  section  of  the  code  just 
cited  is  a  mere  codification  of  the  common  law.  As  was  pointed 
out  in  Lumpkin  v.  MUlSf  4  Ga,  343,  under  the  common  law,  as 
understood  and  applied  prior  to  the  time  of  the  Revolution,  where 
a  surety  paid  oflf  a  debt,  he  was  subrogated  to  all  the  rights  of 
the  creditor  upon  the  evidence  of  indebtedness,  and  was  entitled 
to  an  assignment  of  the  security  to  enable  him  to  obtain  satisfec- 
tion  for  what  he  had  paid  beyond  his  own  just  proportion.  See 
also  Irhy  v.  Livingston,  81  Ga,  283. 

But  couching  that  a  new  right  was  created  in  favor  of  the 
surety  by  the  adoption  of  the  code  section  last  mentioned,  still 
the  enforcement  of  that  right  must  be  within  the  period  of  limita- 
tions applicable  to  causes  of  action  which  arise  by  implication  of 
law  from  the  contractual  relations  existing  between  parties  to  an 
■  obligation  which  they  have  voluntarily  assumed.  The  provisions 
of  section  3766  were  not  intended  to  apply  to  a  case  such  as  that 
now  under  consideration.  To  construe  it  as  referring  to  every 
right  conferred  by  statute  or  accruing  "  by  operation  of  law,"  and 
to  stick  to  its  letter  as  thus  interpreted,  would  be  to  nullify  other 
sections  of  the  code  fixing  the  period  within  which  an  aggrieved 
party  shall  bring  an  action  in  assumpsit  or  one  for  damages  arising 
out  of  the  violation  of  or  failure  to  perform  a  legal  duty  imposed 
upon  another  under  the  common  law  or  by  statute.  In  Harris  v. 
Smith,  68  Ga.  461,  the  provisions  of  this  section  were  held  not 
to  apply  to  an  action  in  assumpsit  brought  by  a  defendant  in  fi.  fa. 
against  a  sheriff  for  the  balance  of  funds  in  his  hands  after  paying 
ofT  the  fl.  fa.  under  which  he  had  sold  property  belonging  to  the 
defendant  in  execution;  and  Mr.  Justice  Crawford  said  (page 
463) :  That  the  act  of  which  this  section  is  a  codification  "does 
not  apply  to  the  case  before  us,  we  think  very  clear;  if,  indeed,  it 
were  made  so  to  apply,  we  are  at  a  loss  to  see  where  it  would 
stop ;  for  every  right  to  recover  arises  in  some  way  by  operation 
of  law ;  and  if  we  stick  to  the  letter  of  this  act,  there  would  be 
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but  few  cases  barred  by  the  statute  of  four  years."     As  he  also 
pointed  out,  "the  legislature  was  dealing  with  rights  accruing  to 
individuals  under  statutes  and  acts  of  incorporation,  the  latter  of 
which,  especially  about  the  date  of  the  passage  of  the  act,  had 
given  rise  to  great  litigation  in  the  State.     In  some  of  the  cades 
growing  out  of  both  statutory  and  charter  liabilities  of  parties,  it 
was  held  that  obligations  arose  which  were  *  quasi  ex  contractu, 
and  imposed  by  operation  of  mere  law/   Banks  vs.  Darden,  18  Oa. 
341."      So   the  conclusion  announced  by  the  court  was  that: 
'^  Looking  at  the  act  and  the  judicial  decisions  of  the  times,  it 
would  seem  that  these  words  ["  by  operation  of  law "]  were  in- 
tended to  apply  to  such  rights  as  arise  in  connection  with,  though 
not  strictly  under,  the  very  words  of  the  statutes  or  acts  of  in- 
corporation."    In  other  words,  the  (Jeneral  Assembly  had  in  con- 
templation rights  conferred  by  law  upon  particular  individuals, 
and  not  upon  the  general  public,  because  they  sustainefl  a  peculiar 
relation  to  the  incorporators  of  certain  chartered  institutions  or 
were  by  special*  enactment  given  privileges  in  return  for  services 
to  be  performed  by  them  for  the  benefit  of  the  public,  or  were  for 
some^  other  reason  entitled  to  enforce  rights  which  they  did  not 
share  in  common  with  their  fellow-citizens.     The  rights  referred 
to  were  such  as  could  be  asserted  by  certain  persons,  not  in  their 
capacity  as  members  of  the  public  who  came  within  the  protection 
of  a  general  law,  but  as  particular  '* individuals"  who  were  by 
special  enactment  expressly  designated  by  name,  or  who  belonged 
to  a  designated  class  to  the  members  of  which,  but  to  none  others, 
such  rights  might  accrue  "under  statutes,  acts  of  incorporation, 
or  by  operation  of  law."     With  these  strictly  personal  rights  the 
pablic  at  large  has  no  concern.     To  r-^ghts  which  are  conferred  by 
law  upon  members  of  the  public  at  lar^e,  as  such,  section  3766  has 
no  application.      That  this  is  true  was  recognized  in  the  case  of 
Savannah  Canal   Co.  v.  Shuman   98  Oa.  171,   wherein    Chief 
Justice  Simmons  said  (page  173):     "In  order  to  bring  the  case 
within  this  section,  the  liability  would  have  to  be  one  expressly 
created  in  favor  of  an  individual  or  a  class  to  which  he  belongs,  as 
distinguished  from  one  arising  under  the  general  law  in  favor  of  all 
persons  who  might  be  injured  by  a  breach  of  the  corporate  duty" 
imposed  upon  the  canal  company.    In  that  case  the  plaintiff  made 
•complaint  that  the  defendant  did  not  keep  its  canal  in  such  condi- 
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tioQ  as  to  enable  bim  to  transport  bis  lumber  and  wood  over  it  in 
boats ;  and  he  sued  for  damages  sustained  by  reason  of  its  breach 
of  public  duty.  The  trial  court  held  that  the  provisions  of  the 
code  section  last  cited  applied  to  the  cause  of  action,  and  it  was 
not  barred  because  suit  was  not  brought  within  four  years  from 
the  time  the  right  of  action  accrued;  but  this  court  took  the 
opposite  view,  holding  that  the  twenty-year  period  of  limitation 
did  not  apply.  In  the  present  case  the  court  below  held  that  the 
right  of  a  surety  to  contribution  was  not  one  of  statutory  origin ; 
that  the  provisions  of  the  Civil  Code,  §2992,  were  a  mere  codifica- 
tion of  the  common  law;  that  the  remedy  of  the  plaintiffs  intes- 
tate, on  paying  off  the  joint  indebtedness,  was  either  on  the  note 
or  on  the  implied  assumpsit :  and  that  therefore  the  cause  of 
action  was  barred.  We  concur  in  this  interpretation  of  the  law ; 
and  the  judgment  sustaining  the  demurrer  is 

Affirmed.      All   ihe  Justices   concur,  except  Simmons^    C.   Jl, 
absent,  and  Lumpkin,  J,,  disqualified. 


BASS  DRY  GOODS  COMPANY  v.  ELECTRIC  STORAGE 
BATTERY  COMPANY. 

Where  a  certiorari  was  sostained  because  all  the  evidence  submitted  by  the  de- 
fendant in  certiorari  on  the  trial  of  the  case  before  the  magistrate  was  inad- 
missible, it  was  not  error  for  the  judge  of  the  superior  court  to  refuse  to 
render  a  final  judgment,  and  to  remand  the  case  for  a  new  triaL 

Argaed  June  22, —  Decided  August  2,  1906. 

Certiorari.  Before  Judge  Lumpkin.  Fulton  superior  court. 
September  7,  1904. 

Dodd,  Newman  &  Dodd,  for  plaintiflf  in  error. 
Mai/son,  Hill  &  McGill,  contra. 

Fish,  P.  J.  The  Electric  Storage  Battery  Company  sued  the 
Bass  Dry  Goods  Company,  in  a  justice's  court,  upon  a  contract 
and  open  account,  and  obtained  judgment  The  defendant  carried 
the  case  to  the  superior  court  by  certiorari,  alleging  that  the  judg- 
ment was  contrary  to  law,  because  the  magistrate  had  admitted  in 
evidence  certain  interrogatories  which  had  not  been  properly  exe- 
cuted and  other  inadmissible  documentary  evidence  (which   con- 
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stituted  all  the  evidence  submitted  by  the  plaiDti£f)>  and  asked 
that  the  court  render  a  final  judgment  in  its  favor.  The  judge 
sustained  the  certiorari  on  the  ground  that  the  plaintiffs  evidence 
was  inadmissible,  but  remanded  the  case  for  a  new  trial ;  and  the 
defendant  excepted. 

In  the  case  of  Seaboard  Air-Line  Railway  v.  Blue,  120  Oa, 
228,  it  was  held :  "When  the  only  error  alleged  in  a  petition  for 
certiorari  is  that  the  verdict  therein  complained  of  is  contrary  to 
law  and  to  the  evidence,  and  it  appears  that  -the  evidence  de- 
manded a  verdict  for  the  plaintiff  in  certiorari,  the  superior  court 
should,  of  course,  sustain  the  certiorari ;  but  it  would  be  erro- 
neous in  such  a  case,  though  there  he  no  eonflict  in  the  evidence,  to* 
render  a  final  judgment  in  his  favor.  This  is  so  for  the  reason 
that  in  such  a  case  the  error  complained  of  is  not  *  an  error  in  law 
which  must  finally  govern  the  case,*  and  further,  because  it  could 
not  be  known  with  certainty  that  the  evidence  on  another  trial 
would  be  the  same;"  citing  Holmes  v.  i^e,  107  Ga.  784;  Ala. 
Great  Southern  JR.  Co.  v.  Austin,  112  Ga.  61 ;  Williams  v.  Brad* 
ford,  116  Ga.  705.  As  the  present  record  does  not  make  a  case 
**  where  the  error  complained  of  is  an  error  of  law  which  must 
finally  govern  the  case,"  but  only  the  erroneous  admission  of  cer-. 
tain  evidence  which  made  out  the  plaintiffs  case,  the  trial  judge 
did  not  err  in  remanding  the  case  to  the  justice  for  a  new  triaL 
Granting  that  had  the  magistrate  refused  to  admit  the  evidence 
of  the  plaintiff,  which  the  superior  court  held  inadmissible,  a  ver- 
dict would  have  been  demanded  for  the  defendant  in  the  absence 
of  further  evidence  by  the  plaintiff,  still  the  judge  did  not  err  in 
declining  to  render  a  final  judgment,  for  he  could  not  have  known 
that  in  the  event  of  such  ruling  by  the  justice  the  plaintiff  would 
not  have  been  able  to  have  sustained  its  case  with  other  and  ad- 
missible evidence ;  and  further,  "  because  it  could  not  be  known 
with  certainty  that  the  evidence  on  another  trial  would  be  the 
same." 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent,  and  Lumpkin,  J.,  disqualified. 
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Southern  Railway  Company  v.  Henry. 

Cahdlbb,  J.  ThiB  was  an  action  for  damages  against  a  railroad  company 
for  the  killing  of  cattle,  and  was  appealed  by  the  defendant  from  a  justice's 
coort  to  a  jury  in  the  superior  court.  The  jury  returned  a  verdict  for  $50 
in  favor  of  the  plaintiff ;  and  the  defendant  moved  for  a  new  trial,  solely  on 
the  grounds  that  the  verdict  was  contrary  to  law  and  the  evidence.  It  was 
not  denied  that  the  defendants  train  ran  over  the  cattle.  The  evidence  as 
to  the  circumstances  of  the  killing  was  conflicting,  but  that  for  the  plaintiff 
was  sufficient  to  warrant  a  finding  that  if  ordinary  diligence  had  been  used 
by  the  engineer  in  charge  of  the  train  he  could  have  discovered  the  pres- 
ence of  the  cattle  on  the  track  and  have  stopped  the  train  in  time  to  have 
avoided  striking  them.  The  judge  of  the  superior  court  expressed  his  satis- 
faction with  the  verdict  by  overruling  the  motion  for  a  new  trial,  and  that 
judgment  will  not  be  disturbed. 

Judgment  afflrmed.  All  ihe  Justices  concur,  except  Simmons,  C,  J.,  absent,  and 
Lumpkin,  J*,  disqucUified, 

Arfcaed  Jane  22, — Decided  Aogost  2, 1906. 

Action  for  damages.     Before  Judge  Lumpkin.    Fulton  superior 
court.     September  29,  1905. 

P.  H,  Brewster  Jr.,  and  Z.  (7.  liucker,  for  plaintiff  in  error. 
Lowndes  Calhov/n,  contra. 


Veal  u  Hanlon. 


Evans,  J.  1.  By  the  statute  law  of  this  State,  a  landlord  is  bound  to  keep  in 
repair  premises  which  he  has  rented  to  another.    Civil  Code,  §§  8118,  3123. 

2.  If,  after  notice  of  the  defective  condition  of  the  premises  and  after  the  lapse 
of  a  reasonable  time  in  which  to  make  the  needed  repairs,  the  repairs  are 
not  made,  the  landlord  will  be  liable  to  the  tenant  or  a  member  of  his  fajn> 
ily  for  damages  occasioned  by  the  disrepair  of  the  premises,  if  the  injured 
party's  own  negligence  did  not  bring  about  the  injury. 

8.  In  an  action  by  the  wife  of  the  tenant  against  the  landlord  for  personal  in- 
juries alleged  to  have  been  occasioned  by  the  defendant's  failure  to  keep 
in  repair  the  steps  to  the  house,  the  granting  of  a  nonsuit  is  proper  when  the 
evidence  for  the  plaintiff  affirmatively  shows  that  she  had  knowledge  of  the 
defect  in  the  step  and  of  its  dangerous  condition,  and  might,  by  the  ezer> 
cise  of  ordinary  care,  have  avoided  injury. 

Jtuigment  affirmed.    All  the  Justices  concur,  except  Simmons,  C.  J,,  absent. 

Argued  June  24,  —  Decided  August  2,  1906. 

Action  for  damages.    Before  Judge  Calhoun.    City  court  of  At- 
lanta.    October  28,  1904. 

Burton  Smith,  and  J.  A.  Branch,  for  plaintiff. 
Arnold  &  Arnold,  for  defendant. 


Digitized  by  CjOOQIC 


|fl25  249 


6a.)  (dAKCH  TEKM,  1905.  643  |ij»  «« 

SIMS  V.  GEORGIA  RAILWAY  AND  ELECTRIC  CO. 

After  a  trial  judge  has  formally  overruled  a  demurrer  to  a  petition,  holding 
that  upon  the  facts  stated  in  the  petition  the  defendant  is  liable  in  damages 
to  the  plaintiff,  it  is  not  within  the  power  of  the  judge,  at  a  subsequent 
term  of  the  court,  to  review  or  revise  such  ruling;  and  if  no  exception 
thereto  be  taken  by  the  defendant,  but  it  stands  unreversed  when  the 
case  is  ripe  for  a  trial  on  the  merits,  the  trial  judge  should  not,  in  his 
charge  to  the  jury,  give  to  the  defendant  the  benefit  of  the  defense  set 
up  in  the  demurrer,  since  the  questions  thereby  raised  are  res  adjudicata, 
and  the  court  can  not  by  indirection  deprive  the  plaintiff  of  the  estoppel 
he  is  entitled  to  urge  as  against  the  defendant 

Argaed  June  26,  —  Decided  August  2,  1906. 

Action  for  damages.  Before  Judge  Reid.  City  court  of 
Atlanta.     November  5,  1904. 

This  was  a  suit  for  damages,  brought  by  K  F.  Sims  against 
the  Georgia  Railway  and  Electric  Company  upon  the  following 
state  of  facts:  HaintifiF  boarded  one  of  the  cars  of  the  company 
at  the  comer  of  Broad  and  Marietta  streets  in  the  city  of 
Atlanta,  with  a  view  to  going  to  a  point  x)n  the  south  side  of 
the  city.  He  g^ve  to  the  conductor  a  quarter  of  a  dollar  in 
money  of  the  United  States,  which  was  all  the  change  he  had 
with  liim,  and  the  conductor  returned  to  him  two  five-cent 
pieces  and  one  ten-cent  piece.  The  ten  cent-piece  was,  as  the 
plaintiif  subsequently  discovered,  a  Canadian  coin.  He  left  the 
car  when  he  arrived  at  his  destination,  and  later  in  the  after- 
noon of  the  same  day  boarded  another  car  for  the  purpose  of 
returning  to  the  center  of  the  city.  When  the  conductor  in 
charge  of  this  car  came  to  him  to  collect  fare,  he  gave  the  con* 
ductor  this  Canadian  coin,  having  spent  his  other  change.  The 
conductor  took  it  from  him,  and  then  in  a  most  abrupt,  offensive, 
and  boisterous  manner,  and  in  a  loud  tone  of  voice,  told  plaintiff 
the  money  was  counterfeit,  and  accused  him  of  trying  to  pass 
it  off  as  good  money.  Plaintiff  tried  in  vain  to  explain  that 
it  was  not  counterfeit,  but  simply  a  Canadian  coin,  and  that 
another  of  the  company's  conductors  had  given  it  to  him  the 
same  afternoon;  that  it  was  all  the  change  he  possessed,  and  if 
it  was  not  good,  he  would  make  it  good.  Plaintiff  also  told  the 
conductor  what  was  his  business  address.  The  conductor  re- 
fused to  accept  this  explanation,  and  while  he  did  not  put  plain- 
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tiif  off  the  car  or  threaten  to  do  so,  he  still  demanded  other 
money  and  kept  quarreling  about  the  matter  until  the  car  arrived 
at  the  comer  of  Whitehall  and  Alabama  street,  at  which  point 
the  car  stopped  and  plaintiff  endeavored  to  alight.  The  con- 
ductor stopped  him  in  a  most  abrupt  manner,  placed  him  under 
arrest,  and  turned  him  over  to  a  policeman,  much  to  his  incon- 
venience, embarrassment,  and  humiliation,  as  there  were  ladies 
and  gentlemen  on  the  car  whose  attention  and  curiosity  were 
aroused  by  the  conductor's  abusive  treatment  of  him,  and  at  the 
time  the  conductor  arrested  him  and  turned  him  over  to  the 
policeman  quite  a  crowd  was  present  and  observed  what  oc- 
curred. The  suit  was  returnable  to  the  March  term,  1903,  of 
the  city  court  of  Atlanta,  at  which  term  the  presiding  judge 
passed  on  and  overruled  a  demurrer  to  the  petition  which  had 
been  filed  by  the  defendant  company.  No  exception  was  taken 
to  the  judgment  overruling  its  demurrer.  On  October  10,  1904, 
during  a  subsequent  term  of  the  court,  the  case  was  tried  on 
its  merits,  and  resulted  in  a  verdict  in  favor  of  the  company. 
The  plaintiff  made  a  motion  for  a  new  trial,  but  the  court  de- 
clined to  set  the  verdict  aside,  and  he  excepted. 

Alonzo  Field  and  A.  M,  Brandy  for  plaintiff.  Sosser  &  Bran^ 
don,  W,  T.   Colquitt,  and  B.  J.  Conyers,  for  defendant. 

Evans,  J.  (After  stating  the  facts.)  The  objections  to  the 
plaintiffs  petition  raised  by  the  defendant  company's  demurrer 
were,  (1)  that  it  was  immaterial  whether  one  of  its  conductors  had 
or  had  not  given  to  him  the  Canadian  coin  which  he  tendered  to 
the  conductor  of  the  car  which  he  boarded  for  the  purpose  of  r^ 
turning  to  the  center  of  the  city ;  (2)  that  the  facts  recited  were 
not  such  as  to  render  the  company  Hable  to  the  plaintiff  as  a 
passenger  for  the  abusive  treatment  of  its  conductor  in  charging 
him  with  endeavoring  to  pass  a  counterfeit  coin;  and  (3)  that  the 
company  could  not  be  held  It^Uy  responsible  for  the  act  of  the 
conductor  in  placing  the  plaintiff  under  arrest,  the  petition  not 
alleging  that  the  "defendant  company  authorized  said  arrest  or 
had  any  part  in  having  the  same  made."  The  right  of  the  plain* 
tiff  to  recover  upon  proof  of  the  allegations  made  in  bis  petition 
was  adjudicated  favorably  to  him  by  the  judgment  oveiraling  the 
demurrer.  ''  Until  duly  set  aside,  that  decision  is  conclusive,  and 
the  question  thereby  settled  is  to  be  r^rded  as  res  ad  judicata." 
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Hollis  V.  Helms,  115  Oa.  7.  In  this  judgment  the  defendaat  com- 
pany acquiesced,  neither  filing  exceptions  pendente  lite  nor  bring- 
ing it  under  review  by  a  direct  bill  of  exceptions  to  this  court. 
On  the  trial  of  the  case,  therefore,  the  only  question  for  determi- 
nation was  the  amount  of  the  damages  sufifered  by  the  plaintiff, 
in  the  event  he  sustained  by  proof  the  allegations  of  fact  on 
which  he  based  his  right  of  recovery.  Richmond  Hosiery  Mills 
V.  W.  U,  Tel  Co.y  123  Ga.  216.  The  defendant  company  was 
precluded  from  calling  into  question  the  right  of  the  plaintiff  to 
recover  upon  such  proof  being  made.  Oa.  Northern  Ry.  Co.  v. 
Hutching,  119  Oa.  504.  As  was  remarked  by  Mr.  Justice  Cobb 
in  Kelly  v.  Strouse,  116  Oa.  891-892,  "If  the  defendant  calls  in 
question  the  sufficiency  of  the  petition  by  demurrer,  as  he  has  a 
right  to  do,  and  the  court  renders  an  erroneous  decision  holding 
that  the  petition  sets  forth  a  cause  of  action,  when  in  truth  it 
does  not,  and  the  defendant  acquiesces  in  this  decision,  of  course 
no  one  will  contend  that,  after  the  time  allowed  by  law  has  ex- 
pired for  bringing  under  review  this  erroneous  decision,  the 
defendant  can  be  heard  to  say  that  the  petition  sets  forth  no 
cause  of  action."  When  a  case  is  in  limine,  the  trial  judge  may 
of  his  own  motion  interpose  to  prevent  a  miscarriage  of  justice, 
provided  "  there  is  no  estoppel  of  which  either  party  may  take 
advantage."  Ibid.  874.  But  it  is  not  within  the  power  of  the 
trial  judge  to  give  to  either  party  the  benefit  of  a  contention 
which  he  is  himself  estopped  to  urge.  Thus,  in  McCaruUess  v. 
Conley,  115  Oa.  48,  it  was  held  that  "Where  an  amendment  to 
pleadings  has  been,  in  term^  duly  allowed,  it  is  not,  after  the  term 
has  expired,  within  the  power  of  the  court  to  revoke  the  order 
of  allowance  and  strike  the  amendment  on  the  ground  that  it  was 
in  the  first  instance  erroneously  allowed."  During  the  term  of 
the  court  at  which  a  judgment  is  rendered,  it  is  within  the  breast 
of  the  presiding  judge  and  may  be  vacated  upon  proper  cause 
ahown;  but  after  the  term  has  expired,  the  judgment  "is  upon 
the  roll"  and  is  not  subject  to  review  or  revision  by  the  trial 
court.     1  Black,  Judg.  §  157. 

Applying  to  the  present  case  the  well-settled  principles  of  law 
above  stated,  we  are  of  the  opinion  that  the  court  erred  in  not 
granting  the  plaintiff  a  new  trial.  The  plaintiff  presented  a  writ- 
ten request  to  charge  to  the  effect  that  if  one  of  the  company's 
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conductors  gave  to  the  plaintiflf  the  Canadian  coin  which  he  ten- 
dered as  fare,  the  conductor  to  whom  it  was  offered  was  bound  to 
accept  it  as  legal  tender.  The  judge  declined  to  charge  as  re- 
quested ;  and  instructed  the  jury  that  if  the  plaintiff  did  not  enter 
the  incoming  car  of  the  defendant  company  prepared  to  pay  his 
fare  in  lawful  currency  of  the  United  States,  he  would  not  occupy 
the  position  of  a  passenger.  The  jury  were  further  instructed, 
in  effect,  that  the  company  could  not  be  held  liable  in  damages 
for  the  act  of  its  conductor  in  placing  the  plaintiff  under  arrest, 
unless  the  conductor  was  acting  within  the  scope  of  the  authority 
expressly  conferred  upon  him  by  the  company  and  it  was  con- 
templated by  his  master  that  he  should  make  such  an  arrest 
The  court  declined  to  give  a  charge  requested  in  writing  by  the 
plaintiff's  counsel,  in  which  the  proposition  was  stated  that  if  the 
conductor  took  hold  of  the  plaintiff  and  turned  him  over  to  a 
policeman  while  engaged  in  the  performance  of  the  company's 
business  and  in  the  line  of  his  duty,  because  of  the  non-payment 
of  fare  and  because  he  refused  to  accept  the  Canadian  coin  as 
fare,  then  the  company  would  be  responsible  for  the  conduct  of 
its  conductor.  The  requests  to  charge  were  in  accord  with  the 
theory  of  liability  upon  which  the  plaintiff's  petition  was  framed ; 
the  instructions  which  the  court  gave  to  the  jury  practically 
precluded  the  plaintiff  from  a  recovery  under  the  evidence  sub- 
mitted. Irrespective  of  whether  or  not  the  plaintiff's  petition  set 
forth  a  cause  of  action,  he  was,  as  the  court  had  adjudged  in 
passing  on  the  compan/s  demurrer,  entitled  to  damages  upon 
making  proof  of  the  allegations  of  fact  upon  which  he  reUed  for 
a  recovery.  It  was  not  within  the  power  of  the  trial  judge  to 
review  his  ruling  upon  the  demurrer,  or,  by  indirection,  give  the 
company  the  benefit  of  a  defense  which  it  had  thereby  urged, 
since  it  had  acquiesced  in  the  decision  of  the  court  that  there  was 
no  merit  in  any  of  the  objections  to  the  petition  which  the  com- 
pany urged  by  way  of  demurrer.  The  court  did  not  err  in  re- 
fusing to  allow  the  plaintiff  to  prove  the  value  of  the  Canadian 
coin  which  he  tendered  as  fare.  Its  value,  if  any  it  had,  was 
immaterial,  even  upon  his  theory  of  the  case,  as  he  took  the  posi- 
tion that  the  company  was  responsible  for  his  having  no  other 
money  with  which  to  pay  his  fare,  and  therefore  could  not  set  up 
the  defense  that  he  was  not  prepared  to  pay  his  fare  in  lawful 
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currency  of  the  United  States.  As  to  the  right  of  the  plaintiif 
to  recover,  irrespective  of  the  judgment  rendered  on  the  demurrer 
to  his  petition,  we  express  no  opinion.  The  important  fact  is 
that  this  question  is  res  adjudicata,  as  the  plaintiff  insisted  in  his 
motion  for  a  new  trial 

Judgment  reversed.     All  the  Justices  concur^  except  Simmons^ 


COMMISSIONERS  OF  MoINTOSH  COUNTY  v.  AIKEN 
CANNING  COMPANY. 

1.  Where  in  a  dvil  case  the  party  proceeded  against  is  designated  and  de- 
scribed by  a  wrong  name,  the  objection  of  misnomer  should  be  taken  by  a 
plea  in  abatement,  and  not  by  a  motion  to  dismiss. 

2.  Where  in  such  a  case  the  party  defendant,  whether  a  corporation  or  a  natu- 
ral person,  appears  and  pleads  to  the  merits  by  the  true  name  without  rais- 
ing the  objection  of  misnomer  the  error  as  to  the  name  of  such  party  is 
waived. 

3.  Where  upon  the  hearing  of  an  application  for  mandamus  it  appears,  from 
the  answer  of  the  respondent  to  the  mandamus  nisi,  that  issues  of  fact  are 
involved  in  the  cause,  which  are  material  to  a  proper  determination  of  the 
same,  it  is  erroneous  to  grant  a  mandamus  absolute,  without  submitting 
such  issues  to  a  jury. 

Submitted  June  29,—  Decided  August  8,  1906. 

Mandamus.  Before  Judge  Seabrook.  Mcintosh  superior 
court.      May  22,  1905. 

The  Aiken  Canning  Company  brought  a  petition  for  mandamus 
against  ''the  Board  of  Commissioners  for  the  County  of  Mcintosh 
and  City  of  Darien,"  alleging  that  the  defendant  was  a  corpora- 
tion having  charge  and  control  of  the  county  affairs  of  Mcintosh, 
county,  Georgia.  In  the  petition  it  was  alleged  that  the  peti- 
tioner, desiring  to  transplant  oysters,  in  accordance  with  the  pro- 
visions of  the  Political  Code,  §  1*694,  applied  by  petition  to 
the  defendant,  in  the  terms  of  this  code  section,  for  its  consent 
and  approval  of  petitioner's  proposed  action;  that  the  defendant^ 
in  violation  of  petitioner's  rights,  failed  and  refused,  and  still 
fails  and  refuses,  to  give  its  consent  and  approval  as  required  by 
law.  A  copy  of  the  plaintiff's  application  to  the  defendant  was 
attached  to  the  petition  for  mandamus.  The  prayer  was  for  the 
writ  of  mandamus,  directed  to  the  defendant,  commanding  and 
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requiring  it  to  give  its  consent  and  approval  to  the  action  desired 
by  the  plaintiff.  The  facts  alleged  in  the  petition  were  verified 
by  the  affidavit  of  the  general  manager  of  the  canning  company. 
A  rule  nisi  was  granted  on  April  20, 1905,  requiring  the  defend- 
ant to  show  cause,  etc.,  on  the  4th  Monday  in  May,  1905,  aiid 
ordered  served  upon  the  defendant ;  and  process  was  issued,  re- 
quiring the  defendant  to  answer  the  plaintiff's  petition  at  the 
next  term  of  the  superior  court  of  Mcintosh  county.  On  May 
15,  1905,  the  defendant  filed  its  answer,  which,  after  stating  the 
case,  began  as  follows :  ''  And  now  comes  the  Oommissioners  of 
Mcintosh  County,  a  corporation  that  has  been  served  as  the  de- 
fendant in  the  above-entitled  cause,  and,  answering,  says:"  etc. 
Ill  this  answer  the  "Commissioners  of  Mcintosh  County"  ad- 
mitted that  the  petition,  a  copy  of  which  was  attached  to  the 
plaintiff's  petition  for  mandamus,  was  presented  to  "it,''  and  that 
"  it "  failed  and  refused  to  give  its  consent  as  therein  prayed  for, 
but  denied  that  such  refusal  was  in  violation  of  the  plaintiff's 
rights.  It  alleged  that  there  was  no  such  territory  within  the 
county  of  Mcintosh  as  is  covered  by  section  1694  of  the  Political 
Code,  and  to  which  the  defendant  could  grant  the  privileges  that 
had  been  asked  for  by  the  plaintiff,  and  that  all  the  oyster  beds 
within  the  limits  of  the  county  and  within  one  thousand  feet  of 
the  shore  line  at  mean  low  tide  are  either  leased,  owned  by  per- 
sons, or  are  such  beds  as  are  resorted  to  by  the  citizens  of  the 
State  for  procuring  oysters  for  consumption  or  for  sale;  and  that 
a  mandamus  would  be  nugatory  and  fruitless,  and  should,  under 
the  Civil  Code,  §  4870,  be  refused.  The  case  came  on  to  be  tried 
at  the  May  term  of  the  superior  court,  when  the  defendant 
"  moved  to  dismiss  the  proceedings  in  said  case  as  to  it,  because 
the  petition'  and  rule  nisi  served  upon  it  was  a  proceeding  against 
the  'Board  of  Commissioners  for  the  County  of  Mcintosh  and 
City  of  Darien,'  and  not  against  the  *  Commissioners  of  Mcintosh 
County.' "  The  court  overruled  this  motion,  and  the  defendant 
excepted.  The  plaintiff  offered  an  amendment  to  its  petition, 
changing  the  name  of  the  defendant  so  that  it  should  read  ^Com- 
missioners of  Mcintosh  County,'*  which  amendment  was  allowed 
by  the  court  over  the  objection  of  the  defendant,  to  which  ruling 
the  defendant  also  excepted.  '*  Plaintiff  then  orally  moved  the 
court  to  make  the  mandamus  absolute,  claiming  that  the  answer 
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of  the  defendant  did  not  admit  of  the  introduction  of  any  evi- 
dence^  and  had  not  raised  any  question  of  fact  that  could  be  de- 
termined at  that  time ;  and  after  argument  of  counsel,  the  court 
sustained  the  motion  of  plaintiff  and  adjudged  and  decreed'  that 
the  mandamrB  absolute  issue  as  prayed/'  to  which  ruling  and 
judgment  the  defendant  excepted. 

Charles  M.   Tyson,  for  plaintiff  in  error. 
Kay,  Bermet  &  Conyers,  contra. 

Fish,  P.  J.  (After  stating  the  facts.)  1,  2.  The  proper  method 
by  which  to  have  ndsed  the  question  made  by  the  motion  to  dis- 
nuss  was  by  plea  in  abatement,  which  has  not  been  abolished  in 
this  State.  But,  irrespective  of  the  method,  the  objection  came 
too  late.  The  defendant  had  appeared  and  filed  its  defense  to  the 
merits,  admitting  in  its  answer  that  it  had  been  served  as  the 
defendant  in  the  case.  All  the  authorities  recognize  the  dilatory 
nature  of  the  objection  upon  the  ground  of  misnomer  of  the  de- 
fendant, and  the  necessity  of  making  it  as  such.  14  Enc.  Fl.  &  Pr. 
296.  The  objection  must  be  taken  in  limine,  and  the  cases  hold 
that  where  a  party,  whether  a  natural  person  or  a  corporation,  is 
sued  under  a  wrong  name,  and  appears  and  pleads  by  the  true 
name,  without  raising  the  objection  of  misnomer,  the  error  is 
waived  and  the  defendant  will  be  concluded.  Rhodes  v.  Louisville, 
121  Ga.  553 ;  McCreery  v.  Everding,  54  Cal.  168 ;  GUbert  v.  Nan- 
tucket  Bank,  5  Mass.  97;  City  of  Kingfisher  v.  Pratt,  4  Okla.  284 ; 
Hammond  v.  Starr,  79  Cal.  556  (where  the  defendant  was  sued 
as  "  iEtna  Iron  Work,  a  corporation,"  when  the  true  name,  by 
which  it  appeared  and  pleaded,  was  "iEtna  Iron  Works  Com- 
pany"); Board  of  Commissioners  v.  Huffman,  134  Ind.  4  (where 
the  complaint  was  against  "The  County  of  Huntington,"  when  it 
should  have  been  against  "The  Board  of  Commissioners  of  Hunt- ' 
ington  County");  Chicago  &  Alton  R.  Co.  v.  Heinrich,  57  111. 
App.  399,  affirmed,  157  HI.  388  (where  the  defendant,  the  "Chi- 
cago and  Alton  Railroad  Company,"  was  misnamed  in  the  dec- 
laration as  the  "Chicago,  Alton  and  St.  Louis  Railroad  Company"). 
This  rule  is  especially  applicable  in  this  State,  where  all  misno- 
mers in  civil  proceedings,  "whether  in  the  Christian  names  or 
surnames,''  may,  on  motion,  '*be  amended  and  corrected  instan- 
ter,  without  -working  unnecessary  delay  to  the  party  making  the 
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same."  Civil  Code,  §  5102.  This  section  applies  to  corporations 
as  well  as  to  natural  persons.  Central  Railroad  v.  Roger s^  66  ffa. 
252 ;  Johnson  v.  Central  Railroad^  74  Oa.  397 ;  Chattanooga  IL 
Co.  V.  Jackson,  86  Oa.  676.  It  follows  that  the  court  did  not  err 
in  allowing  the  amendment  which  corrected  the  misnomer  as  to 
the  defendant.  As  the  plaintiff  had  the  right  to  make  this  amend-  • 
ment  at  any  stage  of  the  cause^  it  also  follows  that  even  if  the 
court  had  erred  in  overruling  the  defendant's  motion  to  dismiss, 
such  error  would  have  been  cured  hj  this  amendment. 

3.  In  our  opinion,  the  court  erred  in  holding  that  the  answer 
did  not  raise  any  question  of  fact  to  be  determined  by  a  jury,  and 
in  making  the  mandamus  absolute  upon  the  admissions  of  the  de- 
fendant in  its  answer.  The  section  of  the  Political  Code  under 
which  the  application  to  the  board  of  commissioners  was  made  by 
the  canning  company  is  as  follows:  ''It  shall  not  be  lawful  to 
take  or  catch  any  oysters  in  any  of  the  waters  of  this  State  with 
or  by  a  scoop,  rake,  drag,  or  dredge,  or  by  the  use  of  any  other 
instrument  than  the  oyster-tongs  heretofore  in  general  use  for  tak- 
ing oysters,  except  within  the  waters  more  than  one  thousand  feet 
distant  from  the  shore-line  at  ordinary  mean  low  tide.  Oysters 
may  be  taken  by  any  means  or  device  from  any  private  bed  by 
the  owner  or  lessee  thereof,  and  for  the  purpose  of  transplanting  to 
other  beds  in  this  State,  from  territory  unleased  within  said  limits 
of  one  thousand  feet ;  but,  in  the  last  case,  only  upon  the  consent 
and  approval  of  the  county  commissioneiB  for  the  county  within 
which  said  territory  may  be  located,  or  upon  the  consent  and 
approval  of  the  ordinary  of  those  counties  which  may  have  no 
board  of  county  commissioners,  which  consent  shall  be  given  in  all 
cases  in  which  application  is  made  for  the  purpose  of  transplanting 
oysters  to  other  beds  within  the  waters  of  this  State,  from  such 
beds  as  are  not  resorted  to  by  the  citizens  of  this  State  for  the 
purpose  of  procuring  oysters  for  consumption  or  for  sale."  PoL 
Code,  §  1694.  The  position  of  the  defendant  in  error  is,  that  as 
its  application  was  for  permission  to  take  oysters,  for  the  purpose 
of  transplanting  to  other  beds  within  this  State,  from  such  public 
oyster  beds  as  are  not  resorted  to  by  the  citizens  of  this  State  for 
the  purpose  of  procuring  oysters  for  consumption .  or  for  sale,  the 
board  of  commissioners  had  no  discret^ion  whatever  in  the  matter, 
but  was  bound  to  grant  the  application,  upon  its  mere  presenta* 
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tion,  whether  there  were  any  such  beds  within  the  county  of  Mc^ 
iDtosb  or  not;  and  the  judge  below  evidently  took  the  same  view 
of  the  matter.     We  think  this  is  too  literal  a  construction  of  the 
statute.     If  the  law  means  this,  it  is  strange  that  the  legislature 
sbould  have  required  that  any  application  should  be  made  to  the 
board  of  county  commissioners,  or  ordinary,  as  the  case  may  be,, 
for  permission  to  take  oysters,  within  the  limits  defined,  by  any 
means  or  device,  for  the  purpose  of  transplanting  to  other  beda 
within  this  State,  from  such  beds  as  are  not  resorted  to  by  the 
citizens  of  this  State  for  the  purpose  of  procuring  oysters  for  con^ 
sumption  or  sale.     Why  require  the  application  to  be  made  to  the 
board  of  commissioners,  if  under  no  circumstances  the  board  can 
refuse  to  grant  it  ?     It  seems  to  us  that  the  purpose  in  requiring 
the  application  to  be  made  in  such  a  case  as  this  must  be  to  pro-^ 
tect  the  oyster  beds  of  a  county  from  depredation  by  any  and 
everybody  who  might  undertake  to  gather  oysters  therefrom,  by 
the  use  of  any  sort  of  means  or  device  that  they  might  see  fit  ta 
employ,  under  the  pretense  of  taking  them,  for  the  purpose  of 
transplanting  within  the  waters  of  this  State,  from  unleased  landa 
not  resorted  to  by  the  citizens  of  the  State  for  the  purpose  of  pro- 
curing oysters  for  consumption  or  sale.     We  are  of  opinion  that,, 
under  this  section  of  the  code,  the  proper  county  authority  has,  at, 
least,  the  power  of  passing  upon  the  bona  fides  of  the  application, 
and  of  refusing  to  grant  it,  if  the  circumstances  are  such  as  ta 
warrant  the  conclusion  that  the  application  is  not  in  fact  made  for 
the  purpose  therein  expressed,  or  if  there  are  no  oyster  beds, 
within  the  waters  of  the  county  to  which  the  consent  asked  for 
could  apply.    In  the  application  of  the  canning  company  to  the 
board  of  commissioners  it  was  allied  that  the  appUcant  waS: 
^  the  owner  and  lessee  of  large  territory  of  oyster  beds  and  lands 
situate,  lying,  and  being  in  the  waters  of  Mcintosh  county."    This 
allegation  must  have  been  made  for  the  purpose  of  showing  the 
good  faith  of  the  applicant  and  indicating  in  what  waters  within 
this  State  the  oysters  were  to  be  transplanted.     And  we  will  say 
here  that  we  think  that  in  every  appUcation  of  this  character  the 
county  authority  applied  to  should  be  informed  of  the  locality 
where  it  is  proposed  to  transplant  the  oysters;  otherwise  there 
might  be  no  way  of  ascertaining  whether  the  oysters  are  to  be 
transplanted  to  other  beds  within  the  waters  of  this  State  or  not^ 
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In  its  answer  to  the  petition  for  mandamus  the  board  of  commis* 
sioners  emphatically  denied  the  all^tion  that  the  canning  com- 
pany is  the  owner  and  lessee  of  large  territory  of  oyster  beds  and 
lands  in  the  waters  of.  Mcintosh  county^  and  allied  that  from  the 
fact  that  this  **  misstatement"  was  made  in  the  application  to  the 
board,  and  from  the  further  fact  that  there  are  no  oyster  beds  in 
Mcintosh  county  to  which  the  consent  asked  for  could  apply,  it 
believed  that  the  application  was  ^'  but  a  subterfuge  on  the  part  of 
the  plaintiff  so  as  to  prey  upon  the  oyster  beds  of  Mcintosh 
county,  .  .  which  are  not  subject  to  the  provisions  of  code  sec- 
tion 1694."  Under  these  circumstances,  taking  the  all^ation 
that  there  are  no  such  oyster  beds  in  Mcintosh  county  to  be  true, 
we  think  the  board  bad  the  power  and  was  justified  in  refusing 
the  application.  The  answer  presented  two  questions  of  fact,  to 
be  determined  by  a  jury,  viz. :  (1)  Whether  there  were  any  oyster 
beds  in  Mcintosh  county  to  which  the  permission  asked  for  could 
apply;  and  (2)  whether  the  applicant  was  really  the  owner  or 
lessee  of  any  oyster  beds  or  lands  in  that  county  upon  which  it 
proposed  to  transplant  the  oysters. 

It  is  true  that  the  section  of  the  code  in  question  declares  that 
whenever  the  application  is  made  for  the  purpose  specified  in  the 
statute,  and  is  limited  to  such  unleased  oyster  beds  as  are  not  re- 
sorted to  by  the  citizens  of  this  State  for  the  purpose  of  procuring 
oysters  for  consumption  or  sale,  it  shall  be  granted ;  but  this  does 
not  necessarily  mean  that  the  applicant  shall  be  the  exclusive 
judge  of  the  purpose  for  which  the  application  is  mada  Suppose 
that  the  application  is  not  in  fact  made  for  the  purpose  specified 
in  the  statute,  but  recites  on  its  face  that  it  is,  is  the  board  or  tjie 
ordinary  compelled  to  grant  it  ?  Suppose  the  real  purpose,  behind 
the  application,  is  to  take  the  oysters  for  the  purpose  of  trans- 
planting them  within  the  waters  of  another  State,  or  for  the  use 
of  a  canning  factory  owned  or  operated  by  the  applicant^  or  for 
the  purpose  of  selling  them  in  their  natural  state,  and  the  board 
of  commissioners  or  the  ordinary  know  or  have  good  reason  to 
believe  this,  must  the  permission  be  granted  upon  the  mere  pre- 
Bentation  of  the  application  ?  We  can  not  believe  that  the  legisla- 
ture intended  that  whenever  an  application  of  this  character  is 
presented  to  the  ordinary,  or  board  of  commissioners,  it  must  be 
granted,  even  though  it  is  not  made  in  good  faith,  but  is  a  m^^ 
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subterfuge  or  pretense  under  which  to  cover  an  ill^al  purpose. 
For  these  reasons,  we  think  the  court  should  have  submitted  the 
two  question  above  indicated  to  the  jury,  and  should  not  have 
granted  a  mandamud  absolute  unless  both  were  answered  by  the 
jury  in  the  affirmative.  If  the  canning  compauy  was  not  the 
owner  or  lessee  of  any  oyster  beds  or  lands  in  Mcintosh  county ,^ 
upon  which  it  could  transplant  the  oysters  which  it  wished  to 
take,  then  its  application  should  not  have  been  granted ;  for  it  did 
not  indicate,  in  the  application,  a  purpose  to  transplant  the  oys- 
ters  upon  any  other  oyster  lands  within  this  State.  If  there  is  no 
territory  within  the  county  of  Mcintosh  to  which  the  application 
could  apply,  the  refusal  to  grant  it  was  proper,  as  granting  it 
would  be  a  mere  perfunctory  and  senseless  act.  At  any  rate,  if 
this  be  true,  the  court  ought  not  to  grant  a  mandamus  absolute ; 
for  this  extraordinary  writ  is  never  issued  for  the  mere  purpose 
of  settling,  in  favor  of  the  applicant  for  it,  a  question  in  which  he 
can  have  no  real,  substantial  interest.  ^^  Mandamus  will  not  be 
granted  when  it  is  manifest  that  the  writ  would,  for  any  cause, 
be  nugatory  or  fruitless."     Civil  Code,  §  4870. 

Jiidgmeiit  reversed.     All  the  Justices  concur ^  eaxept  Simmons^ 
C,  J,,  absent 


BAILEY  V.  DEVINE  et  at. 

1.  A  note  executed  and  made  payable  in  another  State  by  a  citizen  of  Georgia 
is  governed,  as  to  its  validity,  force,  and  effect, ^>y  the  lex  loci ;  and,  in 
the  absence  of  proof  as  to  the  law  of  that  State,  the  common  law  is  pre- 
sumed to  be  of  force. 

2.  In  order  for  duress  of  imprisonment,  either  actual  or  threatened,  to  have 
been  available  at  common  law  as  a  defense  to  a  contract,  the  imprisonment 
must  have  been  unlawful. 

8.  An  imprisonment  may  be  originally  lawful,  and  become  unlawful.  If  one 
is  in  jail  under  a  charge  of  murder,  and  another  threaten  to  detain  him 
in  prison  for  an  indefinite  period  and  prevent  a  trial  from  taking  place, 
this  would  amount  to  a  threat  of  unlawful  imprisonment. 

4.  A  parent  may  avoid  a  contract  given  under  duress  of  imprisonment  of 
a  child. 

6,  Where  an  attorney  at  law  has  been  employed  by  a  parent  to  defend  hi& 
son,  who  is  in  prison  charged  with  murder,  and  the  fee  for  such  service 
has  been  agreed  upon,  a  promise  to  pay  to  such  attorney  for  another 
attorney  an  additional  sum  due  him  by  witnesses  against  the*son,  for  se« 
coring  their  release  from  jail,  is  without  consideration. 

ArguedJune  29,  —Decided  Aagnst3,  1906. 
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Complaint  Before  Judge  Hodges.  City  cooit  of  Macoo. 
October  1,  1904. 

Thomas  H.  Devine  brought  suit  against  Mrs.  S.  A.  Bailey  and 
W.  H.  Bailey,  on  a  promissory  note.  The  note  was  for  $500, 
was  executed  by  the  defendants  in  Pueblo,  Colorado,  and  made 
payable  to  Devine  &  McAliney  at  the  First  National  Bank  of  that 
place.  The  defendant  Mrs.  Bailey  filed  an  answer,  setting  up  the 
following  facts:  The  note  was  obtained  from  her  by  Devine  by 
threats,  fraud,  and  duress.  Defendant's  son,  W.  H.  Bailey,  had 
killed  a  man  in  Pueblo,  Colorado,  and  telegraphed  for  his  mother, 
who  resided  in  Macon,  Georgia,  to  come  to  him.  On  arriving  in 
Colorado,  she  found  her  son  incarcerated  in  jail,  charged  with 
murder.  He  had  spoken  to  the  plaintiff  Devine,  an  attorney  at 
law,  with  a  view  to  employing  Devine  to  defend  him.  Mrs. 
Bailey  found  Devine  in  charge  of  her  son's  case,  but  Devine  **de- 
cUned  to  allow  said  case  to,  proceed  to  trial  until  he  should  be 
paid  a  fee."  Mrs.  Bailey  agreed  with  the  attorney  on  a  fee  of 
one  thousand  dollars,  telegraphed  to  Macon  for  that  sum,  and  had 
it  sent  to  her.  After  this  had  been  done,  Devine  informed  her 
that  five  men  had  been  incarcerated  in  jail  and  held  by  the  State 
of  Colorado  as  witnesses  against  her  son;  that  these  five  men 
had  employed  one  McAliney  to  represent  them,  and  had  agreed  to 
pay  him  $500  for  his  services ;  that  the  State  had  released  the  five 
witnesses  from  jail ;  and  they  had  decUned  to  pay  McAliney  the 
S500.  The  case  of  the  defendant's  son  was  set  for  trial  on  the 
day  this  conversation  took  place,  and  Devine  demanded  of  the 
defendant  that  she  pay  McAliney  the  fee  of  $500  before  the  case 
could  proceed ;  plaintifif  stating  that  unless  this  sum  was  paid,  or 
a  note  therefor  given,  he  would  postpone  the  case  and  keep  de- 
fendant's son  in  jail  indefinitely.  Defendant,  being  many  miles 
from  home,  without  friends,  and  absolutely  in  the  power  of  De- 
vine,  and  acting  under  and  being  coerced  by  the  threat  of  Devine, 
gave  the  note  sued  on.  She  never  agreed  to  pay  but  a  thousand 
dollars  as  a  fee  for  representing  her  son.  Defendant  had  nothing 
to  do  with  McAliney  and  had  not  employed  him,  and  gave  the 
note  because  she  was  made  to  believe  that  unless  she  did  so  her 
iBon  would  remain  in  jail  for  an  indefinite  period.  Defendant  also 
pleaded  that  the  note  was  without  consideration,  as  shown  by  the 
facts  above  detailed.     The  couit  struck  the  defendant's  plea,  and 
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entered  up  judgment  against  both  of  the  defendants  on  the  note. 
Mrs.  Bailey  excepted. 

Davis  &  Miller  and  «/*.  G,  Morcocky  for  plaintiff  in  error. 
Hardeman  cfe  Jones,  contra. 

Cobb,  J.  1.  The  note  having  been  executed  in  Colorado,  and 
being  made  payable  there,  its  validity,  force,  and  effect  are  de- 
pendent upon  the  law  of  that  State ;  and  no  law  of  that  State  be- 
ing pleaded,  it  will  be  presumed  that  the  common  law  is  in  force 
with  reference  to  the  defenses  set  up  in  the  defendant's  answer. 
Mass.  Life  Asso,  v.  Bohinson,  104  Ga.  286;  Hollis  v.  Loan  Asso., 
104  Ga.  318;  Kollock  v.  Webb,  113  Ga.  768 ;  Akers  v.  Jefferson 
Bank,  120  Ga.  10*66. 

2-4.  At  common  law  there  were  three  kinds  of  duress, — duress 
of  imprisonment;  duress  per  minas,  resulting  from  fear  of  loss 
of  life,  limb,  mayhem,  or  of  imprisonment ;  and  duress  of  goods. 
10  Am.  &  Eng.  Enc.  Law  (2d  ed.),  321-322;  9  Cyc.  444  445. 
Duress  of  imprisonment  was  available  as  a  defense  to  a  contract, 
if  the  imprisonment,  or  threatened  imprisonment,  was  unlawful. 
See  Clark  on  Contracts  (2d  ed.),  242  et  seq. ;  Hammon  on  Cont. 
§§  134-135,  p.  190  et  seq.  An  imprisonment  which  was  orig- 
inally lawful  might,  by  a  subsequent  abuse  of  it,  become  unlaw- 
ful and  constitute  duress.  1  Story  on  Cont.  (5th  ed.)  §  512.  An 
unlawful  imprisonment,  or  threat  of  unlawful  imprisonment,  of 
one'-s  child  constituted  duress.  Clark  on  Cont.  (2d  ed.),  245;  10 
Am  &  Eng.  Enc.  Law  (2d  ed.)  330;  Southern  Express  Go.  v.  Ty- 
son, 48  Ga.  358,  361.  The  provisions  of  our  code  with  reference  to 
duress  are  broader  than  the  common  law.  The  Civil  Code, 
§  3536,  provides:  "Duress  consists  in  any  illegal  imprisonment, 
or  legal  imprisonment  used  for  an  illegal  purpose,  or  threats  of 
bodily  or  other  harm,  or  other  means  amounting  to  or  tending  to 
coerce  the  will  of  another,  and  actually  inducing  him  to  do  an 
act  contrary  to  his  free  wilL"  Section  3670  declares :  "  The  free 
assent  of  the  parties  being  essential  to  a  valid  contract,  duress, 
either  of  imprisonment,  or  by  threats,  or  other  arts,  by  which  the 
free  will  of  the  party  is  restrained,  and  his  consent  induced,  will 
void  the  contract  Legal  imprisonment,  if  not  used  for  illegal 
purposes,  is  not  duress.**^  It  is  probable  that  the  provisions  of  the 
flections  quoted,  so  far  as  they  relate  to  duress  of  imprisonment. 
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are  no  broader  than  the  common  law ;  and  it  ifiay  be  that  an  im- 
prisonment for  an  illegal  purpose  would  be  an  unlawful  imprison- 
ment within  the  meaniug  of  the  common  law.  See,  in  this  con- 
nection, Southern  Express  Co,  v.  Tyson,  48  Oa.  358,  361 ;  Hunt 
V.  Hunt,  94  Ga.  257;  Graham  v.  Marks,  98  Ga.  67. 

Bailey  was  lawfully  in  jail  in  Colorado  under  a  charge  of  mur- 
der,  but  it  was  not  lawful  to  keep  him  in  jail  indefinitely  with- 
out a  trial.  His  detention  for  any  other  purpose  than  a  trial  at 
the  time  and  in  the  manner  provided  by  law  would  be  unlawfuL 
The  threat  of  Devine  was  to  bring  about  an  abuse  of  the  lawful 
imprisonment  of  Bailey,  in  order  to  cause  his  mother  to  give  the 
note  sued  on.  Such  an  act  would,  even  under  the  strict  com- 
mon-law rule,  constitute  duress.  We  can  well  undei^tand  how 
a  woman,  ignorant  of  the  law,  a  thousand  miles  away  from  home, 
relying  upon  the  supposed  knowledge  of  the  law  and  int^rity  of 
the  pltdntiflf  as  an  attorney  at  law,  might  have  thought  that  he 
was  able  to  carry  his  threat  into  execution,  and  might  therefore 
have  been  coerced  into  a  promise  to  pay  the  sum  sued  for,  to  re- 
lease her  son  from  the  threatened  detention  in  jail  without  trial 
Comment  upon  the  grossly  reprehensible  conduct  of  the  plaintiff, 
as  shown  by  the  answer,  is  unnecessary,  and  would  perhaps  not 
be  proper,  as  he  has  not  been  heard;  but  we  are  clear  that  the 
plea  of  duress  was  good,  and  that  the  court  erred  in  striking  it. 

5.  We  are  also  unable  to  discover,  from  the  facts  pleaded, 
any  valid  consideration  for  the  note.  The  fee  of  the  attorney 
had  been  agreed  on,  and  had  either  been  paid  to  him  or  was 
about  to  be  paid.  The  consideration,  therefore,  for  the  note 
could  not  have  been  the  performance  of  services  in  defense  of 
the  defendant's  son.  Where,  then,  was  the  consideration  ?  The 
witnesses  for  the  State  had  been  released  from  jail.  The  plain- 
tiff and  McAliney  did  not  undertake  to  get  the  witnesses  oa( 
of  the  way;  and  if  they  had,  the  contract  would  have  been  void 
as  against  public  policy.  Rhodes  v.  Neal,  64  Ga,  704  There 
was  no  benefit  accruing  to  the  defendant  by  the  paym^it  of 
the  fee  due  by  these  witnesses  to  McAliney.  She  was  wholly 
a  stranger  to  the  contract  with  him  for  fees.  It  can  not  be  said 
that  the  promise  to  bring  on  the  son's  trial  was  the  considera- 
tion, because  the  plaintiff  had  already  been  paid  to  represent 
the  son,  and  certainly  his    employment  comprehended  the  use 
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of  such  efforts  and  agencies  as  he  could  properly  use  to  bring 
about  the  son's  speedj  trial  and  release  from  custody.  Besides, 
a  promise  to  release  from  an  unlawful  imprisonment  which  the 
promisor  himself  made  unlawful  would  not  afford  any  valid 
consideration  for  a  contract  to  pay  for  such  a  servica  In  any 
view  of  the  facts  set  up  in  the  defendant's  answer,  the  plea  of 
no  consideration  should  not  have  been  stricken. 

Jvdgment  reversed.     All  the  Justices  concur ^  except  Simmons, 
C.  «/".,  absent 


ROSS,  guardian,  v,  JACKSON. 

A  landlord  is  liable  to  one  lawfully  present  on  the  rented  premises,  by  in- 
vitation of  the  tenant,  for  injuries  arising  from  defective  construction,  or 
from  failure  to  keep  the  premises  in  repair,  where  the  defect  is  known  to 
the  landlord  or  in  the  exercise  of  reasonable  diligence  could  have  been 
known,  and  the  injured  person  was  himself  in  the  exercise  of  due  care. 

Argued  Jane  29,  —  Decided  August  3,  1906. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.     October  1,  1904. 

A  suit  for  damages  was  instituted  by  Mary  0.  Jackson  against 
Laura  B.  Johnson,  the  plaintiff  having  received  personal  injuries- 
while  attempting  to  cross  a  porch  connecting  two  of  the  rooms 
of  a  house  belonging  to  the  defendant  and  rented  by  her  to  a 
tenant.  The  plaintiff  alleged,  that  she  was  lawfully  upon  the 
premises  at  the  invitation  of  the  tenant,  and  was  at  the  time  in 
the  exercise  of  due  care ;  that  Ihe  flooring  of  the  porch  suddenly 
gave  way,  causing  her  to  fall  to  the  ground  beneath,  and  she  sus- 
tained permanent  injuries.  She  complained  that  the  defendant 
was  negligent  "by  reason  of  the  fact  that  said  house,  and  the 
flooring,  particularly  where  petitioner  fell  through,  was  defectively 
constructed  and  defectively  maintained,  and  she  was  negligent 
in  not  repairing  the  same  so  as  to  make  it  safe  and  sound.  Her 
negligence  consisted  further  in  the  fact  that  she  made  n6  inspec- 
tion of  this  floor  and  its  underpinning  and  its  condition,  as  it  was 
her  duty  to  do,  and  allowed  the  same  to  become  weak  and  rotten 
and  to  fall  through  as  stated  ;  and  she  was  negligent  in  allowing 
said  floor  to  be  built  there  in  a  most  unworkmanlike  manner  and 
in  a  weak  and  defective  manner,  and  in  allowing  the  same  to  be 
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built  and  remedn  there  without  being  supported  by  proper  joists 
and  props  and  underpinning/'  Subsequently  to  the  filing  of  the 
petition,  John  P.  Ross,  who  had  been  appointed  guardian  of  Laura 
B.  Johnson,  was  made  a  party  defendant  to  the  action.  As  such 
guardian  he  demurred  to  the  petition,  on  the  grounds,  (1)  that 
no  cause  of  action  was  set  forth ;  (2)  that  the  allegations  made 
respecting  the  defective  construction  of  the  house  and  the  failure 
of  the  landlord  to  keep  it  in  repair  were  not  sufl&ciently  full  and 
explicit ;  and  (3)  that  the  plaintiff  did  not  allege  that  the  land- 
lord had  any  notice  or  knowledge  of  the  defects  alleged  to  have 
existed  in  the  floor  of  the  house.  The  demurrer  was  overruled, 
and  the  defendant  excepted. 

John  P,  Boss,  for  plaintiff  in  error. 

Marion   W.  Harris^  contra. 

Evans,  J.  (After  stating  the  facts.)  A  landlord  is  not  an  in- 
surer, but  he  is  under  a  legal  duty  to  keep  the  rented  premises  in 
repair,  and  is  liable  in  damages  to  a  person  who  receives  injury 
while  lawfully  upon  the  premises  and  who  is  in  the  exercise  of 
due  care,  if  the  injury  arises  because  of  the  defective  construction 
of  a  building  erected  on  the  premises  by  the  landlord,  or  because 
of  his  failure  to  repair  defects  of  which  he  knows  or  in  the  exer- 
cise of  reasonable  diligence  ought  to  know.  Civil  Code,  §  3118; 
Ocean  Steamship  Co.  v.  Hamilton^  112  Oa.  901 ;  Stack  v.  Harris, 
111  Oa.  149.  A  tenant  is  entitled  to  exclusive  occupancy  during 
the  term  of  the  tenancy,  and  it  is  his  duty,  if  the  premises  get  out 
of  repair,  to  notify  .the  landlord  of  their  defective  condition.  The 
landlord  is  under  no  duty  to  inspect  the  premises  while  the  tenant 
is  in  possession,  in  order  to  keep  informed  as  to  their  condition. 
The  petition  filed  in  the  present  case  alleged  that  the  landlord,  was 
nei^ligent  in  allowing  the  floor  of  the  porch  to  be  built  in  a  mo^ 
unworkmanlike  manner,  and  in  a  weak  and  defective  manner,  and 
in  allowing  the  same  to  be  built  and  remain  without  being  sup- 
ported by  proper  joists,  props,  and  underpinning.  In  effect,  this  is 
a  stateirrent  that  the  floor  was  defectively  constructed  by  the 
landlord.  No  fair  inference  can  be  drawn  that  it  was  built 
by  a  predecessor  in  title  of  the  landlord.  The  allegation  is  tbcit 
she  was  negligent  in  allowing  the  floor  to  be  bmlt  in  such  ^  uu- 
workmanlike  manner  and  in  allowing  it  to  remain  in  its  unsafe 
condition.     If  at  the  time  of  its  original  constmction  she  had  no 
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interest  in  the  premises,  she  would  not,  of  course,  be  responsible 
for  the  unworkmanlike  way  in  which  the  porch  was  built.  The 
liability  of  a  landlord  for  defective  construction  exists  only  in 
cases  where  the  structure  is  built  by  him  in  person  or  under 
hifl  supervision  or  direction.  If  a  building  were  defectively  con- 
structed by  a  predecessor  in  title,  and  the  landlord  knew  or  by 
the  exercise  of  reasonable  diligence  could  have  known  of  its  im- 
proper construction  before  the  tenancy  was  created,  he  would  be 
answerable  to  the  tenant,  or  to  any  one  lawfully  on  the  premises 
by  invitation  of  the  tenant,  for  injuries  sustained  by  reason  of 
his  failure  to  put  the  premises  in  a  safe  condition,  if  the  person 
sustaining  the  injuries  could  not  have  avoided  the  same  by  the 
exercise  of  ordinary  cara  Construing  the  petition,  then,  as  alleg- 
ing that  the  porch  was  built  in  an  unworkmanlike,  weak,  and 
defective  manner  by  the  landlord,  and  that  the  plaintiff  was  in- 
jured  because  of  the  landlord's  negligence  in  this  respect,  a  cause 
of  action  was  set  forth,  and  there  was  no  merit  in  any  of  the 
grounds  of  the  demurrer. 

Judgw-ent  affirmed.     All  the  Justices  concur^  except  Simmons, 
C,  J.,  absent. 


ADAMS  V.  HAIGLER  et  al.  \^^  §gS 


1.  The  petition  was  not  subject  to  any  of  the  objections  set  forth  in  the  demur- 
rers. The  amendment  offered  thereto  was  germane,  and  did  not  set  out  a 
new  cause  of  action. 

2.  H.  &  F.  entered  into  a  joint  contract  in  writing  with  A.,  to  build  a 
house  according  to  certain  plans  and  specifications,  and  to  complete  the 
work  by  a  named  date.  H.  &  F.  also  gave  bond  with  B.  as  surety, 
the  condition  of  which  was  that  the  principals  should  well  and  truly 
comply  with  all  the  terms  of  the  contract,  or  that  the  surety  would  do  so 
for  them.  F.  alone  began  the  work,  but  abandoned  it  before  its  completion. 
H.  then,  with  the  consent  of  A.,  and  with  the  knowledge  and  at  the  in- 
stance of  B.,  undertook  to  complete  the  building,  but  failed  to  comply  with 
a  provision  of  the  contract  requiring  the  contractors  to  find  all  material, 
labor,  etc.  iJeW,  that  a  stipulation  in  the  contract  authorizing  A.,  in  case 
of  the  default  of  H.  &  F.,  to  employ  a  third  person  to  complete  the  work 
never  became  operative ;  that  the  act  of  H.  in  carrying  on  the  work  was, 
under  the  allegations  of  the  petition,  not  a  novation  but  in  pursuance  of  the 
original  contract ;  that  B's  risk  as  surety  was  not  increased  by  any  act  of 
A.;  and  that  the  condition  of  the  bond  was  broken  by  H^s  failure  to  com- 
ply with  the  terms  of  the  contract, 

B.  A  stipulation  in  a  building  contract,  that^f  any  damage  shall  arise  by  reason 
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of  delay  in  completing  the  work,  and  the  parlies  are  unable  to  agree,  *'  tiie 
same  shall  be  referred  to  arbitrators^*'  will  not  prevent  a  suit  in  the  first.in- 
stance  for  damages  so  occasioned,  unless  it  is  clearly  and  unequivocally 
provided  in  the  contract  that  arbitration  shall  be  either  a  condition  prece- 
dent to  suit,  or  be  tlie  only  mode  for  tlie  assessment  of  damages. 
4.  A  defense  to  a  suit  on  a  building  contract,  that  delay  was  due  to  altera- 
tions and  additions,  and  that  the.  contract  provided  the  contractors  should 
not  be  liable  for  delay  so  occasioned,  should  be  made  the  subject  of  a  plea ; 
and  in  the  absence  of  an  allegation  in  the  petition  that  delay  did  result 
from  such  a  cause,  the  petition  is  not  subject  to  demurrer. 

Argued  June  29,  —  Decided  August  3, 1905. 

Action  on  bond.  Before  Judge  Hodges.  City  court  of 
Macon.      December  10,  1905. 

Adams  brought  suit  upon  a  bond  against  Haigler  and  Frey  as 
principals,  and  Bazemore  as  surety.  The  petition  allied :  The 
plaintiff  entered  into  a  contract  with  Haigler  and  Frey  on  Jan- 
uary 9,  1904,  under  which  they  were  to  build  a  house  of  a  cer- 
tain description  and  do  other  work  stipulated  in  the  contract 
The  plaintiff  fully  complied  with  all  of  his  obligations,  and  lias 
paid  out  upon  the  order  of  Haigler,  for  material  and  labor  in  the 
construction  of  the  house  and  necessary  for  its  completion,  the 
sum  of  S3,514.73,  of  which  a  bill  of  particulars  is  attached  to  tlie 
petition^  but  of  this  amount  the  defendants  are  entitled  to  credits 
which  will  reduce  it  to  $3,426.03.  Frey  utterly  failed  to  comply 
with  the  contract,  and  it  was  absolutely  necessary  for  the  plain- 
tiff to  advance  the  sum  above  referred  to,  to  enable  Haigler  to 
perform  the  work,  and  the  material  was  purchased  and  the  labor 
employed  under  the  direction  of  Haigler.  Haigler  and  Frey  ut- 
terly failed  to  find  all  materials,  labor  and  services,  tools,  scaffold- 
ing, implements,  and  power  of  every  kind  necessary  for  the  full 
completion  of  the  building,  as  set  forth  in  the  specifications  there- 
for, and  as  required  by  the  third  paragraph  of  the  contract ;  and 
the  plaintiff  was  thereby  injured  and  ^damaged  in  the  sum  of 
$426.03,  besides  interest,  that  amount  having  been  expended,  in 
excess  of  the  contract  price,  in  the  purchase  of  materials,  etc., 
necessary  to  complete  the  work  at  the  least  expense.  Haigler 
and  Frey  likewise  utterly  failed  to  comply  with  that  portion  of 
the  contract  which  required  them  to  complete  the  house  on  or 
before  April  15,  1904,  and  have  never  yet  completed  the  same; 
the  house  never  having  been,  sufficiently  completed  for  the  plain- 
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tiff  to  occupy  the  same  until  May  15,  whereby  the  plaiatiff  was 
injured  and  damaged  in  the  sum  of  $40,  the  value  of  one  month's 
rent.  The  house  is  not  yet  completed  in  accordance  with  the 
contract,  the  work  necessary  to  be  done  to  •omplete  it  being  set 
out  in  detail  in  the  petition.  Haigler  and  Frey  have  therefore 
failed  to  well  and  truly  comply  with  all  the  tenns  and  conditions 
set  forth  in  the  contract,  and  have  likewise  failed  to  fully  carry 
out  and  comply  with  their  obligations  in  the  particulars  above  set 
out ;  and  Bazemore  has  likewise  failed  to  do  so  for  them.  The 
bond  has  therefore  been  broken,  to  the  injury  and  damage  of  the 
plaintiff.  Attached  to  the  petition  were  copies  of  the  bond  and 
the  contract.  The  bond  was  in  the  sum  of  $500,  payable  to  the 
plaintiff,  and  the  condition  was  that  Haigler  and  Frey  should 
well  and  truly  comply  with  all  the  terms  and  conditions  in  the 
contract  (a  copy  of  whicli  was  attached  to  the  bond),  and  fully 
carry  out  and  perform  all  their  obligations  therein,  or  that  Baze- 
more should  do  so  for  them.  The  contract  provided  that  the 
bouse  should  be  erected  according  to  the  plans  and  specifications 
of  a  named  architect,  which  were  made  a  part  of  the  contract,  and 
that  it  should  be  completed  on  or  before  April  15,  1904;  but 
that  if  any  additions  and  alterations  were  made,  further  time 
should  be  allowed,  if  such  additions  and  alterations  should  be  the 
cause  of  the  delay  and  the  contractors  had  exercised  reasonable 
diligence  in  reference  to  the  same.  Those  portions  of  the  con- 
tract which  are  material  in  the  present  controversy  are  as  follows: 

"3.  The  contractor  shall  find  all  materials,  labor  and  services, 
tools  and  scaffolding,  implements,  and  power  of  every  kind  neces- 
sary for  the  full  completion  of  said  building,  as  set  forth  in  these 
specifications. 

"  4  The  owner  shall  pay  to  the  contractor,  for  the  full,  safe, 
and  perfect  completion  of  the  work,  the  sum  of  $3,000.00 ;  but  if 
the  owner,  with  the  consent  of  the  architect,  shall  direct  in  writ- 
ing any  additions  to,  or  alterations  of,  or  omissions  from  the  plan 
or  works,  the  value  of  such  shall  be  added  to  or  deducted  from 
the  said  sum  of  $3,000.00,  as  the  case  may  be,  such  value  to  be 
computed  by  the  architect,  whose  decision  shall  be  final  and  con- 
clusive on  both  parties  hereto. 

•*  7.  If  the  contractor  shall  become  bankrupt  or  insolvent,  or 
make  an  assignment  for  the  benefit  of  his  creditors,  or  shall  sos* 
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pend  or  delay  the  performance  of  any  part  of  this  contract  for  five 
days  after  a  notice  shall  be  served  upon  him  or  left  at  his  place 
of  abode  by  the  architect,  reqniriDg  him  to  proceed  with  and  per- 
form the  same,  it  slA.ll  be  right  for  the  owner,  with  the  consent 
of  the  architect,  to  enter  upon  and  take  possession  of  the  works, 
and  to  employ  any  other  person  or  persons  to  carry  on  and  com- 
plete  said  works,  and  to  use  the  materials  of  the  contractor  there 
being,  and  the  cost  and  expense  incurred  in  carrying  on  and 
completing  the  said  works  shall  be  deducted  by  the  owner  from 
any  money  due  or  to  become  due  the  contractor ;  and  if  said  work 
is  not  completed  for  the  sum  at  which  the  contmctor  agreed  to 
do  it,  then  the  said  contractor  shall  make  said  overplus  good  to 
said  owner ;  such  overplus  shall  be  a  valid  debt  against  the  con- 
tractor. The  expense  incurred  by  the  owner  as  herein  provided* 
either  for  furnishing  materials  or  furnishing  the  work,  or  both, 
and  any  damage  incurred  through  such  default,  shall  be  audited 
and  certified  by  the  architect,  whose  certificate  thereof  shall  be 
conclusive  upon  the  parties  hereto. 

"  8.  In  case  the  works  and  things  hereby  contracted  to  be  done 
by  the  contractors  shall  not  be  done  and  completed  the  time  here- 
inbefore mentioned,  the  contractor  shall  pay  to  the  owner,  on  de- 
mand, such  damages  as  can  be  shown  by  reason  of  such  delay,* 
for  every  day  that  may  elapse  from  the  appointed  ftnd  actual  time 
of  completion,  as  mentioned  in  clause  1st,  allowance  being  made 
for  delay  (if  any)  occasioned  in  the  execution  and  completion  of 
the  work  by  reason  of  additions  to,  alterations  of,  or  omissions, 
as  provided  for  in  clause  1st,  or  for  strikes,  fire,  or  similar  acci- 
dents ;  and  if  parties  are  unable  to  agree  as  to  the  amount  which 
may  be  claimed,  the  same  shall  be  referred  to  arbitrators,  one  se- 
lected by  the  contractor,  and  one  by  the  owner,  and  these  two 
shall  have  power  to  name  an  umpire,  whose  decisions  shall  be 
binding  on  alL  parties." 

Each  of  the  defendants  filed  a  general  demurrer,  as  well  as  a 
special  demurrer  upon  specified  grounds.  Before  the  demurer  was 
heard  the  plaintiflf  oflfered  an  amendment,  which  is  in  substance 
as  follows:  Bazemore  had  full  notice  and  knowledge  of  the  fail- 
ure of  Frey  to  comply  with  the  contract,  of  the  failure  of  Haig- 
ler  and  Frey  to  find  materials,  labor,  eta,  and  of  the  payments 
made  by  the  plaintiff  as  set^  out  in  the  petition.     He  also  had  full 

Digitized  by  CjOOQIC 


Ga.)  MARCH  TERM,  1906.  663 

notice  and  knowledge  at  the  time  of  the  fact  that  the  plaintiff 
was  completing  the  building  contracted  for.  "  Said  W.  L.  Baze- 
more  himself  procured  the  said  Haigler  to  perform  the  work  as 
set  out  in  the  petition/*  and  Bazemore,  with  full  notice  and  knowl-* 
edge,  utterly  failed  himself  to  carry  out  the  obligations  of  the 
contract  The  plaintiff  acted  in  good  faith,  for  the  purpose  of  re- 
ducing the  damages  arising  by  reason  of  the  breach  of  the  con- 
tract as  much  as  possible,  and.  the  work  was  done  and  material 
purchased  at  the  lowest  possible  sum  necessary  to  construct  the 
building  according  to  the  specifications.  ^  The  court  refused  to  al- 
low the  amendment,  sustained  the  demurrers,  and  dismissed  the 
petition.     To  these  rulings  the  plaintiff  excepted. 

Hardeman  &  Jones  and  K  P.  Johnston,  for  plaintiff. 

M.  Felton  Hatcher,  for  defendants. 

Cobb,  J.  1.  The  amendment  should  have  been  allowed.  It 
was  germane  to  the  petition,  and  did  not  set  forth  a  new  cause  of 
action.  See  City  of  Columbus  v.  Anglin,  120  Ga,  785.  One  of 
the  distinct  terms  in  the  contract  was  that  Haigler  and  Frey  were 
to  find  all  material,  labor,  etc.,  necessary  for  the  full  completion  of 
the  building  as  set  forth  in  the  specifications.  The  condition  of 
the  bond  was  that  they  should  well  and  truly  comply  with  all  the 
terms  and  conditions  of  the  contract.  The  petition  alleged  that 
they  utterly  failed  to  find  material,  labor,  etc.,  which  was  neces- 
sary to  complete  the  building,  and  that  as  a  consequence  the  plain- 
tiff was  damaged  in  a  stated  amount,  being  the  sum  which  he  wa& 
required  to  pay  out  in  excess  of  the  contract  price;  and  the 
amendment  which  was  rejected  alleges  that  this  sum  was  neces- 
sarily expended  for  this  purpose,  and  that  the  labor  and  materials, 
were  secured  at  the  lowest  possible  cost,  a  bill  of  particulars  toi 
the  petition  setting  forth  each  item  that  was  thus  procured. 
These  auctions  in  the  original  petition  and  the  amendment  seem 
to  set  forth  a  complete  cause  of  action  upon  the  bond^and  if  there 
were  no  other  all^ations  in  the  petition,  the  plaintiff  would  be  * 
entitled  to  recover  upon  proof  of  the  averments. 

2.  But  it  is  said  that  under  the  7th  paragraph  of  the  contract 
the  plaintiff  had  no  right  to  take  charge  of  the  work  except  in  the 
manner  therein  specified,  that  is,  that  it  was  necessary  to  give  the 
contractors  five  days  notice  to  continue  the  work,  and,  upon  their 
ftdlure,  to  obtain  the  consent  of  the  architect  to  take  charge  of  the 

Digitized  by  CjOOQIC 


664  ADAMS  V.  HAIGLER.  (123 

work.  It  is  claimed  that  this  provisioa  in  the  contract  was  uot 
complied  with,  that  the  risk  of  the  surety  was  thereby  increased, 
and  that  he  is  discharged  from  any  liability  on  the  bond.  The 
contract  of  Haigler  and  Frey  was  to  complete  the  work.  The 
contract  of  Bazemore  was  to  complete  the  work  for  them  if  they 
failed  to  do  so ;  and  in  the  event  both  failed,  the  contract  of  the 
principals  and  surety  on  the  bond  was  to  indemnify  the  plaintiff 
agaiDSt  loss  on  account  of  such  failure.  The  purpose  of  the  7th 
paragraph  of  the  contract  was  the  protection  of  the  plaintiff 
against  the  failure  of  both  Haigler  and  Frey,  the  plaiatiff  thereby 
being  given  the  right  under  certain  conditions  to  have  the  work 
completed  by  other  persons.  It  would  seem  from  the  allegations 
of  the  petition  that  while  the  contract  was  a  joint  one  of  Haigler 
and  Frey,  the  work  was  first  begun  and  carried  on  by  Frey  alone ; 
and  if  he  had  completed  the  work,  this  would  have  been  a  com- 
pliance with  the  contract,  for  performance  by  either  of  the  joint 
obligors  would  have  been  a  sufficient  compliance  with  the  contract 
When  Frey  abandoned  the  contract,  it  seems  that  Haigler  was 
willing  to  undertake  to  comply  with  the  same,  that  his  willingness 
to  complete  the  contract  was  not  only  known  to  Bazemore,  but 
that  it  was  at  Bazemore's  instance  and  request  that  Haigler  took 
up  the  unfinished  work  of  his  co-obligor,  which  he  had  a  right  to 
do.  It  was  during  the  time  that  Haigler  was  undertaking  to 
comply  with  the  contract  that  he  failed,  certainly  at  one  poiut, 
and  possibly  at  others ;  that  is,  he  failed  to  find  the  material  neces- 
sary. Tlie  plaintiff  did  not  take  the  work  completely  out  of  the 
hands  of  both  Haigler  and  Frey,  as  he  would  probably  have  had  a 
right  to  do,  after  service  of  the  notice  and  the  consent  of  the 
architect,  but  Haigler  was  allowed,  with  the  knowledge  of  Baze- 
more, the  surety,  to  continue  the  work  which  Frey  had  failed 
to  complete.  Both  Haigler  and  Frey  were  under  an  obligation  to 
complete  the  work,  and  it  was  immaterial  to  the  plaintiff  which 
one  actually  did  the  work.  Bazemore,  the  surety,  was  surety  for 
both,  and  he  was  alike  responsible  for  the  failure  of  either.  Haig- 
ler's  taking  the  place  of  Frey  in  the  actual  conduct  of  the  work,  at 
the  instance  of  the  plaintiff,  with  the  knowledge  of  Bazemore,  was 
in  no  sense  a  novation  of  the  contract  Haigler  was  simply  doing 
what  he  was  under  an  obligation  to  do;  and  we  do  not  see  how 
the  risk  of  Bazemore  was  in  any  sense  increased  by  the  work 
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being  shifted  from  one  of  the  contractors  to  the  other  one^  when 
he  was  bound  under  the  bond  for  the  faithful  performance  of  the 
contract  by  each  and  by  both.  The  condition  of  affairs  contem- 
plated by  the  7th  paragraph  of  the  petition  does  not  seem  to  have 
arisen,  that  is,  where  the  plaintiff  would  be  compelled  to  secure 
the  services  of  some  one  not  connected  with  the  original  contract 
to  complete  the  work.  If  the  allegations  of  the  petition  were  that 
both  Frey  and  Haigler  had  entirely  abandoned  the  contract  and 
failed  to  perform  its  conditions,  and  that  the  plaintiff  had  made  a 
new  and  independent  agreement  with  Haigler  to  complete  the 
work,  without  reference  to  the  old  contract,  an  entirely  different 
question  would  have  been  raised ;  and  it  is  probable  that  the  right 
of  the  plaintiff  to  recover  would  have  been  dependent  upon  his 
compliance,  either  literally  or  in  substance,  with  the  stipulations 
of  paragraph  7.  But,  as  we  interpret  the  petition,  this  was  not 
the  case.  Frey  attempted  to  perform,  and  failed.  Haigler  took 
his  place,  and  he  likewise  failed  at  the  point  where  the  contract 
required  him  to  find  the  material.  But  each  was  attempting  to 
carry  out  the  original  contract,  and  Bazemore  was  bound  as  surety 
for  them  on  the  original  contract,  and  was  liable  for  the  failure  of 
each  to  perform  the  contract,  as  he  would  have  been  liable  if 
both  of'  them  had  together  failed  to  perform. 

3.  The  contract  provided  that  the  house  should  be  completed 
on  a  given  day.  It  was  distinctly  alleged  that  the  house  was  not 
completed  on  this  day,  and  there  were  allegations  showing  the 
damage  which  resulted  from  this  failure.  The  failure  to  complete 
the  contract  on  the  day  named  was  a  breach  of  the  bond.  But  it 
is  said  that  the  plaintiff  is  not  entitled  to  recover  this  damage,  for 
the  reason  that  paragraph  8  of  the  contract  requires  the  damage 
to  be  determined  by  arbitration,  and  there  could  be  no  recovery 
of  such  damage  until  there  had  been  an  arbitration  in  the  manner 
provided.  It  is  unquestionably  true  that  parties  may  stipulate  in 
a  contract  that  the  amount  of  damage  in  case  of  a  breach  shall  be 
fixed  by  arbitration.  But  such  a  stipulation  would  not  bar  a 
party  damaged  by  the  breach  from  recovering  the  damages  by 
suit,  even  though  there  were  no  arbitration,  unless  the  provision 
for  arbitration  amounted  to  a  condition  precedent  to  the  right  to 
resort  to  the  courts,  or  arbitration  was  made  the  only  mode  by 
which  the  amount  of  damages  should  be  ascertained      Liverpool 
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Ins.  Co.  V.  Creighton,  51  Oa.  110.  See  also  Cole  v.  Mfg.  Co.,  91 
Tenn.  525.  The  language  of  paragraph  8  of  the  contract  is,  that, 
if  the  parties  are  unable  to  agree  as  to  the  amount  due  for  delay, 
etc.,  "  the  same  shall  be  referred  to  arbitrators."  The  question  is 
whether  the  mere  use  of  the  word  '* shall*'  makes  the  submission 
to  arbitration  a  condition  precedent  to  suit.  We  do  not  think  sa 
In  the  case  of  Hamilton  v.  Insurance  Co.,  137  U.  S.  370,  a  stipu- 
lation in  an  insurance  policy,  where  the  word  ** shall"  was  used 
in  the  same  connection  as  it  was  in  this  contract,  was  held  not  to 
make  the  stipulation  one  which  would  require  arbitration  as  a 
condition  precedent  to  an  action  at  law.  See  also,  in  this  connec- 
tion, Cole  V.  Mfg.  Co.,  supra ;  Southern  Fire  Ins.  Co.  v.  Knight, 
111  Ga.  622  (1).  Parties  have  a  right  to  appeal  to  the  courts 
for  the  assessment  of  damages  to  which  they  may  be  entitled, 
growing  out  of  a  breach  of  a  contract  into  which  they  have 
entered ;  and  while  the  law  authorizes  them  to  make  a  binding 
agreement  that  the  damages  shall  be  assessed  in  other  ways  and 
by  other  tribunals,  either  provided  by  law,  or  created  by  them- 
selves for  this  purpose,  before  any  one  will  be  deprived  of  an 
appeal  to  the  courts  it  must  appear  from  clear  and  unequivocal 
language  in  the  contract  that  such  weis  the  intention  of  the 
parties.  There  may  be  cases  where  a  party  would  be  liable  to  an 
action  for  damages  for  a  failure  to  submit  the  controversy  to  arbi- 
tration upon  an  agreement  to  do  so,  when  such  agreement  could 
not  be  pleaded  in  bar  of  the  action.  Hamilton  v.  Ins.  Co.,  137 
U.  S.  385. 

4.  It  is  isdso  said  that  the  petition  should  have  alleged  that  the 
delay  was  not  due  to  alterations  and  additions  being  made  as 
provided  by  the  contract;  but  we  thilik  this  is  matter  of  defoise 
and  should  be  made  the  subject  of  a  plea.  The  petition  was 
sufficient  to  call  for  an  answer  from  both  of  the  principals  and 
from  the  surety. 

Judgment  reversed.  All  the  Jvstices  concur^  except  Simrrums, 
C.  «/".,  absent. 
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LAMAR,  TAYLOR  &  RILEY  DRUG  COMPANY  v,  LAMAR         fif^I 
et  aL,  executors. 

1.  An  assignment  of  error  to  the  effect  that  the  court  erred  in  s\}8tAining  a 
motion  to  "rule  out  all  of  the  evidence  tending  to  show ''  a  given  state  of 
facts,  without  specify ing,  either  literally  or  in  suhstance,  the  evidence  which 
was  ruled  out,  presents  no  question  upon  which  this  court  can  pass. 

2.  The  bill  of  exceptions  failing  to  clearly  show  upon  what  evidence  the  judg- 
ment directing  a  verdict  was  predicated,  it  can  not  be  determined  whether 
that  judgment  was  or  was  not  erroneous  ;  and  as  it  is  incumbent  upon  the 
complaining  party  to  affirmatively  show  eiTor,  an  affirmance  of  the  judg-«. 
ment  must  result. 

Argued  June  90,  —  Decided  August  3,  1905. 

ComplalDt.  Before  Judge  Hodges.  City  court  of  Macon.. 
January  7,  1905. 

Lane  &  Park,  for  plaintiff  in  error. 

Dessau,  Harris  &  Harris  and  Hall  &   Wimberly,  contra. 

Candler,  J.  This  was  an  action  by  H.  J.  Lamar  and  W.  D. 
Lamar,  as  executors  of  H.  J.  Lamar  deceased,  against  the  Lamar, 
Taylor  &  Eiley  Drug  Company,  to  recover  $4,638.83  principal, 
besides  interest,  alleged  to  be  the  balance  due  on  a  promissory 
note  for  $25,000,  made  by  the  defendant  and  payable  to  the 
plaintiffs.  The  note,  a  copy  of  which  was  set  out  in  tbe  peti- 
tion,  recited  that  it  was  "  given  as  part  purchase-money  as  per 
terms  of  contract  and  agreement  dated  December  27th,  1901^ 
by  and  between  the  Taylor  &  Peek  Drug  Company  and  H.  J. 
Lamar  and  W.  D.  Lamar,  executors  of  the  estate  of  H.  J.  Lamar." 
The  defendant  admitted  the  execution  of  tbe  note  sued  on, 
but  pleaded,  as  stated  in  the  bill  of  exceptions,  accord  and  satis- 
faction, failure  of  consideration,  recoupment,  set-off,  and  fraud. 
At  the  trial,  after  hearing  evidence,  the  court  directed  a  verdict 
for  the  plaintiff  for  $3,335.26  principal,  $507.88  interest  and 
costs;  and  the  defendant  brought  the  case  by  direct  bill  of 
exceptions  to  this  court  for  review.  The  bill  of  exceptions  sets 
out  at  length  the  evidence  introduced  on  the  trial,  and  recites 
that  after  the  introduction  of  this  evidence,  the  plaintiffs  "  moved 
to  rule  out  all  of  the  evidence  showing  or  tending  to  show  any 
representations  made  by  the  parties,  or  either  of  them,  prior 
to  the  execution  of  the  contract,  upon  the  ground  that  such 
testimony  tended  to  vary  the  terms  of  the  written  contract  of 
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sale  between  the  executors  and  the  defendant  company,  and 
upon  the  ground  that  all  such  were  merged  in  the  written  con- 
tract." It  is  also  recited  that  "after  argument  had,  the  codrt 
sustained  the  motion  to  rule  out  all  of  the  evidence  tending  to 
stfow  any  representations  made  on  the  part  of  the  plaintiff  or 
plaintiffs,  either  or  both  of  them,  prior  to  the  making  and  exe- 
<5ution  of  the  contract;"  and  this  ruling  is  assigned  as  error. 

The  defect  in  such  an  assignment  of  error  should  be  readily 
apparent.  No  particular  evidence  is  pointed  out  as  having  been 
excluded  by  the  trial  judge ;  but  the  court  is  asked  to  search  ex- 
haustively through  the  entire  evidence,  culling  therefrom  that 
which,  in  its  opinion,  shows  or  tends  to  show  a  given  state  of 
facts,  consider  that  evidence  as  ruled  out,  and  decide  whether  its 
rejection  was  error.  It  is  hardly  necessary  to  say  that  this  is  a 
task  which  the  law  does  not  impose  upon  us,  and  which  we  can 
not  undertake  to  perform.  No  principle  of  law  is  more  firmly  es- 
tablished than  that  an  assignment  of  error  upon  the  admission  or 
rejection  of  evidence  must  set  the  evidence  out,  either  literally  or 
in  substance ;  and  this  is  true  whether  the  assignment  be  made 
in  a  motion  for  a  new  trial  or  in  a  bill  of  exceptions.  9  Enc  Dig. 
Ga.  Sep.  702.  And  in  the  present  case  it  can  not  be  said  that 
the  assignment  of  error  sets  out  the  evidence  even  in  substance, 
for  it  refers  to  a  voluminous  mass  of  testimony  from  which,  as 
already  stated,  the  court  must,  in  order  to  pass  upon  the  question 
presented,  pick  out  that  which  in  its  opinion  shows  or  tends  to 
show  a  given  state  of  facts.  Counsel  making  the  motion  to  rule 
out  should  have  been  required  to  specify  the  exact  evidence  de- 
sired ruled  out ;  and  the  bill  of  exceptions  should  and  would  in 
that  event  have  with  certainty  indicated  that  which  was  ex- 
cluded. We  are  clear,  therefore,  that  the  assignment  of  error 
upon  the  rejection  of  evidence  presents  nothing  upon  which  this 
court  can  uitelligently  pass ;  and  this,  in  turn,  leaves  us  in  a 
similar  predicament  as  to  the  remaining  assignment  of  error,  viz., 
that  the  court  erred  in  directing  a  verdict  in  favor  of  the  plain- 
tiffs. For  we  have  before  us  a  mass  of  evidence,  some  of  which 
we  are  assured  was  ruled  out  by  the  trial  judge.  Whether  that 
wliich  is  left  will  authorize  the  direction  of  a  verdict  we  are 
unable  to  say ;  because  we  are  not  in  a  position  to  separate  the 
wheat  from  the  chaff — to  say  which  of  the  evidence  it  was  tfiat 
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was  left  in^  and  upon  which  the  direction  of  a  verdict  was  based. 
It  is  incumbent  upon  the  compledning  party  to  show  error,  and  to 
specify  it  plainly  and  distinctly.  In  the  present  case  this  was 
not  done,  and  an  affirmance  of  the  judgment  must  result 

Judgmetd  affirmed.      All  the  Justices  concur,  exupt  Simmons, 
C.  J,,  absent. 


Mineral  Bluff  Board  of  Education  v.  Mayor  and  Council 
OF  Mineral  Bluff. 

Evans,  J.  1.  This  court  has  no  jurisdiction  to  pass  upon  an  asstgnment  of 
error  complaining  of  the  overruling  of  a  demurrer  to  the  answer  of  the 
mayor  and  councilmen  of  a  municipal  corporation  to  an  application  for  the 
writ  of  mandamus,  when  the  trial  court  holds  that  the  answer  presents  an 
issue  of  fact  and  refers  the  issue  of  fact  to  a  jury,  and  when  there  has  been 
no  final  judgment  thereon. 

2.  But  it  has  jurisdiction  to  pass  upon  an  assignment  of  error  complaining  of  a 
refusal  to  sustain  a  motion  to  make  the  mandamus  absolute  ;  because,  if  this 
motion  had  been  granted,  it  would  have  finally  disposed  of  the  case. 

8.  The  motion  to  make  the  mandamus  absolute  was  properly  refused,  because 
the  answer  of  the  respondents  bad  not  been  stricken.  The  sufficiency  of  an 
answer  can  not  properly  be  brought  in  question  by  a  motion  to  enter  a  judg- 
ment in  favor  of  the  plaintiff,  based  on  the  ground  that  the  answer  sets  forth 
no  defense,  after  a  demurrer  to  the  answer  has  been  overruled.  HoUis  v. 
NeltnSy  115  Q(u  5;  Stromberg  v.  Bisbee^  lb.  846. 

Judgment  affirmed.    AU  the  Justices  concur,  except  Simmons,  C.  J.,  absent. 

Submitted  July  1,  —  Dediled  August  8,  1905. 

Petitiou  for  mandamus.     Before  Judge  Grober.    Fannin  supe- 
rior court.     May  24,  1905. 

J.  Z.  Foster,  William  Butt,  and  Jeff  Hedden,  for  plaintiff. 


MEYER  &  COMPANY  v.  JORDAN,  mayor,  et  al. 

Mandamus  will  not  be  granted  to  compel  municipal  authorities  to  levy  and 
collect  a  tax  to  pay  a  judgment  alleged  to  be  held  by  the  applicants  against 
the  mnnicipality,  where  it  appears  that  the  judgment  relied  on  is  not  a 
valid  judgment  against  it. 

Submitted  June  20»  — Decided  August  3,  1906. 

Petition  for   mandamus,     before   Judge   Reagan.      Pike  sa« 
perior  court.      February  4,  1905. 

Digitized  by  CjOOQIC 


670  MEYER  V.  JORDAN.  ( 123 

K  J.  Meyer  &  Company  applied  for  a  writ  of  maDdainus 
against  the  mayor  and  council  of  the  Town  of  Molena,  to  com- 
pel them  to  levy  and  collect  a  tax  sufficient  to  pay  a  judgment 
which  the  plaintiffs  alleged  they  had  obtained  against  the  town. 
The  mandamus  was  denied,  and  they  excepted.  On  the  hearing 
of  the  application  the  record  of  the  suit  and  judgment  on  which 
the  plaintiffs  relied  was  introduced  in  evidenca  The  petition 
alleged  that  Molena  was  a  municipal  corporation  chartered  under 
the  general  laws  of  the  State  in  regard  to  chartering  towns,  con- 
tained in  the  Political  Code,  §§774-797;  that  G.  W.  Bolton 
was  the  mayor,  W.  T.  Cockrell  the  recorder,  and  A.  B.  Harris, 
J.  A.  Carmichael  Jr.,  J.  A.  Melton,  G.  M.  McDowell,  and  J.  H. 
Lawrence  were  the  councilmen;  that  the  town  was  due  the 
plaintiffs  the  sura  of  S598.o0,  besides  interest,  for  whiskies,  gin, 
€tc.,  purchased  from  the  plaintiffs  by  the  mayor  and  council ; 
that  the  mayor,  recorder,  and  councilmen  of  the  town  purchased 
all  of  the  articles  for  the  town ;  and  that  at  the  time  of  the  pur- 
chase the  town  was  engaged  in  conducting  a  dispensary  and 
in  buying  and  selling  whisky,  gin,  and  wine  for  profit  The 
petition  closed  as  follows:  *'That  the  said  mayor,  recorder,  and 
council  of  Molena  refuses  to  pay  petitioners ;  wherefore  process 
is  prayed  against  the  Town  of  Molena,  requiring  the  defendant 
to  be  and  appear,"  etc.  The  process  which  was  issued  stated 
the  case  as  that  of  **  E.  J.  Meyer  &  Co.  vs,  G.  W.  Bolton,  mayor, 
«t  al.,  of  the  Town  of  Molena,"  and  stated  that  "  the  defendants, 
G.  W.  Bolton,  A.  B.  Harris,  J.  A.  Carmichael  Jr.,  J.  A.  Melton, 
Q.  M.  McDowell,  J.  H.  Lawrence,  and  W.  T.  Cockrell,  recorder, 
are  required,  personally  or  by  attorney,  to  be  and  appear,"  etc 
On  the  petition  was  endorsed  an  acknowledgment  of  ser\'ice, 
which  was  signed  by  "  G.  W.  Bolton,  mayor  of  Molena,  W.  T. 
Cockrell,  recorder  of  Molena,"  and  the  other  persons  named  in 
the  process  as  "council  of  Molena."  The  verdict  was  for  the 
plaintiffs  for  the  amount  sued  for.  The  judgment  entered  was 
that  the  plaintiffs  recover  of  "the  defendant,  G.  W.  Bolton,  mayor 
of  Molena,  W.  T.  Cockrell,  recorder,"  and  the  other  persons 
named  as  "  councilmen  of  the  Town  of  Molena."  In  the  record 
appears  a  paper  which  is  headed  with  the  word  "amendment.** 
It  states  the  case  thus:  "E.  J.  Meyer  &  Co.  vs.  The  Towd  of 
Molena.      Suit  in   Pike  superior    court,  Oct  term,  1904."      It 
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alleges  that  "at  the  time  the  defendants  entered  their  acknowl- 
edgment of  service   in  the  above-stated  case,  it  was  by  them 
intended   to  waive  everything   that  was  necessary  to  give  the 
court  jurisdiction,  and  by  inadvertence  on  the  part  of    .  .    the 
attorney  of   record  who  wrote  the  acknowledgment  of  service 
in  said  case  he  wrote  the  words  *  copy  process,'  instead  of  the 
word  *  process/ "     The  petitioners  therefore  moved  the  court  to 
allow  them  to  amend  the  entry  of  acknowledgment  of  service 
accordingly.     At  the  bottom  of  this  paper  is  written  the  follow- 
ing entry :     "  The  foregoing  amendment  is  allowed,  this  February 
2nd,  1905,"  signed  by  the  judge  of  the  superior  court.     There 
is  also  in  the  record  another  paper  above  which  is  written  the 
word  "amendment."      This  states  the  case  in  which  it  is  made 
as  "E.  J.  Meyer  &  Co.  vs.  The  Town  of  Molena.     Application 
for  mandamus,  in  Pike   superior  court,  Oct.  term,  1904."       It 
contains  the  following:     "The  plaintiffs  in  the  above-stated  case 
show  unto  the    court  the  following   facts:    .    .     Counsel  who 
represented  petitioners  in  said  inadvertence  omitted   to  set  out 
in  the  judgment  therein  obtained  in  their  favor  against  the  de- 
fendant, the   Town   of  Molena,  that  said  town  was  a  municipal 
corporation,  chartered  under  the  laws  of  Georgia,  in  the  name  of 
the  Town*  of  Molena,  although  this  fact  was  averred  in  the  peti- 
tion upon  which  said  judgmeni,  was  obtained.    .    .     Petitioners 
move  the  court  to  grant  an  order  allowing  the  movants  to  amend 
said  judgment  by  adding  therein,  and  next  following  the  word 
*Molena'  last  mentioned  in  said  judgment,  the  words,  *a  munici- 
pal corporation  chartered  under  the  laws  of  Georgia,  in  the  name 
of  the  Town  of  Molena,'  so  as  to  make  said  judgment  conform 
in  all  respects  to  the  petition  and  verdict  upon  which  said  judg- 
ment was  entered  up;  petitioner  moves  the  court  to  allow  the 
execution  issued  upon  said  judgment  to  be  amended  by  adding 
the  same  words,  so  the  said  judgment  and  execution  when  so 
amended  will  in  all  respects  conform  to  the  petition  and  verdict 
upon  which  they  issued."      At  the  bottom  of  this  paper  are 
written  the  words:       "Read  and    considered;  the   amendment 
allowed,  this  February  the  2nd,   1905,"  signed  by  the  presid- 
ing judge. 

O.  D.  Dominick  and  E,  C.  Armistead,  for  plaintiffs. 
E.  F.  Dupree  and  jB.   Z.  Bemer,  for  defendants. 
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Lumpkin,  J.  (After  stating  the  foregoing  facts.)  In  the  bill 
of  exceptions  the  two  amendments  dated  February  2,  1905,  are 
referred  to  as  if  they  were  independent  motions  to  amend  the 
acknowledgment  of  service  and  the  judgment.  In  the  record, 
however,  they  appear  to  have  been  tendered  as  amendments  to 
the  petition  for  mandamus.  In  one  instance,  after  stating  the 
name  of  the  case,  the  proposed  amendment  is  headed:  "Suit 
in  Pike  superior  court,  Oct  term,  1904."  In  the  other  it  is  stated 
as  "  application  for  mandamus,  in  Pike  superior  court,  Oct  term, 
1904."  Neither  of  these  descriptions  is  applicable  to  the  suit  in 
which  the  judgment  was  obtained,  which  was  instituted  in  Sep- 
tember, 1901.  The  mere  entry  of  the  words  "amendment  al- 
lowed "  at  the  foot  of  each  of  these  papers,  properly  construed, 
means  that  they  were  respectively  allowed  as  amendments  to  the 
application  for  mandamus.  Such  an  entry  does  not  operate  to 
alter  the  judgment  and  change  it  into  a  shape  entirely  different 
from  tnat  in  which  it  was  rendered.  But  if  these  entries  should 
be  construed  as  orders  seeking  to  amend  the  acknowledgment  of 
service  and  the  judgment  respectively,  they  would  still  not  have 
the  effect  of  making  a  valid  judgment  against  the  municipal  cor- 
poration. No  process  was  ever  issued  against  the  Town  of  Mo- 
lena,  but  only  against  certain  individuals  described  respectively 
as  "mayor,"  "recorder,"  and  "councilraen"  of  that  place.  The 
acknowledgment  of  service  was  similarly  signed.  The  only 
change  sought  to  be  made  was  by  striking  the  word  "copy"  be- 
fore the  word  "  process,"  so  as  to  make  a  waiver  of  process.  It 
still  remained  an  acknowledgment  of  service  and  waiver  of  proc- 
ess by  the  individuals,  and  not  by  the  municipality.  No  plea 
by  the  town  appears  to  have  been  filed.  The  Town  of  Molena, 
therefore,  has  never  been  brought  into  court,  either  by  process 
directed  to  it,  or  by  service  or  acknowledgment  of  service  on  its 
behalf.  This  being  true,  there  was  no  lawful  verdict  against  it, 
and  no  judgment  could  be  entered  against  it,  nor  could  any 
amendment  of  the  judgment  which  was  actually  rendered  have 
that  effect.  The  plaintiffs'  application  for  mandamus,  therefore, 
had  no  valid  judgment  as  a  basis  on  which  to  rest;  and,  without 
regard  to  the  other  questions  raised,  the  refusal  to  make  the  man- 
damus absolute  was  right 

Judgment  affirmed.     All  the  Justices  concur,  except  Sifnmans^ 
C.  J.,  absent. 
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CREDILLE,  executor,  et  al.  v.  CREDILLE  et  al  F^?  7co 

1.  Upon  the  trial,  before  a  jury,  of  an  issue  of  devisavi^  vel  non,  when  in 
the  paper  propounded  as  the  will  the  alleged  testator  has  not  left  his  prop^ 
erty  to  strangers,  but  to  one  of  his  sons  and  such  son's  wife  and  children, 
the  principle  laid  down  in  the  latter  clause  of  section  3258  of  the 
Civil  Code  is  not  applicable,  and  it  is  erroneous  to  give  it  in  charge. 

2.  Upon  the  trial  of  such  an  issue,  the  burden,  in  the  first  instance,  is  upon  the 
propoimder  of  the  alleged  will  to  make  out  a  prima  facie  case,  by  showing 
the  factum  of  the  will  and  that  at  the  time  of  its  execution  the  testator  ap- 
parently had  sufficient  mental  capacity  to  make  it  and,  in  making  it,  acted 
freely  and  voluntarily.  When  this  is  done,  the  burden  of  proof  shifts  to 
the  caveators. 

8.  Declarations  of  the  testator,  made  within  a  few  months  after  the  date  when 
the  alleged  will  purports  to  have  been  executed,  to  the  effect  that  he  had 
not  made  a  will,  and  that  if  he  had  signed  a  paper  purporting  to  be  one,  he 
did  not  know  what  he  was  doing,  are  admissible  in  evidence,  not  as  evidence 
of  the  truth  of  the  facts  so  stated,  nor  as  evidence  that  any  fraud  was 
practiced  upon  him  or  any  undue  influence  exerted  over  him  in  the  matter, 
nor  as  evidence  that  he  had  revoked  the  will,  but  simply  for  the  purpose  of 
showing  the  state  of  his  mind  when  the  paper  purporting  to  be  his  will  was 
executed,  and  whether  or  not  he  then  had  sufficient  mental  capacity  to 
make  a  will,  or  was  then  in  such  a  mental  condition  as  to  be  easily  and 
unduly  influenced  by  another. 

Submitted  May  18,  — Decided  August  8,  1906. 

Petition  to  set  aside  probate.  Before  Judge  Lewis.  Greene 
superior  court.    August  20,  1904. 

Samuel  H.  Sibley  and  James  B.  &  Noel  P,  Park,  for  plain- 
tiffs in  error.     James  Davison,  contra. 

Fish,  P.  J.  Reuben  A.  Credille  died  September  8,  1902,  aged 
seventy-six  years,  leaving  as  his  next  of  kin  four  sons  and  two 
daughters,  all  of  age.  On  the  tenth  of  October  thereafter  a  paper 
purporting  to  be  his  last  will  and  testament  was  probated,  in  com- 
mon form,  by  his  son,  W.  Florence  Credille,  the  date  of  its  execu- 
tion being  February  27,  1902.  In  it  the  testator  gave  the  bulk 
of  .his  property,  consisting  of  his  old  homestead  of  650  acres  of 
land,  to  this  son,  his  wife,  and  children.  He  gave  nothing  to  his 
other  children,  except  to  one  other  son,  to  whom  he  bequeathed 
a  feather  bed  and  pillows.  W.  Florence  Credille  was  named  as 
sole  executor  in  this  instrument.  Some  months  after  the  pro- 
bate the  other  three  sons  and  one  of  the  daughters  of  the  testator 
brought  a  petition  in  the  court  of  ordinary,  to  set  aside  and  cancel 
ibis  will,  against  W.  Florence  Credille,  as  executor  and  as  an  in- 
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dividual,  and  his  wife,  Mrs.  Anuie  Credille,  and  their  seven  minor 
children,  naming  them.  In  the  petition  it  was  charged  that  at 
the  time  the  alleged  will  purported  to  have  been  executed  Reuben 
A.  Credille  was  paralyzed  and  was  totally  lacking  in  capacity, 
both  mentally  and  physically,  to  make  and  execute  a  will ;  that 
at  the  date  of  the  paper  purporting  to  be  his  will  he  was  sick  and 
in  bed  at  the  home  of  W.  Florence  Credille  and  entirely  under  his 
influence;  that  if  he  signed  such  paper  at  all,  he  was  moved 
thereto  by  undue  influence  exerted  over  him  by  said  W.  Florence 
Credille ;  that  if  he  signed  said  will,  it  was  not  his  will,  because 
fraud  was  practiced  upon  him  by  which  he  was  made  to  believe 
that  he  was  signing  an  entirely  different  instrument,  and  that  the 
instrument  probated  was  a  paper  of  which  the  deceased  knew 
nothing  ;  and  that  this  imposition  was  practiced  upon  him  by  W. 
Florence  Credille.  W.  Florence  Credille  was  appointed  guardian 
ad  litem  for  his  children ;  and  the  defendants  answered,  denying 
the  charges  of  the  petition,  and  alleging  that  at  the  date  of  the 
will  the  testator  was  of  sound  mind  and  disposing  memory  and 
fully  capacitated  to  make  a  will,  and  did  make  the  will  in  ques- 
tion, uninfluenced  by  any  of  the  defendants  or  by  any  other  per- 
son, and  of  his  own  free  will  and  mind.  The  case  thus  made  was 
appealed  by  consent  from  the  court  of  ordinary  to  the  superior 
court,  where  it  was  tried,  the  trial  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  caveators  and  setting  aside  the  will.  The 
defendants  moved  for  a  new  trial,  which  was  refused,  and  they 
excepted. 

1.  Upon  the  trial  the  court  gave  section  3258  of  the  Civil  Code 
in  charge  to  the  jury.  That  section  reads  as  follows :  "  A  testator, 
by  his  will,  may  make  any  disposition  of  his  property  not  incon- 
sistent with  the  laws  or  contrary  to  the  policy  of  the  State;  be 
may  bequeath  his  entire  estate  to  strangers,  to  the  exclusion  of 
his  wife  femd  children,  but  in  such  case  the  will  should  be  closely 
scrutinized,  and,  upon  the  slightest  evidence  of  aberration  of  intel- 
lect^ or  collusion  or  fraud,  or  any  undue  influence  or  unfair  deal- 
ing, probate  should  be  refused."  One  ground  of  the  motion  for  a 
new  trial  alleges  that  the  court  erred  in  giving  this  instruction, 
the  assignment  of  error  being  that  tlie  facts  of  the  case  did  not 
authorize  it  and  that  it  tended  to  prejudice  the  case  of  the  pro- 
pounders  in  the  minds  of  the  jury.      We  think  a  new  trial  should 
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have  been  granted  upon  this  ground  of  the  motion.  ITie  testator 
did  not  leave  his  property  to  strangers,  but  to  his  son,  Florence, 
and  his  wife  and  children ;  and  the  strict  rule,  that  upon  the 
slightest  evidence  of  aberration  of  intellect,  or  collusion  or  frauJ, 
or  any  undue  influence  or  unfair  dealing,  probate  of  the  will 
should  be  refused,  which  is  applicable  to  cases  in  which  a  testa- 
tor leaves  his  property  to  strangers,  to  the  exclusion  of  his  wife 
and  children,  should  not  have  been  given  in  charge.  The  con- 
tention that  if  there  were  error,  it  was  harmless,  as  the  evidence 
showed  that  the  testator  did  not  leave  his  property  to  strangers, 
and  therefore  the  jury  would  understand  that  this  rule  or  princi- 
ple was  not  applicable  to  the  case  before  them,  is  in  conflict  with 
the  decision  of  this  court  in  Wetter  v.  Habersham,  60  Oa. ,  193. 
There  a  testatrix,  who  left  no  children  or  descendants  of  children, 
bequeathed  the  bulk  of  her  property  to  strangers,  and  so  be- 
queathed all  of  it,  **  if  the  word  *  strangers '  be  taken  to  mean  any 
persons  not  bearing  the  relationship  of  husband  and  wife  or  chil- 
dren." It  was  held,  that  as  tlie  heirs  at  law  of  the  testatrix,  who 
were  contesting  the  will,  were  her  remote  or  collateral  kindred,  it 
was  erroneous  to  give  in  charge  to  the  jury  the  latter  clause  'of 
this  section  of  the  code.  If  it  is  erroneous  to  give  it  in  charge 
in  a  case  in  which  both  the  legatees  and  the  kindred  excluded  by 
the  will  stand,  relatively  to  the  testatrix,  upon  the  footing  of 
strangers,  then  it  must  follow  that  it  is  equally  erroneous  to  give 
it  in  charge  in  a  case  where  both  the  legatees  and  the  kindred  ex- 
cluded stand  upon  the  footing  of  children.  Tlie  evidence  upon 
which  the  will  in  the  present  case  was  set  aside  by  no  means  de- 
manded such  a  verdict,  and  the  giving  of  this  erroneous  instruc- 
tion requires  the  grant  of  a  new  trial. 

2.  Another  ground  of  the  motion  was,  that  the  court  erred  in 
charging  as  follows:  "The  burden  of  proof  in  the  case  rests  upon 
the  propounders  of  the  will  in  the  first  instance.  In  the  opening 
of  the  case  the  burden  of  proof  is  upon  Florence  Credille  to  pro- 
pound the  will,  and  he  is  here  to-day  asking  that  the  will  be 
sustained  as  a  valid  will.  The  burden  rests  upon  him  to  show 
that  the  paper  was  executed,  and  to  show  the  capacity  of  the 
testator."  There  was  no  error  in  this  chaiga  It  was  in  accord- 
ance with  the  decisions  of  this  court  in  Evans  v.  Arnold,  52  Oa. 
169,  and  Wetter  v.  ffabershaniy  supra.      All  that  the  propounders 
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of  a  will  have  to  do,  iu  a  case  like  this,  is  to  make  out  a  prima 
facie  case,  that  is,  to  show  the  factum  of  the  will  and  that  at  the 
time  of  its  execution  the  testator  apparently  had  suflficient  mental 
capacity  to  make  it,  and,  in  making  it,  acted  freely  and  volun- 
tarily ;  but  they  must  do  this  much  before  the  onus  is  shifted  to 
the  caveators.  In  Thompson  v.  Davitte,  59  Oa.  472,  475,  Bleck- 
ley, J.,  said :  "  The  truth  is,  that  what  the  propounders  have  to 
carry,  on  the  score  of  sanity  and  freedom,  is  more  iu  the  nature  of 
ballast  than  of  cargo.  It  is  just  burden  enough  to  sail  with  —  no 
more."  In  Freeman  v.  Hamilton,  74  Ga.  317,  where  the  paper 
propounded  as  a  will  was  attacked  upon  grounds  similar  to  tliose 
involved  in  the  present  case,  it  was  held  that  while  a  charge,  that 
"  when  a  paper  is  presented  to  the  court  purporting  to  be  a  will,  it 
must  be  satisfactorily  shown  to  the  jury  that  the  person  making  it 
had  legal  capacity  to  make  it ;  that  it  was  freely  and  voluntarily 
made ;  that  it  is  a  fair  and  legal  expression  of  the  intention  ;  the 
burden  of  proof  is  on  the  person  offering  it,"  was  correct  as  far  as 
it  went,  the  court  should  have  gone  further  and  added,  that, 
when  the  propounder  showed  the  testamentary  capacity  of  the 
testator,  and  that  the  will  was  made  freely  and  voluntarily, 
then  the  onus  was  changed,  and  the  burden  of  proof  was  on  the 
caveators  to  make  their  grounds  of  objection  good.  In  the  case 
under  consideration,  it  appears,  from  the  charge  of  the  court  con- 
tained in  the  record,  that  the  instruction  complained  of  was  care- 
fully qualified  in  accordance  with  the  decision  just  above  cited. 

3.  The  motion  for  a  new  trial  also  complained  of  the  admission 
in  evidence  of  various  declarations  made  by  the  testator  after  the 
date  when  the  paper  purporting  to  be  his  will  appears  to  have 
been  executed.  One  of  these  declarations  was  to  the  efifect  that 
he  had  not  made  a  will ;  two  others  were  that  he  never  made  a 
will  in  his  life,  and  the  other  was  that  he  understood  there  was 
what  was  supposed  to  be  a  will  he  had  made  in  Greensboro,  and 
he  wanted  the  person  to  whom  the  declaration  was  made  to  bear 
witness,  if  he  [the  testator]  had  signed  such  a  paper,  he  didn't 
know  anything  about  what  he  was  doing.  These  declaiaticms 
were  admissible,  not  as  evidence  of  the  facts  which  they  purported 
to  declare,  nor  as  evidence  that  any  fraud  was  practiced  upon  the 
testator,  or  any  undue  influence  exercised  over  him,  nor  as  evi- 
dence of  a  revocation  of  any  will  that  he  might  have  made,  but  bs 
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tending  to  show  the  state  of  his  mind  when  the  paper  purporting 
to  be  his  will  was  executed  and  whether  he  then  had  sufficient  ca- 
pacity to  make  a  will,  or  was  then  in  such  a  mental  condition  as 
to  be  easily  and  unduly  influenced  by  another.  Dennis  v.  Weeks^ 
51  Ga.  24;  Mallery  v.  Young y  94  Oa,  804.  The  court  very  care- 
fully and  fully  instructed  the  jury  as  to  the  purpose  for  which 
these  declarations  were  admissible,  and  the  purposes  for  which 
they  were  not  admissible,  and  plainly  told  them  that  such  decla- 
rations could  not  be  considered  as  evidence  to  show  that  the  pa- 
per was  not  executed,  or  that  fraud  and  undue  influence  were 
practiced  upon  the  testator,  or  for  the  purpose  of  revoking  the 
will,  and  that  these  declarations  were  no  proof  of  the  facts  stated 
therein.  There  was  no  error  in  admitting  them  for  the  purpose 
to  which  the  court  limited  their  consideration  by  the  jury. 

The  other  grounds  of  the  motion  are  the  general  ones  and 
grounds  of  the  same  nature,  complaining  that  the  verdict  was 
contrary  to  various  quoted  extracts  from  the  charge  of  the  court 

Jvdgment  reversed.  All  the  Jitstices  concur ^  except  Simmons, 
C  •/.,  absent. 
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The  general  local  option  liquor  law  (Political  Code,  §  1546)  confers  upon  the 
superior  court  as  a  court  jurisdiction  to  bear  and  determine  a  contest  of  an 
election  held  under  the  provisions  of  that  law.  The  question  whether  the 
General  Assembly  could  constitutionally  confer  such  authority  upon  the  su« 
perior  court  is  not  made  in  the  present  case,  though  it  is  settled  that  such 
authority  may  be  conferred  upon  individuals  holding  judicial  office. 
The  proceeding  for  contest  under  the  general  local  option  liquor  law  is  not  . 
an  action  at  law,  or  a  suit  in  equity.  It  is  a  special  statutory  proceeding, 
conferring  power  which  must  be  exercised  within  the  limits  and  by  the 
method  presciibed  by  the  statute. 

Such  a  proceeding  can  not  be  annexed  to  a  suit  at  law  or  a  case  in  equity ; 
nor  can  a  suit  in  equity  be  converted  by  amendment  into  a  proceeding  for 
contest  under  the  statute. 

The  petition  in  the  present  case,  properly  construed,  sets  forth  a  suit  in 
equity,  and  not  a  proceeding  to  contest  an  election  held  under  the  provisions 
of  the  general  local  option  liquor  law. 

It  has  heretofore  been  determined  that  there  was  no  equity  in  the  original 
petition.  While  the  amendment  by  which  certain  allegations  in  that  peti- 
tion were  sought  to  be  stricken  ought  to  have  been  allowed,  as  there  would 
have  been  no  equity  in  the  petition  with  these  allegations  stricken,  a  judg* 
ment  refusing  the  amendment  and  dismissing  the  petition  will  not  be  re- 
versed. 

Argued  July  11,  — I>eci<ied  AuKust  3.  190R. 
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Equitable  petition.     Before  Judge  littlejohn.     Macon  superior 
court.     November  22,  1904. 

Ogburn  and  293  others,  in  a  petition  addressed  to  the  superior 
court  of  Macon  county,  made  the  following  allegations :  On  July 
9,  1904,  a  petition  was  filed  with  the  ordinary  of  that  county,  for 
the  purpose  of  briuging  on  an  election  to  determine  whether  such 
spirituous  liquors  as  are  mentioned  in  the  Political  Code,  §  1548, 
should  be  sold  within  the  limits  of  Macon  county.  Elmore,  the 
ordinary,  upon  the  filing  of  the  petition,  passed  an  order  submit- 
ting the  question  to  the  qualified  voters  of  the  county  as  required  by 
law,  and  further  ordered  that  notice  of  the  election  should  be  pub- 
lished in  a  named  public  gazette  the  requisite  number  of  days.  Al- 
though the  order  was  passed  on  July  9,  the  notice  was  not  pub- 
lished until  July  15  and  appeared  only  in  the  issues  of  a  gazette 
dated  July  15,  22,  and  29,  and  only  15  days  elapsed  from  the  first 
to  the  last  insertion ;  the  first  notice  being  published  only  24  days 
before  the  time  fixed  for  the  election.  On  the  day  named  in  the 
order  the  polls  were  opened  at  the  diflferent  precincts  in  the  county, 
and  a  pretended  election  was  held.  Oh  August  9,  the  day  follow- 
ing the  pretended  election,  the  managers  at  the  different  precincts 
returned  to  the  ordinary  all  the  papers  required  to  be  returned  at 
a  lawful  election,  and  the  ordinary  made  an  attempt  to  consolidate 
the  returns,  and,  after  such  consolidation,  did  declare  that  a 
majority  of  the  votes  had  been  cast  against  the  sale,  and  on  the 
same  day  did  publish  for  the  first  time  the  result  of  the  electioa 
as  declared  by  him,  and  is  proceeding  to  publish  the  same  once  a 
week  for  four  weeks.  Unless  the  ordinary  is  enjoined  from  per- 
fecting the  result  of  said  illegal  election,  the  effect  of  the  publica- 
tion will  be  to  make  illegal  the  sale  of  liquors,  at  least  until  the 
order  is  reversed  or  set  aside.  Petitioners  are  citizens  and  tax- 
payers and  interested  in  the  revenue  arising  from  the  sale  of 
liquors,  and  six  of  them  (named)  are  engaged  in  the  sale  of  spirit- 
uous liquors  and  will  be  deprived,  by  the  illegal  order,  of  their  prop- 
erty, being  compelled  to  close  their  places  of  business.  Peti- 
tioners are  without  a  remedy  except  in  a  court  of  equity  and  by 
the  State's  writ  of  injunction.  The  result  as  declared  by  the 
ordinary  is  not  the  true  result  of  the  election.  A  majority  of  tlie 
votes  cast  at  the  election  was  for  the  sale.  At  one  of  the  precincts 
there  were  39  votes  for  the  sale  and  12  against  the  sale,  and  the 
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ordinary  wilfully  and  fraudulently  rejected  this  precinct  from  the 
consolidation.  At  another  precinct  there  were  197  votes  for  the 
sale  and  203  votes  against  the  sale.  Notwithstanding  the  elec- 
tion at  this  precinct  was  not  held  at  the  proper  place,  the  ordinary 
in  the  consolidation  counted  these  votes.  A  large  number  of 
r^stered  votes,  to  wit  467,  were  deprived  of  their  right  fo  cast 
a  legal  ballot  at  this  precinct,  on  account  of  the  failure  to  establish 
and  open  a  legal  voting  place  in  the  district  At  another  precinct 
51  votes  were  cast  for  the  sale  and  66  votes  against  the  sale. 
These  votes  were  counted  in  the  consolidation,  notwithstanding 
one  of  the  managers  at  the  precinct  was  neither  a  freeholder  nor 
officer  authorized  by  law  to  hold  an  election.  This  was  also  true 
of  one  of  the  managers  at  the  second  precinct  above  referred  to. 
The  petitioners  constitute  more  than  one  tenth  in  number  of  those 
who  voted  at  the  election,  and  the  petition  is  filed  within  twenty 
days  from  the  day  the  ordinary  declared  the  result.  The  prayer 
was  that  the  judge  direct  three  justices  of  the  peace  to  recount 
the  ballots  at  the  three  precincts  above  referred  to,  and  report  the 
result  of  the  recount  at  the  next  term  of  the  superior  court  to 
which  the  petition  was  made  returnable ;  that  the  writ  of  injunc- 
tion be  directed  to  the  ordinary,  enjoining  and  restraining  him 
from  any  further  publication  of  the  result  of  the  election,  and  from 
in  any  manner  attempting  to  enforce  or  carry  into  effect  any 
order  made  by  him  in  reference  to  declaring  the  result  of  the  elec- 
tion; and  that  process  issue,  requiring  the  ordinary  to  be  and 
appear  at  the  next  term  of  the  superior  court  to  be  held  for  the 
county,  to  answer  the  complaint. 

The  petition  was  verified  by  the  oath  of  one  of  the  petitioners. 
Upon  being  presented  to  the  judge,  the  same  was  sanctioned  and 
ordered  filed,  and  a  rule  nisi  was  issued  requiring  the  ordinary  to 
show  cause  on  a  named  day  why  the  injunction  prayed  for 
should  not  be  granted.  It  was  further  ordered  that  three  named 
justices  of  the  peace  recount  the  votes  at  the  three  precincts  re- 
ferred to  in  the  petition.  Attached  to  the  petition  as  an  exhibit 
was  a  copy  of  the  notice  of  the  ordinary  of  the  result  of  the  elec- 
tion as  declared  by  him,  from  which  it  appeared  that  upon  a 
consolidation  there  were  cast  547  votes  for  the  sale  and  570 
against  the  sale,  and  the  result  of  the  election  was  declared  as  be- 
ing against  the  sale.     Process  was  duly  issued,  and  the  ordinary 
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acknowledged  service  of  the  petition  in  the  usual  form  of  acknowl- 
edgments of  service  upon  petitions  in  equity,  following  this  ac- 
knowledgment with  the  statement  that  he  also  acknowledged 
service  **  of  the  filing  of  said  petition  for  contest,"  and  the  order 
of  the  judge  requiring  a  recount  of  the  votes  at  the  three  pie- 
cincts,  waiving  "all  further  notice  of  the  filing  [of]  said  petition 
for  contest."  At  the  time  fixed  for  the  hearing  of  the  injunction 
the  defendant  appeared  and  filed  a  demurrer  and  an  answer ;  and, 
after  hearing  evidence  and  consideriDg  the  pleadings,  the  court  re- 
fused to  grant  the  injunction  prayed  for.  This  judgment  was 
affirmed  by  the  Supreme  Court  Oghurn  v.  Elmore,  121  Oa, 
72.  When  the  case  was  called  at  the  term  of  the  court  to  which 
the  petition  'was  returnable,  the  plaintifi's  offered  to  amend  the 
petition  by  striking  out  the  allegations  that  they  were  citizens 
and  taxpayers  and  interested  as  such  in  the  revenue  arising  from 
the  sale  of  liquors,  that  some  of  them  were  directly  interested  in 
the  sale,  and  all  references  to  and  the  prayer  for  injunction.  The 
court  refused  to  allow  this  amendment,  and  the  plaintiffs  ex- 
cepted. The  plaintiffs  then  offered  a  further  amendment,  in 
which  it  was  alleged  that  the  judge  on  a  given  day  had  passed  an 
order  requiring  three- justices  of  the  peace  to  recount  the  ballots 
in  the  election,  and  that  such  recount  had  been  had  and  a  return 
made  to  the  next  term  of  the  superior  court  after  the  institution 
of  tlie  contest ;  and  wherein  it  was  sought  to  amend  the  prayer 
by  asking  for  a  recount  of  the  ballots  and  a  return  of  the  result 
to  the  court.  This  amendment  was  also  disallowed,  and  the 
plaintiffs  excepted.  The  court  then  heard  the  demurrers  and 
dismissed  the  petition,  and  the  plaintiffs  excepted. 

J,  jET.  Hall,  M,  D.  JoneSf  and  Z.  K  Heath,  for  plaintiffs. 

Hall  tfc  Wimherly  and   Greer  &  Felton,  for  defendant. 

Cobb,  J.  The  general  local  option  liquor  law  provides  that 
within  twenty  days  from  the  day  on  which  the  ordinary  declares 
the  result  of  the  election,  one  tenth  of  those  who  voted  at  the 
election  may  institute  contest  proceedings  in  the  superior  court 
in  the  manner  provided  in  the  act ;  that  upon  the  institution  of 
such  a  contest  the  judge  shall  direct  three  justices  of  the  peace 
of  the  county  to  recount  the  ballots  on  a  given  day  and  repi»t 
the  result  to  the  next  term  of  the  superior  court,  or  to  the  term 
to  which  the  petition  is  made  returnable,  at  which  term  the  ooa* 
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test  must  be  heard,  if  such  term  is  held,  and  if  not,  then  at  the 
next  regular  term  of  the  court ;  that  a  continuance  or  postpone- 
ment of  the  contest  shall  not  be  had  for  any  other  reason  than 
the  failure  to  hold  the  term  to  which  the  contest  is  returnable ; 
and  it  is  provided  that  if  any  of  the  parties  die,  it  shall  not  be 
necessary  to  make  the  l^al  representatives  of  the  deceased  par- 
ties to  the  case.  Provision  is  made  for  the  summoning  of  wit- 
nesses and  the  hearing  of  evidence.  The  finding  of  the  superior 
court  on  the  contest  is  referred  to  as  "the  judgment  of -the  su- 
perior court,"  and  is  declared  to  be  final  unless  the  case  is  carried 
to  the  Supreme  Court  for  review.  Political  Code,  §  1546.  Ex- 
press authority  is  thus  conferred  upon  the  superior  court  as  a 
court  to  hear  the  contest.  The  authority  is  not  conferred  upon 
the  judge,  but  upon  the  court ;  and  the  act  expressly  declares  that 
the  action  of  the  superiol*  court,  denominated  as  the  judgment, 
may  be  reviewed  by  the  Supreme  Court.  What  is  the  status  of 
such  a  proceeding  when  instituted  in  the  superior  court  ? 

The  superior  court  is  a  constitutional  court,  and  jurisdiction  is 
vested  therein  by  the  constitution  for  the  hearing  and  determin- 
ing of  civil  and  criminal  cases.  It  has  original  jurisdiction  in  re- 
gard to  certain  classes  of  civil  cases  and  appellate  jurisdiction  in 
T^ard  to  other  classes.  It  has  exclusive  jurisdiction  of  certain 
classes  of  civil  cases,  as  well  as  of  certain  criminal  cases,  and  it  has 
concurrent  jurisdiction  with  other  courts  of  civil  and  criminal  cases 
of  given  classes.  The  superior  court  as  created  by  the  constitution 
is  a  court  for  the  determination  of  civil  and  criminal  cases.  The 
manner  in  which  these  cases  shall  be  heard  and  determined,  so  far 
as  it  is  not  prescribed  in  the  constitution,  is  left  to  the  determina- 
tion of  the  General  Assembly.  The  constitution  confers  upon  the 
superior  court  and  upon  the  judge  authority  to  exercise,  in  certain 
instances,  powers  which  would  ordinarily  be  exercised  by  the  exec- 
utive or  legislative  department  of  the  State,  as  where  the  judge  is 
authorized  to  appoint  a  notary  public  who  is  ex-oflBcio  a  justice  of 
the  peace,  or  where  the  superior  court  is  authorized  to  grant  char- 
ters to  corporations  of  a  given  character.  There  is  nothing  in  the 
constitution  which  confers  upon  the  superior  court  as  such  the  right 
to  bear  and  determine  contests  of  elections.  The  question  whether 
there  is  in  the  constitution  anything  which  would  prohibit  the  su- 
perior court  as  a  court  from  entertaining  jurisdiction  of  such  con- 
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tests  is  not  made  by  the  present  record  and  need  not  be  inquired 
into.  Whatever  doubts  may  have  heretofore  existed  as  to  the  power 
of  the  General  Assembly  to  confer  upon  persons  holding  judicial  of- 
fices the  authority  to  hear  contests  of  elections,  it  seems  to  be  now 
settled  that  this  power  can  be  conferred  upon  these  individuals, 
notwithstanding  their  relation  to  the  judicial  department  of  the 
government.  See  Johnson  v,  JachsoUy  99  Ga.  389;  Skrine  v. 
Jackson,  73  Oa.  382.  See  also,  in  this  connection,  Mayor  v. 
Perry,  114  Oa.  881.  And  when  such  authority  is  conferred 
upoD  a  person  holding  a  judicial  position,  and  there  is  no  provision 
of  law  for  a  review  of  his  decision,  it  is  final.  Carter  v.  Janes^ 
96  Oa,  280.  Whether  in  a  case  where  a  matter  of  this  character 
is  referred  to  the  decision  of  the  superior  court  the  right  of  the 
Supreme  Court  to  review  its  decision  would  arise  under  the  con- 
stitution, in  the  absence  of  an  express  provision  in  the  act,  need 
not  be  decided,  for  the  reason  that  the  act  under  consideration  in 
express  terms  provides  for  such  review,  and  no  question  was 
raised  as  to  the  validity  of  this  provision.  There  may  be  grave 
doubts  as  to  the  expediency  of  conferring  upon  persons  holding 
judicial  office,  and  upon  the  courts  as  such,  the  right  to  determine 
those  questions  which  are  of  a  political  nature,  and  which  could 
with  more  propriety  be  determined  by  the  poUtical  department  of 
the  government  But  if  the  General  Assembly  has  the  authority 
to  confer  this  power  upon  such  officers,  or  upon  the  courts,  the 
question  of  expediency  is  addressed  to  their  sound  discretion  and 
judgment  Treating  the  act  as  authorizing  the  superior  court  as 
such  to  hear  the  contest,  and  that  provision  authorizing  a  review 
by  the  Supreme  Court  as  being  a  vaHd  exercise  of  power  by  the 
General  Assembly,  the  question  which  now  confronts  us  is,  does 
this  legislation  make  the  proceeding  in  the  superior  court  partake 
of  the  nature  of  the  ordinary  case  instituted  in  that  court  under 
its  well-defined  and  undoubted  constitutional  jurisdiction  ?  Civil 
cases  of  which  the  superior  courts  have  original  jurisdiction  are 
either  cases  at  law  or  cases  in  equity,  that  is,  cases  in  which  the 
court  is  called  upon  to  render  a  judgment  according  to  the  prin- 
ciples of  the  common  law,  or  to  enter  a  decree  according  to  the 
established  principles  of  the  court  of  chancery.  It  is  impossible 
to  classify  the  proceeding  to  contest  the  election  either  as  a  case 
at  law  or  as  a  case  in  equity.    The  proceeding  is  one  in  its  nataxe 
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and  effect  unknown  to  the  jurisdiction,  of  either  a  common-law  or 
equity  court  It  is  a  proceeding  peculiar  iji  its  nature,  of  which 
the  superior  court  would  have  no  jurisdiction  in  the  absence  of  a 
statute  expressly  conferring  it.  It  stands  alone  and  isolated,  and 
in  the  determination  of  the  questions  therein  raised  the  court  is 
called  upon  to  exercise  neither  its  common-law  nor  its  chancery 
powers,  but  to  exercise  simply  the  power  conferred  by  the  statute 
within  the  narrow  limits  therein  prescribed.  Such  being  the  case,, 
it  must  be  instituted  in  the  manner  thus  prescribed,  and  must  not 
be  joined  or  united  with  any  other  matter  of  controversy,  even  be- 
tween the  same  parties,  of  which  the  superior  court  may  have  ju- 
risdiction either  as  a  court  of  law  or  as  a  court  of  equity.  It  can 
not  be  annexed  to  a  law  case,  nor  can  it  be  made  a  part  of  an 
equity  case.  Equitable  relief  can  not  be  sought  in  the  proceed-. 
ing ;  and  legal  relief  can  only  be  sought  to  the  extent  that  the 
statute  authorizes  it,  and  no  further. 

It  now  becomes  necessary  for  us  to  determine  what  was  the 
character  of  the  proceeding  which  was  instituted  by  the  plaintiffs, 
in  the  present  case.  Was  it  an  appeal  to  the  superior  court  as  a 
court  of  equity,  for  the  exercise  by  that  court  of  some  of  its  equity 
powers?  Or  was  it  a  contest  instituted  imder  the  provisions  of  , 
the  general  local  option  liquor  law  (Civil  Code,  §1546)?  The 
petition  has  in  it  some  all^tions  which  would  be  appropriate 
to  a  petition  for  a  contest ;  but  in  the  prayer  for  a  recount  the 
plaintiffs  do  not  ask  for  that  which  the  law  says  shall  be  required 
in  a  contest,  that  is,  for  a  recount  of  the  entire  vote  cast  in  the 
election,  the  prayer  being  simply  for  a  recount  of  the  vote  cast 
at  three  precincts.  It  is  addressed  to  the  superior  court  This 
would  be  appropriate  in  a  petition  for  contest  as  well  as  in  a 
petition  for  equitable  relief.  The  allegations  in  reference  to  the 
conduct  of  the  ordinary,  so  far  as  the  notice  of  the  election  and 
the  consoUdation  of  the  returns  are  concerned,  would-  be  appro- 
priate in  either  proceeding.  The  statement  as  to  the  ratio  which 
the  number  of  the  plaintiffs  bore  to  the  number  of  voters  at  the 
election  would  indicate  that  it  was  the  intention  of  the  plaintiffs 
to  contest  the  election.  That  the  petitioners  are  citizens  and 
taxpayers  and  that  some  of  them  are  interested  as  sellers  of 
liquor,  and  therefore  interested  as  such  in  the  action  of  the  or- 
dinary, are  averments  wholly  foreign  to  a  contest  but  are  appro- 
priate to  a  petition  for  equitable  relief.     This  is  also  true  in  ref* 
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ereDce  to  those  all^ations  as  to  the  injunctioQ  and  the  prayer 
for  the  granting  of  the  same.  The  petition  prays  for  process, 
which  is  a  prayer  wholly  unnecessary  and  improper  in  a  petition 
for  a  contest  The  ordinary  in  his  acknowledgment  of  service 
seems  to  have  treated  the  petition  as  of  a  dual  nature,  but  the 
construction  placed  by  him  upon  the  petition  is  of  course  imma- 
teriaL  The  petition  was  presented  to  the  judge  as  a  petition  for 
equitable  relief,  and  was  sanctioned  as  such.  A  hearing  was  had 
that  would  be  had  upon  such  a  petition,  and  the  case  was  brought 
to  this  court  and  heard  upon  a  fast  writ  of  error  in  the  same 
manner  that  an  ordinary  injunction  case  would  be  disposed  ot 
Considering  the  petition  as  a  whole,  asT  well  as  the  manner  in 
which  the  same  has  been  dealt  with  by  counsel  and  by  the  judge 
of  the  superior  court,  no  other  conclusion. can  properly  be  reached 
than  that  it  was  intended,  when  filed,  as  a  petition  for  equitable 
relief.  So  construing  it,  those  all^ations  which  would  be  appro- 
priate only  to  a  petition  for  a  contest  were  merely  surplusage, 
and,  even  if  not  stricken,  could  be  ignored.  The  judge  therefore 
properly  refused  to  allow  the  amendment  which  sought  to  con- 
vert the  petition  into  a  proceeding  for  contest  by  making  auc- 
tions in  reference  to  a  recount  of  the  ballot?  which  were  not 
made  in  the  original  petition.  But  we  think  the  judge  erred  in 
refusing  to  allow  the  amendment  striking  out  those  portions  of 
the  petition  relating  to  the  prayer  for  injunction.  In  all  cases, 
both  at  law  and  in  equity,  the  plaintiff  has  a  right,  which  is  not 
subject  to  any  limitation,  to  strike  out  any  averment  that  he  sees 
proper,  and  the  court  must  allow  the  amendment.  If  this  amend- 
ment had  been  allowed,  however,  the  petition  would  have  been 
left  with  nothing  in  it  with  which  the  superior  court  as  a  court 
of  equity  could  deal,  and  therefore  could  have  been  stricken  from 
the  files  either  on  motion  of  counsel  or  by  the  court  on  its  own 
motion.  The  amendment  should  have  been  allowed,  and  then  the 
case  dismissed  for  want  of  equity  in  the  petition.  There  was  no 
equity  in  the  petition  as  originally  filed.  Ogbum  v.  Elmore^ 
supra.  There  would  certainly  have  been  no  equity  in  the  peti- 
tion if  the  amendment  had  been  allowed ;  and  the  erroneous  dis- 
allowance of  the  amendment  will  not  work  a  reversal  of  the  judg- 
ment. 

Jvdgment  afftrmed.     All  the  Justices  concur^  except  Simmons, 
C,  e/".,  absent. 
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1.  This  court  will  not  confiider  as  evideDce  affidavits  and  docmnentB  specified 
in  a  bill  of  exceptions  as  material  to  a  clear  understanding  of  the  errors 
complained  of,  which  are  not  incorporated  in  an  approved  brief  of  the  evi- 
dence, but  are  brought  to  this  court  in  the  transcript  of  the  record  merely 
as  independent  papers  under  the  certificate  of  the  clerk  that  they  are  of  file 
in  his  office. 

2.  The  writ  of  error  will  not  be  dismissed,  but  the  case  will  be  retained  for  a 
consideration  of  such  questions  as  do  not  depend  upon  the  evidence  for  de- 
termination. 

8.  The  petition  for  injunction  was  legally  sufficient  to  support  the  judgment 
rendered  thereon. 

Argued  June  20,  —  Decided  Augast  3, 1906. 

Injunction.  Before  Judge  Spence.  Worth  superior  court. 
AprU  25,  1905. 

Payton  &  Hay,  for  plaintiffs  in  error. 

Ferry  &  Tipton^  contra. 

Candler,  J.  This  case  comes  up  on  exceptions  to  the  grant  of 
an  injunction.  On  the  call  of  the  case  in  this  court  counsel  for 
the  defendant  in  error  moved  to  dismiss  the  writ  of  error,  on  the 
ground  that  none  of  the  evidence  was  incorporated  in  the  bill  of 
exceptions,  and  no  approved  brief  of  the  evidence  was  brought  up 
in  the  transcript  of  the  record,  and  that  the  petition  and  answer 
made  no  law  points  to  be  adjudicated  without  reference  to  the 
evidence.  It  appears  that  the  statem^t  as  to  the  evidence  is 
correct,  and  that  in  lieu  of  a  brief  of  the  evidence  the  plaintiff  in 
error  had  sent  to  this  court  in  the  transcript  of  the  record  a  set 
of  detached  affidavits  and  documents,  each  bearing  the  date  that 
it  was  filed  in  the  clerk's  office,  but  without  any  effort  to  brief 
the  evidence,  and  without  any  approval  or  verification  by  the  trial 
judge.  Of  course  these  affidavits  and  documents  can  not  be  con- 
sidered by  this  court  as  evidence,  but  will  be  disregarded  entirely. 
Braswell  v.  Brov^n,  112  Ga.  740;  BoTid  v.  Winn,  113  Ga.  18; 
EubavJc  V.  Bastman,  120  Ga.  1048.  The  fact,  however,  that 
there  is  no  evidence  before  this  court  will  not  work  a  dismissal  of 
the  writ  of  error,  for  the  reason  that  the  bill  of  exceptions  calls 
in  question  the  l^al  sufficiency  of  the  petition  to  furnish  a  basis 
for  the  equitable  relief  sought  and  granted.  The  suit  was  in 
effect  an  action  to  enjoin  a  trespass.  It  was  not,  as  contended 
by  counsel  for  the  plaintiff  in  error,  an  effort  to  substitute  the 
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equitable  remedy  of  injunction  for  the  common-law  action  of 
ejectment ;  for  the  plaintiff  allied  in  himself  both  title  and  pos- 
session,  and  sought  only  to  prevent  an  alleged  trespass  on  his 
premises  by  the  defendants.  Nor  is  there  any  merit  in  the  con- 
tention that  there  was  no  allegation  of  irreparable  damagea 
Such  damages  were  distinctly  alleged,  and  the  fact  that  it  was 
also  alleged  that  the  money  value  of  the  injury  already  sustained 
by  him  was  "S1,000,  or  other  large  sum,"  does  not  negative  the 
idea  that  the  damage  done  and  threatened  was  irreparable,  but 
was  merely  an  approximertion  of  the  extent  to  which  he  had 
already  suffered.  This  case  is  therefore  distinguishable  from  that 
of  Ocmulgee  Lumber  Co,  v.  Mitchell,  112  Ga,  528.  For  none  of 
the  reasons  assigned  in  the  bill  of  exceptions  was  the  petition  de- 
fective ;  and  as  we  are  unable  to  pass  upon  any  of  the  questions 
involving  a  consideration  of  the  evidence,  an  affirmance  of  the 
judgment  must  result. 

Judgment  affirmed.     All^  the  Justices  concur,  except  Simmons, 
C.  J.,  absent 


Baxley  V,  Baxley  et  aL 

Caicdlbr,  J.  The  plaintiff  in  error  not  having  insisted  on  any  of  the  gronnds 
of  his  motion  for  a  new  trial  except  those  which  complain  that  the  court 
erred  in  charging  on  the  su1|ject  of  notice  hi  the  plaintiff  of  the  defendantB* 
deed,  and  it  appearing  that  the  charges  complained  of  stated  sound  prin- 
ciples of  law  and  were  warranted  by  the  evidence,  the  judgment  overrul- 
ing the  motion  will  not  be  disturbed. 

Judgment  affirmed,     AU  the  Justicea  concur,  except  Simmons,  C.  J,,  abssnt 

Submitted  June  21,  —  Decided  Angast  3,  1906. 

Complaint  for  land.       Before  Judge  Boberts;      Appling  sa- 
perior  court.     December  15,  1904. 

Thomas  Jk  Parker,  for  plaintiff. 

W,    W.  Bennett  and  K  J,  ffolton,  for  defendants. 


»^W  VAN  DYKE  V.  VAN  DYKE. 

124    9671 

128  e»fl         1.  It  was  held  in  Lenney  v.  FirUey,  118  Go,  718,  that  "The  rale  that  an 

129  59  undisclosed  principal  shall  stand  liable  for  the  contract  of  his  agent  does 
^^     _  Pot  apply  when  the  contract  is  under  seal.** 
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2.  This  court  deolines  to  overrule  that  decision. 

8.  If  one  lends  money  to  another  i>n  bis  own  credit,  and  takeo  therefor  at 
the  time  a  promissory  note  under  seal,  payable  to  the  lender*s  order,  the 
lender  can  not  afterwards  disregard  such  note,  and  render  a  third  person 
liable  for  the  money  loaned,  on  the  ground  that  such  person  was  the  prin-^ 
cipal  of  the  borrower,  which  fact  was  unknown  to  the  lender  at  the  time 
when  the  loan  was  made. 

Argued  June  22,  -^  Decided  August  3,  1905. 

Complaint.       Before   Judge   Reid.        City   court   of   Atlanttu 
June  8,  1904. 

Mary  J.  Van  Dyke  brought  suit  against  Alice  M.  Van  Dyke,  al- 
leging, in  brief,  as  follows :  The  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  Sl,440,  besides  interest,  which  indebtedness 
was  created  as  follows:  On  April  25,  1899,  E.  A.  Van  Dyke,  the 
husband  of  the  defendant,  who  the  plaintiff  knew^  had  been  the 
owner  of  32  shares  of  the  capital  stock  of  the  Merchants  National 
Bank,  of  St.  Paul,  Minnesota,  came  to  the  plaintiff  and  informed 
her  that  the  stock  had  been  assessed  forty-five  per  cent,  of  its  face 
value,  and  that  it  was  necessary,  in  order  to  prevent  it  from  be- 
ing sold,  to  pay  the  assessment  and  that  he  sjiould  send  to  the 
bank  at  once  the  amount  of  the  assessment,  and  requested  plain- 
tiff to  lend  him  the  sum  for  that  purpose.  Plaintiff  loaned  him 
the  amount,  and  the  money  was  used  in  paying  off  and  discharg- 
ing the  assessment  on  the  stock.  The  stock  was  in  fact  then 
standing  on  the  books  of  the  bank  in  the  name  of  the  defendant. 
It  was  afterwards  sold,  and  the  proceeds  were  sent  by  a  check 
payable  to  the  order  of  defendant,  and  were  used,  as  defendant 
claims,  by  her,  to  the  extent  of  $1,400  in  paying  for  certain  im- 
provements on  land  which  she  claims  to  own.  At  the  time  the 
loan  was  made,  the  plaintiff  did  not  know  that  the  stock  stood  in 
the  name  of  the  defendant,  but  believed  that  it  belonged  to  her 
husband.  Believing  him  to  be  the  true  owner,  she  took  from  him 
a  note  for  the  amount  of  the  loan.  A  copy  of  the  note  is  at- 
tached to  the  declaration.  She  has  since  learned  that  at  the  time 
she  made  the  loan  Van  Dyke  was  acting  as  agent  for  his  wife  in 
borrowing  the  sum  to  pay  off  the  assessment  on  the  stock.  Plain- 
tiff elects  to  proceed  against  the  defendant  as  the  undisclosed 
principal  -for  whom  the  money  was  borrowed.  "  By  reason  of  the 
facts  aforesaid  defendant  became  liable  to  plaintiff  in  the  sum 
<rf  $1,440  besides  interest"    The  copy  of  the  note  attached  to  tho 
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declaration  showed  it  to  have  been  a  note  under  seal,  payable  ta 
the  order  of  the  plaintiff,  and  signed  by  K  A.  Van  Dyke,  with 
nothing  on  its  face  referring  to  defendant.  On  motion  the  court 
dismissed  the  action,  on  two  grounds :  first,  that  the  declaration 
set  out  no  cause  of  action,  for  the  reason  that  the  allegations  dis- 
closed that  it  was  based  on  a  contract  under  seal,  and  in  such  a 
case  the  law  would  not  permit  the  plaintiff  to  proceed  against  the 
undisclosed  principal  when  discovered ;  and  second,  that  the  alle- 
gations of  the  petition  disclosed  that  the  plaintiff  parted  with  her 
money  on  an  express  contract  under  seal,  and  no  action  can  be 
maintained  against  the  defendant  for  money  had  and  received. 
The  plaintiff  excepted. 

R,   0.  Loveii,  and   W.   W.  ffaden,  for  plaintiff. 

Culberson  &  Johnson,  for  defendant. 

Lumpkin,  J.  (After  stating  the  facts.)  The  general  rule 
with  reference  to  holding  an  undisclosed  principal  liable  upon 
the  contract  of  his  agent  is  thus  stated  in  the  Civil  Code,  §  3024: 
"  If  an  agent  fails  to  disclose  his  principal,  yet,  when  discov- 
ered, the  person  dealing  with  the  agent  may  go  directly  upon 
the  principal,  under  the  contmct,  unless  the  principal  shall  have 
previously  accounted  and  settled  with  the  agent*'  This  is  a 
codification  of  the  law  as  it  stood  prior  to  the  original  Code  of 
1863,  and  is  not  an  innovation  resulting  from  legislative  enact- 
ment. In  Lenney  v.  Firdey,  118  Ga.  718,  it  was  held  that  "The 
rule  that  an  undisclosed  principal  shall  stand  liable  for  the  con- 
tract of  his  agent  does  not  apply  when  the  contract  is  under 
seal.  Accordingly,  a  lease  under  seal,  executed  by  an  agent  as 
lessee  in  his  individual  name,  and  which  does  not  purport  to 
be  executed  on  behalf  of  the  principal,  is  not  binding  upon  the 
latter,  although  it  appears  from  extrinsic  evidence  that  the 
lessee  was  the  general  agent  to  conduct  a  business  for  his  prin- 
cipal, and  that  the  premises  were  leased  to  be  used  in  such  busi- 
ness." We  are  asked  to  review  and  reverse  this  decision;  but 
the  court  declines  to  change  the  ruling  then  made.  An  exam- 
ination of  the  authorities  cited  in  the  opinion  will  show  that 
it  was  not  without  foundation.  In  Merchants  Bank  v.  Central 
Bank,  1  Oa.  418,  it  was  said:  "In  the  execution  of  instru- 
ments imder  seal,  by  an  agent,  the  general  rule  is,  that  it  must 
purport,  upon  its  face,  to  be  the  contract  of  the  principal,  and 
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his  name  must  be  inserted  in  it,  and  signed  to  it."  See  also 
Compton  V.  Cassada,  32  Oa.  428  (compare  Tenant  v.  Blacker^ 
27  Oa.  418;  as  to  the  execution  of  a  power,  see  Terry  v. 
Bodahan,  79  Oa.  278) ;  Oraham  v.  Campbell,  56  Oa.  258.  In 
1  Am.  &  Eng.  Enc.  L.  (2d  ed.)  1141,  it  is  said :  "It  has  been 
laid  down  as  a  common-law  doctrine,  that  when  a  contract  is 
made  by  an  instrument  under  seal,  no  one  but  a  party  to  the 
instrument  is  liable  to  be  sued  upon  it,  and  therefore,  if  made 
by  an  agent  or  attorney,  it  must  be  in  the  name  of  the  prin- 
cipal, in  order  that  he  may  be  a  party,  because  otherwise  he  is 
not  bound  by  it.  .  .  Some  of  the  later  decisions,  however, 
qualify  this  doctrine  by  holding  that  when  a  sealed  contract 
has  been  executed  in  such  form  that  it  is  in  law  the  contract 
of  the  agent  and  not  of  the  principal,  but  the  principars  interest 
in  the  contract  appears  upon  its  face,  and  he  has  received  the 
benefit  of  the  performance  by  the  other  party  and  has  ratified 
and  confirmed  it  by  acts  in  pais,  and  the  contract  is  one  which 
would  have  been  valid  without  a  seal,  the  instrument  will  be 
binding  on  the  principal."  In  the  note  attached  to  the  declara- 
tion there  is  nothing  to  indicate  that  it  was  executed  by  Van 
Dyke  as  agent,  or  that  his  wife  was  in  any  way  connected  with 
it.  Indeed  no  reference  to  her  or  to  any  agency  is  made  in 
the  paper.  See  Briggs  v.  Partridge,  64  N.  Y.  357 ;  Mechera  on 
Agency,  §§701,  702,  and  note;  Clark  on  Contracts,  §275,  p. 
519;  Bishop  on  Contracts,  §§426,  1070;  Evans  v.  Wells  & 
Spring,  22  Wend.  324,  in  which  several  interesting  opinions 
were  filed.  Some  courts  hold  that  negotiable  instruments  do 
not  fall  within  the  general  rule  and  that  an  unnamed  principal 
can  not  be  sued  on  them.  See  Clark  on  Contracts,  §  275  (p.  519) 
and  notes.  It  is  contended  that  the  rule  applies  only  to  instru- 
ments which  were  specialties  at  common  law,  as  to  which  a 
seal  was  necessary;  and  that  in  cases  where  the  instrument 
would  be  valid  without  a  seal,  the  addition  of  a  seal  would  not 
bring  it  within  the  rule.  There  are  some  authorities  holding 
or  tending  to  hold  this  to  be  the  rule.  See  Stowell  v.  Elred,  39 
Wis.  614;  Wagoner  v.  Watts,  44  N.  J.  Law,  126;  Shuetze  v. 
Bailey,  40  Mo.  69,  75.  The  distinction  drawn  in  this  line  of 
authorities,  however,  has  not  been  followed  in  Georgia.  In  the 
case  of  Lenney  v.  Finley,  supra,  the  instrument  under  considera- 
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tioQ  was  a  lease  for  a  term  less  than  two  years,  which  under 
our  law  conveyed  no  interest  in  land,  and  could  have  been 
executed  without  any  seal  In  Bowe  v.  Ware,  30  Oa.  378,  it 
was  held  that  "The  signature  of  a  sealed  instrument  by  an 
agent,  the  principal  not  being  present,  is  not  binding  on  the 
principal,  unless  the  authority  of  the  agent  be  under  seal."  In 
the  body  of  the  opinion  it  is  said:  ''But  it  was  said  that  the 
bond  need  not  have  been  under  seal,  though  in  point  of  fact 
it  was  so,  and  therefore  the  seal  might  be  disr^arded.  Not  so. 
The  question  was,  whether  Taylor  had  authority  to  sign  the 
names  of  Hooks  and  Herndon  to  this  bond  as  it  is- — sealed  as 
it  is.  Whether  a  bond  without  a  seal  (to  use,  for  convenience, 
a  short  but  inaccurate  phrase)  would  be  valid,  has  nothing  to 
do  with  the  case,  for  there  was  no  such  paper  in  the  case.** 
This  was  reaffirmed  in  Overman  v.  Atkinson,  102  Oa.  750. 

It  is  further  contended  that  a  note  under  seal  does  not  fall 
within  this  rule.  At  common  law  a  note  under  seal  was  un- 
known. Such  an  instrument  more  nearly  approximated  a  *^  single 
bond.'*  Broom's  Common  Law  (9th  ed.)  272,  484;  Sivell  v.  Ho- 
gan,  119  Oa,  170.  It  is  unnecessary  to  discuss  the  exact  status 
of  a  sealed  note.  In  Albertson  v.  Holloway,  16  Oa,  377,  its 
nature  was  considered,  and  it  was  held  that  a  plea  of  failure  of 
consideration  could  be  made  to  a  suit  based  on  it.  In  other  cases 
there  have  been  intimations  that  a  presumption  of  a  consideration  ' 
arose  from  the  presence  of  a  seal,  but  that  it  might  be  rebutted. 
See  Neil  w,  Bunn,  58  Oa,  583;  Simms  v.  Lide,  94  Oa,  553.  In 
Weaver  v.  Cosby,  109  Oa.  310,  Mr.  Justice  Lewis  said  that  an 
instrument  then  before  the  court,  being  imder  seal,  "raised  a 
strong  presumption  of  law  "  that  it  was  founded  upon  a  considera- 
tion. In  Sivell  v.  Hogan,  119  Oa.  167,  169-170,  the  opinion 
was  strongly  expressed,  although  no  direct  ruling  was  made,  that 
a  seal  raises  a  conclusive  presumption  of  the  existence  of  a  con- 
sideration at  the  time  the  contract  was  entered  into,  but  not  that 
it  has  not  since  failed,  either  wholly  or  partially ;  and  accordingly 
that  want  of  consideration  can  not  be  pleaded,  but  failure  of  con- 
sideration may  be.  Whether  the  presumption  thus  raised  is 
disputable  or  conclusive,  the  fact  of  being  under  seal  gives  to  the 
note  a  character  which  it  would  not  have  otherwise.  Moreover, 
the  statute  of  limitations  in  regard  to  a  note  under  seal  and  one 
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without  a  seal  is  not  t\^  same.  Civil  Code,  §§  3765,  3767. 
Section  3634  of  the  Civil  Code  reads  as  follows:  "A  specialty 
is  a  contract  under  seal,  and  is  considered  by  the  law  as  entered 
into  with  more  solemnity,  and  consequently  of  higher  dignity, 
than  ordinary  simple  contracts."  Under  the  strict  commercial 
law  prevailing  in  some  jurisdictions,  a  note  uhder  seal  and  pay- 
able to  a  named  person  or  order  is  deemed  not  negotiable,  but  in 
this  State  it  is  treated  as  negotiable.  Farrar  v.  Bank  of  New 
York,  90  Oa.  331;  Porter  \.  McCollum,  15  Ga.  528.  It  is  ap- 
parent  .that  a  note  under  seal  occupies  a  different  position  in 
several  respects  from  one  which  is  not  so.  Hence  it  is  not  to  be  | 
treated  merely  as  a  simple  contract,  and  the  seal  rejected  as  sur- 
plusage. We  think  it  does  fall  within  the  rule  announced  in 
Zenney,  v.  Finley,  supra.  From  what  has  been  said  it  follows 
that  the  plaintiff  could  not  have  recovered  against  the  defendant 
on  the  note  given  by  the  husband  of  the  latter. 

3.  It  is  contended,  however,  that  whether  the  plaintiff  can  re- 
cover on  the  note  or  not,  she  has  a  cause  of  action  against  the  de- 
fendant aside  from  the  note,'  under  the  facts  alleged.  The  case  of 
Farrar  v.  Lee,  10  N.  Y.  App.  Div.  130,  was  very  similar  to  that 
now  under  consideration.  It  is  there  said,  "That  the  liability 
rested  entirely  upon  the  bond,  in  which  any  preliminary  contract 
was  merged ;  that,  as  the  bond  was  signed  by  Tanner  [the  agent] 
in  his  own  name,  and  not  as  agent  for  Lee  [the  principal],  it  was 
not  competent  to  transfer  by  parol  evidence,  or  in  any  other  way, 
from  Tanner  to  Lee,  the  obligation  which  Tanner  had  assumed 
personally."  In  the  case  of  Lenney  v.  Finley,  supra,  it  was  con- 
tended that  if  the  concealed  principal  was  not  liable  on  the  con- 
tract of  lease  by  reason  of  its  being  under  seal,  nevertheless,  hav- 
ing occupied  the  premises  and  used  them  for  the  purpose  of  con- 
ducting business,  she  was  liable  to  the  plaintiff.  This  contention 
was  denied  by  the  court  In  the  case  of  Maddox  v.  Wilson,  91 
Oa,  39,  no  opinion  was  written.  The  third  headnote  appears  to 
conflict  with  the  ruling  here  made.  The  decision  was  made  by 
two  Justices,  and  not  by  a  full  bench ;  and  was  disapproved  in 
Lenney  v.  Finley,  supra.  Under  the  allegations  of  the  petition 
the  trial  court  committed  no  error  in  sustaining  the  demurrer. 

Judgment  affi,rmed.     All  the  Justices  concur,  except  Simmons, 
C  J,,  absent. 
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^         WESTERN  AND  ATLANTIC  RAILROAD  CO.  v.  BRANAN. 

1.  To  properly  bring  under  review  the  correctness  of  a  ruling  as  to  the  admis- 
sibility of  evidence  which  a  trial  judge  declines  to  ezclude,  the  complaining 
party  must  make  it  appear  not  only  that  the  evidence  was  aBmitted  over 
his  objection,  but  also  what  groiuids  of  objection  he  urged  et  the  time  the 
evidence  was  offered. 

2.  In  an  action  to  recover  damages  of  a  warehouseman  because  of  an  alleged 
failure  on  his  part  to  comply  with  the  duties  imposed  upon  him  by  law  with 
respect  to  the  proper  storage  and  care  of  goods  entrusted  to  his  care,  the 
plaintiff  must  recover,  if  at  all,  upon  proof  of  the  specific  acts  of  negligence 
which  he  sets  forth  in  his  pleadings,  and  the  trial  judge  should  not,  in  his 
charge  to  the  jury,  give  the  plaintiff  the  benefit  of  any  theory  of  recovery 
not  covered  by  the  allegations  of  his  petition. 

8«  If  the  plaintiff  fails  to  sustain  by  evidence  a  charge  of  negligence  made 
against  the  defendant,  the  judge  should  eliminate  this  feature  of  the  case 
when  instructing  the  jury  a^  to  the  issues  upon  which  they  are  called  to 
pass,  and  not  leave  them  to  determine  whether  the  defendant  was  negligent 
in  the  respect  alleged  but  not  proved. 

4.  In  80  far  as  the  written  requests  to  chaiige,  presented  by  the  defendant  hi 
this  case,  were  pertinent  and  in  accord  with  the  law  controlling  the  ques- 
tions at  issue,  they  were  substantially  covered  by  the  charge  which  the 
judge  gave  of  his  own  motion. 

Argued  Jane  22,  —  Decided  August  3,  1906. 

Action  for  damages.     Before  Judge  Eeid.     City  court  of  At- 
knta.     September  24,  1904.  * 

In  the  latter  part  of  the  year  1899,  Charles  L  Branan  entered 
into  an  arrangement  with  the  Western  and  Atlantic  Railroad 
Company,  whereby  it  was  to  transport  over  its  line  of  railway  a 
quantity  of  dried  fruit  which  he  had  purchased  in  California,  and, 
upon  the  arrival  of  the  fruit  in  Atlanta,  to  store  the  same  for  a 
few  months  in  a  warehouse  it  had  leased  in  what  was  known  as 
the  Austell  building.  During  the  month  of  October,  five  car- 
loads of  dried  peaches  were  transported  to  Atlanta  and  stored 
in  the  company's  warehouse,  wherein  the  fruit  remained  till  the 
spring  of  1900.  In  the  latter  part  of  February,  Branan  went  to 
the  warehouse  to  get  samples  of  the  peaches,  with  the  view  to 
placing  the  fruit  on  sale  in  the  market.  He  found  the  fmit 
damaged,  some  of  it  being  dried  up  and  shriveled,  and  part  of  it 
"  gummy "  and  caked  together.  Between  March  and  June  so 
much  of  the  fruit  as  was  marketable  was  sold,  the  price  received 
being  far  below  that  which  it  would  have  brought  if  in  first-daas 
condition.     To  recover  the  loss  sustained  by  reason  of  the  dd- 
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terioration  in  the  quality  of  the  peaches,  Branan  brought  suit 
against  the  railway  company,  basing  his  right  of  recovery  upon 
the  following  allegations  of  fact :  As  an  inducement  to  the  plain- 
tiff to  have  the  fruit  transported  over  its  line  of  railway,  the  com- 
pany represented  that  it  could  store  the  fruit  in  Atlanta,  where 
it  had  ample,  safe,  and  proper  warehouse  facilities.  Upon  the 
arrival  of  the  fruit,  it  was  examined  by  the  plaintiff  and  found 
to  be  in  a  good  and  merchantable  condition  and  without  defect 
The  warehouse  in  whioh  the  company  ^tored  the  peaches  was  not 
a  suitable  place  for  the  storage  of  fruit,  in  that  it  was  situated 
in  an  ofiSce  building,  directly  ftver  the  engine-room,  in  which  a 
high  degree  of  heat  was  maintained,  the  temperature  being  some- 
times as  high  as  114  degrees.  As  a  result  of  this  excessive  heat 
maintained  in  the  basement,  which  was  communicated  to  and' 
through  the  floor  of  the  wareroom  ^t  the  place  where  the  peaches 
were  stored,  they  were  heated  and  cooked  and  caused  to  sweat 
and  expand.  Large  pipes,  used  in  conveying,  heat  to  the  upper 
floors  of  this  oflBce  buildiug,  ran  through  the  wareroom  and  along 
its  walls,  increasing  the  temperature  of  heat  caused  by  the  fires 
maintained  in  the  basement,  and  rendering  the  storeroom  an  im- 
proper and  unsafe  wareroom  for  the  storage  of  dried  fruit  The 
peaches,  which  were  packed  in  sacks,  were  negligently  piled  in 
great  masses,  sack  upon  sack^  without  any  opportunity  for  the  air 
to  penetrate  them ;  and  the  peaches  in  the  sacks  lying  on  top  of 
the  piles  were  dried  almost  to  a  crisp,  while  the  peaches  in  the 
sacks  placed  on  the  inside  and  in  the  middle  of  these  piles  seemed 
to  be  melted  and  run  together  in  cakes  and  in  lumps.  To  in  this 
manner  store  the  fruit  was  especially  negligent  in  view  of  the 
excessive  heat  maintained  in  the  storeroom.  The  defendant  was 
aware  of  the  character  of  the  storeroom  and  knew  of  the  heating 
apparatus  which  rendered  it  a  dangerous  and  unsafe  wareroom 
for  the.  storage  of  fruit,  whereas  the  plaintiff  was  ignorant  of  the 
surrounding  conditions.  The  company,  after  holding  itself  out 
as  a  warehouseman  having  a  place  reasonably  well  suited  for  the 
storage  of  such  fruit,  negligently  failed  to  furnish  a  proper  store- 
room, and  placed  the  fruit  in  a  wareroom  which  was  unsafe  and 
ruinous  to  the  fruit  The  damage  to  it  would  not  have  resulted 
but  for  the  superheated  condition  of  the  warehouse,  for  otherwise 
it  would  have  kept  fresh  and  sound ;  and  the  defendant  company 
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was  negligent  in  storing  the  fruit  there,  and,  after  receiving  it> 
should  either  have  kept  the  wareroom  at  a  proper  temperature: 
or  have  notified  plaintiff  of  the  probable  damage,  which  it  failed 
and  n^lected  to  do.  The  loss  he  sustained  by  reason  of  the  neg- 
ligence aforesaid  amounted  to  the  sum  of  $7,578.73,  and  resulted 
from  the  lack  of  ordinary  care  on  the  part  of  the  defendant  com- 
pany in  handling  the  peaches  stored  with  it 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  $3,629.74  The  company  made  a  motion  for  a  new  trial, 
which  was  overruled  and  it  excepted. 

Payne  &  Tye^  for  plaintiff  in  error. 

May  son,  Hill  &  McOilly  contra. 

Evans,  J.  (After  stating  the  facts.)  1.  Error  is  assigned 
upon  the  admission  in  evidence,  over  the  defendant's  objection,  of 
certain  receipts  issued  to  the  plaintiff  by  the  defendant  company 
as  a  warehouseman,  and  also  five  "  expense  bills  "  issued  to  him 
by  the  Nashville,  Chattanooga  &  St  Louis  Railway,  showing  the 
weight  of  the  peaches.  What  objection  was  urged  against  the 
introduction  of  this  evidence  at  the  time  it  was  offered  does  not 
appear,  and  for  this  reason  the  assignment  of  error  can  not  be 
considered.     Powell  v.  Railway  Co,,  121  Oa.  803. 

2.  Exception  is  taken  to  a  charge  of  the  court  in  which  the 
judge  submitted  to  the  jury,  as  one  of  the  contentions  of  the 
plaintiff,  the  question  whether  or  not  the  company  was  n^ligent 
in  failing  "to  admit  air  into  the  warehouse,  in  view  of  its  heated 
condition,  in  a  proper  way  and  at  proper  times  and  periods." 
The  complaint  made  of  this  charge  is  that  there  was  no  allega- 
tion in  the  petition  upon  which  the  same  could  be  predicated ; 
the  plaintiff  did  not  in  point  of  fact  so  contend,  and  the  charge 
presented  to  the  jury  an  additional  ground  of  negligence  in  no 
way  claimed  by  the  plaintiff  himself.  The  assignment  of  error 
upon  this  instruction  is  well  taken.  The  allegations  of  n^ligence 
upon  which  the  plaintiff  based  his  right  of  recovery  were,  (1)  that 
the  company  undertook  to  store  his  peaches  in  a  wareroom 
which  it  knew  was  not  suitable,  because  of  the  heat  generated  in 
the  basement  below  and  communicated  to  and  through  the  ware- 
house ;  and  (2)  that  the  peaches  were  piled  in  huge  masses,  sack 
upon  sack,  so  that  the  air  could  not  penetrate  them.  The  plain- 
tiff confined  himself  to  an  effort  to  prove  the  first  of  these  two< 
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charges  of  negligence,  by  showing  that  the  wareroom  was  so  situ* 
ated,  relatively  to  the  engine-room,  that  a  man  of  ordinary  care 
and  observation  should  have  known  that  the  excessive  heat  gen- 
erated in  the  basement  rendered  the  wareroom  an  improper  place 
for  the  storage  of  dried  fruit,  inasmuch  as  the  high  temperature 
would  inevitably  cause  the  peaches  to  be  heated  and  cooked  on 
the  outer  surfaces  of  the  piles,  and  to  sweat  and  expand  in 
the  middle  of  the  piles,  where  the  air  did  not  circulate.  The 
evidence  disclosed,  incidentally,  that  there  were  doors  and  numer- 
ous windows  upon  two  sides  of  the  wareroom ;  but  no  attempt 
was  made  to  show  whether  the  company  did  or  did  not  use 
the  means  at  its  command  to  ventilate  the  warehouse,  nor  was 
there  any  testimony  to  warrant  the  conclusion  that,  had  proper 
precautions  in  this  respect  been  taken,  the  temperature  therein 
could  have  been  regulated  and  reduced  to  a  normal  degree  of 
heat,  notwithstanding  its  alleged  ill-chosen  location  and  want  of 
adaptability  to  the  use  to  which  it  was  put.  The  instruction 
complained  of  gave  to  the  plainti£F  the  benefit  of  a  theory  which 
he  did  not  plead  nor  undertake  to  prove.  As  to  whether  the. 
heat  generated  in  the  basement  of  the  building  was  such  as  to 
make  the  wareroom  an  unsafe  and  unsuitable  place  for  the  storage 
of  hay,  grain,  dried  fruit,  and  other  commodities  which  would 
suffer  injury  if  subjected  to  an  excessive  temperature,  the  testi- 
mony was  painfully  conflicting;  and  the  jury  may  have  found 
that,  whatever  might  be  the  truth  in  this  regard,  the  company 
had  not  shown  any  effort  to  obviate  loss  to  its  patrons  by  at 
least  attempting  to  maintain  a  normal  temperature  in  the  ware- 
room  by.  means  at  its  command  to  insure  proper  ventilation. 

3.  The  presiding  judge  also  submitted  to  the  jury  the  question 
whether  or  not  the  defendant  company  "  was  further  negligent  in 
the  manner  in  which  it  stored  the  peaches,  in  that  they  were  piled 
in  great  masses,  sacks  upon  sacks,  without  any  opportunity  for 
the  air  to  penetrate  them."  As  is  pointed  out  by  counsel  for  the 
plaintiff  in  error,  there  was  no  evidence  to  sustain  the  charge  of 
negligence  made  against  the  company  with  reference  to  the  man- 
ner in  which  the  sacks  of  peaches  were  piled.  The  testimony 
showed  that  the  peaches  were  piled  in  the  usual  way,  and  several 
of  the  plaintiff's  witnesses,  who  professed  to  be  experts  on  the  sub- 
ject of  handling  dried  fruits,  expressed  the  opinion  that  peaches  so 
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piled  in  bulk  would  keep  better  than  they  would  if  the  sacks  were 
kept  apart  and  the  air  permitted  to  circulate  freely  among  them, 
as  when  so  stored  the  peaches  would  dry  out  and  lose  in  weight 
The  plaintiff  himself  testified  that  there  was  no  particular  way  for 
storing  peaches  of  this  kind ;  that  the  fruit  would  keep  either  way, 
and  in  his  opinion  the  manner  of  piling  had  very  little  to  do  with 
the  matter,  though  when  piled  in  rows  the  sacks  would  absorb 
the  moisture  in  the  air  and  the  fruit  would  be  pliable  and  more 
saleable.  He  did  not  pretend  that  the  manner  in  which  his 
peaches  were  piled  caused  any  injury  to  them,  but  attributed  their 
unmarketable  condition  solely  to  the  high  temperature  which  he 
claimed  was  produced  in  the  warehouse  because  of  the  heat  main- 
tained in  the  engine-room,  immediately  ahor^  which  the  major 
portion  of  the  peaches  were  stored. 

4.  The  court  was  requested  by  the  defendant's  counsel  to 
charge  the  jury :  "  If  you  believe  from  the  evidence  that  the 
peaches  stored  by  the  plaintiff  in  the  warehouse  were  injured  by 
reason  of  the  steam  pipes  running  through  and  on  the  walls  of 
said  warehouse,  but  that  said  pipes  were  there  at  the  time  the 
plaintiff  was  storing  his  fruit,  and  if  you  further  believe  the  con- 
dition of  the  pipes  was  perfectly  apparent  and  entirely  manifest 
to  any  one  visiting  said  warehouse,  then  I  charge  you  that  the 
plaintiff  is  presumed  in  law  to  have  acquiesced  in  such  condition 
of  affairs  and  is  bound  by  all  the  consequences  naturally  flowing 
from  the  ordinary  use  of  these  steam  pipes."  The  court  properly 
declined  to  give  this  request  to  cbarga  It  was  framed  on  the 
theorj'  that  the  proposition  therein  stated  would  be  true  indepen- 
dently of  whether  Branan  had  ever  visited  the  warehouse  or  bad 
any  opportunity  to  note  surrounding  conditions.  He  certainly 
could  not  be  presumed  to  have  acquiesced  in  the  condition  of  af- 
fairs unless  he  either  knew  or  had  an  opportunity  to  know  of  the 
presence  of  these  pipes  and  the  use  to  which  they  were  put. 
Whether  his  opportunities  for  becoming  acquainted  with  the 
premises  were  such  as  to  charge  him  with  notice  that  the  pipes 
rendered  the  wareroom  an  unsuitable  place  for  the  storage  of  his 
fruit  was  peculiarly  a  question  for  the  jury  to  determina  Fur- 
thermore, the  request  to  charge  ignored  the  plaintiff's  contention 
that  the  excessive  temperature  was  caused  principally  by  the  un- 
due heating  of  the  floor  of  the  wareroom  by  the  fires  maintained 
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in  the  engine-room  directly  underneath,  and  assumed  that  the 
damage  to  the  fruit  was  caused  solely  by  the  heat  given  off  by  the 
steam  pipes  which  passed  through  the  storeroom.  The  evidence 
did  not  support  any  such  theory  of  the  case.  The  testimony  in- 
troduced by  the  plaintiflf  was  to  the  effect  that  the  damage  to  the 
peaches  was  caused  principally  by  piling  them  on  the  superheated 
floor  directly  above  the  engine-room,  and  that  the  steam  pipes 
were  only  a  minor  cause  of  the  damage,  inasmuch  as  the  heat 
they  gave  off  increased  the  temperature  in  an  appreciable  degree. 
That  they  of  themselves  were  sufficient  to  produce  the  damage 
and  to  put  the  plaintiff  on  notice  that  the  warehouse  was  not 
adapted  to  the  storage  of  dried  fruits  does  not  appear,  and  the  jury 
would  not  have  been  justified  in  so  finding. 

The  court  also  declined  to  give  in  charge  two  other  written  re- 
quests presented  by  the  defendant,  one  to  the  effect  that  a  ware- 
houseman is  not  an  insurer ;  and  the  other  embracing  an  instruc- 
tion that  if  the  loss  in  the  sale  of  the  peaches  was  due,  not  to  any 
depreciation  in  quality,  but  to  the  fact  that  Branan  had  purchased 
peaches  in  such  large  quantities  as  to  glut  the  market  and  cause 
a  decline  in  the  price  of  dried  fruits,  then  the  company  could  not 
be  held  accountable  for  such  loss.  These  requests  were  substan- 
tially covered  by  the  charge  of  the  court. 

JvdgmeTvt  reversed.  All  the  Justices  concur,  except  Simmons, 
C,  t/l,  dbseM. 


GEORGIA  RAILWAY  AND  ELECTRIC  CO.  v.  REEVEa 

.  Where  an  action  was  based  on  the  allegation  that  a  passenger  on  a  car  of  an 
electric  railway,  at  the  direction  of  the  conductor,  was  required  to  change 
cars,  and,  while  passing  from  one  car  to  another,  she  was  injured  by  the 
negligent  conduct  of  the  defendant's  agents  and  servants  in  connection  with 
such  change,  an  amendment  which  alleged  an  additional  act  of  negligence 
forming  part  of  the  same  transaction  did  not  set  up  a  new  and  distinct  cause 
of  action. 

.  Such  an  amendment,  which  alleged  that  **j3aid  jerk  of  said  car  was  caused 
by  the  defendant's  servants  and  agents  in  chaige  of  said  car,"  was  not  sub- 
ject to  objection  on  the  ground  that  it  did  not  connect  the  alleged  negligence 
with  the  defendant. 

.  If  a  car  is  at  rest  temporarily,  and  a  passenger  is  lawfully  leaving  it,  or 
passing  from  it  to  another  car,  under  the  direction  of  the  conductor,  and 
while  this  is  in  progress  a  sadden  and  violent  jerk  or  movement  of  the  car  Js 
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caused  bjr  the  company's  agents,  resoltlng  in  injury  to  the  passenger,  it  ia 
not  necessary  to  allege  in  detail  by  wtiat  parUcolar  means  they  caused  the 
jerk  to  occur. 
i.  While  an  independent  act  of  negligence  not  connected  with,  contributing 
to,  or  causing  the  injury  to  a  passenger  is  immaterial,  and  an  amendment 
alleging  such  an  act  is  demurrable,  yet  where  the  amendment,  taken  in  con- 
nection with  the  declaration,  sufficiently  shows  that  the  act  alleged  in  it 
formed  a  part  of  the  conduct  of  the  defeudant^s  agents  from  which  the  in- 
jury was  alleged,  to  have  resulted,  there  was  no  error  in  overroUng  a  demur- 
rer thereto. 
• 

6.  Where  the  evidence  for  thQ  plaintiff  in  an  action  for  damages  tended  to 
show  that  the  injury  occurred  on  the  same  line  of  railroad,  but  at  a  point 
some  850  or  400  yards  distant  from  the  place  where  it  was  alleged  in  the 
declaration  to  have  happened,  an  amendment  for  the  purpose  of  correcting 
the  allegation  so  as  to  make  it  conform  to  the  evidence,  but  still  referring 
to  the  same  transaction,  and  not  to  a  different  occurence,  did  not  add  a  new 
and  distinct  cause  of  action,  and  was  not  objectionable  on  that  ground. 

6.  If  any  objection  could  properly  have  been  made  to  the  allowance  of  such  an 
amendment,  it  furnishes  no  cause  for  a  reversal,  where  upon  further  evi- 
dence being  introduced,  which  tended  to  show  that  the  injtuy  in  fact  oc- 
curred at  the  point  originally  alleged,  the  amendment  was  withdrawn. 

7.  If  a  motion  for  a  nonsuit  should  have  been  granted  at  the  time  when  it  was 
refused,  yet  if  the  evidence  afterwards  introduced  supplied  the  deficiency^ 
no  reversal  will  result  from  such  refusal. 

8.  Where  the  presiding  judge,  at  one  part  of  the  charge  on  the  subject  of  the 
pi'esumption  arising  from  proof  of  injuiy  from  the  running  of  the  cars  of  a 
railroad  company,  or  the  acts  of  persons  in  its  employment,  did  not  limit 
such  presumption  to  the  specific  acts  of  negligence  alleged,  but  in  his  gen- 
eral charge  did  clearly  and  specifically  confine  the  jury  to  the  consideration 
of  such  specifications  of  negligence,  this  furnishes  no  ground  for  a  new 
trial. 

9.  If  a  car  containing  passengers  is  stopped  while  in  transit,  and  the  passengen 
are  directed  by  the  conductor  to  change  to  another  car  which  is  on  a  track 

.  parallel  to  the  first,  and  if  while  they  are  so  doing  the  employees  of  the 
company  put  out  the  lights  of  the  first  car,  and  cause  it  to  jerk  suddenly, 
resulting  in  injury  to  a  passenger  who  is  in  the  act  of  making  the  change, 
this  would  be  an  injury  resulting  from  the  running  of  the  cars  of  the  com^ 
pany,  within  the  meaning  of  the  statute,  and  would  also  be  a  damage  done 
by  a  person  in  the  employment  and  service  of  the  company,  so  as  to  raise 
the  statutory  presumption  of  negligence  against  it. 

10.  None  of  the  other  grounds  of  the  motioh  for  a  new  trial  in  this  case  re- 
quire a  reversal. 

Argued  June  22,  ~  Decided  Angngt  S,  1906. 

Action  for  damages.  Before  Judge  Reid.  City  court  of 
Atlanta.     September  17,  1904 

Mrs.  Malinda  Reeves  brought  suit  against  the  Georgia  Bailway 
and  Electric  Company  to  recover  damages  for  a  personal  injuiy, 
alleging,  in  brief,  as  follows:     She  was  a  passenger  on  (me  bC 
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defendant's  cars  on  November  20, 1902,  between  the  heii|«  ei  five^ 
and  six  p.  m.  When  the  car  reached  a  certam  point  oa  the  Une 
it  stopped,  and  the  conductor  directed  the  passengers  ta  transfer 
from  it  to  another  car  of  the  defendant,  which  stood  on  Ibe  par-. 
aUel  track,  and  which  was  to  carry  the  passengers  to  tlp^e  end  of  * 
the  journey.  The  conductor  and  motorman  directed  the  pas-, 
sengers  to  step  from  the  car  on  which  they  had  been  riding  to> 
the  other  car.  They  n^ligently  failed  to  exercise  any  o^ore  or 
diligence  in  assisting  passengers,  particularly  female  passengers, 
hke  the  plaintiff,  who  vuls  an  elderly  lady,  from  one  oar  to  the^ 
other,  and  n^Ugently  failed  to  provide  any  safe  means  of  getting 
from  one  car  to  the  otI\er.  They  negligently  failed  to  stop  the 
car  at  any  proper  place  where  there  was  a  platform  or  a  raised 
place  for  passengers  to  aUght,  and  negligently  directed  the  pas- 
sengers to  step  from  one  car  to  the  other.  A  number  of  pas- 
sengers were  in  front  of  the  plaintiff,  and  a  number  behind, 
and  they  were  crowding  and  pressing  in  the  cars  from  one  to  the 
other.  Passengers  made  a  step  from  one  car  to  the  othe^.  The 
conductor  and  motorman  stood  by,  seeing  and  directing  and  per- 
mitting this  to  be  done,  and  permitting  the  passengers  to  crowd 
behind  the  plaintiff  with  force  and  speed.  The  car  on  which  the^ 
plaintiff  had  been  riding  had  been  lighted  by  electricity,  and  just, 
as  the  plaintiff  was  in  the  act  of  undertaking  to  step  from  one 
car  to  the  other  the  conductor  negligently  pulled  down  the  trolley 
pole,  and  by  this  method,  and  by  other  means  unknown  to  the 
plaintiff,  caused  the  car  to  become  suddenly  darkened,  and  no 
sufficient  light  was  thrown  out  between  the  cars  to  enable  per- 
sons to  safely  make  the  step  from  one  car  to  the  other,  or  to 
safely  judge  of  the  distance ;  and  because  the  plaintiff  was  unable 
to  see  or  discern  the  landing  place  or  step  on  the  car,  and  because 
the  passengers  behind  were  crowding  and  pressing  her,  with  the 
knowledge  of  the  conductor  and  motorman,  and  because  no  safe 
landing  or  passageway  from  one  car  to  the  other  had  been  pro- 
vided, and  because  the  plaintiff  was  in  no  way  c^sisted  or  guarded 
or  protected,  and  failed  to  get  a  firm  footing  upon  the  step  of  the 
other  car  in  passing  from  one  car  to  the  other,  she  fell  to  the 
ground  and  was  permanently  injured.  Thenature  of  the  injury 
was  specifically  alleged.  The  defendant  admitted  that  the  plain- 
tiff was  a  passenger  on  its  car ;  that  the  car  w^  stopped  and  the, 
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conductor  directed  passengers  to  transfer  from  it  to  another  car 
which  stood  on  a  parallel  track,  for  the  purpose  of  carrying  the 
passengers  into  the  city  of  Atlanta.  The  other  substantial  alle- 
gations were  denied.  The  plaintiff  amended  her  declaratioa  by 
alleging,  that,  when  she  was  in  the  act  of  stepping  from  one  car 
to  the  other,  there  was  a  sudden  jerk  or  movement  of  the  car 
from  which  she  was  stepping;  that  such  jerk  or  movement  of 
the  car  was  negligence  on  the  part  of  the  defendant,  and  that  it 
was  caused  by  the  defendant's  servants  and  agents  in  chai^  of 
the  car.  This  amendment  was  allowed  t)ver  objection,  and  ex- 
ceptions pendente  lite  were  filed.  While  the  plaintiff  was  on  the 
stand  she  testified  that  the  injury  occurred,  not  at  Hurt  street, 
as  alleged  in  the  declaration,  but  at  a  point  known  as  Moreland's 
station,  which  other  evidence  indicated  was  about  350  or  400 
yards  distant  from  Hurt  street.  Thereupon  an  amendment  was 
offered  and  allowed  over  objection,  alleging  that  the  injury  really 
tx5curred  at  Moreland  station.  The  plaintiff's  evidence  was  not 
very  clear  as  to  the  location,  as  she  stated  that  she  was  not  famil- 
iar with  the  line.  When  the  defendant's  evidence  was  intro- 
duced, it  showed  positively  that  the  occurrence  really  took  place 
at  Hurt  street.  The  plaintiff  then  withdrew  the  amendment  pre- 
viously made,  changing  the  allegation  as  to  the  place  of  the 
txicurrence,  and  returned  to  the  original  allegation  on  that  sub- 
ject    This  also  was  objected  to. 

The  evidence  on  behalf  of  the  plaintiff,  as  to  what  transpired  at 
the  time  and  place  of  the  alleged  injury,  was,  in  brief,  as  follows : 
The  plaintiff  was  returning  to  Atlanta  from  Decatur,  six  miles 
distant,  on  one  of  defendant's  cars  operated  by  electricity,  between 
Bix  and  seven  o'clock  in  the  evening.  When  the  car  arrived  at  a 
place  about  the  outskirts  of  the  city  of  Atlanta  it  stopped  along- 
side of  another  one  of  defendant's  cars,  which  was  on  a  paralld 
track.  The  conductor  stated  that  they  had  lost  their  schedule,  and 
instructed  the  passengers  to  change  to  the  other  car  immediately. 
They  were  rushed  out,  and  the  plaintiff  went  to  step  from  one 
car  to  the  other  (or,  as  she  expressed  it,  "went  to  make  my 
Btep")  when  the  conductor  turned  the  trolley,  the  lights  went 
out,  and  there  was  a  sudden  jar  of  the  car,  caused  by  the  defend- 
ant's agents,  which  threw  the  plaintiff  to  the  ground,  causing  the 
injury.     The  evidence  for  the  defendant  tended  to  show  the  fol- 
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lowing  among  other  facts:  There  was  an  arc  light  at  the  junc- 
tion of  Hurt  and  Decatur  streets,  used  for  lighting  the  city  streets. 
When  the  two  cars  were  parallel  to  each  other  both  were  still. 
Owing  to  a  loss  of  time  by  the  one  coming  into  Atlanta,  the 
schedule  was  disarranged,  and  it  became  necessary  for  the 
passengers  to  transfer  to  the  other  ear  in  order  that  the  first  might 
turn  back  and  resume  its  regular  schedule.  Both  cars  remained 
still  while  the  passengers  went  from  one  to  the  other,  and  both 
were  lighted.  No  change  was  made  in  the  lights  at  the  place, 
except  that  the  headlight  on  the  first  car  was  made  ready  to  be 
transferred  to  the  other  end  of  it.  To  do  this  a  key  or  stop  was 
taken  out  which  disconnected  the  electric  current  from  it.  The 
trolley  was  not  moved  until  after  the  passengers  were  transferred. 
The  effect  of  taking  the  trolley  oflf  the  wire  would  not  be  to  cause 
the  car  to  move,  but  to  disconnect  the  current  from  it  and  render 
it  impossible  for  it  to  move.  Both  cars  were  standing  still  during 
the  transfer.  The  car  was  in  good  running  order.  One  witness  for 
the  defendant  testified:  "The  two  cars  were  standing  side  by 
side,  and  the  other  passengers  were  stepping  from  one  car  to  the 
other,  and  she  went  to  step  across,  and  it  looked  like  that  she 
stepped  on  her  skirt,  and  she  dropped  down  there."  Neither  the 
changing  of  the  headlight  nor  the  change  of  the  trolley  pole  could 
have  caused  a  jerk  of  the  car. 

The  jury  found  in  favor  of  the  plaintiflf  five  hundred  dollars. 
The  defendant  moved  for  a  new  trial,  which  was  refused,  and  it 
excepted.  Error  was  also  assigned  on  the  allowance  of  the  first 
amendment  to  the  declaration. 

Bosser  &  Brandon,  W,  T.  Colquitt,  and  B.  J.  Conyers,  foi 
plaintiff  in  error.      Arnold  &  Arnold  and  Harvey  SHI,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  It  was  contended 
that  the  amendment,  alleging  that  while  the  plaintiff  was  stepping 
from  one  car  to  the  other  the  defendant  negligently  caused 
the  car  to  jerk  suddenly,  added  a  new  cause  of  action.  This 
ground  of  exception  is  not  well  taken.  The  action  being  based  on 
the  allegation  that  while  a  passenger,  at  the  direction  of  the  con- 
ductor, was  passing  from  one  car  to  another,  she  was  injured  by  the 
Diligent  conduct  of  the  defendant's  agents  and  servants  in 
connection  therewith,  an  amendment  which  alleged  an  additional 
act  of  negUgence  in  the  same  transaction  did  not  set  out  a  newi 
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and  distinct  cause  of  action.  City  of  Golumfms  v.  Anglin^  120 
Oa,  785 ;  HarrU  v.  Central  Railroad  Co.,  78  Oa.  525 ;  Ellison  v. 
Georgia  Railroad  Co.,  87  Ga.  699 ;  CivU  Code,  §  5098. 

2.  The  bill  of  exceptions  pendente  lite  assigns  error  in  allowing 
this  amendment,  on  the  ground  that  it  ''does  not  connect  the 
alleged  negligence  with  the  defendant."  It  distinctly  allies 
*'  that  said  jerk  of  said  car  was  caused  by  the  d^endant's  servants 
and  agents  in  charge  of  said  car." 

3.  It  was  further  objected  that  the  amendment  did  not  show  in 
what  way  the  defendant  caused  said  alleged  negligence.  It  was 
not  necessary  that  the  plaintiff  should  ascertain  and  all^e  the 
particular  methods  by  which  the  defendant's  employees  produced 
a  sudden  jerk  while  she  was  leaving  the  car.  Where  a  car  is  at 
rest,  and  a  passenger  is  lawfully  leaving  it  or  passing  from  it  to 
another  car  under  the  order  or  at  the  request  of  its  conductor,  if  a 
sudden  and  negligent  jerk  or  movement  is  caused  by  the  com- 
pany's agents,  resulting  in  injury  to  the  passenger,  it  is  not  incum- 
bent on  the  passenger  to  allege  the  specific  manner  in  which  it 
was  produced.  It  would  be  an  unreasonable  burden  to  place 
upon  her  to  tequire  that  she  should  allege  and  prove  whether 
the  motorman  turned  on  the  current  or  tumeil  off  the  brake, 
or  by  what  method  of  handling  the  complex  machinery  con- 
nected with  a  car  propelled  by  electricity  the  jerk  was  pro- 
duced. The  allegation  of  the  amendment  on  this  subject  was 
sufficient. 

4.  Objection  was  further  made  on  the  ground  that  the  amend- 
ment does  not  show  in  what  manner  the  alleged  negligence  con- 
tributed to  or  caused  any  injury  to  the  plaintiff.  If  this  amend- 
ment stated  a  new  count  which  should  be  complete  in  itself,  or  if 
it  alleged  some  act  of  negligence  disconnected  from  the  transac- 
tion set  forth  in  the  declaration,  by  reason  of  which  negligence 
injury  to  the  plaintiff  was  alleged,  the  point  would  be  well  taken. 
But  we  think  that  under  the  allegations  of  the  declaration,  which 
show  that  she  was  a  passenger  on  defendant's  car,  that  under 
order  of  the  conductor  she  was  leaving  that  car  and  undertaking 
to  step  across  to  another,  and  that  by  reason  of  negligence  on  the 
part  of  the  defendant's  agents  in  connection  with  such  transfer 
she  fell  and  received  an  injury,  the  addition  of  another  act  of 
negligence   in   the  same   connection  might  fairly  be  construed 
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with  the  whole  declaration  as  being  one  of  the  causes  which  pro- 
•duced  the  injury.  Taking  the  amendment,  therefore,  in  connec-  * 
tion  with  the  original  declaration,  while  it  might  have  been  more 
explicit,  we  do  n&t  think  that  it  was  amenable  to  this  objection. 
5,  6.  Complaint  is  made  that  after  the  plaintiff  closed  her  evi- 
dence, wherein  the  scene  of  the  injury  was  located  at  a  point  350 
or  400  yards  distant  from  that  alleged  in  the  declaration,  a  mo- 
tion for  a  nonsuit  was  made,  and  thereupon  an  amendment  was 
allowed  making  the  declaration  conform  to  the  evidence  of  the 
plaintiff.  It  is  urged  that  this  set  forth  a  new  cause  of  aetion. 
This  objection  was  not  well  founded.  The  mere  correction  of  an 
allegation  as  to  the  exact  location  of  an  occurrence  on  the  line  of 
a  railroad,  so  as  to  all^  that  it  in  fact  occurred  a  few  hundred 
yards  distant  from  the  point  alleged  in  the  original  declaration, 
does  not  add  a  new  and  distinct  cause  of  action.  It  is  the  same 
cause  of  action,  nor  does  it  become  a  new  and  distinct  cause  by 
merely  shifting  the  scene  of  the  occurrence  a  short  distance  along 
the  line  of  the  railroad.  By  doing  so  there  was  no  difference  in 
the  law  applicable,  or  in  the  evidence  necessary  to  support  the 
substantial  grounds  of  the  plaintiff's  contention.  Even  if  there 
had  been  error  in  the  allowance  of  this  amendment,  it  could  fur- 
nish no  ground  for  reversal,  because  at  a  later  stage  of  the  trial 
the  amendment  was  withdrawn,  and  the  original  allegation  re- 
stored, the  defendant's  evidence  showing  that  the  occurrence  took 
place  at  the  point  alleged  in  the  original  declaration. 

7.  Error  is  assigned  because  the  court  overruled  the  motion  for 
a  nonsuit.  If  the  motion  rested  on  the  variance  between  the  al- 
l^ata  and  probata  with  reference  to  the  place  at  which  the  injury 
occurred,  the  making  of  an  amendment  which  caused  the  former 
to  conform  to  the  latter  destroyed  the  right  to  a  nonsuit,  if  it  ex- 
isted. If,  however,  we  should  consider  the  case  as  if  the  amend- 
ment which  was  afterwards  withdrawn  had  not  been  made,  and 
that  there  was  an  error  at  the  time  when  the  motion  was  made 
in  not  granting  the  nonsuit,  yet,  if  the  evidence  afterwards  intro- 
duced supplied  the  deficiency,  no  reversal  will  be  granted  on  that 
ground.  Here  the  evidence  of  the  defendant  clearly  showed  that 
the  occurrence  transpired  at  Hurt  street,  the  place  all^d  in  the 
•declaration. 

8.  The  motion  for  a  new  trial  assigns  error  in  the  following 

Digitized  by  CjOOQIC 


704         GEORGIA  RY.  &  ELEC,  CO.  v.  REEVES.  (123 

charge :  **  Now,  in  this  investigation,  gentlemen,  if  the  plaintiff 
makes  it  appear  to  you  from  the  evidence  in  the  case  that  she 
was  injured  in  the  manner  that  she  sets  forth  in  her  declaration, 
the  law  would  presume  then  that  the  defendafct  was  n^ligent, 
and  the  burden  would  be  cast  upon  the  defendant  to  show  to  you 
either  that  it  was  not  negligent,  or  else  the  injury  to  the  plaintiff, 
if  she  was  injured,  was  due  to  accident  and  not  caused  by  the 
defendant's  negligence,  or  else  that  the  plaintiff  by  ordinary  care 
on  her  part  could  have  avoided  the  consequences  to  herself  of  the 
defendant's  negligence,  if  that  is  shown.  If  the  defendant  makes 
either  of  these  propositions  appear,  that  would  be  a  reply  to  the 
presumption  and  make  a  complete  defense  to  the  action.*'  The 
grounds  of  complaint  in  respect  to  this  charge  are :  that  it  was 
without  basis  in  the  evidence ;  that  the  charge  as  to  the  presump- 
tion of  negligence  was  not  adapted  to  the  evidence ;  that  there 
was  no  evidence  to  show  that  the  plaintiff  was  injured  by  the 
running  of  a  locomotive  or  cars  or  other  machinery  of  the  defend- 
£uit,  or  by  any  person  in  its  employment ;  tliat  the  case  was  not 
one  to  which  the  statutory  presumption  against  railroads  waa 
applicable;  and  that  the  charge  "raised  a  general  presumption 
of  negligence  against  the  defendant,  whereas,  if  any  presumption 
arose  at  all,  the  court  should  have  limited  it  to  the  specifications 
of  negligence  submitted  to  the  jury.  The  evidence  furnished  am- 
ple basis  for  this  charge.  The  judge  excluded  from  the  con- 
sideration of  the  jury  all  the  specifications  of  negligence  except 
two,  causing  the  light  to  go  out  and  causing  the  sudden  jerk ;  and 
while  he  did  not,  in  immediate  connection  with  the  charge  com- 
plained of,  inform  the  jury  that  the  presumption  of  negligence 
arising  against  the  defendant  would  be  limited  to  the  specifica- 
tions of  negligence  submitted  to  them,  the  general  charge  con- 
tained in  the  record  shows  that  he  did  do  this  several  times.  At 
one  point  in  the  charge  he  instructed  the  jury :  "  Your  investiga- 
tion of  the  case  on  the  question  of  whether  defendants  were  neg- 
ligent or  not  negligent  will  be  confined  to  these  two  specifica- 
tions, and  you  would  not  be  authorized  to  go  outside  and  inquire 
whether  the  defendant  was  or  was  not  negligent  in  some  or  any 
other  way  than  that  set  forth  in  these  two  specifications  of  negli- 
gence which  will  be  submitted  to  you."  At  another  time  he  said: 
"  Your  method  of  inquiry,  confining  yourselves  to  theee  two  spec- 
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ifications  to  which  I  have  called  your  attention/'  etc.  And  in 
several  other  portions  of  the  charge  he  emphasized  the  fact  that 
the  consideration  of  the  jury  was  confined  to  these  specifications. 
Under  the  entire  charge^  the  jury  could  nut  have  understood  that 
the  judge  referred  to  a  presumption  of  n^ligence  in  respect  to 
other  matters  which  he  had  expressly  excluded  from  their  con- 
sideration. 

9.  It  is  urged  that,  if  tlie  injury  occurred  as  allied  and  proved 
by  the  plaintiflf,  this  was  not  a  case  in  which  the  statutory 
presumption  of  diligence  arisea  The  Civil  Code,  §  2321,  de- 
clares: ^A  railroad  company  shall  be  liable  for  any  damage 
done  to  persons,  stock,  or  other  property,  by  the  running  of  the 
locomotives,  or  cars,  or  other  machinery  of  such  company,  or 
for  damage  done  by  any  person  in  the  employment  and  service 
of  such  company,  unless  the  company  shall  make  it  appear  that 
their  agents  have  exercised  all  ordinary  and  reasonable  care  and 
diligence,  the  presumption  in  all  cases  being  against  the  com- 
pany." The  argument  is,  that,  inasmuch  as  the  car  was  standing 
still  when  the  passengers  were  directed  to  leave  it  and  go  to 
another  car,  the  injury  was  not  done  by  the  running  of  the  car, 
or  by  any  person  in  the  employment  and  service  of  the  company. 
This  argument  would  be  sound  if  made  in  r^ard  to  an  injury 
which  was  entirely  disconnected  from  the  running  of  a  car,  or 
which  was  not  produced  by  some  direct  act  of  a  person  in  the 
employment  of  the  company.  And  such  was  the  ruling  in  Qa, 
JR.  Go,  V.  Nelms,  83  Oa,  70;  Savannah  Ry,  Co.  v.  Flaherty,  110 
Ga,  335.  But  it  would  be  too  naiTow  and  restricted  a  view 
to  hold  that  if  while  passengers  are  in  transit  upon  a  car  it  was 
stopped  for  one  or  more  of  them  to  alight,  or  to  be  transferred 
to  another  car,  and  the  injury  resulted  to  one  of  them  by  reason 
of  turning  out  the  lights  in  the  car,  or  causing  it  to  jerk  while 
the  passenger  was  alighting,  this  was  not  done  by  the  running 
of  the  car,  or  by  a  person  in  the  service  of  the  company,  if  such, 
person  put  out  the  light  or  caused  the  jerk.  Such  an  occurrence 
would  be  a  part  of  the  actual  transit.  The  running  of  the  car, 
as  used  in  the  section  of  the  code  above  quoted,  is  not  confined 
to  a  mere  collision  with  a  person  on  the  track.  An  unnec- 
essary jerk  causing  an  injury  to  a  passenger  while  alighting  is 
a  part  of  the  running,  within  the  reason  and  spirit  of  the  statute. 
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Moreover,  if  while  the  passenger  is  in  the  act  of  alighting  an 
employee  of  the  company  turns  out  tlie  lights  or  causae  the 
car  to  jerk,  and  as  a  result  the  passenger  is  injured,  this  would 
be  damage  done  by  a  person  in  the  employment  and  service  of 
the  company,  within  the  meaning  of  the  statute. 

10.  There  were  numerous  other  grounds  of  the  motion  for 
a  new  trial,  alleging  errors  on  the  part  of  the  court  in  stating 
the  contentions  of  the  defendant,  and  in  various  charges  and 
refusals  to  charge,  and  omissions  to  charge.  A  careful  consid- 
eration of  all  of  them  in  connection  with  the  evidence  and  the 
charge  given  convinces  us  that  none  of  them  are  well  taken. 
The  verdict  is  supported  by  the  evidence. 

Judgment  affirmed.  All  the  Justices  concur^  except  Simmons, 
C.  J,  absent. 


II?  f?S  Johnson  v.  Thrower  et  al. 


Candleb,  J.  1.  As  has  been  *Tepeatedly  held,  this  court  will  not  consider 
grounds  of  a  motion  for  a  new  trial  complaining  of  the  admission  of  evi- 
dence, oral  or  documentary,  unless  the  evidence  is  set  out  in  the  motion, 
either  literally  or  in  substance,  or  attached  thereto  as  an  exhibit.  Petty 
V.  Brunswick  R.  Co,,  100  Ga,  66G,  and  cases  cited  ;  Fraser  v.  State,  112  Ga. 
13  ;  Freeman  v.  Mencken,  116  Ga.  1017. 

2.  It  is  not  the  office  of  a  motion  for  a  new  trial  to  call  in  question  the  suffi- 
ciency of  an  amendment  to  pleadings.     Kelly  v.  Strouse^  116  Go.  874  (6). 

8.  This  court  will  in  no  case  reverse  the  judgment  of  the  trial  court  on  acr 
count  of  the  refusal  of  the  judge  to  direct  a  verdict. 

4.  Motions  to  continue  are  addressed  to  the  sound  legal  discretion  of  the 
trial  judge  ;  and  in  the  present  case  it  does  not  appear  that  that  discretion 
was  abused. 

5.  The  alleged  newly  discovered  evidence  on  account  of  which  a  new  trial 
was  asked  was  not  clearly  set  out  in  the  motion,  nor  does  it  appear  by  affi- 
davits of  the  movant  and  her  counsel,  or  either,  that  the  existence  of  the 
evidence  was  not  known  at  the  time  of  the  trial  and  could  not  have  been 
known  by  them  in  the  exercise  of  ordinary  diligence.  Hence  this  ground 
of  the  motion  is  without  merit. 

6.  As  between  the  parties  to  this  suit,  the  title  to  the  land  in  question  was 
directly  involved,  both  by  reason  of  the  averments  and  cross-prayers  of 
the  answer  of  the  defendants,  and  by  reason  of  the  fact  that  the  plaintiff 
was  not  entitled  to  the  full  relief  sought  if  the  ownership  of  the  land  was 
in  the  defendants.  There  was  ample  evidence  to  si^>port  the  finding  of 
the  jury  that  the  title  of  one  of  the  defendants  was  superior  to  that  of  the 
plaintiff ;  and  it  was  not  error,  of  which  the  plaintiff  can  complain,  to 
direct  a  verdict  in  her  favor  on  the  questions  as  to  the  validity  of  the  d»- 
possessory  warrant  the  enforcement  of  which  was  asked  to  be  enlotoed. 
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and  the  yalidity  of  the  rent  contract  introduced  in  evidence,  and  to  submit 
to  the  jury  the  question  of  the  title  to  the  realty  in  dispute. 
Judgment  afflrmed.   All  tM  Justices  concur,  except  Simmons,  C,  J.,  aJbse^,  and 
Lumpkin,  J,,  disquaXified. 

Argued  June  23,  —  Decided  August  ST,  1906. 

Equitable   petition.       Before  Judge   Lumpkin.       Fulton   su- 
perior court.     October  22,  1904. 
Rohert  Z.  JRodgers,  for  plaintiff. 
C,  L.  Pettigrew  and  J.   W,  &  J.  D,  Humphries^  for  defendants. 


COOLEY  V.  MOSS,. and  vice  versa. 

1.  If  an  owner  of  land  enters  into  a  contract  which  is  legally  binding,  whereby 
he  agrees  to  sell  a  certain  described  lot  to  another  for  a  named  price,  but 
that  he  shall  not  make  the  deed  until  he  shall  have  sold  a  certain  other  lot 
or  lots,  if  before  selling  such  other  lots  he  sells  and  disposes  of  the  lot 
covered  by  the  contract,  and  thus  puts  it  beyopd  his  power  to  make  a  deed 
to  the  other  party,  this  constitutes  a  breach  of  the  contract,  which  will 
authorize  an  immediate  suit  against  him,  without  waiting  for  him  to  sell 
the^ther  lots,  and  without  requiring  a  tender  of  the  purchase-money  to  him 
by  the  other  party  to  the  contract. 

2.  Where  one  agrees  to  sell  land  to  another  at  a  given  price,  and  that  he  will 
make  a  deed  when  he  shall  have  sold  certain  other  lots,  and  where  the  other 
person  does  not  agree  to  buy  or  to  pay  the  consideration  named,  and  there 
are  no  mutual  obligations,  and  no  other  consideration  appears,  the  contract 
is  unilateral  and  does  not  bind  the  owner  of  the  land,  and  he  may  withdraw 
from  it  or  repudiate  it. 

3.  Where  mutiuil  promises  are  relied  on  as  a  consideration  to  support  a  con- 
tract, the  obligations  of  the  contract  must  be  mutually  binding  upon  the 
i*espective  parties.  If  one  assumes  under  such  an  agreement  to  do  a  special 
act  beneficial  to  another,  and  that  other,  under  the  terms  of  the  contract,  is 
under  no  obligation  to  perform  any  act  of  advantage  to  the  former,  the 
agreement  is  without  such  consideration  as  will  support  the  promise  of  the 
party  assuming  to  perform. 

Argued  June 28,  —  Decided  Augusts,  1906. 

Action  for  breach  of  contract.  Before  Judge  Reid.  City 
court  of  Atlanta.       October  22,  1904. 

Cooley  brought  an  action  against  Moss,  laying  his  damages  in 
the  sum  of  S500,  and  alleging  that  on  April  28,  1903,  the  defend- 
ant entered  into  the  following  agreement  with  the  plain tiiST: 
"  This  agreement  made  this  day  between  A.  J.  Moss  and  J.  L. 
Cooley.     A  J.  Moss  agrees  to  sell  the  said  Cooley  the  N.  W.  cop- 
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ner  of  Glenwood  ave.  and  Broyles  street,  fronting  40  ft.  on  Glen- 
wood  and  back  140  ft.  on  Broyles  st.;  the  said  Moss  is  to  make 
deed  to  said  Cooley  upon  his  paying  $300  for  said  lot,  but  it  is 
understood  that  said  Moss  is  not  to  make  deed  until  he  has  sold 
the  lot  adjoining  or  the  two  western  lots  of  the  block.  Whenever 
he  makes  sales  as  above  specified,  he  then  will  close  the  trade 
with  said  Cooley."  Signed  by  each  party.  The  defendant  fails 
and  refuses  to  comply  with  this  agreement,  and  has  sold  the  lot 
described  in  it,  and  disposed  of  it  to  some  other  person  than  the 
plaintiff,  and  has  put  it  beyond  his  power  to  make  a  deed  to  the 
plaintiff  and  to  comply  with  the  contract.  Plaintiff  has  been 
ready,  able,  and  willing  to  take  and  pay  for  the  land,  and  is  now 
ready,  able,  and  willing  to  do  so,  but  has  not  done  so  on  account 
of  the  failure  of  the  defendant.  The  defendant  demurred  on  the 
following  grounds :  First,  because  the  petition  sets  forth  no  cause 
of  action;  second,  because  it  shows  no  consideration  for  the  con- 
tract alleged  to  have  been  entered  into  between  the  parties;  third, 
because  it  does  not  show  that  the  defendant  has  sold  the  lot 
adjoining,  or  the  two  western  lots  of  the  block  referred  to  in  the 
agreement,  and\intil  the  selling  of  the  adjoining  lot,  or  the  two 
western  lots,  no  right  of  action  exists,  or  can  exist  in  the  plaintiff. 
The  court  overruled  the  first  and  second  grounds  of  the  demurrer, 
but  sustained  the  third  ground,  and  dismissed  the  action.  The 
plaintiff  filed  a  bill  of  exceptions,  and  the  defendant  a  cross-bilL 

C.  D,  Maddox,  for  plaintiff. 

DuBignon  &  Alston,  for  defendant 

Lumpkin,  J.  (After  stating  the  facta)  1.  The  main  bill  of 
exceptions  makes  a  single  question :  I!  the  contract  be  treated 
as  valid  and  binding  on  Moss,  does  the  declaration  allege  a  breach, 
giving  an  immediate  right  of  action?  It  has  been  said  that  "A 
breach  of  contract  may  arise  in  any  one  of  three  ways,  namely: 
by  renunciation  of  liability  under  the  contract ;  by  failure  to  per- 
form the  engagement ;  or  by  doing  something  which  renders  per- 
formance impossible."  7  Am.  &  Eng.  Enc.  L  (2d  ed.)  149-150. 
If  an  agreement  is  made  that  one  shall  convey  land  to  another, 
dnd  if  the  former  conveys  it  to  a  third  person,  and  thus  puts  it 
out  of  his  power  to  comply  with  his  contract,  the  latter  may  sue 
him  without  waiting  for  the  contract  time  to  elapse,  and  without 
demanding  a  conveyance.      Bishop  on  Contracts,  §1430.      In 
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Newcomb  v.  Brackett,  16  Mass.  161,  it  was  said:  "A.,  for  a 
valuable  consideration,  promises  to  convey  land  to  B.,  as  soon  as 
B.  should  pay  to  A«  a  certain  sum  of  money ;  A.  conveys  the  land 
to  a  stranger;  and  it  was  held  that  B.  was  presently  entitled  to 
his  action,  without  payment  or  tender  of  the  money."  In  Heard 
V,  Bowers,  23  Kck.  455,  this  doctrine  was  pursued  even  to  the 
extent  of  holding  that  "  Where  a  party  stipulates  to  convey  an 
estate  to  another  at  a  future  day,  and  in  the  meantime  conveys 
it  to  a  third  person,  he  is  guilty  of  a  breach  of  his  stipulation ; 
and  although  he  should  repurchase  the  estate  before  the  day 
named,  he  could  not  compel  the  other  party  to  take  tlie  land  and 
perform  the  contract  on  his  part;  but  this  rule  does  not  apply 
to  the  case  of  an  involuntary  disability  of  a  party  to  perform  his 
stipulations,  which  he  may  remove  previous  to  the  time  appointed 
for  their  performance."  See  also  Hopkins  v.  Young,  11  Mass. 
302;  Lovell  v.  St.  Louis  Ins.  Co.,  Ill  U.  S.  264;  Poirier  v. 
Gravel,  88  Cal.  79 ;  1  Addison  on  Contracts  (3d  Am.  ed.),  40 ; 
Shaflfner  v.  Killian,  7  111.  App.  620 ;  Howard  v.  Daly,  61  K  Y. 
362;  Gray  v.  Green,  16  Hun,  334;  Smith  v.  Oa.  Loan  Co.,  113 
6a,  975.  One  or  two  of  the  cases  cited,  including  the  last,  arose 
on  a  renunciation  by  one  party  of  a  continuing  contract  consist- 
ing of  mutual  stipulations.  Voluntarily  to  place  it  beyond  one's 
power  to  comply  with  a  contract  constitutes  a  breach  quite  like 
the  other  breach  arising  from  renunciation.  As  to  what  is  some- 
times called  an  "  anticipatory  breach  "  arising  from  the  renuncia- 
tion of  a  contract  of  the  character  referred  to,  and  the  right  to 
bring  an  action  at  once  upon  the  occurrence  of  such  a  breach, 
or  to  treat  the  contract  as  still  binding  and  wait  until  the  time 
for  performance  arrives,  the  authorities  have  not  always  been  in 
perfect  harmony;  but  this  court  has  followed  the  line  of  au- 
thority resting  upon  the  leading  case  of  Hochster  v.  De  la  Tour, 
2  El.  &  Bl.  678,  and  Roehm  v.  Horst,  178  U.  S.  1.  The  trial 
judge  erred  in  sustaining  the  third  ground  of  the  demurrer. 

In  the  brief  for  defendant  in  error  it  Is  said  that  the  declara- 
tion does  not  set  out  the  time  when  this  sale  occurred,  nor  the 
time  when  Cooley  took  advantage  of  it,  so  as  to  show  whether 
he  acted  promptly ;  but  no  such  point  was  made  in  the  demurrer. 

2,  3.  The  cross-bill  of  exceptions  assigns  error  in  overruling 
the  other  two  grounds  of  the  demurrer.     An  examination  of  the 
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contract  sued  on  will  show  that  Moss  agreed  to  sell  to  Cooley  a 
certain  lot,  and  to  make  him  a  deed  upon  his  paying  $300,  "  but 
it  is  understood  that  said  Moss  is  not  to  make  deed  until  he  has 
sold  the  lot  adjoining  or  the  two  western  lots  of  the  block. 
Whenever  he  makes  sales  as  above  specified,  he  then  will  close 
the  trade  with  said  Ck)oley."  Cooley  made  no  agreement  or 
promise  to  do  anything,  nor  was  any  consideration  stated  in  the 
contract.  Inasmuch  as  a  valuable  consideratiom  is  one  of  the  es- 
sentials of  a  valid  contract,  it  follows  that  in  an  action  upon  it 
the  burden  of  proof  is  upon  the  plaintiff  to  show  a  consideration ; 
and  where  the  instrument  sued  on  is  a  simple  contract,  and  is  not 
itself  sufficient  to  show  a  consideration,  it  is  incumbent  on  the 
plaintiff  to  allege  and  prove  that  there  was  one.  6  Am.  &  Eng. 
Enc.  L  (2d  ed.)  763 ;  4  Enc.  PL  &  Pr.  928.  Certain  instruments 
import  a  consideration,  and  the  production  of  such  an  instrument 
alone  furnishes  prima  facie  evidence  of  a  consideration,  and  casts 
upon  the  defendant  the  burden  of  proving  want  or  failure  of  it. 
Such  bills  and  noted  as  under  the  law  merchant  import  a  consid- 
eration would  be  an  illustration  of  this  class  of  instruments. 
Sealed  instruments  import  a  consideration.  At  common  law  the 
presumption  of  a  consideration  for  specialties  was  conclusive.  In 
some  of  the  United  States  all  contracts  made  in  writing  and 
signed  by  the  party  to  be  charged  thereby  are  declared  by  statute 
to  import  a  consideration.  6  Am.  &  Eng.  Enc.  L  (2d  ed.)  762, 
763 ;  Rowland  v.  Harris^  56  Oa.  141.  Except  in  instances  of 
this  character,  however,  the  rule  above  announced  applies.  In 
Morrow  v.  Southern  Express  Go,y  101  Oa,  810,  it  was  said: 
"Where  mutual  promises  are  relied  upon  as  a  consideration  to 
support  a  contract,  the  obligations  of  the  contract  must  be  mu- 
tually binding  upon  the  respective  parties;  and  if  one  assume 
under  such  an  agreement  to  do  a  special  act  beneficial  to  another, 
and  that  other  under  the  terms  of  the  contract  is  under  no  obliga- 
tion to  perform  any  act  of  corresponding  advantage  to  the  former, 
the  agreement  is  without  such  consideration  as  will  support  the 
promise  of  the  party  assuming  to  perform."  See  also  McCaw 
Manufacturing  Co,  v.  Felder,  115  Oa,  408;  Harrison  v.  Wilson 
Lumber  Co,,  119  Oa,  6;  Huggins  v.  Southeastern  Lime  Co.,  121 
Oa.  311;  Swindell  v.  First  National  Bank,  121  Oa,  714;  Swan 
Oil  Co.  V.  Linder,  123  Oa.  550;  7  Am.  &  Eng.  Enc.  L  (2d  ed.) 
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114.  A  decision  in  regard  to  an  option  to  purchase  real  es- 
tate will  be  found  in  Frank  v,  Stratford-Handcock  Co.  (Wyo.),  67 
L  R  A.  571.  It  is  true  that  the  instrument  sued  on  begins  with 
the  words,  **  This  agreement  made  this  day  between  A.  J.  Moss 
and  J.  li.  Cooley,"  and  is  signed  by  both  parties.  But  Cooley  no- 
where agrees  or  promises  to  do  any  act  or  binds  himself  in  any 
way.  He  does  not  agree  to  take  the  lot,  or  to  pay  the  purchase- 
price.  Suppose  that  Cooley  had  announced  that  he  was  unwilling 
to  take  the  lot,  there  is  no  promise  or  agreement  on  his  part  con- 
tained in  the  paper  on  which  Moss  could  have  brought  an  action ; 
nor  does  any  agreement  on  his  part  at  any  time  appear.  It  was 
in  the  nature  of  an  agreement  between  the  two  by  which  Cooley 
was  to  have  an  option  or  right  to  buy  the  lot  and  Moss  was  to 
sell  it  to  him  at  a  certain  price.  Moss  agreed  that  when  he  had 
sold  certain  other  lots  "he  then  will  close  the  trade  with  said 
Cooley."  But  there  is  no  agreement  that  Cooley  will  then  close 
the  trade  with  Moss.  Nor  is  there  any  other  promise  or  agree- 
ment on  Cooley's  part  which  would  furnish  a  consideration  for  the 
agreement  of  Moss.  Mutual  agreements  or  promises  may  furnish 
a  consideration  one  for  the  other ;  but  where  one  party  does  all 
the  promising  and  agreeing,  the  mere  fact  that  the  other  signs  his 
name  to  the  paper  is  not  sufficient  to  constitute  an  agreement  on 
his  part  The  instrument  construed  in  Harrison  v.  Wilson  Luvfi" 
her  Go.^  supra,  was  very  similar  in  these  respects  to  the  one  now 
under  consideration.  It  began  with  the  words,  "  This  agreement 
made  in  triplicate,  and  entered  into  this  February  13th,  1902, 
between  Harrison  &  Garrett,  of  Forsyth  County,  Ga.,  parties  of 
the  first  part,  and  the  Wilson  Lumber  Co.,  Ltd.,  of  Toronto,  Onta- 
rio, parties  of  the  second  part"  It  then  stated  that  Harrison  & 
Garrett  agreed  to  furnish  a  sawmill  and  cut  to  the  order  of  the 
Wilson  Lumber  Company,  and  to  edge  and  trim  in  a  good  work- 
manlike manner,  as  called  for  by  the  lumber  market,  such  logs  to 
be  furnished  to  the  mill  desirable  to  the  Wikon  Lumber  Com- 
pmy,  at  different  places  in  Dawson  and  Pickens  counties,  for 
which  Harrison  &  Garrett  were  to  receive  for  such  services  $2.50 
per  thousand  feet  board  measure  for  all  lumber  so  sawed  and  ac- 
cepted by  the  Wilson  Lumber  Company.  Lumber  improperly 
manufactured  should  be  at  the  loss  of  Harrison  &  Garrett,  who 
were  to  run  out  all  lumber  on  trucks  at  no  expense  to  the  Wilson 
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Lumber  Company,  when  the  amount  of  such  cut  waa  30,000  feet 
or  moTe ;  and  the  contract  was  to  remain  in  force  until  such  tim- 
ber "  as  will  have  been  bought  hj  the  parties  of  the  second  part  is 
cut,  unless  mutually  agreed  upon  by  both  parties  hereto."  Each 
of  the  parties  signed  this  instrument.  But  it  was  held  to  be  uni- 
lateral 

The  fact  of  bringing  this  suit  for  damages  can  not  be  con- 
sidered as  an  acceptance  and  agreement  on  the  part  of  the  plain- 
tiff, if  for  no  other  reason,  because  it  shows  on  its  face  that  the 
defendant  had  abandoned  the  contract  or  violated  it  and  rendered 
compliance  impossible  before  the  declaration  was  filed.  It  could 
not  amount  to  the  closing  of  a  contract  alleged  to  have  already 
been  rendered  impossible  of  performance  by  the  defendant  This 
does  not  c6nflicfr^  with  the  ruling  in  Black  v.  Maddox,  104  Oa. 
157,  or  that  in  Sivell  v.  Hogan,  119  Oa.  167.  We  are  of  opinion, 
therefore,  that  the  trial  judge  erred  in  not  sustaining  the  demur- 
rer on  the  first  and  second  grounds.  He  correctly  dismissed  the 
'  case,  though  we  can  not  agree  with  him  as  to  the  reason  for  so 
doing.  In  Wellmaker  v.  WTuatley,  123  Oa.  201,  there-  were 
mutunl  promises  to  furnish  a  consideration. 

Judgment  reversed  on  both  bills  of  exceptions.     All  the  Jiistices 
concur t  except  Simmons,  C.  J.,  absent. 


LOWE  CO.  V.  CENTRAL  OF  GEORGIA  RAILWAY  CO. 

Section  4180  of  the  Civil  Code,  which  provides  the  mode  of  proof  and  defense 
in  a  suit  in  a  justice^A  court  upon  an  open  account,  does  not  apply  to  an 
action  for  the  loss  of  or  damage  to  personal  property  by  a  common  carrier, 
even  though  the  cause  of  action  is  set  out  in  detail  in  a  statement  attached 
to  the  summons  and  verified  by  the  affidavit  of  the  plaintiff. 

Argued  June  24,  —  Decided  August  8,  1905. 

Certiorari  Before  Judge  Lumpkin.  Fulton  superior  coait 
October  18,  1904 

Moore  &  Pomeroy,  for  plaintifif. 

J.  B.  Hutcheson,  for  defendant 

Fish,  P.  J.  The  E.  E.  Lowe  Company  brought  suit  against  the 
Central  of  G^eo^gia  Kail  way  Company,  in  a  justice's  oouit,  upon  an 
•account"  for  the  loss  of  a  hay-press  and  for  certain  freight  over- 
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charges.  A  copy  of  the  statement  of  "account"  was  attached  to 
the  summons  and  verified  by  the  affidavit  of  E.  E.  Lowa  The 
item  in  reference  to  the  hay-press  was  as  follows : 

"  Sept.  23,  1903,  1  hay-press  shipped  to  A.  Eaber 
Freight  prepaid,  9/16,  4.70 

Sharpes,  Fla.  29.70." 

Annexed  to  the  statement  was  the  following  affidavit : 
"  Personally  appeared  before  me  K  E.  Lowe,  president  of  the  E. 
E.  Lowe  Co.,  who  deposes  and  says  the  above  account  is  correct, 
true,  and  unpaid.    This  the  16th  day  of  March,  1904. 

«  J.  A,  Staufifacher,  K  P.,  Fulton  Co.,  Ga.  E.  E.  Lowa"    ' 

On  the  day  of  the  trial  the  plaintiff,  without  oflFering  evidence, 
«*  asked  the  court  for  a  judgment,  and  rested  the  case  as  made  out  * 
by  the  pleadings  in  said  case."  The  defendant  had  filed  no  writ- 
ten defense  under  oath,  and  the  justice  rendered  adjudgment  as 
requested.  The  defendant  objected  to  this  ruling  of  the  magis- 
trate, for  the  reason  that  the  affidavit  was  not  sufficient,  as  it  had 
no  jurat  and  did  not  recite  that  it  was  sworn  to  before  any  one 
and,  after  the  judgment  was  rendered,  carried  the  case  to  the 
superior  court  by  writ  of  certiorari,  still  complaining  of  the  insuffi- 
ciency of  the  affidavit,  and  further  alleging  that  section  4130  of 
the  Civil  Code,  which  authorizes  a  judgment  to  be  taken  in  a 
justice's  court  in  a  suit  upon  an  open  account  supported  by  the 
written  affidavit  of  the  plaintiff  without  further  proof,  in  the 
absence  of  a  counter-affidavit  by  the  defendant,  does  not  apply  to 
the  present  casa  The  certiorari  was  sustained  and  the  case  sent 
back  to  the  magistrate  for  a  new  trial  To  this  ruling  the  plain- 
tiff excepted. 

It  is  not  necessary  to  decide  whether  or  not  the  affidavit  was 
valid ;  for,  granting  that  it  was,  the  ruling  of  the  judge  of  the 
superior  court  in  sustaining  the  certiorari  was  still  correct,  for  the 
reason  that  this  was  not  a  suit  upon  an  ''open  account"  within 
the  meaning  of  that  term  as  used  in  the  Civil  Code,  §4130. 
Whether  or  not  a  suit  for  overcharges  on  freight  is  a  suit  upon  an 
**open  account"  within  the  meaning  of  the  statute  referred  to,  a 
claim  for  the  loss  of  a  hay-press  certainly  is  not,  it  having  been 
held  in  the  case  of  Cavdelly.  Southern  Railway  Co.,  119  Oa.  21, 
that  ^'section  4130  of  the  Civil  Code,  which  provides  the  mode  of 
proof  and  defense  in  a  suit  in  a  justice's  court  upon  an  open 
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account^  does  not  apply  to  an  *  action  for  damage  and  loss  or  de- 
struction of  goods'  by  a  common  carrier,  although  an  itemized 
list  of  the  articles  and  their  values  is  attached  to  the  summons  and 
sworn  to  as  correct."  Counsel  for  plaintiff,  however,  contend  that, 
granting  that  the  item  in  reference  to  the  hay-press  was  not  clearly 
a  proper  item  in  a  suit  upon  an  open  account,  yet  it  "  could  have 
been  cleared  had  defendant  demanded  a  bill  of  particulars,"  and 
this  it  should  have  done.  But  in  our  opinion  it  was  not  incum- 
bent  upon  the  defendant  to  ask  for  a  bill  of  particulars.  The 
statement  attached  to  the  summons  was  itself  in  the  nature  of  a 
bill  of  particulars,  and  the  item  of  the  hay-press,  as  above  set  out, 
in  connection  with  the  caption,  "  Central  of  Georgia  Railway  Co., 
Account  E.  E.  Lowe  Co.,"  was  on  its  face  a  claim  against  the  rail- 
way company  for  the  loss  of  or  damage  to  the  article  and  the 
freight  charges  which  had  been  paid  for  its  transportation.  We- 
therefore  hold  that  the  judgment  of  the  superior  court  in  setting 
aside  the  judgment  and  remanding  the  case  for  a  new  trial  was 
not  error,  the  judgment  of  the  magistrate  not  having  been  author- 
ized by  the  evidence. 

Judgment  affirmed.      All  the  Justices   concur^  except  Simmons, 
O.  J,,  absent,  and  Lumphin, «/.,  disqualified. 


ATLANTA  NEWS  PUBLISHING  COMPANY  v.  MEDLOCK, 
by  next  friend  (three  cases). 

1.  A  writing  containing  a  statement  that  a  person  had  been  *'  bribed"  to  tes- 
tify as  a  witness  against  one  party  and  in  the  interest  of  his  adyecsary 
imputes  to  such  person  the  crime  of  perjury,  and  is  libelous. 

2.  The  privileged  conmiunications  recognized  in  the  law  of  slander  and  libel 
as  freeing  the  speaker  or  writer  from  liability  are  of  two  classes,  the  one 
where  the  privilege  is  absolute,  and  the  other  where  the  privilege  is  con- 
ditional. 

8.  *^The  characteristic  feature  of  absolute,  as  distinguished  from  conditional, 
privilege  is  that  in  the  former  the  question  of  malice  is  not  open ;  all  in- 
quiry into  good  faith  is  closed/* 

4.  Ill  every  case  of  conditional  privilege,  if  the  privilege  is  used  merely  as  a 
cloak  for  venting  private  malice,  and  not  bona  fide  in  promotion  of  the 
object  for  which  the  privilege  is  granted,  the  party  defamed  has  a  right  of 
action. 

6.  An  attorney  at  law  has  a  conditional  privilege  to  make,  during  the  pn^* 
ress  of  a  trial,  such  fair  conmients  on  the  circumstances  of  the  case  aiMl 
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the  conduct  of  the  parties  in  connection  therewith  as  in  his  judgment  seem 
proper. 

6.  Ordinarily  the  publisher  of  a  newspaper  has  no  priyilege  as  to  what  appears 
therein,  but  is  liable  for  the  same  as  any  other  person. 

7.  The  publisher  of  a  newspaper  is,  however,  authorized  to  publish  a  fair 
and  honest  report  of  the  proceedings  of  a  judicial  trial ;  and  is  not  liable 
on  account  of  such  publication,  in  the  absence  of  express  malice.  And 
this  is  true  although  what  appears  in  such  report  as  a  part  of  the  comments 
of  counsel  would  have  been  slanderous  if  uttered  under  other  circumstances 
by  the  attorney. 

8.  Where  a  publication  is  made  in  a  newspaper,  of  the  proceedings  of  a  ju-< 
dicial  trial,  in  which  appear  what  purport  to  be  the  remarks  of  counsel,, 
made  during  the  progress  of  the  case,  which  are  slanderous  in  their  nature, 
and  such  remarks  were  not  in  fact  made  by  the  counsel,  the  publisher  ia^ 
liable  in  an  action  of  libel  to  the  party  aggrieved. 

9.  There  was  no  error  in  overruling  the  general  demurrers  to  the  petitions. 

10.  Those  portions  of  the  petitions  which  were  made  the  subject  of  special 
demurrere  were  allegations  which  were  permissible  as  matter  of  induce- 
ment or  aggi'avation,  or  by  way  of  innuendo,  and  therefore  were  properly 
embraced  within  the  pleadings,  and  were  not  subject  to  the  objections  taken 
in  the  demurrers. 

Argued  June  24,  ~  Decided  August  3,  1905. 

Actions  of  libel.  Before  Judge  Reid.  City  court  of  Atlanta. 
November  18,  1904. 

Three  Medlocks,  aged  respectively  13, 14,  and  15  years,  brought 
their  separate  suits  for  libel  against  the  Atlanta  News  Publish- 
ing Company,  a  corporation.  The  petitions  in  the  three  cases 
were  substantially  the  same,  and  were  in  substance  as  follows: 
The  defendant  publishes  a  newspaper  known  as  the  Atlanta  News^ 
which  claims  a  circulation  of  nearly  25,000.  On  August  23, 
1902,  Mrs.  Moxley,  an  aunt  of  the  plaintiffs,  brought  suit  against 
the  Georgia  Eailway  and  Electric  Company,  seeking  to  recover 
damages  for  two  injuries  which  she  claimed  to  have  received  while 
a  passenger  upon  a  car  of  that  company,  one  on  June  11,  1902, 
and  the  other  on  July  15.  The  plaintiffs  were  present  when  Mrs. 
Moxley  was  hurt  on  the  latter  occasion,  and  were  subpoenaed  as 
witnesses  by  the  railway  company,  and  testified  in  the  case,  hon- 
estly and  fairly  relating  what  happened  on  the  occasion  in  ques- 
tion. After  they  had  testified,  and  before  the  case  was  concluded, 
on  January  22,  1904,  the  defendant  published  in  its  newspaper 
the  following  article: 
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"BRIBEKY   IS   CHARGED   TO  RAILWAY  COMPANY. 

"Prominent  Attorney  in  Speech  says  Witnesses  are  Bribed. 

"  A  sensational  change  of  bribery  was  laid  against  the  Greorgia 
Railway  and  Electric  Company  by  Colonel  W.  P.  Andrews  in  the 
second  division  of  the  City  Court  this  morning.  The  case  of  Mrs. 
Louise  E.  Moxley  against  the  railway  company  for  $12,000,  for 
alleged  personal  injuries,  was  on  trial,  when  Colonel  Andrews, 
Mi^.  Moxley's  attorney,  made  several  sensational  statements  in 
his  speech  to  the  jury.  Mrs.  Moxley  claims  to  have  been  injured 
some  months  ago  while  in  the  act  of  alighting  from  the  car.  She 
claims  that  it  has  affected  her  nervous  system  greatly,  as  well 
as  her  physical  condition.  She  is  unable  to  walk,  and  is  roUed 
about  in  a  chair.  The  Georgia  Railway  and  Electric  Company 
brought  three  children  into  court  to  testify  that  Mrs.  Moxley  had 
suffered  all  her  life  from  the  troubles  allied  to  have  been  re- 
t^eived  from  the  injury ;  and  Colonel  Andrews  stated  that  they 
had  paid  these  children  $2  each  to  come  into  court  as  witnesses. 
The  Georgia  Railway  and  Electric  Company  put  two  dollars  into 
the  palms  of  these  little  children  and  dragged  them  here  into 
court  after  having  Mr.  Simmons  talk  with  them  for  an  hour,  and 
knowing  full  well  what  they  were  going  to  say  before  they  came 
here,  said  the  attorney.  Colonel  Andrews  stated  that  the  defend- 
ant company  had  gone  to  see  three  little  children,  Carrie  Med- 
lock,  13  years  old,  Mary  Medlock,  16  years  old,  and  Wood  Med- 
lock,  15  years  old,  the  nieces  and  nephew  of  the  plaintiff,  and 
bribed  them  to  testify  against  her  and  in  the  interests  of  the  com- 
pany. Some  allusion  to  this  allied  bribery  was  made  in  the 
argument  yesterday,  and  Attorney  Ben  Conyers  for  the  railway 
company  admitted  that  they  had  paid  the  witnesses  two  dollars 
^ach.  Colonel  Andrews  says :  *  When  they  pay  them  this  money 
they  expect  value  received,  ana  the  value  received  in  this  case 
is  bought  testimony.  They  make  these  little  children  as  corrupt 
as  the  fountains  of  hell.'  The  attorneys  for  the  railway  company 
did  not  reply  to  these  charges  in  the  court-room." 

It  is  alleged  that  the  article  is  a  false  and  malicious  defamation 
in  writing,  tending  to  expose  the  plaintiffs  to  public  hatred,  con- 
tempt, and  ridicule ;  that  the  charges  and  intimations  \hes^  ^ 
forth  were  made  maliciously ;  that  the  attorney  for  Mrs.  Moxley 
Was  president  of  the  defendant  company,  was  present  during  the 
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entire  trial,  aud  well  knew  that  no  such  charges  or  accusations  as 
set  out  in  said  article  had  been  made  against  the  plaintiffs ;  that 
the  effect  of  the  article  was  to  create  the  impression  upon  the 
minds  of  the  readers  that  the  plaintiffs  had  been  bribed  by  the 
railway  company  to  testify  falsely,  and  that  they  had  for  a  money 
consideration  so  testified;  that  the  article  in  effect  charges  that 
the  plaintiffs  had  made  a  corrupt  bargain  to  testify  falsely  and 
had  carried  the  same  into  effect ;  that  the  plaintiffs  are  the  wit- 
nesses referred  to  in  the  article,  and  the  defendant,  by  its  publica- 
tion, did  declare  to  the  public  that  its  president,  the  attorney  for 
Mrs.  Moxley,  had  in  open  court  charged  that  the  plaintiffs  had 
given  "bought  testimony,"  and  that  the  railway  company  had 
made  them  "  as  corrupt  as  the  fountains  of  hell ;  **  that  the  publi- 
cation was  false  and  maUcious ;  that  no  such  charges  were  in  fact 
made  by  the  attorney,  and  the  defendant,  through  its  president^ 
who  was  such  attorney,  well  knew  this  fact,  aud  the  motive  of 
the  article  was  to  defame  the  plaintiffs  aud  expose  them  to  public 
hatred,  ridicule,  and  contempt  The  defendant  filed  a  demurrer 
in  each  case,  containing  numerous  grounds,  among  others,  that 
the  petition  does  not  set  forth  a  cause  of  action ;  the  words  al- 
leged are  not  libelous  per  se ;  if  they  can  be  so  construed,  they 
show  upon  their  face  that  some  one  other  than  the  plaintiffs  was 
libeled ;  they  do  not  purport  to  be  a  statement  or  declaration  of 
the  defendant,  but  merely  of  an  attorney  in  argument  before  the 
jury  in  a  case  in  court,  and  are  consequently  not  libelous ;  they 
are  nothing  more  than  the  comments  of  counsel  in  the  discharge 
of  his  duty  as  such,  and  are  therefore  absolutely  privileged,  both 
as  to  the  attorney  who  made  them  and  the  defendant  who  printed 
them.  The  demurrer  also  contains  numerous  objections  to  stated 
paragraphs  of  the  petition,  which  are  not  necessary  to  be  here 
referred  to.  The  court  .overruled  the  demurrers,  and  the  defend- 
ant excepted. 

Andrews  &  Skeen  and  Dorsey,  Brewster  &  Howell,  for  plain- 
tiff in  error.  John  L,  Hopkins  &  Sons,  JRosser  &  Brandon,  and 
Walter  T.  Colquitt,  contra. 

Cobb,  J.  Viewed  in  any  light,  the  writing  was  libelous.  It 
was  none  the  less  a  libel  upon  the  plaintiffs  because  it  was  a  libel 
upon  the  railway  company.  Th^  defendant  in  effect  charged  that 
the  railway  company  had  corruptly  influenced  the  plaintiffs  to 
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give  false  testimony,  and  that  they  had  yielded  to  this  influence. 
To  the  mind  of  any  reader,  of  even  less  than  average  intelligence, 
the  writing  contained  a  charge  that  the  plaintiffs  had  been  guilty 
of  perjury,  and  perjury  of  the  most  vicious  character,  that  is,  per- 
jury brought  about  by  the  acceptance  of  money.  The  writing 
must  be  taken  in  that  light  in  which  it  would  appear  to  the  ordi- 
nary reader  of  a  public  gazette.  It  does  not  contain  all  of  the 
technical  niceties  of  a  common-law  indictment ;  nor  does  it  con- 
tain all  that  would  be  necessary  in  an  accusation  under  the 
modern  liberal  rules  in  criminal  pleading ;  but  the  reading  public 
are  not  special  pleaders,  and  the  impression  conveyed  to  the  mind 
of  the  average  public  reader  is  that  which  is  to  be  sought  for  in 
determining  whether  a  writing  is  libelous  in  its  nature.  There 
can  be  no  two  opinions  as  to  the  impression  which  would  be  con- 
veyed to  the  mind  of  any  moderately  intelligent  reader  of  any  age 
or  sex,  who  was  accustomed  to  peruse  the  columns  of  a  daily 
paper,  £ts  to  what  was  the  charge  against  the  plaintiffs  contained 
in  this  writing.  They  were  held  up  by  this  article  before  the 
public  gaze  as  youths  of  vicious  natures,  willing  to  act  in  utter 
disregard  of  all  rules  of  decency,  honesty,  and  propriety,  having 
actually  appeared  in  court  and  knowingly  testified  falsely  for  a 
money  consideration.  But  it  is  said  that  the  words  "they  make 
these  children  as  corrupt  as  the  fountains  of  hell,"  while  senseless, 
are  not  libelous.  It  is  claimed,  that  this  language  is  absolutely 
meaningle&s ;  that  no  rational  meaning  or  inference  can  be  drawn 
from  it ;  that  there  is  no  such  thing  as  a  "  fountain  of  hell,"  and, 
if  there  is,  there  is  nothing  upon  which  to  base  a  conception 
whether  it  is  corrupt  or  not;  that  the  popular  idea  of  a  hell  is  a 
place  of  fire  and  brimstone,  and  there  is  nothing  corrupt  in  either 
of  these  elements.  There  are  those  in  the  present  day,  who,  for 
reasons  satisfactory  to  themselves,  contend  that  there  is  no  such 
place  as  hell ;  but  even  this  class  will  admit  that,  if  there  is  such 
a  place,  there  is  nothing  there  which  is  consistent  with 
honesty,  decency,  or  the  right  conception  of  things.  Both  the 
popular  and  the  theological  idea  of  hell  has  nothing  in  it  to 
make  any  connection  with  that  place  either  desirable  or  com- 
fortable from  a  physical  or  spiritual  point  of  view.  The  word 
*hell'  is  a  synonym  for  all  that  Is  evil  and  corrupt  in  the  grossest 
and  basest  sense  of  those  terms.     But  even  if  these  words  did  not 
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convey  to  the  ordinary  mind  that  these  children  had  been^  by  the 
alleged  corrupt  influences,  made  as  vicious  as  imps  of  hell,  the 
writing  bore  the  meaning  above  referred  to,  and  denounced  thena 
to  the  public  as  being  guilty  of  base  and  corrupt  perjury.  Taken 
alone,  the  words  "  corrupt  as  the  fountains  of  hell "  may  be  mean- 
ingless, but  when  read  in  connection  with  the  entire  article,  there 
can  be  no  doubt  that  it  bore  the  meaning  above  referred  to,  and 
was  of  such  a  character  as  to  hold  the  plaintiffs  up  to  public 
hatred,  contempt,  and  ridicule. 

But  it  is  said  that  the  article  was  merely  a  report  of  a  trial  \  ^^.^UAf-'^^ ' 
•containing  the  comments  of  counsel  during  the  progress  of  the  \ 
case,  and  that  what  was  contained  in  the  article  was  a  privil^ed  ^ 
•communication,  both  as  to  the  counsel  and  the  publisher.  From 
motives  of  public  policy  the  law  recognizes  certain  communica- 
tions and  publications  as  privileged.  The  privilege  which  the 
law  thus  accords  the  speaker  or  publisher  is  either  absolute,  en- 
tirely freeing  the  party  from  any  liability  to  tje  person  injured 
by  the  words  or  the  publication,  or  conditional,  that  is,  the  words 
shall  be  spoken  in  good  faith,  upon  a  proper  occasion.  When  the 
privilege  is  absolute,  the  motive  of  the  publication  is  immaterial 
When  the  privilege  is  conditional  actual  malice  will  bring  about 
liability.  As  remarked  by  Mr.  Chief  Justice  Bleckley,  in  Wilson  ^ 
V.  Sullivan,  81  Oa.  243,  "  the  characteristic  feature  of  absolute, 
as  distinguished  from  conditional,  privilege  is,  that  in  the  former 
the  question  of  malice  is  not  open;  all  inquiry  into  good  faith 
is  closed."  The  remarks  of  a  legislator  in  debate,  the  words  of  a 
judge  in  the  course  of  a  judicial  proceeding,  the  averments  in  a 
pleading  filed  in  a  court  of  competent  jurisdiction,  which  are  per- 
tinent and  material  to  the  relief  sought,  are  instances  of  absolute 
privilege.  While  the  code  does  not  in  any  place  use  the  term 
^'absolute  privil^e,"  it  is  recognized  as  a  part  of  the  law  of  this 
State  in  section  3842,  which  deals  with  the  subject  of  pleadings, 
and  was  expressly  held  to  be  the  law  in  the  case  above  cited. 
"The  privileged  communications  enumerated  in  section  3840  are 
those  where  the  privilege  is  conditional  Among  such  are  found 
•comments  of  counsel  fairly  made  on  the  circumstances  of  the  case 
^nd  the  conduct  of  parties  in  connection  therewith.  When  in 
^n  action  for  slander  it  appears  that  the  words  spoken  were  a 
j)art  of  the  comments  of  counsel  and  were  pertinent  and  material 
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to  the  case  under  investigatioD,  no  matter  how  false  the  asser- 
tions were,  a  recovery  for  slander  can  not  be  upheld,  unless  it 
be  shown  that  in  making  the  remarks  counsel  was  animated  by 
express  malice.     As  was  said  by  Mr.  Chief  Justice  Warner,  in 
Lester  v.  Thurmond,  51   Ga.   118,  119,    "The  dear  distinction 
which  the  law  recognizes  between  words  spoken  by  an  attorney 
at  law,  in  addressing  a  jury  in  the  regular  course  of  judicial  pro- 
ceedings, and  the  same  actionable  words  spoken  in  private  con- 
versation, not  privileged  communications,  is  this :     No  action  can 
be  maintained  against  an  attorney  at  law  for  words  spoken  to  a 
jury,  as  in  this  case,  without  proof  of  actual  malice,  and  it  is 
incumbent   upon  the  plaintiff   to  furnish  such   proof;    whereas, 
when  actionable  words  are  spoken  in  private  conversation,  the  law 
implies  that  the  words  were  spoken  maliciously,  and  it  is  not  in- 
cumbent on  tlie  plaiutiflf  to  prove  malice.     Tlie  attorney  at  law 
is  protected  by  his  privilege,  on  account  of  words  spoken  in  the 
discharge  of  his  duty  in  tlie  regular  course  of  judicial  proceedings 
in  the  courts,  unless  express  malice  is  proved.     If,  however,  an 
attorney  at  law  avails  himself  of  his  position  as  an  advocate  ma- 
liciovsly  to  slander  another  by  uttering  words  wholly  unjusti- 
fiable, then  he  would  be  liable  to  an  action,  but  not  otherwise." 
(kA  lawful  occasion  can  not  be  used  by  any  one  to  whom  the  law 
accords    a   conditional   privilege,  for  the  purpose  of  venting  his 
malice ;  and  if  he  do  so,  he  is  bound  to  prove  that  his  assertions 
are  true.      Taylor  v.  State,  4  Ga.  24.      If  the  words  complained 
of  in  the  present  case  had  been  uttered  by  the  attorney  in  open 
court,  during  the  progress  of  a  trial  in  which  he  was  representing 
his  cKent,  he  would  not  be  liable  in  damages  to  those  about  whom 
the  words  were  spoken,  unless  the  words  were  spoken  as  a  con- 
sequence of  express  malice  on  his  part.     But  it  does  not  follow, 
because    an    attorney  will   be  exempt  from  liability  for  words 
spoken  in  open  court  in  the  conduct  of  his  case,  that  he  would 
be  likewise  exempt  when  repeating  the  words  on  another  occasion 
when  he  was  under  no  obligation  either  to  the  public  or  his  client 
to  speak  in  reference  Jo  the  matter.     While  no  malice  would  be 
implied,  either  from  the  character  of  the  words  or  the  falaty  of 
the  charge,  when  they  were  uttered  in  the  course  of  a  judidal 
proceeding,  the  repetition  of  the  words,  either  in  private  coo- 1 
versation  or  in  a  published  article  in  a  newspaper  at  his  instance^  j 
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when  no  public  or  private  duty  required  him  to  repeat  them/ 
would  place  him,  as  to  such  repetition,  upon  the  same  footing  as 
any  one  who  speaks  of  another,  and  he  speaks  then  at  his  peril 
if  the  words  are  not  trua     See,  in  this  connection,  Townshend  on 
Slander  and  libel  (4th  ed.),  §  218,  p.  327. 

Among  the  communications  enumerated  as  belonging  to  the 
class  of  conditional  privilege  are  also  found  fair  and  honest  re- 
ports of  proceedings  of  legislative  or  judicial  bodies.  If  a  news- 
paper publishes  a  fair  and  an  honest  report  of  a  trial,  stating 
what  was  the  character  of  the  controversy  and  embracing  the 
comments  of  counsel  actually  made  during  the  progress  of  the 
trial,  there  could  be  no  recovery  for  such  publication,  unless  it 
was  made  to  appear  that  the  publisher  was  animated  by  express 
malice ;  and  this  would  be  true  notwithstanding  there  were  con- 
tained in  the  publication,  as  a  part  of  the  comments  of  counsel, 
words  which  if  uttered  elsewhere  would  have  rendered  the 
speaker  and  the  publisher  liable  in  damages.  Ordinarily  the 
publisher  of  a  newspaper  is  not  privileged  in  the  publications 
therein  made,  but  is  liable  on  account  thereof  in  the  same  man- 
ner as  other  persons;  and  defamatory  matter  does  not  become 
privileged  simply  for  the  reason  that  it  is  published  in  the  form 
of  an  advertisement,  or  as  news,  or  is  furnished  by  a  corre- 
spondent, or  is  copied  from  other  publications.  Cox  v.  Strickland^ 
101  Ga.  493  (3).  On  the  subject  of  privileged  communications 
generally,  see  Newell  on  Slander  and  Libel  (2d  ed.),  388  et  seq. ; 
Townshend  on  Slander  &  Libel  (4th  ed.),  295  et  seq. ;  Odgers 
on  libel  &  Slander  (text-book  series),  t.  p.  140  et  seq.  In  an 
action  for  libel,  that  a  writing  constituted  a  privileged  communi- 
cation is  generally  a  matter  for  plea.  Holmes  v.  Clisby,  118  Ga. 
820  (2);  Flanders  v.  Daley,  120  Ga.  885  (4).  But  if  it  appears 
upon  the  face  of  the  petition  that  the  communication  was  really 
privileged,  there  seems  to  be  no  good  reason  why  this  might  not 
be  taken  advantage  of  by  demurrer.  The  petition  in  the  present 
case  distinctly  alleges  that  the  words  complained  of  were  not 
uttered  by  the  attorney  during  the  trial  of  the  case  which  was 
reported,  and  therefore  they  were  no  part  of  any  comments  of 
counsel  during  the  progress  of  a  judicial  trial  Hence  the  pub- 
lication was  not  privileged  as  a  fair  and  an  honest  report  of  the 
proceedings  of  a  court.      The  publication  of  the  article   was  a 
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X  y*  voluntary,  gratuitous,  and  libelous  statement  by  the  defendant, 
^'^^  PurpQrtJDg  to  have  been  jnade  upon_  a_judidal  triaLjyhen  sug h 

was  in  fact  not  true,  It  was  also  distinctly  alleged  that  the 
falsity  of  the  statement  must  have  been  known  to  the  de- 
fendant, for  the  attorney  whose  alleged  remarks  were  reported 
was  the  president  of  the  company.  There  was  no  error  in  over- 
ruling the  general  demurrer  to  the  petition.  Those  portions  of 
the  petition  which  were  made  the  subject  of  special  demurrer 
were  allegations  which  were  permissible  as  matter  of  inducement 
or  of  aggravation  or  by  way  of  innuendo,  and  therefore  were 
properly  embraced  within  the  pleading.  The  petitions  were  not 
subject  to  any  of  the  criticisms  raised  in  the  special  demurrers. 

Judgment  affirmed.     All  the  Justices  concur ^  except  Simmons^ 
C,  f/.,  absent 


Hawkins  v.  Fidelity  &  Casualty  Company  of  New  York. 

Lumpkin,  J.  '^A  foreign  corporation  doing  business  in  this  State  and  ha?ing 
agents  located  therein  for  this  purpose  may  be  sued  and  served  in  ttie  same 
manner  as  domestic  corporations,  upon  any  transitory  cause  of  action 
whether  originating  in  this  State  or  otherwise ;  and  it  is  immaterial  whether 
the  plaintiff  be  a  non-resident  or  a  resident  of  this  State,  provided  the  en- 
forcement of  the  cause  of  action  would  not  be  contrary  to  the  laws  and  pol- 
icy  of  this  State."     2?66oes  v.  8<mthem  RaUioay  Co*^  121  Ga.  661. 

Judgment  reversed,    AUthe  Justices  concur^  except  Simmons^  C,  J.,  absent. 

Aigaed  June  24,  —Decided  August  3,  1906. 

Action  on  accident-insurance  policy.  Before  Judge  BeicL 
City  court  of  Atlanta.     November  12,  1904. 

Hawkins  brought  suit,  in  the  city  court  of  Atlanta,  against  the 
Fidelty  and  Casualty  Company  of  New  York.  He  alleged  that 
the  defendant  was  a  corporation  of  the  State  of  New  York,  en- 
gaged in  the  business  of  accident  insurance,  and  that  it  had  an 
agency  and  office  for  the  transaction  of  business,  and  an  agent  in 
charge  of  the  same  in  Fulton  county,  Georgia,  over  which  the 
jurisdiction  of  the  city  court  of  Atlanta  extends.  A  demurrer 
was  filed  on  the  grounds,  that  the  defendant  was  a  non-resident 
corporation ;  that  the  action  was  based  on  a  policy  of  accident  in- 
surance issued  by  the  company  on  the  life  of  James  W.  HawkinSi 
the  son  of  the  plaintiff,  and  payable  to  the  latter ;  that  the  con- 
tract was  issued  outside  of  the  State  of  Georgia,  and  the  insured 
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died  in  Oklahoma  territory ;  and  that,  theae  facts  appearing  on  the 
face  of  the  declaration,  the  court  was  without  jurisdiction.  The 
demurrer  was  sustained  and  the  action  dismissed.  The  plaintiff 
excepted. 

F,  M,  Johnson  and   W,  R.  Hammond,  for  plaintiff. 

Slaton  &  Hiillips,  for  defendant. 


PITTSBURGH  PLATE  GLASS  CO  v.  PETERS  LAND  CO. 

One  who  fumishei  material  for  the  improvement  of  real  estate,  upon  the  em- 
ployment of  a  contractor  whoee  contract  for  the  improyement  is  with  a  les- 
see, and  who  sustains  no  contractual  relation  with  the  owner  of  the  fee,  is 
not  entitled  to  a  Hen  as  against  such  owner  under  the  provisions  of  the 
Civil  Code,  §  2801,  par.  2,  as  amended  by  the  act  of  1890  (Acts  1800,  p.  SS, 
Van  Epps'  Code  Supp.  §  6176). 

Argued  Jane  26,  —  Decided  August  8,  1906. 

Foreclosure  of  lien.  Before  Judge  Lumpkin.  Fulton  superior 
<5ourt     November  22,  1904. 

The  Pittsburgh  Plate  Glaas  Company,  a  corporation,  brought 
suit  against  the  Peters  Land  Company,  a  corporation,  the  Gale 
Manufacturing  Company,  a  partnership,  DeSaussure,  trustee  in 
bankruptcy  of  the  partnership,  and  Daniel  Brothers,  a  partner- 
Bhip.  The  petition  alleged,  that  the  plaintiflf  was  a  materialman 
and  as  such  supplied  to  the  Grale  Manufacturing  Company  glass  of 
a  stated  value,  which  was  used  by  that  company  in  improving  the 
premises  of  the  Peters  Land  Company,  consisting  of  a  described 
lot  and  building  in  the  city  of  Atlanta.  Daniel  Brothers  were 
lessees  of  the  Peters  Land  Company,  holding  under  a  three-year 
lease,  and  at  the  time  of  its  execution  neither  the  glass  nor  win- 
dow inclosures  for  which  the  material  was  supplied  by  the  manu- 
facturing company  were  in  the  rented  premises.  The  lease  was 
for  a  portion  of  the  building  above  referred  to,  and  contained  a 
provision  that  Daniel  Brothers  should  have  the  privilege,  at  the 
expiration  of  their  lease,  of  removing  fixtures  and  show-window 
inclosures  which  they  had  at  their  own  expense  placed  in  the 
premises  during  the  term.  It  was  averred  that  the  building  was 
incomplete  at  the  time  the  glass  was  furnished,  and  that  the 
plaintiff  was  not  aware  of  any  agreement  that  the  glass  should  be 
considered  and  treated  as  personalty,  but  understood  that  it  was 
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to  form  a  part  of  the  building.  The  work  was  done  and  the  glass 
and  window  inclosures  put  in  place  with  the  actual  knowledge 
of  the  Peters  Land  Company  and  by  its  consent,  in  accordance 
with  and  evidenced  by  the  stipulation  in  the  lease  above  referred 
to.  The  Gale  Manufacturing  Company  was  adjudged  a  bank- 
rupt, and  DeSaussure  was  appointed  trustee.  The  plaintiff  filed 
a  claim  of  lien  against  the  Peters  Land  Company,  claiming 
a  lien  upon  the  land,  and  also  against  Daniel  Brothers,  claiming  a 
lien  upon  their  leasehold  interest.  The  prayer  of  the  petition  was 
for  a  judgment  against  the  Gale  Manufacturing  Company,  and  for 
a  foreclosure  of  its  lien  against  the  Peters  Land  Company  and 
Daniel  Brothers.  Attached  to  the  petition  were  copies  of  the 
account  against  the  Gale  Manufacturing  Company  and  the  claims 
of  lien  above  referred  to.  To  this  petition  the  Peters  Land  Com- 
pany and  Daniel  Brothers  filed  demurrers  both  general  and 
special.  The  court  dismissed  the  petition  as  to  the  Peters  Land 
Company,  and  overruled  the  demurrer  of  Daniel  Brothers.  The 
plaintiff  excepted,  but  Daniel  Brothers  acquiesced  in  the  ruling 
against  them. 

Slatqn   <k    Fhillijps,  for    plaintiff.      John  Z.   Hopkins  &  Sons, 
C.  D,  Maddox,  and   W.  D.  Ellis  Jr.,  for  defendants. 

Cobb,  J.     The  plaintiff  had  no  contractual  relation  with  the 
Peters  Land  Company.     Neither  had  it  any  contractual  relation 
with  Daniel  Brothers,  the  tenants  of  the  Peters  Land  Company. 
Its  contractual  relation  was  solely  with  the  Gale  Manufacturing 
Company,  which  sustained  an  independent  contractual  relation 
with  Daniel  Brothers.     The  question,  therefore,  is  whether,  under 
the  law  of  this  State,  under  such  a  condition  of  affairs,  the  plain- 
tiff can  assert  a  lien  against  the  Peters  Land  Company,  an  en- 
tire stranger  to  it  in  every  way.    The  provision  of  law  under  which 
this  right  to  a  lien  is  claimed  is  found  in  the  Civil  Code,  §  2801, 
par.  2,  as  amended  by  the  act  of  1899.     As  amended  that  para- 
graph reads :     "  When  work  done  or  material  furnished  for  the 
improvement  of  real  estate  is  done  or  may  be  furnished  upon  the 
employment  of  a  contractor,  or  some  other  person  than  the  owner, 
then,  and  in  that  case  the  lien  given  by  this  section  shall  attach 
upon  the  real  estate  improved,  as  against  such  true  owner,  for 
the  amount  of  the  work  done,  or  material  furnished,  unless  sudi 
true  owner  shows  that  such  lien  has  been  waived  in  writing,  ur 
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produces  the  sworn  statement  of  the  contractor,  or  other  person, 
at  whose  instance  the  work  was  done  or  material  was  furnished, 
that  the  agreed  price  or  reasonable  value  thereof  has  been  paid; 
provided^  that  in  no  event  shall  the  aggregate  amount  of  liens  set 
up  hereby  exceed  the  contract  price  of  the  improvements  made." 
Acts  1899,  p.  33,  Van  Epps'  Code  Supp.  §  6176.  Under  this  law 
a  materialman  who  furnishes  material  to  one  who  has  a  contract 
for  the  improvement  of  real  estate  with  the  true  owner  of  the 
same  unquestionably  has  a  lien,  the  law  declaring  that  this  lien 
shall  arise  in  favor  of  such  a  person  when  the  material  is  fur- 
nished upon  the  employment  of  a  contractor.  There  is  no  ques- 
tion that  the  lien  arises  when  the  material  is  furnished  upon  the 
employment  of  a  contractor,  and  it  is  also  declared  that  it  shall 
arise  when  furnished  upon  the  employment  of  "  some  other  per- 
son than  the  owner."  The  right  of  the  plaintiff  to  a  lien  against 
the  Peters  Land  Company  depends,  therefore,  upon  whether  it  is 
embraced  within  that  class  which  is  described  by  the  words  just 
quoted.  There  was  at  one  time  a  law  in  this  State  that  mechan- 
ics had  a  lien  upon  property  improved  by  them,  "  without  regard 
to  the  title."  Code  of  1863,  §  1971 ;  Code  of  1868,  §  1959.  But 
this  law  was  repealed  by  the  lien  law  of  1873.  National  Bank 
V.  Danforthf  80  Ga,  68  (5).  The  words,  "some  other  person 
than  the  owner,"  following  the  word  "  contractor,  "  seem  to  have 
first  made  their  appearance  in  the  law  of  this  State  in  the  lien  act 
of  1873.  If  these  words  can  properly  be  construed  to  mean  any 
person  furnishing,  under  any  circumstances,  material  for  the  im- 
provement of  real  estate,  then  the  plaintiff  might  have  a  lien, 
provided  the  material  furnished  under  the  circumstances  shown  in 
the  petition  could  properly  be  considered  as  an  improvement  of 
real  estate.  But  if  the  plaintiff  is  entitled  to  a  lien,  then  any  per- 
son who  should  happen  to  furnish  material  for  the  improvement 
of  real  estate  would  be  so  entitled,  without  reference  to  whether 
he  had  any  relation,  contractual  or  otherwise,  with  the  true 
owner,  or  with  any  one  having  any  interest  in  the  property.  This 
•certainly  could  not  have  been  intended  by  the  General  Assembly. 
But  of  course  the  words  must  be  given  some  meaning,  and  the 
<inestion  therefore  is,  what  do  they  mean  ?  They  follow  the  word 
^*  contractor,"  being  connected  with  that  word  by  the  disjunctive 
•'*  or,"  and  under  the  well-settled  rule  of  construction  the  persons 
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embraed  within  the  meaning  of  the  words  will  De  persona  occu- 
pying a  similar  relation  to  the  owner  as  that  of  a  contractor. 

Thus  interpreting  the  statute,  it  would  mean  that  a  materialman 
who  furnished  material  for  the  improvement  of  real  estate  to  one 
who  occupied  th&  legal  relation  of  a  contractor,  or  one  who  had 
some  contractual  relation  with  the  true  owner  in  connection  with 
the  improvements  to  be  made,  would  have  a  lien,  and  that  no  one 
else  would.     The  word  contractor  is  not  to  be  construed  in  its  tech- 
nical sense,  which  would  embrace  any  person  who  had  any  contract 
of  any  character,  but  is  to  be  given  its  limited,  colloquial  sense, 
meaning  a  person  engaged  in  the  business  of  making  contracts  for 
the  improvement  of  real  estate,  and  the  other  persons  referred  to 
in  the  statute  embrace  that  class  who  may  furnish  material  for  the 
improvement  of  real  estate  but  may  not  be  engaged  in  a  business 
commonly  known  as  the  business  of  a  contractor.      Before  a  lien 
can  arise  against  the  owner  of  the  property,  there  must  be  some 
link  of  a  contractual  nature  which  will  connect  the  furnisher  of 
the  material,  directly  or  indirectly,  with  the  owner,  and  it  could 
never  have  been  contemplated  that  an  entire  stranger  to  the  owner 
and  an  entire  stranger  to  every  one  with  whom  the  owner  had 
dealt  in  reference  to  the  property  should,  by  the  mere  furnishing 
of  material  to  be  used  in  improving  the  owner's  property,  be  enti- 
tled to  a  lien.     Giving  to  the  words  above  quoted  the  meaning 
we  have  given  to  them  will  not  render  them  entirely  useless  and 
meaningless  in  the  statute,  and  at  the  same  time  such  a  constmc- 
tion   will  prevent  the  statute  from    operating  harshly  upon  all 
owners  of  real  estate ;  the  question  whether  real  estate  shall  be 
improved  being  left,  under  any  other  construction,  to  the  discre- 
tion of  entire  strangers  to  the  true  owner,  and  not  to  those  with 
whom    the   owner  has  dealt  in  relation  to   the  matter  of  the  ' 
improvement.     Whether  the  glass  furnished  to  the  tenants  of  the 
store,  subject  to  be  removed,  and  capable  of  being  removed  with- 
out injury  to  the  freehold,  at  the  expiration  of  the  tenancy,  would 
be  under  any  circumstances  an  improvement  of  real  estate  as 
against  the  true  owner,  we  will  not  now  undertake  to  decide. 
The  plaintiff  did  not  stand  in  any  relation,  directly  or  indirectly, 
to  the  owner,  which  would  authorize  a  claim  of  lien  i^ainst  it 
under  the  existing  laws  of  this  State.      There  was  no  error  in 
sustaining  the  general  demurrer  of  the  Peters  Land  Company. 
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There  being  no  [exception  by  Daniel  'Brothers  to  the  judgment 
ovemiliDg  their  demurrer,  we  are  not  called  upon  to  determine 
whether  a  leasee  for  a  term  less  than  five  years  is  an  owner  of 
real  estate  within  tbe  meaning  of  the  lien  laws. 

Judgment  affirmed.     All  the  Justices  concv/r^  except  SimwAms^ 
C.  «/.,  dbstnty  and  Zumpkm,  J.,  disqualified. 


BATES  V.  BIGBY. 

1.  A  delivery  of  personalty  for  some  particular  purpose,  upon  a  contract,  ex- 
press or  implied,  that  after  tbe  purpose  has  been  accomplished  the  property 
shall  be  returned  to  the  person  who  delivered  it,  constitutes  a  bailment.  A 
justice^s  court  has  jurisdiction  of  an  action  on  the  breach  of  such  contract, 
when  the  amount  sued  for  does  not  exceed  one  hundred  dollars. 

2.  A  notary  public  and  ex-offlcio  justice  of  the  peace,  although  his  resignation 
is  tendered  to  and  accepted  by  the  Governor,  continues  in  office,  under  the 
statute  of  this  State,  until  his  successor  is  appointed  and  qualified. 

8.  The  certiorari  was  properly  sustained ;  and  there  was  no  error  in  the  direc- 
tion, given  by  the  judge  of  the  superior  court,  that  an  irregularity  in  the 
entry  of  the  case  on  the  justice's  docket  be  corrected  in  accordance  with 
the  facts. 

Argued  June  26,  —  Decided  August  8,  1906. 

Certiorari      Before  Judge  Lumpkin.     Fulton   superior   court. 
December  13,  1904 

C,  B.  Beynolds,  for  plaintiff  in  error.  J7".  W.  Dent,  contra* 
F18H,  P.  J.  J.  6.  Bates  filed  an  affidavit  of  illegality  to  an  exe- 
cution issued  by  Ormond,  K  P.  and  ex-officio  J.  P.  of  tbe  1234th: 
district,  G.  M.,  Fulton  county,  in  favor  of  Mrs.  E.  K.  Bigby  against 
*'  Southern  Dye  and  Cleaning  Works,  J.  G.  Bates,  pro.,  George  R 
Beck,  security,"  claiming  that  the  execution  issued  against  him 
and  was  proceeding  illegally.  Plaintiff  moved  to  strike  the 
ill^ality,  upon  various  grounds,  which  motion  was  overruled  by 
the  magistrate  and  the  ill^ality  sustained.  Upon  certiorari,  this^ 
ruling  was  reversed,  and  the  case  remanded  with  direction. 
Bates  sued  out  a  writ  of  error,  which  brings  in  review  the  judg- 
ment rendered  in  the  superior  court.  One  ground  of  the  illegality 
was  that  **  The  account  sued  upon  in  the  case  in  which  said  fi.  fa» 
was  issued  was  in  substance  as  follows:  Southern  Dye  and 
Cleaning  Works  (J.  George  Bates,  Pro.),  tp  Mrs.  K  K.  Bigby,  to 
value  of  one  pair  double  blankets,  turned  over  to  the  Southern 
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Dye  and  Gleaning  Works  to  be  cleaned,  July,  1902,  and  which 
have  not  been  returned,  $20.00,  below  which  follows  an  affidavit 
by  the  plaintiff  in  addition  that  demand  has  been  made.  Affiant 
claims  that  the  same  sets  forth  no  cause  of  action  gf  which  a  jus- 
tice's court  has  jurisdiction,  the  action  sounding  in  tort  and  not  be- 
ing for  an  injury  or  damage  to  said  personal  property.  This  being 
true,  affiant  claims  that  the  suit  being  void,  the  fi.  fa.  issued 
thereon  is  likewise  void." 

If  the  court  did  not  have  jurisdiction  of  the  subject-matter  of 
the  suit,  the  judgment  was  void,  and  illegality  would  lie  to  the 
execution  issued  thereon.     Planters  Bank  v.  Berry,  91  Oa,  264 
The  constitution  of  this  State  provides  that  "  Justices  of  the  peace 
shall  have  jurisdiction  in  all  civil  cases  arising  ex  contractu,  and 
in  cases  of  injuries  or  damages  to  personal  property,  when  the 
principal  sum  does  not  exceed  one  hundred  dollars."     Civil  CJode, 
§  5856.     Clearly  the  action  was  not  for  injuries  or  damages  to 
personal  property.     Did  the  cause  of  action  arise  ex  contractu? 
From  the  affidavit  of  illegality  it  appears  that  the  suit  purported  to 
be  on  account  for  twenty  dollars,  the  value  of  one  pair  of  double 
blankets  turned  over  to  the  defendant  to  be  cleaned,  and  which 
were  not  returned  although  demand  for  the  same  had  been  made. 
Technical  rules  of  pleading  are  not  required  in  justice's  courts, 
and  a  fair  construction  of  the  whole  statement  in  reference  to  the 
account,  especially  after  judgment,  is,  that  the  plaintiff  delivered 
to  the  defendant  a  pair  *of  double  blankets  to  be  cleaned  by  him, 
which,  after  being  cleaned,  were  to  be  redelivered  by  defendant  to 
plaintiff;  that  defendant  had  failed,  after  demand,  to  redeliver 
them ;  and  that  they  were  of  the  value  of  twenty  dollars,  for  which 
amount   plaintiff  sued.    A  delivery  of  personalty  for  some  par- 
ticular purpose,  upon  a  contract,  express  or  implied,  that  after 
the  purpose  has  been  fulfilled  the  property  shall  be  redelivered 
to  the  person  who  delivered  it,  constitutes  a  bailment     5  Cyc. 
161.     Therefore,  after  the  blankets  had  been  cleaned,  it  was  the 
duty  of  the  defendant,  in  accordance  with  his  contract,  implied 
at  least,  to  return  them  to  the  plaintiff,  and  for  Us  failure  or  re- 
fusal so  to  do,  without  legal  excuse,  a  right  of  action  accrued  to 
the  plaintiff.      When  a  tort  has  been  committed  with  respect  to 
the  subject-matter  of  the  bailment,  the  bailor  may  either  sue  for 
the  tort  or  waive  the  tort  and  sue  in  assumpsit  fdt'fi^reacb  of 
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the  contract  of  bailment.  5  Cyc.  214  In  Rockwell  v.  Proctor, 
39  Ga.  105,  the  suit  was  against  an  innkeeper  for  the  value  of  a 
lost  overcoat  deposited  with  him  by  a  guest  It  was  held  that 
the  justice's  court  had  jurisdiction  of  the  subject-matter  of  the 
action,  as  it  was  for  the  breach  of  the  implied  contract  of  the  inn- 
keeper "  to  secure  his  guest's  goods  in  his  inn."  When  the  trans- 
action partakes  both  of  the  nature  of  a  tort  and  a  contract,  the 
party  injured  may  waive  the  one  and  rely  solely  on  the  oth«r. 
Civil  Code,  §  3811.  All  the  authorities  agree  that  where  personal 
property  is  tortiously  taken  and  converted  into  money,  the  owner 
may  waive  the  tort  and  sue  the  wrong-doer  in  assumpsit.  They 
differ,  however,  as  to  the  right  of  the  owner  to  sue  in  assumpsit 
where  the  wrong-doer  has  not  sold  or  otherwise  disposed  of  the 
property,  but  retains  it  for  his  own  use.  This  court  has  held  that 
where  one  wrongfully  takes  the  personalty  of  another  and  con- 
verts it  to  his  own  use  in  some  manner  other  than  by  a  sale  and 
receipt  of  money  therefor,  the  owner  is  restricted  to  his  right  of 
action  ex  delicto  —  he  can  not  waive  the  tort  and  sue  ex  con- 
tractu. Cragg  v.  Arendale,  113  Ga.  181,  and  cit.  Where,  how- 
ever, a  contractual  relation  exists  between  the  parties,  such  as  that 
of  bailor  and  bailee,  so  that  the  latter  rightfully  obtains  possession 
of  the  property,  a  tort  arising  out  of  a  breach  of  the  bailee's  duty 
imposec^by  his  relation  may  be  waived  by  the  bailor  and  assump- 
sit maintained,  the  reason  being  that  the  relation  of  the  parties, 
out  of  which  the  duty  violated  grew,  had  its  inception  in  contract 
4  Cyc.  331,  332;  Zell  v.  Dunkel,  160  Pa.  St  353;  Zindall  v. 
McCarthy,  44  S.  C.  487.  As  the  cause  of  action  declared  on  in 
the  suit  wherein  the  judgment  was  rendered  upon  which  the  exe- 
cution issued  was  the  breach  of  the  defendant's  duty  to  return 
the  blankets  to  the  plaintiff  in  accordance  with  his  implied  con- 
tract, such  cause  of  action  arose  ex  contractu,  and  the  justice's 
court  had  jurisdiction  thereof. 

2.  Another  ground  of  ill^;ality  was,  that  the  judgment  upon 
which  the  execution  issued  was  based  upon  a  verdict  rendered 
on  an  appeal  to  a  jury  in  the  justice's  court  from  a  judg- 
ment rendered,  on  August  25,  1903,  by  W.  L  Venable,  who  had, 
on  August,  22,  1903,  "in  writing  and  unconditionally,"  resigned 
the  ofSce  gf  jiotarv  public  and  ex-oflBcio  justice  of  the  peace  of 
the  militia  Bistnct  in  the  justice's  court  of  which  the  case  was 
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then  pending,  and  the  Grovernor  on  the  same  date  '^accepted 
said  resignation  unconditionally/'  and  for  this  reason  Venable^ 
at  the  time  he  rendered  such  original  judgment,  was  neither  de 
jure  nor  de  facto  a  magistrate,  and  that  therefore  the  appeal 
from  his  judgment^  the  verdict  on  the  appeal,  and  the  judgment 
"rendered  by  the  present  justice"  on  the  verdict  were  all  void. 
"Public  officers  are  trustees  and  servants  of  the  people"  (Con- 
stitution, Civil  Code,  §  5698),  and  "All  officers  of  this  State  must 
.  .  discharge  the  duties  of  their  office  until  their  successors  are 
commissioned  and  qualified"  (Political  Code,  §226).  This  stat- 
tute  is  mandatory,  and  there  are  good  reasons  why  it  should  be 
so,  among  them,  that  governmental  functions  should  not  cease, 
and  that  the  public  records  of  the  office  should  be  preserved  and 
handed  over  to  a  successor.  In  Badger  v.  United  States,  93 
U.  S.  599,  the  Supreme  Court  of  the  United  States  had  under 
consideration  a  section  of  the  constitution  of  the  State  of  Illinois^ 
which  provided  that  public  officers  "  shall  hold  their  offices  until 
their  successors  shall  be  qualified,"  and  the  court  held  that  "  A 
supervisor,  town  clerk,  or  justice  of  the  peace,  although  his  resig- 
nation is  tendered  to  and  accepted  by  the  proper  authority,  con- 
tinues in  office,  and  is  not  relieved  from  his  duties  and  responsi- 
bilities as  a  member  of  the  board  of  auditors,  under  the  township 
organization  laws  of  the  State  of  Illinois,  until  his  successor  is 
appointed,  or  chosen,  and  qualified."  The  principle  ruled  in  that 
case  has  been  followed  in  United  States  v.  Justices,  10  Fed.  460, 
People  V.  Supervisors,  100  111.  332,  Jones  v,  Jefferson,  66  Tex. 
566,  and  Keen  v.  Featherstone  (Tex.),  69  S.  W.  983.  So  notwith- 
standing  the  resignation  of  Yenable  and  its  acceptance,  it  not 
appearing  that  a  successor  had  been  appointed  and  qualified,  we 
bold  that  he  was  l^ally  a  notary  public  and  ex-officio  justice  of 
the  peace  at  the  time  he  rendered  the  judgment  in  question. 

3.  Other  grounds  of  illegality  were,  that  no  judgment  had  ever 
been  entered  on  the  docket  in  the  justice's  court  against  the  de- 
fendant in  fi.  fa. ;  and  if  one  had  been  entered,  the  execution  did 
not  follow  it.  The  basis  of  these  grounds  is,  that  the  case  was 
entered  upon  such  docket  as  follows:  "Elizabeth  K.  Bigbyt?. 
Sou.  Dye  and  Cleaning  Co.,  Geo.  R  Beck,  Prop.;"  that  the  original 
judgment  appealed  from,  as  well  as  the  judgment  entered  on  the 
•verdict  rendered  on  the  appeal,  was  entered  on  the  docket  as  be- 
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ing  in  favor  of  the  plaintiff  against  the  defendant  for  a  given 
snm^  without  stating  who  the  defendant  was,  and  that  the  execu* 
tion  was  issued  against  "  Southern  Dye  and  Cleaning  Works,  J, 
G.  Bates,  Pro.,  George  B.  Beck,  security."  As  we  have  seen,  the 
account  sued  on  was  against  ^'  Southern  Dye  and  Cleaning  Works,, 
(J.  George  Bates,  Pro.), "  and  it  is  fair  to  presume  that  the  same 
phraseology  was  used  in  the  summons  to  designate  who  was  being 
sued.  The  entry  of  the  case  on  the  docket  differently  from  the. 
way  it  appeared  in  the  summons  was  a  mere  irregularity ;  and 
even  if  Bates  could  now  be  heard  to  complain  of  it  for  any  reason, 
after  having  appealed  from  the  original  judgment  in  the  case 
and  thereby  secured  another  trial,  and  not  having  objected  at  any 
time  pending  the  suit  to  such  irregularity  (see  Beynolds  v.  NecU^ 
*91  Oa.  609),  he  has  no  meritorious  complaint  of  the  direction 
given  by  the  judge  of  the  superior  court  in  this  respect,  that  is, 
that  the  entry  on  the  docket  be  amended  so  as  to  conform  to  the> 
facts. 

We  have  dealt  with  all  of  the  assignments  of  error  referred  ta 
in  the  brief  of  counsel  for  the  plaintiff  in  error,  and  our  conclusion 
is  that  the  certiorari  was  properly  sustained. 

Judgment  afftrToed,  All  the  Justices  concur^  eaxept  Simmons, 
C.  J.,  absent,  and  Lumpkin,  J.,  disqualified. 


ARNOLD  V,   FARMERS  EXCHANGK 

In  a  proceeding  to  foreclose  a  materialman's  lien  for  material  famished  a  con- 
tractor in  the  improvement  of  real  estate,  it  is  not  necessary  to  allege  that 
the  contractor  had  completed  his  contract  with  the  owner  of  the  premises,  or 
that  such  owner  had  not  paid  the  contractor  for  the  improvements  made, 
upon  his  sworn  .statement  that  he  had  paid  for  the  materials  used.  This 
remedy  is  statutory,  and  in  its  enforcement  all  the  plaintiff  need  allege  la 
compliance  with  the  statute  and  that  he  comes  under  its  protection. 

Argued  June  27,  —  Decided  August  3,  1906. 

Foreclosure  of  lien.  Before  Judge  Reid.  City  court  of  Atlanta. 
February  3,  1905. 

The  Farmers  Exchange  brought  an  action  against  Mrs.  M.  W. 
Arnold  and  B.  A.  Harris,  alleging  that  Harris  was  a  contractor 
and  bad  made  certain  improvements  on  real  estate  belonging  to. 
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Mrs.  Arnold ;  that  the  plaintifif  was  a  materialmaii  and  furnished 
materials  which  were  used  by  the  contractor  in  the  improvement 
of  the  property  of  Mrs.  Arnold ;  that,  within  three  months  from 
the  furnishing  of  the  materials  so  used,  the  plaintiff  recorded  its 
lien  as  provided  by  law ;  that  the  contract  price  for  the  improve- 
ments made  by  the  contractor  was  in  excess  of  the  amount  for 
which  the  lien  was  asserted ;  and  that  the  plaintiff  had  complied 
with  its  contract  as  to  furnishing  the  materials  ordered  and  used 
by  the  contractor  in  making  the  improvements  upon  the  property. 
Suit  was  commenced  within  twelve  months  after  the  furnishing 
of  these  materials.  The  premises  upon  which  the  improvements 
were  made  were  fully  described  in  the  petition ;  and  the  plaintiff 
prayed  that  its  lien  be  enforced  against  the  property  of  Mrs, 
Arnold,  and  that  a  general  judgment  against  Harris  should  be 
rendered  in  its  favor.  ^  Mrs.  Arnold  demurred  to  the  petition,  on 
the  ground  that  no  cause  of  action  was  therein  set  forth,  in  that 
the  plaintiff  did  not  allege  that  the  contractor  had  completed  and 
complied  with  his  contract,  nor  that  the  owner  of  the  premises 
had  not  paid  him  the  contract  price  of  the  improvements  made 
upon  his  sworn  statement  that  he  had  paid  for  the  materials  used 
the  agreed  price  therefor  or  an  amount  equal  to  the  reasonable 
value  of  the  same.  The  demurrer  was  overruled,  and  Mrs.  Arnold 
excepted. 

J.  F.    Oolightly,  for   plaintiff  in  error. 

Walter   McElreath,  contra. 

Evans,  J.  (After  stating  the  fact&)  This  is  a  proceeding  by  a 
materialman  to  enforce  a  statutory  lien  for  materials  furnished  to 
and  used  by  a  contractor  in  the  improvement  of  certain  real  estate 
belonging  to  Mrs.  Arnold.  A  materialman  who  furnishes  material 
for  the  building,  repairing,  or  improving  of  real  .estate  is  entitled 
to  a  lien  thereon,  as  against  the  owner,  when  the  material  is 
furnished  to  and  used  by  a  contractor  in  making  improvements  on 
the  premises,  unless  the  owner  shall  show  that  the  lien  has  been 
waived  in  writing,  or  produces  the  sworn  statement  of  the  con- 
tractor that  the  agreed  price  or  reasonable  value  of  the  material  so 
furnished  has  been  paid,  "provided  that  in  no  event  shall  the 
aggregate  amount  of  liens  set  up  .  .  exceed  the  contract  price  of 
the  improvements  made."  Qvil  Code,  §2801;  Acts  of  1899, 
p.  33.  Van  Epps'  Code  Supp.  §  6176.     The  claim  of  lien  must  be 
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recorded  in  the  office  of  the  clerk  of  the  superior  court  of  the 
county  wherein  the  property  is  situated,  within  three  months  after 
the  material  is  furnished.  Civil  Code,  §  2804  (2).  The  material- 
man's lien  must  be  enforced  by  an  action  brought  within  twelve 
months  from  the  time  his  demand  against  the  contractor  becomes 
due.  Ibid.  §  2804  (3).  And  the  materialman  must  all^e  a  sub- 
stantial compliance  with  his  contract  in  furnishing  the  material; 
that  he  has  duly  recorded  his  claim  of  lien ;  and  that  the  contract 
price  or  reasonable  value  of  the  materials  furnished  the  contractor 
and  tov  which  he  asserts  a  lien  comes,  in  whole  or  in  part,  within 
the  contract  price  agreed  on  between  the  contractor  and  the 
owner  of  the  property  improved.  Stevens  v.  Ga,  Zand  Co.,  122 
Oa.  317.  The  materialman  derives  his  lien  from  the  statute,  and 
in  its  enforcement  he  is  not  required  to  allege  anything  more  than 
that  his  claim  comes  within  the  provisions  of  the  statute,  and  that 
he  has  complied  with  its  terms  in  asserting  his  lien.  The  petition 
filed  in  the  present  case  contained  all  the  necessary  averments. 
It  was  not  essential  that  the  plaintiff  should  negative  the  defenses 
which  the  statute  permits  to  be  interposed  by  the  owner  of  the 
premises  improved.  The  act  of  1899  puts  the  burden  on  the 
owner  to  show  that  the  lien  has  been  waived  in  writing,  or  that 
the  contractor  produced  a  sworn  statement  that  the  agreed  price 
or  reasonable  value  of  the  materials  furnished  him  had  been  paid. 
One  of  the  points  raised  by  the  demurrer  is  that  the  plaintiflTs 
petition  did  not  affirmatively  allege  a  completion  of  the  contract 
by  the  contractor.  The  statute  does  not  require  this  to  be  alleged, 
and  in  the  prosecution  of  his  statutory  remedy  it  is  not  incumbent 
on  the  materialman  to  allege  anything  more  than  the  statute  de- 
clares  shall  constitute  a  prima  facie  right  to  assert  and  enforce  hi^ 
claim  of  lien.  It  may  be  that  the  owner  of  the  premises  can 
urge,  as  a  defense,  not  only  that  the  lien  has  been  waived  in  writ- 
ing or  that  the  contractor  was  settled  with  upon  a  sworn  state- 
ment that  all  materials  and  labor  had  been  paid  for,  but  that  noth- 
ing is  due  to  the  contractor  under  the  contract  because  it  was 
voluntarily  abandoned  by  him  before  its  completion.  Howell  v. 
Harris,  121  Oa.  239.  We  are  content  to  rest  our  decision  in  this 
case  upon  the  principle  that,  in  the  prosecution  of  a  statutory 
remedy,  all  the  plaintiff  need  allege  is  enough  to  show  that  he  has 
oomplied  with  all  of  its  essential  requirements  and  has  at  least  a 
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prima  facie  right  to  avail  himself  of  that  remedy.      The  demurrer 
was,  in  our  opinion,  rightly  overruled. 

Judgment  affi^mud.     All  iht  Justices  concur,  except  Simmom, 
C.  J.,  absent. 


ATWOOD  V.  HIRSCH. 

Civil  Code,  §5881,  which  requires  a  writ  of  scire  facias  to  **be  served  by  the 
sheriff  of  the  county  in  which  the  party  to  be  notified  may  reside,  twenty 
days  before  the  sitting  of  the  court,"  contemplates  personal  service.  Serv- 
ice by  leaving  a  copy  at  the  most  notorious  place  of  abode  of  the  defendant 
is  not  sufficient. 

Argued  June  28,  —  Dedded  August  8,  1906. 

Revival  of  judgment.  Before  Judge  Roan.  DeKalb  superioi 
court.     October  15,  1904. 

Spencer  It,  Atkinson  and  PT.  L.  Oignilliat,  for  plaintiff  in 
error.     Candler  &  Thomson  and   Thomson  &  Hirsch,  contra. 

Fish,  P.  J.  Hirsch  Brothers  sued  out  a  scire  facias  to  revive  a 
dormant  judgment.  It  was  served  upon  the  defendant  by  "leav- 
ing a  copy  at  his  most  notorious  place  of  aboda"  After  retam 
of  service  had  been  made,  and  at  the  first  term  of  the  court,  the 
defendant  appeared  and  moved  the  court  ta  dismiss  the  scire 
facias,  upon  the  ground  that  it  had  not  been  served  upon  him 
personally.  The  judge  overruled  the  motion,  and  the  defendant 
excepted. 

The  Civil  Code,  §5381,  provides  that  a  scire  facias  to  revive 
a  dormant  judgment  "shall  be  served  by  the  sheriflf  of  the  county 
in  which  the  party  to  be  notified  may  reside,  twenty  days  before 
the  sitting  of  the  court,"  etc.  No  particular  method  of  service  is 
prescribed.  "  The  general  rule  in  regard  to  service  of  process  or 
legal  notice  is  that  it  must  be  served  personally  on  the  party  or 
the  individual  in  question,  unless  some  other  mode  is  especially 
provided  for  that  purpose  by  statute  or  has  been  otherwise  estab- 
lished by  long  and  recognized  practice  to  the  contrary."  19  Enc. 
PI.  &  Pr.  614,  620.  This  rule  was  cited  approvingly  in  Baldwin 
V.  Baldvrin,  116  Gd,  472,  where  Chief  Justice  Simmons,  said: 
"  The  code  provides  for  notice  to  the  defendant  [in  a  proceeding 
for  alimony],  and  the  defendant  himself  must  be  servW  personally 
with  notice  before  the  court  can  acquire  jurisdiction  to  proceed 
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with  the  case.  If  the  l^slature  desires  to  make  some  other 
method  of  service  sufficient,  substituted  service  may  be  provided 
for  by  statute,  as  has  been  done  in  ordinary  suits.  In  the  ab- 
sence of  such  a  statutory  provision,  service  by  leaving  a  copy  of 
the  petition  at  the  defendant's  most  notorious  place  of  abode  is 
not  sufficient.  Indeed  it  amounts  to  no  service  at  all.''  Section 
2743  of  the  Civil  Code,  which  provides  the  method  of  foreclosure 
of  mortgages  on  realty,  declares  that  **  the  court  shall  grant  a  rule 
directing  the  principal,  interest,  and  cost  to  be  paid  into  court  on 
or  before  the  first  day  of  the  next  term  .  .  ;  which  rule  shall  be 
published  once  a  month  for  four  months,  or  served  on  the  mort- 
gagor, or  his  special  attorney,  at  least  three  months  previous  to 
the  time  at  which  the  money  is  directed  to  be  paid  into  court" 
In  the  case  of  Hobby  v.  Bunch,  83  Ga,  1,  the  court  construes  the 
meaning  of  the  word  "  served,"  as  employed  in  the  section  of  the 
code  last  quoted,  to  be  personal  service,  and  not  service  by  leaving 
a  copy  at  the  residence  of  the  defendant  In  that  case  Chief  Jus- 
tice Bleckley  said,  "  But  the  only  service  which  the  sheriff  could 
legally  make,  and  the  only  service  effected  less  than  four  months 
before  the  term  of  court  at  which  the  judgment  of  foreclosure 
was  rendered  which  could  be  valid,  would  be  personal  service. 
Service  by  leaving  a  copy  at  the  defendant's  residence  is  un- 
authorized and  insufficient  .  .  Were  the  sheriff  to  leave  it  at 
liis  own  residence  and  return  that  he  had  done  so  and  thereby 
served  the  defendant,  the  service  would  be  quite  as  good  as  that 
which  was  returned  in  this  instance."  Citing  Dykes  v.  McClung, 
74  Oa,  382,  and  Meeks  v.  Johnson,  75  Oa.  630. 

Section  5382  of  the  Civil  Code,  which  provides  the  method  of 
service  by  publication  upon  non-residents  against  whom  dormant 
judgments  are  sought  to  be  revived,  concludes  with  this  language : 
*  which  service  shall  be  as  effectual  in  all  cases  as  if  the  defend- 
ant or  person  to  be  notified  had  been  personally  served."  This 
would  seem  to  indicate  that  the  legislative  interpretation  of  the 
act  providing  for  service  within  the  State  was  that  such  sertice 
should  be  personal  But  it  is  contended  by  the  defendant  in  er- 
ror that  a  writ  of  scire  facias  is  in  the  nature  of  an  action  at  law, 
that  it  "assumes  all  the  forms  and  attributes"  of  such,  and  there- 
fore comes  under  the  provisions  of  the  Civil  Code,  §4985,  which 
prescribes  the  mode  of  service  in  this  State  in  actions  commenced 
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by  petition;  it  being  permissible,  under  that  section,  to  perfect 
service  by  leaving  "  a  copy  at  the  defendant's  residence."  In  an- 
swer to  this  contention  we  cite  Civil  Code,  §5380 :  "  Scire  facias 
to  revive  a  judgment  is  not  an  original  action,  but  the  continuation 
of  the  suit  in  which  the  judgment  was  obtained."  And  to  com- 
bat the  argument  that  since  scire  facias  is  but  the  continuation  of 
the  suit  in  which  the  judgment  was  obtained,  and  personal 
service  not  being  required  in  the  original  action,  it  should  not  be 
required  there,  we  say  that  neither  is  twenty  days  notice  neces- 
sary in  order  to  bring  the  defendant  into  court  in  the  original 
action,  yet  by  the  plain  letter  of  the  law  it  is  in  scire  facias  indis- 
pensable.    The  refusal  to  dismiss  the  scire  facias  was  error. 

Judgrnent  reversed.     All  the  Justices  concur^  except  Simmons^ 
C,  «/".,  absent. 


ATLANTA  AND  WEST  POINT  RAILROAD    COMPANY  v. 
REDWINE  et  al.,  commissioners. 

1.  In  an  application  for  a  new  public  road,  a  landowner  whose  land  is  sought 
to  be  taken  may,  in  response  to  the  notice  sei'ved  on  him  as  provided  in  the 
Political  Code,  §521,  urge  before  the  ordinary  (or  county  commissioners,  as 
the  case  may  be)  any  legal  objection  to  establishing  the  public  road,  and  the 
judgment  of  the  ordinary  (or  commissioners)  is  reviewable  by  certiorari. 

2,  As  the  landowner's  remedy  at  law  was  ample,  it  was  not  erroneous  to  refuse 
to  enjoin  the  county  commissioners  from  continuing  a  proceeding  to 
establish  a  public  road  pursuant  to  the  Political  Code,  §§620-522,  in 
advance  of  the  hearing  provided  for  in  §  621. 

Argued  June  28,  —  Decided  August  3, 1905. 

Petition   for    injunction.       Before    Judge    Roan.       Campbell 
superior  court.     January  28,  1905. 

The  Atlanta  and  West  Point  Railroad  Company  filed  a  petition 
for  injunction  against  the  Commissioners  of  Roads  and  Revenues 
of  Canipbell  County,  alleging  that  they  were  proceeding  illegally 
to  establish  a  public  road  over  and  longitudinally  upon  a  portion 
of  its  right  of  way,  which  had  been  already  devoted  to  a  public 
use,  and  was  necessary  to  the  operation  of  its  business  as  common 
carrier.  The  petition  was  met  by  both  a  demurrer  and  an 
answer,  which  were  considered  by  the  presiding  judge  upon  the 
interlocutory  hearing  in  connection  with  certain  evidence  sub- 
mitted by  the  parties.  The  court  declined  to  grant  an  injunction,, 
and  the  railway  company  excepted. 
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DoTsey,  Brewster  &  H(ywell  and   C,  S.  Beid,  for  plaintiff. 

J.  H,  Zongino,  for  defendants. 

Evans,  J.  (After  stating  the  facts.)  The  commissioners  are 
proceeding,  under  the  Political  Code,  §§  520-522,  to  lay  out  and 
open  a  public  road.  The  different  steps  pointed  out  by  the  statute 
are:  (1)  the  appointment,  by  the  county  commissioners,  of  three 
road  commissioners  to  pass  upon  the  public  utility  of  the  new 
road  and  to  mark  out  its  boundaries;  (2)  the  road  commissioners 
must  go  upon  the  land,  and,  if  they  find  the  road  to  be  of  public 
utility,  must  proceed  to  mark  it  out  and  make  their  report,  under 
oath,  to  the  county  commissioners  that  the  road  has  been  laid  out 
conformably  to  law ;  (3)  when  this  report  is  filed  with  the  county 
commissioners,  they  determine  ex  parte  whether  or  not  they  are 
** willing  to  grant  such  road;"  (4)  if  so,  then  it  is  their  duty  to 
publish  a  citation  for  thirty  days  at  the  door  of  the  court-house 
and  in  a  public  gazette  (if  there  is  one  in  the  county),  giving  a 
particular  description  of  the  proposed  new  road  and  notifying  all 
persons  concerned  that  on  and  after  a  certain  day  therein  named 
the  road  "will  be  finally  granted,  if  no  good  cause  is  shown  to  the 
contrary;"  (5)  at  the  same  time,  the  county  commissioners  shall 
issue  a  notice  in  writing  to  all  persons,  their  overseers  or  agents, 
residing  on  the  land  which  such  road  goes  through,  that  they  may 
put  in  their  claims  for  damages,  "  or  be  forever  estopped,"  which 
notice  may  be  served  personally  or  by  leaving  it  at  their  most  no- 
torious place  of  abode ;  (6)  upon  the  day  specified  in  the  order  to 
show  cause,  the  county  commissioners  shall  sit  as  a  court  for  the 
purpose  of  determining  whether  sufficient  cause  is  shown  why  the 
road  should  not  be  established ;  and,  as  cause  why  it  should  not 
be,  any  party  at  interest  may  show  that  the  law  with  respect 
to  the  laying  out  of  the  road  has  not  been  complied  with,  or  any 
other  legal  reason  why  the  commissioners  are  without  power 
to  establish  the  road  as  marked  out  by  the  reviewers.  Nichols  v. 
Sutton,  22  Ga,  369.  The  superior  court  can  properly  interfere 
with  the  proceedings  only  when  the  county  commissioners  seek  to 
violate  the  law ;  so  long  as  they  keep  within  their  legal  power,  the 
exercise  of  their  discretion  ought  not  be  controlled.  Ponder  v. 
Shannon,  54  Ga.  187.  ' 

That  the  county  commissioners,  when  they  sit  for  tho  purpose 
of  finally  determining  whether  or  not  they  will  grant  the  pro- 
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posed  new  road,  sit  as  a  court,  has  beeu  recoguized  in  several  of 
the  cases  reported  in  our  books.     In  some  of  them  the  point  was 
not  directly  raised,  and  it  was  assumed  that  the  county  authori- 
ties were  exercising  judicial  functions,  not  merely  performing  min- 
isterial duties.     Thus,  in  Hightower  v.  Jones,  85  Oa.  697,  a  dis- 
satisfied landowner  complained  of  the  decision  of  the  county  au- 
thorities, by  presenting  a  petition  for  certiorari  to  the  superior 
court;  the  superior  court  overruled   the  certiorari,  and  its  judg- 
ment was  affirmed  by  this  court.     In  Ponder  v..  Shannon,  supra, 
the  issue  was  raised  by  objections  filed  with  the  county  commis- 
sioners; testimony  was  introduced  before  them,  and  their  judg- 
ment was  in  favor  of  altering  the  road  in  accordance  with  the  re- 
port of  the  reviewers ;  whereupon  a  writ  of  certiorari  was  sued 
out  by  the  objectors.     The  sections  of  the  code  above  cited  were 
codified  from  the  act  of  1818.     At  that  time  the  county  aflfaira 
were  administered  by  the  justices  of  the  inferior  court.      Upon 
the  abolition  of  that  court,  the  duties  appertaining  to  county  mat- 
ters theretofore  exercised  by  the  justices  were  imposed  upon  the 
ordinary,  save  in  those  counties  where  the  county  affairs  were  ad- 
ministered by  commissioners.     In  the  case  of  Nichols  v.  Sutton, 
supra,  it  was  expressly  held  that  the  justices  of  the  inferior  court 
had  authority  to  alter  or  lay  out  public  roads,  and,  in  a  proceed- 
ing to  establish  a  road  which  had  ceased  to  be  a  public  highway, 
the  remedy  of  a  landowner  who  was  dissatisfied  with  the  decision 
of  the  justices  of  that  court  was  to  sue  out  a  writ  of  certiorari  to 
the  superior  court,  and  not  a  bill  in  equity  to  restrain  an  alleged 
trespass  upon  his  property.     Judge  McDonald,  who  delivered  the 
opinion  of  the  court  in  that  case,  remarked  (page  372):   "We  can 
not  sanction  the  principle  that  every  controversy  respecting  roads 
is  to  be  converted  into  a  case  for  a  court  of  chancery."    Since  that 
decision,  the  practice,  so  far  as  we  are  informed  by  the  reported 
cases,  has  uniformly  been  to  complain  by  a  petition  for  certiorari 
of  any  errors  committed  by  the  ordinary  or  county  commissioners 
in  laying  out  a  new  road  or  in  altering  one  already  established- 
Such  was  the  course  pursued  in  Frith  v.  Justices,  30   Ga,  723. 
The  plaintiflF  in  error,  upon  receiving  the  notice  that  the  reviewers 
had  marked  out  a  road  over  its  right  of  way,  should  have  ap- 
peared before  the  county  commissioners  in  response  to  the  notice, 
and  urged  before  them  the  objections  piade  in  its  petition  for  in- 
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junction.  Had  the  commissioners  differed  with  the  company  as 
to  the  law  respecting  their  power  to  lay  out  a  public  road  longi- 
tudinally upon  its  right  of  way,  the  company  could  avail  itself  of 
its  remedy  by  certiorari  to  review  their  finding.  Its  remedy  at 
law  being  adequate,  there  was  no  error  in  refusing  the  injunction 
for  which  it  prayed.  The  court  below,  in  a  written  opinion  as- 
signing the  reasons  why  the  injunction  was  not  granted,  stated 
that  the  merits  of  the  company's  complaint  were  not  passed  on, 
and  that  the  relief  it  prayed  was  denied  upon  the  ground  that  it 
had  not  pursued  the  appropriate  remedy. 

Judgment  affirmed.     All  the  Justices  concur^  except  Simmons, 
C.  J.,  absent. 


HENDERSON  v,  THE  STATE.  i^  ??? 

126   897 

)i26  m 

el26  999 

1.  Where  an  assignmeut  of  error  depends  on  a  recital  of  facts,  and  it  appears 

from  a  note  of  the  presiding  judge  and  also  from  another  part  of  the  bill 
of  exceptions  that  such  recital  is  substantially  incorrect,  such  assignment 
will  be  disregarded. 

2.  In  any  case  where  the  judgment,  decree,  or  verdict  has  necessarily  been 
controlled  by  one  or  more  rulings,  orders,  decisions,  or  charges  of  the  court, 
and  the  losing  party  desires  to  except  tp  such  judgment,  decree,  or  verdict, 
and  to  assign  error  on  the  ruling,  order,  decision,  or  charge  of  the  court,  he 
is  not  bound  to  make  a  motion  for  a  new  trial  or  file  a  brief  of  the  evidence, 
but  may  present  a  bill  of  exceptions  containing  only  so  much  of  the  evidence 
or  statement  of  facts  as  may  be  necessary  to  enable  the  Supreme  Court  to 
clearly  understand  the  ruling,  order,  decision,  or  charge  complained  of. 
But  this  rule  does  not  authorize  the  segregation  and  bringing  to  this  court, 
by  direct  bill  of  exceptions,  of  every  alleged  error  committed  in  the  com'se 
of  a  trial.  It  only  authorizes  this  to  be  done  by  such  direct  and  brief  form 
of  bill  of  exceptions  in  cases  where  the  judgment,  decree,  or  verdict  has 
necessarily  been  controlled  by  such  rulings,  orders,  decisions,  or  charges ; 
and  this  must  be  made  to  appear.  Except  in  such  instances,  the  case  should 
be  brought  up  in  the  usual  form,  in  order  that  this  court  may  view  the 
nilings  complained  of  in  the  light  of  their  context  and  surroundings. 

Cobb,  J.,  dissenting.  1.  The  assignment  of  error  with  which  the  majority  of 
the  court  declines  to  deal  would  have  been  authorized  according  to  the 
established  common-law  practice  in  courts  which  had  jurisdiction  to  review 
decisions  of  other  courts  upon  writs  of  error, 

2.  The  common-law  practice  in  such  cases  was  recognized  in  this  State  by  a 
line  of  physical  precedents,  unquestioned  by  the  bar  and  uncriticised  by  the 
bench,  from  the  time  the  Supreme  Court  was  established  in  1846  until  1898. 

8.  The  act  of  1898  (Van  Epps*s  Code  Supp.  §6241)  was  held,  in  Taylor  v. 
Beese^  108  Ga,  379,  to  be  merely  declaratory  of  the  existing  common-law 
practice. 
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4.  The  assignment  of  error  is  in  accordance  with  the  ruling  of  the  majority  in 
Cawthon  v.  State,  119  Ga.  395.  No  sufficient  reason  appears  why  that 
decision  should  not  be  followed. 

5.  I  concur  in  the  ruling  made  in  the  first  headnote. 

6.  I  dissent  so  far  as  the  refusal  to  consider  the  other  assignment  of  error  is 
concerned. 

Aigued  June  19,—  Decided  August  4,  1906. 

Indictment    for    simple    larceny.     Before    Judge    littlejohiL 
Webster  superior  court.     April  5,  1905. 

Homer  Henderson  was  indicted  for  simple  larceny.  When  the 
case  was  called  for  trial  a  practicing  attorney  stated  to  the  court 
that  he  swished  his  name  to  be  marked  for  the  State  to  assist 
the  solicitor-general,  as  he  had  been  employed  by  the  prosecutor. 
Defendant's  counsel  objected  to  the  appearance  of  the  attorney 
on  behalf  of  the  State,  claiming  that  he  had  disqualified  himself 
from  appearing  for  the  State,  by  reason  of  certain  communications 
and  negotiations  which  had  passed  between  him  and  the  defend- 
ant in  regard  to  his  representing  the  latter.  The  court  overruled 
the  objection,  and  the  defendant  assigned  error  on  the  ruling. 
The  only  other  assignment  of  error  is  in  the  following  words: 
"The  following  is  a  copy  of  the  indictment,  from  which  it  will 
appear  that  the  defendant  was  not  arraigned  and  that  he  was  not 
furnished  a  copy  of  the  indictment,  or  a  list  of  the  witnesses 
sworn  before  the  grand  jury  against  him,  nor  did  he  waive  the 
latter;  to  all  of  which  defendant  then  and  there  excepted  and 
now  assigns  the  same  as  error.  Defendant  insists  that  he  should 
have  been  furnished  with  a  copy  of  the  bill  of  indictment,  and 
should  have  been  allowed  to  plead  guilty  or  not  guilty."  The 
presiding  judge  added  to  this  statement  the  following  note: 
"Defendant's  counsel  was  asked  by  the  solicitor-general  if  he 
would  waive  arraignment  and  plead  not  guilty  and  sign  the 
waiver.  Defendant's  counsel  replied  he  would;  audit  was  not 
known  to  the  court  that  defendant's  counsel  did  not  sign  the 
waiver  of  copy  indictment  and  list  of  witnesses,  as  the  matter 
was  never  again  mentioned."  The  copy  of  the  indictment  con- 
tained in  the  bill  of  exceptions  shows  that  there  was  on  it  the 
following  entry:  "The  defendant  Homer  Henderson  waives 
being  arraigned  and  pleads  not  guilty,"  signed  *'F.  A.  Hooper, 
solicitor-general"  There  was  also  on  the  indictment  an  entry 
of  the  waiver  of  the  copy  of  the  bill  of  indictment  and  hst 
of  witnesses  sworn  before  the  grand  jury.     This  was  not  signed. 
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Payton  &  Say^  for  plaintiff  ia  error. 

F,   A,  Hooper,  solicitor-general,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  The  assignment  of 
error  to  the  effect  that  the  indictment  showed  that  there  was  no 
arraignment,  and  that  the  defendant  was  not  furnished  with  a 
copy  of  the  indictment  and  list  of  witnesses,  and  did  not  waive 
this,  can  not  be  considered.  The  assignment  of  error  refers  to  the 
indictment  for  verification,  but  an  examination  of  it  shows  that 
an  entry  was  made  by  the  solicitor-general  of  a  waiver  of  arraign- 
ment by  the  defendant  and  the  entering  of  a  plea  of  not  guilty. 
The  presiding  judge  also  adds  a  note  in  which  he  negatives  the 
claim  that  there  was  no  waiver  of  the  copy  of  indictment  and  list 
of  witnesses,  and  shows  that  the  defendant  was  not  in  any  way 
cut  off  from  the  right  to  plead,  but  on  the  contrary  agreed, 
through  his  counsel,  to  plead  not  guilty  and  waive  the  copy  of 
the  indictment  and  list  of  witnesses.  The  assignment  is  not  veri- 
fied, but  rather  negatived.  See  McBride  v.  Beckwith,  67  Oa. 
764;  Fletcher  v.  Collins,  111  Ga.  253;  Brice  v.  State,  117  Oa. 
466;  Adams  v.  State,  117  Oa.  302.  As  to  waiving  arraignment 
see  Hudson  v.  State,  117  Oa.  704. 

2.  In  the  case  at  bar  it  is  not  necessary  to  decide  whether  or 
not,  under  the  evidence,  the  relation  of  the  attorney  to  the  defend- 
ant was  such  as  to  preclude  him  from  appearing  for  the  prosecu- 
tion ;  or  whether,  under  the  circumstances,  the  court  erred  in  al- 
lowing such  appearance.  No  motion  for  a  new  trial  wjas  made ; 
nor  was  the  evidence  introduced  on  the  merits  of  the  case  brought 
up  in  the  bill  of  exceptions ;  nor  was  any  exception  taken  to  any 
final  judgment.  Under  these  facts,  we  are  unable  to  hold  that 
the  ruling  of  the  court  requires  a  new  trial,  whether  it  was  correct 
or  erroneous.  In  Brovm  v.  Atlanta,  66  Oa.  76,  it  was  said: 
**  When  a  plaintiff  in  error  brings  a  case  here,  he  must  show  error 
which  has  hurt  him.  This  court  is  not  an  expounder  of  theoret- 
ical law,  but  it  administers  practical  law,  and  corrects  only  such 
errors  as  have  practically  wronged  the  complaining  party/'  In 
Smith  V.  Smith,  112  Oa.  351,  it  was  said:  "When  there  is  no 
motion  for  a  new  trial,  an  erroneous  or  inapt  charge  to  the  jury, 
which  did  not  necessarily  control  their  verdict  against  the  plain- 
tiff in  error,  will  not  be  treated  by  this  court  as  affording  cause  for 
reversing  the  judgment  of  the  court  below."    In  Ocean  Steamship 
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Co,  V.  Hamilton,  112   Oa.  901,  it  was  said:     "A  party  dissatis- 
fied with  a  verdict  can  not,  without  filing  a  motion  for  a  new 
trial,  properly  bring  to  this  court  for  review  any  *  ruling,  order, 
decision,  or  charge'  of  the  court  below,  which  did  not,  either 
singly  or  in  connection  with  another  or  others,  necessarily  control 
the  finding  against  the  plaintiff  in  errror."     In  Bay  v.  Morgan, 
112   Ga.  923,  it  was  said:     "  As  there  was  no  motion  for  fi  new 
trial,  and  it  plainly  appears  that  none  of  the  charges  excepted  to 
necessarily  controlled  the  verdict  against  the  plaintiff  in  error, 
these  charges,  even  if  for  any  reason  inapplicable  or  erroneous, 
afford  no  cause  for  reversing  the  judgment  of  the  court  below." 
In  Darien  Bank  v.   Clarke  Lumber  Co,,  112  Ga.  947,  951,  the 
same  ruling  was  made.     In  Cable  Co,  v.  Parantha,  118  Ga.  913, 
it  was  said :     "  The  charges  of  the  court  complained  of  by  direct 
exceptions  in  this  case,  when  considered  in  connection  with  the 
entire  charge,  the  evidence,  and  the  verdict  rendered,  do  not  ap- 
pear to  have  been  necessarily  controlling."      See  also  Price  v. 
High,  108  Ga.  145;  Johnson  v.  WUlingham,  110  Ga,  307;  Ben- 
ton V.  Singleton,  114  Ga.  548  ;  Parker  v.  Medlock,  117  Ga.  813. 
In  Cawthon  v.  State,  119  Ga.  395,  the  practice  in  regard  to 
carrying  cases  to  the  Supreme  Court  by  direct  bills  of  exceptions 
was  discussed.      The  majority  of  the  Justices,  as  the  court  was 
then  constituted,  thought  that  the  exceptions  made  in  that  case 
were   reviewable  by  direct  bill  of  exceptions.     Fish,  P.  J.,  and 
Candler,  ^.,  dissented.    The  positions  of  the  majority  are  learnedly 
and   forcibly   set   out  in  the  opinion  of  Mr.  Justice  Cobb.    The 
positions  of  the  minority  are  clearly  stated  by    Mr.    Presiding 
Justice  Fish  in  a  headnote  and  Mr.  Justice  Candler  in  an  opinioa 
A  few  suggestions  will  sufl&ce  to  show  some  of  the  reasons  which 
incline  the  writer  to  the  view  then  entertained  by  a  minority  of 
the  Justices,  and  convince  him  that  the  ruling  excepted  to  in  the 
present  case  can  not  be  cause  for  reversal  in  the  absence  of  a 
motion  for  a  new  trial  or  the  bringing  before  this  court  of  the  evi- 
dence in  the  case.      In  the  first  place,  the  decisions  already  cited 
are  directly  in  point,  and  at  least  two  of  them  {Smith  v.  Smith, 
112  Ga.  351,  and  Cable  Co.  v.  Parantha,  118  Ga.  913)  were  con- 
curred in  by  a  full  bench  of  six  Justices,  and  have  never  been 
overruled  or  modified.     It  was  said  by  Mr.  Justice  Cobb,  in  the 
Cawthon  case,  that  if  anything  said  or  ruled  in  the  two  cases  last 
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named  was  in  conflict  with  Taylor  v.  Reese,  108  Oa,  379,  the  later 
decisions  must  yield  to  the  earlier  ruling.  I  do  not  think  that 
there  is  any  essential  conflict  In  Taylor  v.  Reese  an  application 
for  mandamus  was  made,  to  compel  the  presiding  judge  to  certify 
a  bill  of  exceptions,  which  he  had  refused  to  do  on  the  ground 
that,  in  the  absence  of  a  motion  for  a  new  trial,  he  had  no  author- 
ity to  do  so.  It  appeared  that  the  presiding  judge  cut  the  defend- 
ant off  from  the  contention  that,  if  any  offense  was  committed  at 
all,  it  was  not  murder,  but  a  lower  grade  of  homicide.  An  examina- 
tion of  the  bills  of  exceptions  (two  cases  being  heard  together) 
will  show  that  the  evidence  was  brought  before  this  court,  and 
that  exceptions  were  taken  to  certain  rulings  which  entirely 
excluded  a  substantial  part  of  the  defense,  and  thus  controlled  the 
case  to  the  extent  of  preventing  the  jury  from  considering  the 
question  of  whether  the  homicide  was  manslaughter  or  not,  which 
was  the  only  real  issue,  the  killing  not  being  denied.  The  man- 
damus was  granted.  It  was  said  that  the  court  would  not  consider 
the  merits  of  the  questions  presented,  or  whether  there  was  in 
fact  reversible  error,  on  the  application  for  mandamus.  Lumpkin, 
P.  J.,  who  wrote  the  opinion,  said :  "  Such  a  practice  would  not 
only  be  anomalous,  but,  as  a  result  thereof,  it  would  frequently 
happen  that  cases  of  the  utmost  importance  would,  for  all  practical 
purposes,  be  finally  determined  before  they  reached  this  court  in 
the  manner  prescribed  by  law,  and  that,  too,  without  even  notice 
to  parties  vitally  interested."  The  report  of  the  cases  when  heard 
on  their  merits  {Taylor  v.  State,  108  Oa.  384)  will  show  how  en- 
tirely  different  were  the  bills  of  exceptions  then  under  considera- 
tion from  that  now  before  the  court.  In  the  opinion  it  was  said : 
**lxi  view  of  Taylor's  admission  on  the  trial  that  he  did  the  killing, 
and  of  the  fact  that  he  did  not  ask  for  a  verdict  of  not  guilty  but 
only  that  his  offense  be  graded,  the  refusal  of  the  judge  to  charge 
upon  the  law  of  either  voluntary  or  involuntary  manslaughter  was, 
under  the  circumstances,  equivalent  to  an  adjudication  from  the 
bench  that  Taylor  was  guilty  of  murder,  and  the  charge  given 
amounted  to  an  instruction  to  the  jury  to  convict  him  of  that 
offense."  The  same  Justice  who  prepared  the  opinions  in  the 
cases  of  Taylor  v.  Reese  and  Taylor  v.  State,  also  wrote  the 
opinion  in  Smith  v.  Smith,  supra.  In  the  course  of  the  latter 
opinion  he  used  the  following  language :       *'  It  is  in  this  connec- 
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UoQ  to  be  noted  that  no  motion  for  a  new  trial  was  filed  in  the 
court  below,  but  that  the  defendants  by  a  direct  bill,  of  exceptions 
complain  of  rulings  made  during  the  progress  of  the  triaL  While 
the  act  of  December  20,  1898,  expressly  authorizes  such  a  practice, 
it  in  terms  provides  that  such  rulings  only  as  necessarily  con- 
trolled the  verdict  or  judgment  rendered  can  in  this  manner  be 
properlv  brought  under  review  in  this  court."  And  in  support  of 
this  statement  he  cited  Acts  of  1898,  p.  92,  and  Taylor  v.  Beese^ 
108  Oa.  379.  Evidently  the  court  did  not  think  the  two  ad- 
judications were  in  conflict. 

The  mere  fact  that  an  examination  of  the  reoorjls  of  this  court 
will  show  a  number  of  instances  in  which  cases  were  thus  brought 
up  for  review,  and  in  which  no  point  was  made  or  decided  in 
reference  to  the  method  of  exception,  is  of  little  force.  I  venture 
the  assertion  that  a  careful  scrutiny  would  discover  hundreds  of 
records  in  which  there  were  defects  or  lack  of  technical  accuracy, 
but  where  no  question  was  made  or  decided  on  the  subject  A 
single  illustration  will  suflSce.  In  the  case  of  Allen  v.  Alltn,  63 
Ga.  732,  a  demurrer  was  overruled,  and  after  verdict  a  motion  for 
a  new  trial  was  made,  one  of  the  grounds  of  which'  alleged  error 
in  the  overruling  of  the  demurrer.  No  objection  was  raised  to  this 
mode  of  procedure,  and  the  judgment  was  reversed  because  the 
demurrer  should  have  been  sustained.  The  learned  Chief  Justice 
mentions  in  the  opinion  that  the  overruling  of  the  demurrer  was 
made  a  ground  of  the  motion  for  a  new  trial.  This  is  what  is 
sometimes  called  a  <'  physical  precedent,"  and  yet  it  has  been  held 
that  the  overruling  of  a  demurrer  does  not  furnish  a  proper 
ground  of  a  motion  for  a  new  trial,  but  that  a  bill  of  exceptions 
pendente  lite  or  a  direct  bill  of  exceptions  should  be  filed  thereto. . 
Griffin  v.  Justices,  17  Ga.  96 ;  S.,  F.  &  W.  Ry.  Co.  v.  Benfroe,  115 
ffa.  774.  In  very  truth  the  expression  "physical  precedent" 
merely  indicates  that  a  thing  has  been  done,  but  not  that  it  has 
been  decided  to  have  been  rightly  done.  Of  course  this  is  said 
with  entire  respect  for  the  great  judges  who  have  jH'esided  on  this 
bench  and  the  many  great  lawyers  who  have  practiced  at  this  bar. 

Prior  to  the  Code  of  1895  the  provisions  for  excepting  in  civil 
and  criminal  cases  were  included  in  the  same  section  of  the  code. 
It  declared  that  "  either  party  in  any  dvil  case,  and  the  defendant 
in  any  criminal  proceeding  in  the  8uperi(»r  courts  of  this  Sute^ 
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may  except  to  any  sentence,  judgment,  decision,  or  decree  of  such 
court,  or  of  the  judge  thereof,  in  any  matter  heard  at  chambers," 
etc.  Code  of  1863,  §4160;  Code  of  1882,  §4251.  In  the 
Code  of  1895  the  same  provision  is  made  in  Civil  Code,  §  5527; 
and  in  the  Penal  Code  it  is  also  inserted,  omitting  the  words, 
**  either  party  in  any  civil  case,  and,"  and  the  word  •*  decree."  Pe- 
nal Code,  §  1070.  Decisions  on  this  point  in  civil  cases  are  there- 
fore applicable  also  in  criminal  cases.  Under  that  broad  state- 
ment it  was  nevertheless  considered  necessary  that  there  should 
have  been  some  ruling  or  decision  of  a  vital  or  controlling  char- 
acter, in  order  to  furnish  ground  for  direct  exception.  Thus,  in 
Miller  v.  Speight,  61  Oa.  460,  it  was  said:  "When  the  court  has 
erroneously  ruled  out  evidence  without  which  the  plaintiff  could 
not  possibly  recover,  his  failure  to  go  on  and  prove  other  essential 
facts  will  not  cure  the  error  and  sanctify  a  judgment  of  nonsuit" 
And  this  was  reaffirmed  in  Vaicghn  v.  Burton,  113  Oa.  103  (3). 
Even  under  the  language  of  the  act  of  1845  (see  1  Oa.  vii,  vin, 
sec.  4)  there  must  have  been  a  decision,  sentence,  judgment,  or 
decree,  which  quoad  the  subject-matter  of  it  must  not  have  been 
inchoate  or  interlocutory,  but  final  In  some  cases  the  judg- 
ment might  have  been  interlocutory  as  to  the  cause,  as  orders  to 
dissolve  injunctions  and  upon  motions  for  new  trials.  As  said 
by  Nisbet,  J.  (13  Oa.  508),  "We  are  not  willing  to  entertain  a 
writ  of  error  where  no  result  follows  our  judgment  beneficial  to 
either  party."  For  decisions  prior  to  the  Code  of  1863  see  Car- 
ier  V.  Buchanan,  2  Oa.  337;  Jcmes  v.  Dougherty,  11  Oa,  305; 
Van  Ness  v.  Cheeseborough,  11  Oa.  377;  Evans  v.  Adams,  12 
Ga.  44;  Johns  v.  Fuller,  13  Oa.  507.  In  the  Code  of  1863, 
§4250,  it  was  declared  that  "No  cause  shall  be  carried. to  the  Su- 
preme Court  upon^cmy  bill  of  exceptions  so  long  as  the  same  is 
pending  in  the  court  below,  unless  the  decision  or  judgment  com- 
plained of,  if  it  had  been  rendered  as  claimed  by  the  plaintiff  in 
error,  would  have  been  a  final  disposition  of  the  cauBe."  Excep- 
tions pendente  lite  could  be  filed  to  rulings  pending  the  cause, 
and  upon  exception  to  the  Supreme  Court,  after  final  judgment, 
error  could  be  assigned  thereon,  "  and  a  new  trial  may  be  allowed 
thereon  when  it  is  manifest  that  such  an  erroneous  decision  of 
the  court  has  or  may  have  affected  the  final  result  of  the  case." 
This  was  carried  forward  in  the  Code  of  1882,  and,  with  a  slight 
I 
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amendment,  in  the  Code  of  1895.  Code  of  1882,  §4250;  Gvil 
Code,  §  5526 ;  Acts  1890-1,  p.  82.  Decisions  since  the  Code  of 
1882  have  been  cited  above.  See  also  ffarrell  v.  Tift,  70  Oa. 
730,  and  dissenting  opinions' in  Cawthon  v.  State^  119  Oa.  395, 
supra,  and  cit 

In  1898  an  act  was  passed  with  the  following  caption:  "An 
act  to  dispense  with  a  motion  for  a  new  trial  and  filing  brief  of 
the  evidence,  and  to  authorize  a  direct  bill  of  exceptions,  in  certain 
cases."  The  act  declares,  that,  "  In  any  case  now  or  hereafter 
brought,  where  the  judgment,  decree,  or  verdict  has  necessarily 
been  controlled  by  one  or  more  rulings,  orders,  decisions,  or 
charges  of  the  court,  and  the  losing  party  desires  to  except  to  such 
judgment,  decree,  or  verdict,  and  to  assign  error  on  the  ruling, 
order,  decision,  or  cha'rge  of  the  court,  it  shall  not  be  necessary  to 
make  a  motion  for  a  new  trial,  nor  file  a  brief  of  the  evidence,  but 
the  party  complaining  shall  be  permitted  to  present  a  bill  of  ex- 
ceptions containing  only  so  much  of  the  evidence  or  statement  of 
facts  as  may  be  necessary  to  enable  the  Supreme  Court  to  clearly 
understand  the  ruling,  order,  decision,  or  charge  complained  of.** 
Acts  1898,  p.  92.  An  inspection  of  this  act  seems  to  indicate 
that  its  language  is  stronger  than  that  previously  employed  in  the 
code.  It  distinctly  declares  that  exception  may  thus  be  taken 
**  where  the  judgment,  decree,  or  verdict  has  necessarily  been  eon- 
trolled  by  one  or  more  rulings,"  etc.  Moreover  the  language  used 
in  the  caption,  where  the  act  is  described  as  one  to  ^dispense 
with  a  motion  for  a  new  trial  and  fiUng  brief  of  the  evidence,  and 
to  authorize  a  direct  bUl  of  exceptions,  in  certain  cases,"  might 
well  be  urged  as  indicating  that  in  the  mind  of  the  legislature  it 
was  necessary  to  dispense  vdth  something  which  could  not  pre- 
viously be  dispensed  with,  and  to  authorize  something  which 
needed  authorization ;  and  that  the  dispensing  and  the  authoriz- 
ing were  applicable  only  in  certain  cases  of  the  character  de- 
scribed in  the  act.  What  the  decision  in  Taylor  v.  Reese  was 
has  been  referred  to  abova  If  a  sentence  in  the  opinion  is  to 
be  treated  as  a  decision  that  this  act  was  merely  a  declaration  of 
the  law  as  it  already  existed,  on  its  face  it  appears  to  be  a  very 
plain  declaration.  The  only  difficulty  arises  in  its  practical 
application,  in  determining  what  rulings,  orders,  decisions,  or 
charges  are  such  as  fall  within  its  descriptive  terms  as  necessarily 
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controlling  the  judgment,  decree,  or  verdict.  In  some  cases  it  is 
clear  and  easily  determined.  In  others  a  decision  of  the  question 
is  attended  with  more  difficulty.  Thus  (if  the  act  be  treated  aa 
declaratory)  before  1898  it  was  held  that  the  direction  of  a  ver- 
dict or  the  grant  of  a  nonsuit  was  such  a  ruling,  ffaskins  v. 
Throne,  101  Oa.  126.  If  the  striking  of  a  plea  cut  off  a  legal 
and  valid  defense  which  constituted  the  real  merit 'of  the  defend- 
ant's contention,  whereby  a  verdict  for  the  plaintiff  resulted,  this 
was  held  to  be  a  controlling  ruling.  Haskins  v.  Bank,  100  Oa. 
216.  In  Wright  v.  Hollywood  Cemetery  Co,,  112  \0a.  844  (de- 
cided  in  1900),  it  was  said :  "When  upon  the  hearing  of  a  de- 
murrer to  a  petition  the  court  passed  an  order  in  effect  strik- 
ing a  portion  thereof  and  limiting  the  plaintiffs'  right  of  recovery 
to  specified  items,  their  right  to  except  to  such  order  was  not  lost 
because  they  consented  to  so  much  of  a  verdict  which  the  court 
directed  in  their  favor  as  related  to  the  amount  they  were  enti- 
tled to  recover  upon  such  items."  In  the  case  of  Taylor  v.  Ree&e, 
as  already  noted,  the  charge  excluded  from  the  jury  the  real 
ground  of  defense.  These  instances  are  merely  illustrative. 
Generally,  although  errors  in  practice,  or  in  the  admission  or 
rejection  of  evidence,  or  in  similar  rulings  pending  the  trial,  may 
have  ,been  made,  yet  if  they  do  not  necessarily  control  the  re- 
sult, but  merely  go  in  to  partly  make  up  the  aggregate  of  the 
case,  upon  the  whole  of  which  a  verdict  or  judgment  is  reached, 
they  can  not  be  selected  and  made  the  subject  of  direct  excep- 
tion, and  assignment  of  error  requiring  a  reversal  This  is  espe- 
cially true  in  the  absence  of  the  evidence  introduced  on  the  trial 
Rulings  on  evidence  may  possibly  be  of  a  controlling  character. 
Thus,  if  suit  be  brought  based  on  a  note,  and  the  note  be  ruled 
out  of  evidence;  or  on  a  deed,  and  it  be  rejected,  so  that  the 
case  is  substantially  cut  off  by  the  ruling,  and  an  adverse  judg- 
ment necessarily  results  (as  in  Miller  v.  Speight,  supra),  this 
may  be  controlling.  Erroneous  rejection  of  a  piece  of  evidence 
indispensable  to  the  making  out  of  any  case  at  all  by  a  plaintiff, 
or  without  which  there  can  not  possibly  be  a  recovery,  and  the 
rejection  of  which,  ipso  facto,  results  in  an  adverse  judgment, 
may  stand  on  this  basis.  But  the  rejection  of  merely  additional 
or  cumulative,  rebutting,  or  impeaching  evidence  will  not  do  so. 
Where  a  case  is  brought  up,  not  as  a  whole,  or  after  a  motion 
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for  a  new  trial,  but  by-  direct  exception,  assigning  error  in  a 
particular  ruling,  the  controlling  character  of  that  ruling  must 
be  made  to  appear.  In  very  many  long  and  hotly  contested 
cases  some  errors  are  committed,  in  rulings  on  evidence,  in  cer- 
tain expressions  in  the  charge,  or  in  like  rulings  in  the  progress 
of  the  trial;  and  yet,  in  the  light  of  the  whole  case,  they  are 
corrected  or  explained,  or  do  not  furnish  ground  for  reversal. 
The  reports  teem  with  such  decisions.  No  longer  ago  than  July 
17th,  in  the  case  of  Allams  v.  State^  123  Oa,  500,  it  was  held 
that  there  was  error  in  a  certain  charge,  but  in  view  of  the  whole 
xjase  it  did  not  necessitate  a  reversal  See  also  Perry  v.  State, 
102  Oa,  365.  All  rulings  are  controlling  on  the  identical  point 
ruled,  but  this  is  not  what  is  meant.  It  is  when  "the  judg- 
ment, decree,  or  verdict  has  necessarily  been  controlled" — not 
possibly  affected,  but  necessarily  controlled,  that  reversal  may 
be  had  in  this  mode.  If  every  slip  of  the  tongue,  or  every 
erroneous  ruling  made  by  a  judge  pending  a  trial,  can  be  segre- 
gated from  its  surroundings  and  other  parts  of  the  case,  without 
showing  its  controlling  character,  and  a  reversal  can  be  had  on 
accoimt  of  it,  r^ardless  of  whether  the  evidence  may  have  de- 
manded the  verdict  or  judgment,  it  would  amount  at  times 
almost  to  the  trial  judge  passing  on  one  case  and  this  court 
on  another.  The  present  case  emphasizes  the  rule.  None  of 
the  evidence  introduced  on  the  trial  is  brought  to  this  court,  nor 
even  the  statement  of  the  accused.  Suppose  the  evidence  had 
showed  conclusively  and  without  conflict  that  the  defendant 
was  Q9M^t  flagrante  delicto  \  or  suppose  that  his  own  statement 
showed  beyond  question  that  he  was  guilty,  of  what  avail  would  it 
be  to  direct  a  new  trial  because  of  some  error  which  might  not, 
and  possibly  could  not,  have  affected  the  result?  The  supposi- 
tion that  the  defendant's  statement  may  be  sufficient  to  warrant 
a  conviction  is  not  strained.  Thus  in  Wood  v.  State,  119  fl^ 
426,  it  was  held  that  a  verdict  for  assault  with  intent  to  murder 
was  demanded  by  the  defendant's  own  statement  "  without  re- 
gard to  any  of  the  rulings  of  the  court  of  which  complaint  was 
made."  See  also  Laby  v.  State,  102  Oa.  633;  MeKinley  v.  State, 
121  Oa.  192.  In  the  absence  of  the  evidence,  it  is  not  practi- 
cable in  many  cases  for  this  court  to  determine  whether  an  error 
complained  of  was  such  as  to  cause  injury  or  not      If  it  be 
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suggested  that  the  ruling  in  regard  to  the  attorney  tainted  the 
whole  trial,  it  may  also  be  said  that  any  error  taints  a  trial  to 
some  degree ;  but  to  have  a  reversal  by  this  mode  of  exception^ 
it  must  be  to  a  degree  which  necessarily  controls. 

There  are  two  ways  by  which  a  case  may  reach  this  court. 
One  is  by  the  usual  and  ordinary  methods  of  procedura  The 
other,  for  convenience,  may  be  called  the  short  form.  It  is  stated 
in  the  second  headnote.  But  to  pursue  this  course  successfully,  it 
must  be  made  to  appear  to  this  court  that  the  judgment,  decree,  or 
verdict  was  necessarily  controlled  by  such  ruling  or  rulings,  order, 
decision,  or  charge,  and  not  merely  that,  standing  alone,  it  or  they 
may  appear  to  be  erroneous.  It  is  not  every  error,  but  only  neces- 
sarily controlling  rulings,  which  may  be  segregated  from  the  case, 
stripped  from  their  surroundings,  and  brought  to  this  court  alone 
as  successful  grounds  for  a  reversal.  We  are  therefore  of  the 
opinion  that,  whether  the  court  ruled  correctly  or  not  in  regard 
to  permitting  the  attorney  to  take  part  in  the  trial,  in  the  absence 
of  the  evidence  it  can  not  be  held  that  the  ruling  will  require 
a  reversal.  Speaking  for  myself,  it  is  not  perfectly  clear  to  me 
whether  the  result  should  be  a  judgment  of  affirmance  or  one  of 
dismissal,  but  my  brethren  think  the  latter  the  more  logical 
sequence.     The  practical  result  is  the  same. 

Writ  of  error  dismissed.  All  the  Justices  concur,  except 
Simmons,   C.  J,,  absent,  and 

Cobb,  J.,  dissenting.  "A  writ  of  error  is  an  original  writ^ 
issuing  out  of  chancery ;  and  lies  where  a  party  is  aggrieved  by 
any  error  in  the  foundation,  proceeding,  judgment,  or  execution 
of  a  suit,  in  a  court  of  record;  and  is  in  the  nature  of  a  commis- 
sion to  the  judges  of  the  same  or  a  superior  court,  by  which  they 
are  authorized  to  examine  the  record,  upon  which  judgment  was 
given,  and  on  such  examination  to  affirm  or  reverse  the  same, 
according  to  law."  "  A  writ  of  error  lies  for  some  error  or  de- 
fect in  substance,  that  is  not  aided,  amendable,  or  cured  at  com- 
mon law,  or  by  some  of  the  statutes  of  amendments  or  jeofails." 
2  Tidd's  Pr.  1134,  1136;  3  Bacon's  Abr.  320  et  seq.;  9  Vin. 
Abr.  474.  Upon  a  writ  of  error  only  those  matters  are  brought 
up  which  are  properly  a  part  of  the  record,  or  which  are  placed 
upon  the  record  pursuant  to  the  statute  which  provides  for  bills 
of  exceptions.    Errors  of  the  court  only  can  be  corrected  upon 

Digitized  by  CjOOQIC 


750  HENDERSON  v.  THE  STATE.  ( 123 

writ  of  en'or.     2  Cyc.  512.     An  error  of  fact  could  not  at  com- 
mon law  be  reviewed  upon  writ  of  error.     3  Bl.  406;  Heard's 
Steph.  PL  96,  118.     Hence  it  followed  that  when  an   error  of 
fact  was  complained  of  in  a  motion  for  new  trial,  a  judgment 
refusing  a  new  trial  could  not  be  reviewed  upon  writ  of  error. 
See,  in  this  connection.  Van   Stone  v.  Stillwell  Mfg.  Co.,  142 
U.  S.  128;  Wilson  v.  Everett,  139  U.  S.  616;  Moore  v.  United 
States,  150  U.  S.  57.      Such  was  the  origin,  scope,  and  purpose 
of  the  writ  of  error  under  the  common  law.     That  provision  of 
the  constitution  under  which  the  Supreme  Court  of  this  State  was 
organized  provided  that  that  court  should  sit  "for  the  trial  and 
determination   of  writs  of  error"  from  courts  of  a  given   class. 
Cobb's  Dig.  1120.     The  language  quoted  is  preserved  in  the  pres- 
ent constitution.      Civil  Code,  §  5835.     In  each  of  the  constitu- 
tions of  this  State  the  Supreme  Court  has  been  limited  in  its  ju- 
risdiction as  a  court  for  the  correction  of  errors,  having  no  original 
jurisdiction.     The  writ  of  error  had  its  origin  in  the  common  law, 
and  became  a  part  of  the  law  of  this  State  under  the  adopting 
statute,  and  is  still  efifective  in  any  case  where  it  is  appropriate 
«is  a  remedy  to  be  pursued,  unless  there  has  been  a  statute  abolish- 
ing it  or  limiting  it  in  its  operation.     The  scope  of  the  writ  of 
error  as  indicated  in  the  above   quotations  was   recognized  in 
Allen  V.  Savannah,  9  Oa.  286.     See  also  Tarver  v.  Rankin,  3 
Oa.  213 ;  Harris  v.  State,  2  Oa.  211.     In  Oaulden  v.  Shehee,  20 
Oa.  531,  the  constitutionality  of  the  act  declaring  that  the  cer- 
tificate of  the  judge  to  the  bill  of  exceptions  should  be  the  writ 
of  error  was   under  consideration;   and  it  was  there   held  that 
it  was  competent  for  the  legislature  to  provide  that  the  power 
formerly  exercised  by  the  King  of  England  through  the  chancery 
courts  in  issuing  writs  of  error  might  be  delegated  by  the  State 
to  the  judges  of  the  superior  court.     Prior  to  the  date  of  the  act 
just  referred  to,  the  writ  of  error  was  issued  by  the  clerk  of  the 
Supreme  Court  in  the  name  of  the  governor,  bearing  test  in  the 
name  of  the  judges.      See  Eule  24,  1  Oa.  xvii.    See  also  Harris 
V.  State,  2  Oa.  211.     As  said  by  Judge  Lumpkin,  the  constitu- 
tion could  not  have  intended  that  the  writ  of  error  should  be  the 
common-law  writ,  because  there  was  no  court  of  chancery  in 
Georgia  to  issue  it,  and  therefore  it  was  within  the  power  of  the 
Oeneral  Assembly  to  regulate  the  issuance  of  this  writ  and  pre- 
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scribe  by  whom  it  should  be  issued.  But  neither  in  that  decision, 
nor  in  any  other  to  which  my  attention  has  been  called,  has  it 
been  held  that  the  writ  of  error  under  the  Georgia  practice,  in 
its  scope  and  purpose,  was  anything  less  than  the  writ  of  error 
i)i  the  common  law  issued  out  of  chancery.  See,  in  this  connec« 
tion,  Harris  v.  State,  2  Oa.  211.  The  jurisdiction  of  this  court 
has  been  so  extended  as  to  authorize  a  writ  of  error  to  review 
a  decision  granting  or  refusing  a  new  trial  upon  the  facts,  a  pro- 
ceeding that  was  unknown  to  the  common  law ;  that  jurisdiction 
being  upheld  upon  the  broad  language  of  the  act  establishing  the 
court,  which  gave  it  jurisdiction  to  review  any  decision  or  judg- 
ment of  the  superior  courts.  This  result  was  reached  in  the  early 
history  of  this  court  by  the  application  of  a  fiction,  and  has  since 
been  acquiesced  in.     See  Kelly  v.  Strouse,  116  Ga.  887. 

Under  the  common-law  practice  a  reversal  of  the  judgment 
under  review  was  authorized  upon  a  writ  of  eiTor,  whenever  there 
appeared  upon  the  record  an  error  of  law  which  was  substantial 
in  its  nature,  and  by  which  the  party  complaining  was  or  might 
have  been  prejudiced.  A  reversal  would  not  result  if  the  error 
was  immaterial,  and  therefore  not  prejudicial ;  but  upon  the  hear- 
ing of  a  writ  of  error,  where  exception  had  been  taken  to  any  de- 
cision on  the  question  of  law,  it  was  not  only  the  right  of  the 
party  to  demand  a  decision,  but  it  was  the  duty  of  the  court  to 
determine  whether  the  exception  so  taken  was  well  founded. 
The  court  might  hold,  as  it  did  in  numerous  cases,  that  the  excep- 
tion was  without  merit  or  was  upon  an  immaterial  point,  but  the 
court  had  no  authority  to  refuse  to  consider  the  exception  as 
made.  At  the  time  the  Supreme  Court  of  Georgia  was  estab- 
lished, and  for  more  than  a  quarter  of  a  century  thereafter,  the 
bench  and  the  bar  of  the  State  were  composed  of  men  who  were 
thoroughly  conversant  with  the  principles  and  practice  of  the 
common  law,  and  the  technical  term  of  the  common  law  used  in 
the  constitution  was  undoubtedly  therein  placed  to  be  interpreted 
in  its  common-law  sense,  subject  only  to  such  limitations  as 
might  be  found  in  the  statutes  of  this  State.  I  am  well  aware 
that  a  single  physical  precedent  is  worth  little  as  authority.  I 
-am  free  to  concede  that  several  physical  precedents  of  the  same 
nature  will  not  carry  controlling  weight.  But  when  for  twenty- 
five  years  and  more  there  is  an  accumulation  of  physical  prece- 
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dents  which  are  in  accord  with  common-law  practice,  and  no  criti- 
cism of  any  nature  whatever  upon  these  precedents  is  made  by  the 
bench  or  the  bar,  the  former  fully  capable  of  detecting  and  criti- 
cising, and  the  latter  not  only  capable  of  detecting,  but  perfectly 
willing  to  take  advantage  of  any  defects  in  practice  that  might  ex- 
ist, these  precedents,  even  though  they  be  merely  physical,  multi- 
plied under  such  circumstances,  piled  one  upon  another,  mountain 
high,  command  my  respect  and  control  me  in  my  views.  If  I 
were  tempted  to  entertain  other  views,  reverence  for  the  unques- 
tioned learning  of  those  who  for  so  long  a  time  passed  these  prec- 
edents unchallenged  would  constmin  me  to  surrender  them. 
The  act  of  1898  has  been  held  by  a  unanimous  decision  of  this 
court  to  be  only  declaratory  of  existing  practice  (Taylor  v.  Reese, 
lOS '  Ga.  379);  and  later  cases  conflicting  with  it  are  required 
under  the  statute,  to  yield  to  it.  There  can  be  no  two  opinions 
as  to  what  was  the  common-law  practice  in  reference  to  writs  of 
error.  Neither  can  there  be  any  serious  difiference  of  opinion  on 
the  question  as  to  whether  this  practice  was  recognized  by  the 
profession,  both  bench  and  bar  of  this  State,  for  a  long  period  of 
time.  Treating  this  act  as  declaratory,  a  necessarily  controlling 
decision  under  tlie  act  of  1898  would  be  a  decision  which  was 
alleged  to  involve  the  commission  of  an  error  of  law  which  was 
substantial  in  its  nature.  Such  a  decision  was  a  necessarily  con- 
trolling decision  at  common  law,  in  the  sense  that  a  reversal 
upon  writ  of  error  would  result,  and  such  a  decision  is  a  nec- 
essarily controlling  decision  in  Georgia.  If  the  act  of  1898  be 
interpreted  as  legislation  introducing  a  new  rule  of  practice  hav- 
ing no  reference  to  the  past,  it  might  be  possible  for  the  condu- 
siou  to  be  reached  that  the  word  "  conteol "  should  be  given  the 
meaning  that  the  decision  under  review  must  constrain  a  partic- 
ular final  judgment  in  the  case.  But  in  interpreting  acts  of  the 
legislature  in  reference  to  matters  of  substantive  law  as  well  as  of 
practice,  it  is  neither  right  nor  safe  for  the  courts  to  shut  their 
eyes  to  the  history  of  the  past  in  reference  to  the  subject-mattOT' 
of  the  legislation. 

Usually  it  is  with  much  hesitation  that  I  place  upon  the 
records  of  this  court  an  expression  of  my  opinion  when  it  is  in  con- 
flict with  that  of  a  majority  of  the  members  of  the  court,  and  espe- 
cially is  this  so  when  my  views  do  not  coincide  with  any  of  those 
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who  are  participating  in  the  decision  of  the  case.  I  am  not  now 
altogether  freed  from  this  hesitiancy,  but  nevertheless  it  does  seem 
clear  to  me  that  I  am  merely  contending  for  the  recognition  of  a 
rule  of  practice  that  was  well  settled  at  common  law,  and  recog- 
nized by  the  concurrent  voice  of  the  bench  and  bar  of  Georgia  when 
each  was  made  up  of  lawyers  thoroughly  trained  in  the  principles 
controlling  the  practice  at  common  law.  I  am  also  sustained  by  the 
unanimous  decision  of  this  court,  in  the  case  of  Taylor  v.  ifeese, 
108  Oa.  379,  as  I  understand  that  decision.  The  views  now 
expressed  were  authoritatively  announced  as  the  opinion  of  five 
Justices  at  the  time  the  case  of  Kelly  v.  Strmose,  116  Oa,  872, 
was  decided ;  and  the  identical  question  now  involved  was  re- 
solved, in  the  way  it  seems  to  me  it  ought  to  be  resolved,  by 
four  Justices  in  Gawthon  v.  State,  119  Ga,  395.  Among  them 
was  the  present  Chief  Justice  and  Mr.  Justice  Turner,  each  trained 
for  the  bar  at  a  time  when  a  knowledge  of  common -law  practice 
was  deemed  necessary  to  the  successful  practice  of  the  profession, 
and  Mr.  Justice  Lamar,  who  was  himself  the  author  of  the  act  of 
1898. 

The  assignment  of  error  upon  the  refusal  of  the  judge  to  pro- 
hibit the  attorney  to  appear  as  counsel  for  the  State  should  be 
considered  by  this  court  on  its  merits.  It  is  not  necessary  for 
me,  under  the  present  status  of  the  case,  to  intimate  whether 
this  assignment  of  error  is  meritorious,  but  it  is  before  this 
court  in  due  form,  and  is  entitled  to  consideration  and  decision. 
What  has  been  said,  taken  in  connection  with  what  is  set  forth 
in  the  majority  opinion  in  the  Gawthon  case,  fully  expresses  my 
views  in  reference  to  this  matter.  The  views  expressed  are 
due  to  a  settled  conviction,  reached  after  a  laborious  and  anxious 
investigation  when  the  Gawthon  case  was  under  consideration. 
If  I  could  possibly  view  the  question  in  any  way  where  there 
was  a  doubt,  I  would  gladly  yield  the  doubt  and  let  the  practice 
be  settled  by  an  unanimous  decision,  notwithstanding  what  I 
have  said  on  two  former  occasions.  It  is  a  matter  of  regret  to 
me  that  my  legal  vision  is  so  beclouded  that  I  can  not  see  as 
the  truth  that  which  seems  so  clear  to  my  brethren.  The  scales 
may  hereafter  fall  from  my  eyes,  but  until  that  time  arrives  I 
must  adhere  to  the  truth  as  it  now  appears  to  me. 

48 
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Gkimes  v.  Tijk  State. 

Fish,  P.  J.  1.  On  the  trial  of  one  indicted  for  voluntary  manslaughter, 
the  evidence  of  the  State's  witnesses,  if  believed,  made  out  a  case  of  mar. 
der,  while  the  statement  of  the  accused,  if  all  of  it  were  believed,  showed 
the  homicide  to  be  justifiable;  if,  however,  part  of  the  statement  were 
believed  and  the  balance  disbelieved,  the  offense  committed  was  voluntary 
manslaughter.  HM^  that  as  the  jury  are  free  to  give  the  prisoner's  state- 
ment such  credence  as  they  think  proper  and  may  therefore  believe  all 
or  a  part  of  it  as  they  see  fit,  a  chaige  on  the  law  of  voluntary  man- 
slaughter was  proper,  and  that  a  verdict  finding  the  accused  guilty  of  that 
offense  was  not  unwarranted. 

2.  A  new  trial  will  not  be  granted  on  account  of  newly  discovered  evidence 
which  is  merely  of  an  impeaching  character ;  nor  on  account  of  alleged 
newly  discovered  evidence  of  any  kind,  when  movant's  coimsel  files  no 
affidavit  of  his  ignorance,  before  the  verdict,  of  the  existence  of  such 
evidence. 

8.  An  exception  to  a  correct  charge  on  voluntary  manslaughter  was  not  well 
taken  when  the  error  assigned  was  tliat  ^Hhe  court  should  have  gone 
further  and  submitted  the  question  of  involuntary  manslaughter.'' 

4.  The  court  did  not  err  in  chaiging  the  doctrine  of  reasonable  fean  as  con- 
tained in  the  Penal  Code,  §  71. 

Judgment  affirmed.    AU  the  Justices  concur,  except  Simmons,  C  /.,  absent. 

Argued  July  10,  —  Decided  August  4,  190G. 

Indictment  for  voluntary  manslaughter.     Before  Judge  Reagan. 
Fayette  superior  court.     May  26,  1905. 

J.    W.   Wise,  for  plaintiff  in  error. 

0.  H.  B.  Bloodworth,  solicitor'general,  contra. 


CITY  OF  STLVANIA  v.  HILTON. 

1.  If  a  municipal  ordinance  prohibiting  buildings  of  a  certain  character  from 
being  erected  within  prescribed  fire  limits  is  not  clear,  but  of  ambiguous 
or  doubtful  meaning,  it  is  competent  to  show  what  has  been  the  ordinary 
construction  placed  upon  it  by  the  municipal  authorities,  in  order  to  aid 
in  its  proper  construction.  But  if  the  meaning  of  an  ordinance  is  plain  and 
unambiguous,  the  fact  that  it  may  have  been  repeatedly  violated  without 
objection  on  the  part  of  the  municipal  officers,  will  not  alter  itB  meaning 
or  furnish  any  defense  to  one  who  afterwards  violates  it. 

2.  A  building  constructed  by  erecting  a  wooden  frame  and  covering  it  on  tlie 
outside  with  sheets  of  corrugated  iron,  the  interior,  including  the  flooring, 
ceiling,  etc.,  being  entirely  of  wood,  does  not  meet  the  requirements  of  a 
municipal  ordinance  which  declares  that  within  certain  fire  limits  all  build- 
ings shall  be  constructed  of  brick,  stone,  or  other  incombustible  material 
and  covered  with  tin  or  metallic  or  fireproof  roofing. 
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8.  It  was  error  to  grant  an  injunction  against  municipal  officers  to  prevent 

them  from  enforcing  such  ordinance  against  the  building  of  a  structure  such 

as  that  described  in  the  preceding  headnote. 
4.  In  so  far  as  the  ordinance  is  criminal  in  its  nature,  the  owner  of  the  house 

being  built  can  assert  his  ri^ts  by  defense  against  a  prosecution  under  such 

ordinance. 

Argued  June  28,— Decided  August  4,  1905. 

IbjuDCtion.  Before  Judge  Bawlings.  Screven  superior  court 
April  14,  1905. 

•  L.  H.  Hilton  filed  his  equitable  petition  against  the  mayor  and 
council  and  marshal  of  the  City  of  Sylvania,  alleging  as  follows : 
Under  the  act  of  February  20, 1875  (Acts  1875,  p.  186),  the  town 
of  Sylvania,  which  had  been  chartered  under  the  general  laws  of 
the  State,  and  located  in  the  county  of  Screven,  was  reincorpo- 
rated, to  be  governed  and  controlled  by  sections  774  to  797,  inclu- 
sive, of  the  Code  (now  sections  684  to  710  of  the  Political  Code 
of  1895);  and  under  an  act  of  the  legislature  approved  December 
12,  1902  (Acts  1902,  pp.  636,  637),  it  was  made  the  City  of  Syl- 
vania, the  laws  and  ordinances  of  the  town  being  left  in  force 
and  made  applicable  to  the  city.  On  January  7,  1897,  the  main 
business  block  and  business  portion  of  the  town  were  destroyed  by 
fire,  and  immediately  thereafter,  on  January  13,  an.  ordinance  was 
passed  of  which  the  following  are  the  material  portions : 

"  An  ordinance  to  prescribe  the  fire  limits  of  the  town  of  Syl- 
vania, to  prevent  the  erection  of  wooden  buildings  therein,  and 
for  other  purposes. 

**  The  common  council  of  the  town  of  Sylvania  do  ordain,  that 
from  and  after  the  passage  of  this  ordinance  the  fire  limits  of 
said  town  shall  be  the  space  embraced  within  the  following  terri- 
tory, to  wit :  [describing  it]. 

**  Section  2nd.  Be  it  further  ordained,  that  all  buildings  here- 
after to  be  erected  within  said  fire  limits  on  said  lots  and  closed 
street  shall  be  constructed  of  brick,  stone,  or  other  incombustible 
substance  or  material,  and  covered  with  tin  or  metallic  or  fireproof 
roofing.  Provided,  it  shall  and  may  be  lawful  to  repair  any 
wooden  building  now  erected  on  said  lots  or  closed  streets,  or  to 
buUd  any  barn,  stable,  or  other  outbuilding  under  any  sheltered 
or  covered  roof  now  standing,  with  the  permit  of  the  mayor. 

**  Section  3rd.  Be  it  further  ordained,  that  no  wooden  building 
ahall  be  erected  on  the  lots  adjacent  to  said  fire  limits,  except 
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by  special  permit  of  the  mayor,  who  shall  examine  the  locality 
upon  which  it  is  sought  to  erect  said  wooden  building,  and  deter- 
mine whether  the  erection  thereof  will  endanger  other  buildings 
near  by. 

**  Section  4th.  Any  person  erecting  or  attempting  to  erect  any 
wooden  building  in  violation  of  this  ordinance  shall  be  punished  by 
a  fine  not  less  than  $5.00,  nor  more  than  $50.00,  and  imprisoned 
not  more  than  thirty  days,  in  the  dispretion  of  the  mayor,  and 
for  the  second  offense  said  parties  shall  be  fined  not  less  than 
$10.00,  nor  more  than  $100.00,  and  imprisoned  not  more  than 
thirty  days. 

**  Section  5th.  Be  it  further  ordained,  that  any  building  erected 
in  violation  of  this  ordinance  shall  be  deemed  a  nuisance;  and  if 
the  party  erecting  or  causing  same  to  -be  erected,  or  who  erected 
the'same,  shall  fail  or  refuse  to  have  the  same  removed  after  be- 
ing duly  notified,  the  mayor  shall  cause  the  same  to  be  removed 
by  the  marshal  at  the  expense  of  such  party." 

The  plaintiff  alleged,  that  the  purpose  and  intention  of  the  ordi- 
nance was  to  require  buildings  thereafter  erected  in  the  fire  limits, 
if  framed  or  constructed  of  wooden  material,  to  be  covered  on 
the  outside  with  some  incombustible  material  or  substance,  such 
as  tin  or  iron,  and  that  such  construction,  from  the  passage  of  the 
ordinance  to  within  a  few  days  prior  to  the  filing  of  the  petition, 
had  been  placed  on  the  ordinance  by  the  mayor  and  council,  by 
permitting  and  allowing  a  number  of  buildings  to  be  erected 
within  the  fire  limits  since  the  ordinance  was  passed.  Two  per- 
sons, one  of  whom  was  a  member  of  the  council,  were  preparing 
to  erect  buildings  to  be  framed  of  wood  covered  with  sheet  iron, 
and  the  mayor  and  council  were  not  making  any  effort  to  prevent 
this,  and  never  contended  that  such  buildings  were  prohibited  by 
the  ordinance  until  very  recently,  when  plaintiff  was  about  to 
erect  a  small  restaurant  within  the  fire  limits,  to  be  so  framed  of 
wooden  material  and  covered  on  the  outside  with  corrugated  iron, 
an  incombustible  material  or  substance.  The  restaurant  which 
was  being  erected  was  to  be  leased  to  a  colored  woman,  which 
met  with  the  disapproval  of  the  mayor  and  council,  and  for  that 
reason  alone  they  were  endeavoring  to  prevent  him  from  erecting 
the  building.  On  March  6,  1905,  at  a  called  meeting,  and  with- 
out notice  to  him  or  giving  him  a  chance  to  be  heard,  they  had 
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passed  an  ordinance  declaring  the  building  to  be  a  nuisance,  and 
ordering  it  to  be  removed  immediately,  and  seized  notice  upon 
him  that  unless  he  removed  it  they  would  cause  it  to  be  done. 
In  February,  1905,  the  marshal,  under  order  of  the  mayor,  arrested 
him  for  violating  the  ordinance,  and  without  a  trial  imposed  a 
fine  of  ten  dollars  on  him,  to  which  sentence  he  had  entered  an 
appeal  to  council  as  provided  by  the  ordinances.  Section  fourth 
of  the  ordinance  under  which  the  j&ne  was  imposed  is  void,  be* 
cause  the  mayor  and  council  can  not  impose  a  fine  exceeding  fifty 
dollars,  nor  imprison  more  than  thirty  days,  and  such  imprison- 
ment can  only  be  in  the  alternative,  while  the  ordinance  seeks  to 
provide  a  fine  exceeding  fifty  dollars,  and  provides  for  a  fine  and 
imprisonment  at  the  same  tima  Plaintiff  contends  that  the  build- 
ing was  not  in  violation  of  the  ordinance.  If  defendants  are 
allowed  to  tear  down  the  building  as  they  are  threatening  to  do, 
and  continue  to  harass  him,  he  will  be  irreparably  damaged.  He 
prayed  that  they  be  enjoined  from  tearing  down  or  interfering 
with  the  erection  of  the  building,  and  from  enforcing  the  prosecu- 
tion against  him  for  a  violation  of  the  ordinance. 

The  defendants'  answer  was,  in  brief,  as  follows:  They  ad- 
mitted the  incorporation  of  the  city  and  the  passage  of  the  ordi- 
nance. They  denied  the  copstruction  placed  by  the  plaintifif 
thereon.  **  These  defendants  answer  that  they  are  not  bound  by 
the  construction  put  upon  the  ordinance  by  other  city  authorities, 
or  by  any  mayor  or  council  of  Sylvania  which  has  been  in  au- 
thority heretofore ;  and  while  the  present  city  authorities  think 
that  some  of  the  buildings  mentioned  in  said  fifth  paragraph  of 
petitioner's  petition  were  erected  not  in  compliance  with  said  or- 
dinance and  in  violation  of  same,  that  the  proper  construction  of 
these  buildings  is  not  now  under  consideration,  and  has  no  bear- 
ing upon  the  determination  of  the  present  case."  They  admit 
that  two  persons  are  erecting  buildings  within  the  fire  limits  in 
violation  of  the  ordinance,  but  deny  that  they  expect  to  allow  such 
bidldings  to  be  completed  in  that  manner.  When  plaintiff  was 
about  to  begin  erecting,  or  had  just  erected,  the  pillars  upon  which 
he  expected  to  construct  a  small  restaurant  within  the  fire  limits 
in  violation  of  the  ordinance,  in  order  to  save  him  from  loss  they 
notified  him  of  their  construction,  and  of  their  intention  to  pre- 
vent him  from  building  it,  "  not  entirely  for  the  reason  that  he 
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expected  to  lease  said  restaurant  to  a  colored  woman  whose  past 
conduct  in  the  town  they  did  not  approve  of,  but  for  the  addi- 
tional reason  that  the  building  of  a  restaurant  in  the  main  busi- 
ness block,  and  right  in  the  rear  of  a  number  of  mercantile  estab- 
lishments, and  where  combustible  substances  were  liable  to  be  ig- 
nited by  sparks  from  said  restaurant,  and  cause  danger  from  fire 
to  be  considerably  increased."  They  admit  the  passage  of  the 
order  declaring  the  building  to  be  a  nuisance  and  directing  it  to  be 
removed,  but  deny  that  it  was  necessary  to  give  him  notice  be- 
fore doing  so,  as  he  knew  well  the  meaning  of  the  ordinance,  and 
the  order  was  passed  so  as  to  give  him  an  opportunity  to  test,  its 
meaning.  They  deny  that  he  was  fined  without  a  trial,  and  say 
that  he  appeared  and  admitted  that  he  was  erecting  the  buildings 
and,  as  according  to  the  construction  of  the  mayor  and"  council  he 
was  doing  so  in  violation  of  the  ordinance,  he  was  fined,  and  there 
was  no  need  of  any  further  triaL  The  entire  inside  of  this  build- 
ing is  not  even  covered  with  any  incombustible  substance,  but 
will  be  wholly  of  wood,  and  exposed  to  fire.  To  construe  the  or- 
dinance as  plaintiff  seeks  to  do  would  practically  nullify  it,  and 
destroy  the  beneficial  results  that  were  intended  to  be  reaped  from 
adopting  it. 

After  hearing  evidence  the  presiding  judge  granted  the  injunc- 
tion, and  defendants  excepted.  They  assign  error  because  of  the 
admission,  over  objection,  of  evidence  as  to  what  certain  witnesses 
thought  the  mayor  and  council  meant  by  the  passage  of  the  ordi- 
nance ;  because  another  witness  was  allowed  to  testify,  over  ob- 
jection, as  to  the  construction  placed  upon  the  ordinance  by  va- 
rious officers  of  the  city  at  the  time  of  its  passage,  and  since;  be- 
cause of  the  grant  of  injunction ;  and  because  the  court  erred  in 
not  construing  the  ordinance  in  accordance  with  its  written  words, 
instead  of  according  to  parol  testimony  that  other  buildings  of 
like  character  had  been  constructed  since  its  passage,  and  held 
that  this  building  could  be  erected  because  the  dty  authorities  had 
allowed  other  buildings  of  like  character  to  be  erected  in  the  past. 

ff.  S.  White,  for  plaintifif  in  error.     E,  K,  Overstreet,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  Some  of  the  evidence 
introduced  by  both  sides  was  incompetent,  such  as  statements 
that  "it  was  the  understanding  of  deponent,  and  he  thought  that 
it  was  the  understanding  of  other  members  of  council,"  etc. ;  and 
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that  "said  ordinance  meant/'  etc.  The  substantial  question, 
however,  is  whether  the  ordinance  was  so  clear  and  unambiguous 
as  not  to  require  the  aid  of  extrinsic  evidence  for  its  construction, 
or  whether  resiort  could  be  had  to  evidence  that  other  buildings 
had  been  erected  similar  in  character  to  this  one,  without  objec- 
tion on  the  part  of  the  municipal  authorities,  for  the  purpose  of 
throwing  light  on  the  meaning  of  the  language  used.  If  an  ordi- 
nance is  plain,  clear,  and  unambiguous,  it  needs  no  aid  from  parol 
evidence  for  its  proper  construction.  In  such  event  the  mere  fact 
that  it  has  been  violated  several  times  or  many  times  would  afford 
no  excuse  or  reason  for  another  violation,  nor  would  it  confer  any 
right  on  others  to  violate  it.  To  illastrate,  if  an  ordinance 
prohibited  the  shooting  of  firearms  within  the  corporate  limits, 
upon  the  trial  of  one  who  violated  it  the  fact  that  others  had 
committed  a  like  breach  of  the  ordinance  and  had  gone  un- 
punished would  furnish  no  defense  to  him.  So  it  is  also  in  regard 
to  a  State  law.  It  would  be  no  defense  to  one  tried  for  larceny 
to  show  that  many  other  larcenies  had  been  committed  and  the 
criminals  had  escaped  without  prosecution  or  punishment, 
although  known.  If,  however,  a  building  ordinance,  or  an  ordi- 
nance prescribings  fire  limits  is  not  clear,  but  is  of  ambiguous  or 
doubtful  meaning,  it  is  competent  to  show  what  has  been  the  ordi- 
nary construction  placed  upon  it  by  the  municipal  authorities, 
in  order  to  arrive  at  a  proper  construction  of  it.  1  Dill.  Mun, 
Cor.  (4th  ed.)  §93;  1  Smith's  Mun.  Cor.  §§540,  541;  McQuil- 
lin's  Mun.  Ord.  §§  78,  289,  290;  State  v.  Severance,  49  Mo.  401 ; 
Cole  V.  Skrainka,  105  Mo.  303 ;  Saunders  v.  Nashua,  69  N.  H. 
492.  In  McQuillin  on  Municipal  Ordinances,  §  292,  it  is  said : 
*'  The  general  rule  is  that  the  meaning  of  an  ordinance  must  be 
gathered  from  the  law  itself,  and  not  from  contemporaneous  state- 
ments of  the  individuals  who  framed  it  or  those  who  voted  for  it. 
This  rule  is  particularly  enforced  where  the  provisions  of  the 
ordinance  are  clear.  In  such  case,  contemporaneous  construction 
adopted  by  the  municipal  officers  charged  with  its  enforcement 
will  be  held  inadmissible  to  aid  its  construction.  However,  in 
doubtful  cases  where  the  language  *of  the  ordinance  is  ambig- 
uous, a  contemporaneous  construction  adopted  by  the  parties  in- 
terested in  the  enforcement  of  the  ordinance,  while  not  controll- 
ing, is  entitled  to  great  weight.''     See  also  Tiedeman  on  Mun. 
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Cor.  §  159.  The  rule  is  similar  in  construing  statutes.  Brown  v. 
U.  S.,  113  U.  S.  568;  Sherwin  v.  Bugbee,  16  Vt.  444;  Frazier  v. 
Warfield,  13  Md.  279.  So,  if  the  terms  of  a  contract  are  clear  and 
unanibiguous,  they  can  not  be  changed  by  proof  of  usage.  Kim- 
ball V.  Brawner,  47  Mo.  398.  The  question  then  is,  within  which 
of  these  rules  does  the  ordinance  under  consideration  fall  ?  It  is 
clear  that  the  construction  sought  to  be  put  upon  it  by  the  plain- 
tiff can  not  stand.  The  expression,  "and  covered  with  tin  or 
metallic  or  fireproof  roofing,"  plainly  refers  to  the  roof  of  the 
building,  not  to  its  sides.  Certainly  it  can  not  be  contended  that 
the  municipal  council  intended  to  provide  for  a  building  to  be 
covered  all  over  with  roofing,  whether  tin,  metallic,  or  fireproof. 
Roofing  means  the  materials  for  a  roof,  and  it  needs  no  argument 
to  show  that  this  ordinance  did  not  mean  to  provide^  for  covering 
the  sides  of  the  house  with  materials  for  the  roof. 

The  only  question  remaining,  then,  necessary  for  a  construction 
of  this  part  of  the  ordinance,  is  whether  the  word  "  incombusti- 
ble  "  is  ambiguous  so  as  to  allow  it  to  be  construed  by  parol  evi- 
dence showing  that  other  houses  had  been  built  similar  in  char- 
acter to  that  of  the  plaintiff.  The  Century  Dictionary  defines  the 
word  to  mean  "  not  combustible ;  incapable  of  being  burned  or 
consumed  by  fire."  In  Payne  v.  Wright  (1892),  L  R.  1  Q.  B. 
Div.  104,  the  meaning  of  the  word  was  under  consideration. 
The  metropolitan  building  act  provided  that  the  roof  of  every 
building  should  be  covered  externally  with  **  slates,  tiles,  metal, 
or  other  incombustible  materials."  The  roof  of  a  building  was 
covered  externally  with  materials  consisting  of  woven  iron  wire 
coated  with  an  oleaginous  compound.  The  coating  would  ignite 
and  burn  away,  leaving  the  wire  work  uninjured.  It  was  held 
that  the  roof  was  not  covered  with  "incombustible  materials" 
within  the  meaning  of  the  act.  Mathew,  J.,  said :  "  The  find- 
ings of  the  magistrate  seem,  however,  themselves  to  answer  the 
question  put  to  us,  for  he  finds  as  a  fact  that  the  material  was 
partly  combustible  and  partly  incombustible.  Upon  these  find- 
ings how  is  it  possible  for  us  to  say  that,  as  a  matter  of  law,  this 
material  was  incombustible'  within  the  meaning  of  the  act  ?  .  . 
It  is  true  that  the  magistrate  finds  that  this  material  is,  for  some 
reasons,  safer  than  glass,  but  that  does  not  make  it  incombusti- 
ble."     A.  L.  Smith,  J.,  said :     "  Sect.  19  provides  that  the  roof  of 
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every  building  shall  be  covered  with  slates,  tiles,  metals,  or  other 
incombustible  materials.  Does  that  mean  'other  materials' 
which  are  wholly  incombustible,  or  materials  which  are  partly 
combustible  cand  partly  incombustible?  In  my  opinion  it  means 
materials  wholly  incombustible."  The  evidence  in  the  present 
case  shows  without  controversy  that  the  entire  framework  of  the 
house  is  of  wood,  and  that  it  is  to  be  covered  on  the  outside  with 
thin  plates  of  corrugated  iron.  There  is  no  contention  that  wood 
is  incombustible,  so  that  the  material  of  which  the  entire  frame- 
work of  the  house  is  built  is  combustible,  and  only  a  part  of  the 
material  used,  being  the  outer  coating  or  covering,  is  incombus- 
tible in  character.  There  are  also  other  parts  of  the  building 
composed  of  wood,  such  as  the  floor,  ceiling,  etc.  Thus  the  case 
cited  is  directly  in  point.  In  Badley  v,  Cuckfield  Union  Rural 
Dist.  Com.,  72  L.  T.  R.  (K  S.),  (Q.  B.  Div.  1895)  775,  the  follow- 
ing  ruling  was  made :  "  One  of  the  bye-laws  made  by  the  defend- 
ants, as  rural  sanitary  authority,  required  all  new  buildings  to  be 
*  inclosed  with  walls  constructed  with  good  bricks,  stone,  or  other 
hard  and  incombustible  materials  properly  bonded,'  etc.  The 
plaintiff  proposed  to  erect  a  sanatorium  for  his  school,  consisting 
of  corrugated  sheets  of  galvanized  iron  one  thirty-second  of  an 
inch  in  thickness,  with  a  layer  of  felt  inside,  fixed  to  the  outside 
of  a  framework  of  wooden  upright  and  horizontal  posts  and  rails, 
with  wooden  match-boarding  inside.  Held,  that  the  galvanized 
iron  alone  was  not  a  wall,  and  that  the  structure  combined  of 
wood  and  iron  which  constituted  the  wall  was  not  of  hard  and  in- 
combustible materials  as  required  by  the  bye-law."  Lord  Russell, 
C.  J.,  in  the  opinion,  said :  **  I  think,  therefore,  for  the  purposes 
of  this  case  we  must  regard  the  wall  as  consisting  of  at  least  the 
wooden  post  and  frame  and  the  sheets  of  corrugated  iron.  Can 
that  be  called  a  wall  of  incombustible  material  ?  I  think  decid- 
edly not ;  and  the  case  is  made  stronger  if  we  include  the  felt  and 
the  match-boarding." 

In  Ward  v.  Murphy sboro,  77  111.  App.  549,  an  ordinance  was 
under  consideration  which  declared  it  unlawful  for  any  person, 
company,  corporation,  or  firm  to  erect,  build,  or  commence  the 
erection,  within  the  fire  limits  of  the  city,  of  any  wooden  or 
frame  building  or  structure  exceeding  a  certain  size.  Certain 
persons  erected  within  such  limits  a  building  having  a  wooden 
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frame  structure,  one  side,  the  ends,  and  the  roof  of  which  were 
covered  with  wooden  sheeting,  and  this  was  covered  with  corru- 
gated iron,  the  spaces  between  the  studding  being  filled  with 
loose  brick.     As  the  building  was  nearing  completion,  the  mayor^ 
marshal,  and  aldermen  of  the  city,  without  giving  notice  to  re- 
move the  building,  tore  it  down,  for  which  the  owners  brought 
suit  in  trespass.      The  defendants  pleaded  in  justification   the 
ordinance  referred  to.      The  trial  court  declined,  on  request,  to 
charge  the  jury,  '*  The  court  further  instructs  you  that  the  plain- 
tiffs had  a  right  to  show  by  evidence,  if  they  can,  the  fact,  if 
such  appears  to  be  a  fact  from  the  evidence,  that  the  city  has 
permitted  similar  buildings  to  be  erected  and  constructed,  withia 
the  fire  limits  of  Murphysboro,  as  the  one  alleged  to  have  been 
torn  down  by   defendants,  for  the  purpose  of  showing  the  con- 
struction the  city  and  its  officers  themselves  place  upon  said 
ordinance  as  to  what  buildings  it  prohibited."       On  this  point 
the  appellate  court  ruled  as  follows:     '<If  the  city  officers  had 
tacitly  allowed  that  portion  of  the  city  included  in  the  fire  limits 
to  be  filled  with  frame  buildings  no  ^better  than  tinder  boxes, 
such  fact  would  have  thrown  no  light  upon  the  true  construc- 
tion of  the  fire  ordinance.     When  the  ordinance  was  duly  passed 
and  published,  it  became  a  law  of  the  city,  and  the  city  officers 
had  no  more  right  to  disobey  the  law  or  suspend  it,  enlarge  or 
construe  it  away,  than  any  other  person."      See  also  Tuttle  v. 
State,  4  Conn.  68,  70.     It  has  been  said:     <' Where  a  municipal 
corporation  has  power  to  prohibit  the  construction  of  wooden 
buildings  within  a  district  and  has  enacted  an  ordinance  to  that 
effect,  it  may  remove  any  building  erected  in  violation  of  the 
ordinance,  and  this,  too,  without  any  judicial '  proceedings  what- 
ever."     13  Am.  &  Eng.  Enc.  L  (2d  ed.)  400,  and  notes.     As  to 
the  general  powers  of  this  municipality  see  Political  Code,  §  696. 
In  Stewart  v.  Commonwealth,  10  Watts,  306,  it  was  said :     **  On 
an  indictment  charging  the  defendant  with  erecting  a  wooden 
building  within  the  City  of  Pittsburg,  contrary  to  the  ordinance, 
the  jury  found  that  he  had  erected  a  building  composed  partly 
of  brick  and  partly  of  wood :     Held,  that  such  building  was  not 
within  the  ordinance."      This  decision,  however,  was  made  in 
a  criminal  case,  where  the  rule  of  construction  applicable  to  crim- 
inal laws  applied.     In  the  opinion  Sergeant,  J.,  said :     "  If  this 
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were  a  remedial  law,  it  might  be  construed  liberally,  so  as  to 
effectuate  the  design  of  the  legislature,  which  was  to  guard 
against  the  danger  of  fires  in  a  populous  city.  But  being  a  penal 
statute,  and  this  proceeding  of  a  criminal  cast,  the  rule  of  law 
is  well  settled,  that  such  statutes  are  to  be  construed  strictly, 
and  that  no  one  is  to  be  brought  within  the  penalty  of  the  act 
who  is  not  within  the  plain  meaning  of  the  words,  strictly  con- 
strued :  and  they  are  confined  to  wooden  buildings  only."  The 
ordinance  now  under  consideration  only  provides  for  punishment 
by  fine  and  imprisonment  if  any  person  shall  erect  or  attempt 
to  erect  "any  wooden  building  in  violation  of  this  ordinance." 
A  building  of  the  character  of  that  described  in  the  evidence 
is  not,  strictly  speaking,  a  wooden  building,  although,  as  held 
above,  it  is  not  constructed  of  incombustible  material  within  the 
meaning  of  the  ordinance.  So  far  as  the  criminal  proceeding 
is  concerned,  therefore,  it  is  not  sustainable  under  the  ordinance. 
But  it  was  not  proper  to  grant  an  injunction  to  stop  the  prose* 
cution,  inasmuch,  as  the  plaintiff  can  assert  all  his  rights  by  way 
of  defense. 

That  part  of  the  ordinance  which  provides  for  notifying  the 
owner  to  remove  the  building,  and,  on  his  failure  or  refusal  to 
do  so,  that  the  mayor  shall  -cause  its  removal,  is  not  confined  to 
a  wooden  building  strictly  so  called,  but  applies  to  "any  build- 
ing erected  in  violation  of  this  ordinance."  Under  the  law  we 
are  of  the  opinion  that  the  presiding  judge  erred  in  granting 
the  injunction. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmons, 
C,  J,,  absent. 


Sanders  v.  Central  of  Georgia  Eailway  Company. 

Fish,  P.  J.  1.  The  evidence  which  the  court  refused  to  admit,  being  bear- 
say,  was  properly  excluded. 

2.  A  ground  of  a  motion  for  a  new  trial,  assigning  error  upon  the  refusal  of  the 
court  to  permit  a  witness  of  the  complaining  party,  to  answer  a  designated 
question,  should  show  not  only  what  answer  was  expected,  but  that  the 
jndge  was  informed  as  to  it.    Leverett  v.  BuUard^  121  Ga,  536. 

8.  An  assignment  of  error  upon  the  admission  of  testimony  should  show  not 
only  that  tt  was  admitted  over  objection  of  the  complaining  party,  but  what 
grounds  of  objection  he  uiged  at  the  time  the  evidence  was  o&red« 
PouM  V  CTo.,  Fku  A  Ala.  Ry.  Co.,  121  Ga.  808. 
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4.  On  the  trial  of  an  action  brought  by  an  employee  against  a  railway  com- 
pany, for  personal  injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  company,  the  court  charged  the  jury  as  follows:  *♦  Ordinary  care 
and  diligence  is  that  care  and  diligence  which  every  prudent  man  takes 
onder  the  same  or  similar  circumstances.  You  are  to  judge  of  the  conduct* 
the  diligence,  the  negligence,  and  the  acts  of  the  plaintiff  and  the  defendant 
in  this  case  by  that  rule."  HeUd^  that  the  definition  given  of  ordinary  dili- 
gence was  correct  {Bichmcynd  R,  Co,  v.  MUcheU,  92  Ga,  11  (2) ),  and  that 
the  court  did  not  express  an  opinion  to  the  effect  that  the  plaintiff  was 
negligent  any  more  than  that  he  was  diligent ;  the  instniction  meant  that 
the  jury  should  judge  of  (i.  e.  concerning)  the  conduct,  the  diligence,  the 
negligence  and  acts  of  both  parties  by  the  application  of  the  rule  given. 

6.  In  such  a  case  it  was  not  error  to  charge  that  in  order  for  the  plaintiff  to 
recx>ver  it  should  appear  from  the  evidence  that  at  the  time  he  was  injured 
he  **  was  in  the  exercise  of  ordinary  care  and  diligence  and  was  free  from 
fault"  If  he  were  free  from  fault,  as  he  had  to  be  in  order  to  recover,  he 
was  necessarily  in  the  exercise  of  ordinary  cai-e.  Moreover  Uie  petition  al- 
leged that  at  the  time  of  the  injury  the  plaintiff  **  was  in  the  exercise  of  all 
ordinary  care  and  diligence  and  was  free  from  any  fault  whatsoever." 

()•  Nor  was  it  error  for  the  court  in  its  chaige  to  assume  **  that  negligence  of 
the  company  and  its  failure  to  exercise  ordinary  care  and  diligence  were 
synonymous  terms." 

7.  In  order  for  an  employee  to  recover  in  an  action  of  the  nature  above  re- 
ferred to,  it  must  appear  from  the  evidence  that  he  was  free  from  fault 
contributing  to  his  injuries,  and  that  they  were  caused  by  the  negligence  of 
the  company.  If  the  plaintiff  and  the  defendant  were  both  negligent,  or  if 
they  were  both  free  from  fault,  in  neither  instance  can  the  plaintiff  recover. 
The  instructions  of  the  court  on  this  subject,  to  which  exceptions  were 
taken,  were  in  substantial  accord  with  the  rules  above  annoimced,  and  were 
not  erroneous,  at  least  for  any  reason  assigned. 

8.  The  court  charged  the  jury:  "Now,  you  look  to  the  evidence  and  see 
whether  or  not  it  is  shown  that  the  bell  was  not  rung,  see  what  the  truth  of 
that  is.  If  you  find  that  the  bell  was  rung,  you  need  give  no  consideration 
to  that  allegation  contained  in  the  declaration.  If  you  find  .  .  that  the 
bell  was  not  rung,  as  contended  for  by  plaintiff,  .  .  then  you  look  to  the 
,  .  .  evidence  and  see  whether  or  not  the  railway  company  .  .  [was]  in 
the  exercise  of  ordinary  care  and  diligence."  This  charge  did  not  ignore 
the  issue  as  to  whether  or  not  the  bell  was  nmg ;  nor  "  was  it  error  as  not 
fully  submitting  the  issue  to  the  jury,  in  that  the  court  did  not  tell  the  juiy 
how  and  in  what  manner  the  bell  should  be  rung  in  order  to  comply  with 
the  demand  of  diligence."  Had  the  court  so  told  the  jury,  it  would  have 
been  an  expression  of  opinion  that  the  acts  specified  would  constitute 
diligence. 

9.  The  court  properly  instructed  the  jury  notto  consider  the  Carlisle  mortality 
table,  which  was  in  evidence,  if  they  should  believe  from  the  evidence  that 
the  plaintiff  was  not  entitled  to  recover,  or  that  his  injuries  were  not  perma- 
nent.    There  was  no  expression  of  **  opinion  on  the  facts  "  in  such  charge. 

10.  After  the  court  had  in  its  charge  twice  stated  fairly  and  explicitly  all  die 
specifications  of  negligence  alleged  agamst  the  defendant  in  the  petition,  it 
was  not  cause  for  a  new  trial  that  in  the  same  connection,  and  while  in- 
structing the  jury  to  look  to  the  evidence  in  order  to  ascertain  the  truth  as 
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to  each  allegation  and  contention,  tlie  court  omitted  from  its  enmoeration 
of  such  allegations  one  charge  of  negligence,  it  appearing  that  this  portion 
of  the  charge  closed  with  the  statement  that  **all  these  matters  and  all 
these  contentions  wherein  it  is  charged  that  the  defendant  company  was 
negligent  .  .  are  matters  entirely  for  you  to  pass  upon,**  under  the  evi- 
dence submitted  and  the  law  given  in  charge. 

11.  The  verdict  was  amply  supported  by  evidence,  and  the  court  did  not  err 
in  refusing  a  new  trial. 

Judgment  affirmed.     AU  the  Justices  concur^  except  Simmons^  C.  J.,  absent. 

Submitted  Jane  29,  —  Decided  August  4,  1905. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.      November  25,  1904. 

The  plaintiff  was  iu  the  employment  of  the  defendant  as  a  car- 
greaser  and  repairer,  and  was  injured  by  being  struck  by  the 
tender  of  a  locomotive,  or  by  something  that  projected  from  it,  at 
night.  He  contended,  that  he  was  in  the  performance  of  his 
duty,  and  was  without  fault;  that  the  place  where  he  was  en- 
gaged was  very  dark,  and  he  could  not  see  or  hear  the  approach- 
ing engine :  that  the  defendant  was  negligent,  in  having  no  light 
on  the  end  of  the  tender,  in  not  ringing  the  bell,  and  in  not 
otherwise  giving  warning  of  the  approach  of  the  engine.  Under 
somewhat  conflicting  evidence,  and  the  charge  of  the  court,  the 
jury  found  for  the  defendant.  The  plaintiff  excepted  to  the  re- 
fusal of  a  new  trial,  the  grounds  of  the  motion  therefor  being 
sufficiently  indicated  in  the  headnotes. 

Marion  W.  Harris  and  John  R.  Cooper,  for  pljontiflf. 
Hall  &   Wimherly  and  Jl  E,  Hall,  for  defendant. 


# 


GOULD  V.  JOHNSTON  &  COMPANY. 

The  provision  of  the  Civil  Code,  §4324,  that  ten  days  notice  of  the  time 
and  place  of  the  hearing  of  a  motion  for  a  new  trial  shall  be  given  to  par- 
ties at  interest,  applies  only  in  a  case  where  the  trial  judge,  upon  the  ap- 
plication of  one  of  them,  in  vacation  fixes  a  time  and  place  for  the  hearing 
during  vacation. 

No  specific  time  is  prescribed  by  statute  within  which  the  respondent  shall 
be  served  with  a  copy  of  the  rule  nisi  issued  upon  an  application  for  a  new 
trial,  made  in  term  under  the  provisions  of  the  Civil  Code,  §  6484 ;  and 
where  service  has  been  perfected  in  ample  time  to  enable  counsel  for  the 
respondent  to  prepare  for  the  hearing  of  the  motion  on  the  day  fixed  by  the 
order  of  the  court,  and  it  does  not  limit  the  time  within  which  service  shall 
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be  made,  the  motion  is  not  subject  to  dismissal  on  the  ground  that  respond- 
ent was  not  served  with  a  copy  of  the  rule  nisi  within  ten  days  after  it  was 
granted. 
8.  Under  an  order  passed  in  term,  fixing  a  day  in  vacation  for  the  hearing  of 
a  motion  for  a  new  trial,  and  granting  leave  to  the  movant  *^  to  amend  his 
motion  and  until  the  said  day,  and  on  said  day,  to* amend  and  to  perfect  his 
brief  of  evidence  in  the  case,*'  it  is  the  right  uf  the  movant,  on  the  day 
set  for  the  hearing,  to  present  for  approval  a  brief  of  the  evidence  and  to 
file  the  same  after  it  has  been  perfected  and  approved  by  the  court. 

Submitted  June  29,  —  Decided  August  4,  1906. 

Motion  for  new  trial  Before  Judge  Hodges.  City  court  of 
%  Macon.     November  26,  1904. 

J.  W.  Preston  Sr.,  for  plaintiff  in  error. 

Arthur  Z,  DasJier,  contra. 

Evans,  J.  This  case  was  tried  at  the  September  term,  1904,  of 
the  city  court  of  Macon,  and  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  The  defendant  Gould  made  a  motion  for  a  new  trial, 
which,  by  an  order  passed  by  the  court  at  that  term,  was  set  for  a 
hearing  in  vacation.  On  the  day  appointed,  counsel  for  the 
movant  announced  to  the  court  that  he  had  prepared  a  brief  of  the 
evidence,  which  he  desired  to  submit  for  approval.  Counsel 
for  the  plaintiff  stated  to  the  court  that  he  wished  to  interpose  a 
motion  to  dismiss  the  motion  for  a  new  trial.  Argument  on  this 
motion  to  dismiss  was  had,  and  the  court  passed  au  order  sustain- 
ing the  same.     To  this  judgment  exception  is  taken. 

1.  One  of  the  grounds  of  the  motion  to  dismiss  was  that  no 
notice  of  the  hearing,  as  contemplated  by  the  Civil  Code,  §  4324, 
had  been  given  to  the  respondent.  The  ten  days  notice  in  writ- 
ing provided  for  in  that  section  applies  only  to  cases  where  no 
order  is  passed  in  term  fixing  the  time  in  vacation  for  the  hearing 
of  a  motion  for  a  new  trial. 

2.  Another  ground  of  the  motion  to  dismiss  was  that  no  copy 
of  the  rule  nisi  had  ever  been  served  upon  the  respondent.  Ifo 
evidence  in  support  of  this  ground  of  the  motion  was  offered. 
Indorsed  upon  the  motion  for  a  new  trial  is  an  acknowledgment 
of  service  purporting  to  have  been  signed  by  "Arthur  L.  Dasher, 
Atty.  for  Plaintiff."  It  follows  the  rule  nisi,  and  appears  to  have 
been  written  originally  in  these  words:  "Due  and  l^al  service 
of  the  within  motion  and  amended  motion  for  new  trial  is  here- 
by acknowledged,  and  copy  and  fuiiher  service  waived.     Novem- 
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ber  23rd,  1904."  Through  the  introductory  words,  "Due  and 
legal,"  and  also  through  the  word  "waived,"  a  line  is  drawn,  pre- 
sumably with^  a  view  to  striking  these  words.  The  result  is  to 
oflfend  good  English,  but  enough  was  preserved  to  show  an 
acknowledgment  of  service  of  both  the  original  motion  for  a  new 
trial  and  the  amendment  thereto.  Nothing  to  the  contrary 
appearing,  it  is  to  be  presumed  that  the  service  which  the  plain- 
tiflTs  attorney  acknowledged  had  been  made  upon  him  was  such 
as  the  law  directs ;  it  is  but  fair  to  take  him  at  his  word  that  serv- 
ice of  the  motion  for  a  new  trial  had  been  perfected.  The  Civil 
Code,  §5475,  provides  that  "In  all  applications  for  a  new  trial 
the  opposite  party  shall  be  served  with  a  copy  of  the  rule  nisi, 
unless  such  copy  is  waived."  The  plaintiflPs  attorney  evidently 
intended  to  waive  nothing ;  but  he  was  not  entitled  to  a  copy  of 
either  the  original  or  the  amended  motion  for  a  new  trial,  and  if 
(as  he  acknowledged  in  writing  was  true)  service  thereof  was 
niade  upon  him,  no  further  service  was  eseentiaL  and  there  was  no 
occasion  for  waiving  anything.  What  he  evidently  wished  to 
make  apparent  was,  that  whereas  the  rule  nisi  was  granted  on 
October  5,  1904,  service  was  not  perfected  until  the  date  of 
his  acknowledgment  of  service,  November  23,  1904,  and  he  did 
not  wish  to  commit  himself  to  the  proposition  that  the  service 
was  timely,  and  therefore  "due  and  legal,"  or  be  understood 
as  waiving  his  right  to  insist  that  service  came  too  late.  Counsel 
was  mistaken  in'  thinking  that  under  the  Civil  Code,  §4324, 
his  cUent  was  entitled  to  at  least  ten  days  notice  in  writing  of  the 
time  and  place  of  the  hearing;  for,  as  has  already  been  stated, 
that  section  provides  simply  for  cases  where  no  order  is  passed  in 
term  for  hearing  a  motion  for  a  new  trial  in  vacation,  and  where 
the  trial  judge,  upon  application  of  one  of  the  parties,  in  vacation 
fixes  a  time  and  place  for  the  hearing  during  vacation.  Section 
5487,  providing  for  twenty  days  notice  to  the  respondent  when 
an  application  for  a  new  trial  is  made  after  the  adjournment  of  the 
court,  relates  only  to  what  are  known  as  "extraordinary"  motions^ 
for  a  new  trial.  Section  5475,  which  refers  to  ordinary  motions 
filed  in  accordance  with  the  requirements  of  section  5484,  and 
which  provides  for  service  of  the  rule  nisi  upon  the  respondent, 
does  not  fix  any  specified  time  within  which  such  service  shall  be 
perfected.      Service  within  a  reasonable  time  is  contemplated,  and 
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if  made  in  ample  time  before  the  hearing  to  afford  the  respondent 
a  reasonable  opportunity  to  get  ready  to  meet  the  motion,  the 
demands  of  the  statute  will  be  satisfied.      It  is  good   practice, 
however,  for  the  judge  to  provide  in  his  order  within  what  time 
the  movant  shall  perfect  service  upon  the  respondent,  to   the 
end  that  both  parties  may  be  ready  on  the  day  fixed  for  the  hear- 
ing.    When  this  is  not  done,  and  service  is  not  made  prior  to  the 
hearing,    the    motion  for   a    new    trial    is  subject   to   dismissal 
Smedley  v.   Williams,  112   Oa,  114.      In  the  present    case  the 
attorney    for   the    respondent   acknowledged  service   three   days 
before  the  hearing,  which  had  been  set  for  November  26th.     This 
apparently  gave  him  ample  time  within  which  to  prepare  to  resist 
the  granting  of  the  motion,  and  the  record  contains  no  suggestion 
to  the  contrary,  nor  did  he  insist  upon  the  hearing  that  the  time 
was  too  short.     The  case  is  therefore  controlled  by  the  decision  of 
this  court  in  Martin  v.   Monroe,  107   Oa,  830,  in   which  case 
the  respondent  moved  to  dismiss  the  motion  for  a   new    trial, 
"  because  the  acknowledgment  of  service  was  over  ten  days  after 
the  granting  of  the  rule  nisi  and  after  the  adjournment  of  the 
term."     Dealing  with  this  point,  the  court  held  that  there  was  no 
luerit  in  the  complaint  that  the  trial  judge  overruled  the  motion 
to  dismiss,  "the  service  having  been  actually  made  in  ample  time 
before  the  hearing,  and  there  being  no  order  limiting  the  time 
within   which  service  should  be  made."      The  order  passed  in 
the  present  case  made  no  provision  whatever  for  servige  upon 
the  respondent. 

3.  In  this  order  November  26,  1904,  was  fixed  as  the  date  of 
the  hearing,  and  leave  was  therein  given  the  movant  "to  amend 
his  motion  and  until  the  said  day,  and  on  said  day,  to  amend  and 
to  perfect  his  brief  of  evidence  in  the  case."  The  respondent  in 
its  motion  to  dismiss  the  motion  for  a  new  trial  presented  the  ob- 
jection that  no  brief  of  the  evidence  had  been  filed,  nor  any 
attempt  to  do  so  made  as  contemplated  by  the  Civil  Code,  §  5484 
Unless  the  order  of  the  court  relieved  the  movant  of  the  necessity 
of  filing  a  brief  of  the  evidence  in  accordance  with  the  terms  of 
that  section,  the  motion  for  a  new  trial  was  ripe  for  dismissal 
West  v.  Smith,  90  Ga.  284;  Cotton  v.  Slaughter,  69  Ga.  735; 
Brantley  v.  Hass,  lb.  748 ;  Brunsvnck  Light  Co.  v.  Gale,  91  Oa. 
813;  Central  R.   Co,  v.  Pool,  95  Ga.  410;  Williams  v.  O&iUTal 
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R,  77  Oa.  612 ;  Baker  v.  Johnson,  99  Oa.  374 ;  Hyatt  v.  Cowan, 
115  Ga.  608.  Leave  to  prepare  and  file  a  brief  of  the  evidence 
on  or  before  the  hearing  must  be  unequivocally  granted,  else  the 
movant  can  not  justify  an  omission  to  follow  the  practice  pre- 
scribed in  the  section  of  the  code  last  cited ;  and  where  the  order 
relied  on  by  him  as  authorizing  a  departure  from  this  practice  is 
ambiguous  and  was  not  intended  by  the  trial  judge  to  be  under- 
stood as  extending  the  time  for  filing  a  brief  of  the  evidence,  the 
movant  is  not  in  a  position  to  excuse  his  failure  to  comply 
strictly  with  the  terms  of  the  statute.  CoJien  v.  Lester,  103  Oa. 
.565  ;  Bariies  v.  Railroad  Co.,  105  Oa.  495 ;  Brown  v.  Richards, 
114  Oa.  318.  But  an  order  of  court  which  prescribes  other  terms 
respecting  the  preparAion  and  presentation  for  approval  of  a  brief 
of  evidence  is  to  be  given  a  reasonable  construction,  and  be 
understood  as  not  contemplating  that  the  movant  should  tile  a 
brief  of  evidence  during  the  term  at  which  the  trial  was  had.  B. 
ik  D.  R,  Co,  V.  Buice,  88  Oa.  181 ;  Hightower  v.  Brazeal,  101 
Oa.  371 ;  Malsby  v.  Young,  104  Oa.  204;  Johnson  v.  Orantham, 
110  Oa.  281 ;  Cross  v.  Coffin-Fletcher  Packing  Co.,  123  Oa.  818. 
Thus,  in  Hightower  v.  George,  105  Ga.  549,  it  was  held  that:  . 
"  Where  in  term  time  an  order  is  passed  directing  that  a  motion 
for  a  new  trial  then  pending  be  heard  and  determined  at  a  day 
named  in  vacation,  and  time  is  given  by  the  presiding  judge  until 
that  date  within  which  to  perfect  the  brief  of  evidence  and  have 
the  same  approved,  and  where  upon  the  day  thus  named  a  brief  of 
evidence  is  presented  to  and  approved  by  the  judge,  and  he  there- 
upon orders  the  same  filed,  a  motion  made  at  the  hearing  to  dis- 
miss the  motion  for  a  new  trial,  upon  the  ground  that  no  brief  of 
evidence  has  been  filed  as  required  by  law,  is  properly  overruled." 
This  'decision  disposes  of  the  objection,  made  in  the  present  case, 
that  a  brief  of  the  evidence  had  not  been  filed  within*  the  time 
prescribed  by  statuta  The  order  was  broad  enough  to  include 
the  privilege  of  filing  the  brief  on  the  day  set  for  the  hearing  ;  a 
brief  of  the  evidence  had  been  prepared  and  a  copy  of  it  had  been 
delivered  to  counsel  for  respondent,  and  counsel  for  the  movant 
stated  to  the  court  that  he  "  expected  then  and  there  to  have  the 
motion  as  amended  approved,  and  also  the  brief  of  the  evidence." 
The  court  erred  in  not  permitting  the  movant  to  perfect  his 
motion  by  filing  an  approved  brief  of  the  evidence,  as  it  was  Ms 
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right  to  do  under  tne  terms  of  the  order  fixing  the  time  and  place 
of  the  hearing. 

Jvdgnient  reversed.     All  the  Justices  conctir,  except  Simmons, 
0.  J.,  absent. 


MACON  RAILWAY  AND  LIGHT  COMPANY  v.  VDflNG. 

1125  369j  1.  A  charge  that  it  is  the  duty  of  a  street-car  compauy  to  select  a  reasonably 

safe  place  for  landing  passengers,  wherever  it  may  stop  a  car  for  that  pur- 
pose, states  a  sound  legal  proposition,  and  is  not  open  to  the  criticism  that 
it  impliedly  instructs  the  jury  that  a  failure  to  perfonn  such  duty  would  be 
negligence  per  se. 

2.  On  the  trial  of  an  action  against  a  railway  company  for  personal  injuries, 
it  is  error  for  the  trial  judge  t,o  instruct  the  jury  that  a  given  state  of  facts 
would  be  sufficient  to  establish  negligence  on  the  part  of  the  defendant, 
these  facts  not  being  such  as  would  in  law,  per  se,  constitute  negligence. 
The  fact  that  the  Supreme  Court  in  passing  upon  demurrers  to  the  petition 
in  the  same  case,  when  formerly  under  review,  stated  that  certain  acts  or 
their  omission  would  constitute  negligence  and  render  the  defendant  liable, 
does  not  make  it  proper  for  the  trial  judge  to  make  such  statement  in  chaig- 
ing  the  jury. 

8.  One  of  the  charges  excepted  to  was  somewhat  argumentative,  and  presented 
with  too  much  stress  plaintffT^s  contention  of  fact. 

Argued  Juue  29,  —  Decided  August  4,    1906. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.     December  2,  1904. 

Dessau,  Harris  &  Harris  and  Roland  Ellis,  for  plaintiff  in 
error.     Marion   W.  Harris  and  T,  «/".  Cochran,   contra. 

Fish,  P.  J.  Mrs.  Vining  sued  the  Macon  Eailway  and  light 
Company  for  damages,  for  personal  injuries  alleged  to  have  been 
sustained  by  her  while  a  passenger  of  the  defendant  company  and 
by  reason  of  its  negligence.  A  verdict  was  found  for  the  plain- 
tiff, and  the  defendant  excepts  to  the  refusal  of  a  new  trial.  The 
allegations  of  the  plaintiff's  petition  are  fully  set  forth  in  the 
report  of  the  case  when  it  was  formerly  before  this  court.  120 
Ga.  511. 

1.  The  court  instructed  the  jury  that  it  is  the  duty  of  a  street- 
car company  to  select  a  reasonably  safe  place  for  landing  passen- 
gers wherever  it  may  stop  a  car  for  that  purpose.  This  charge 
was  excepted  to,  because  it  placed  a  duty  upon  the  company 
which  is  not  imposed  by  any  statute  or  ordinance,  and  becauae  it 
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in  effect  instructed  the  jiuy  that  a  failure  to  perform  such  duty 
would  be  negligence  per  se.  The  exceptions  wer€  not  well  taken* 
The  charge  was  in  the  language  of  the  opinion  rendered  in  this 
case  in  120  Ga.  511,  and  merely  stated  a  correct  legal  proposi- 
tion applicable  to  the  casa  It  left  the  question  of  fact,  as  to 
whether  the  landing  was  reasonably  safe  or  not,  entirely  with  tiie 
jury.  Western  &  Atlantic  B.  Co,  v.  BumJiam,  123  Oa.  28; 
Atlanta  &  West  Point  R.  Co.  v.  Hudson^  Id.  108. 

2.  Other  instructions  excepted  to  were :  "  If,  however,  a  pas- 
senger selects  a  place  which  is  reasonably  safe,  and  the  car  has 
stopped,  and  on  account  of  the  darkness  the  passenger  can  not  de- 
termine whether  the  car  has  stopped  at  the  place  designated,  and 
the  passenger  exercises  ordinary  care  and  diligence,  and  the  con- 
ductor in  charge  of  the  car  permits  the  passenger  to  attempt  to 
alight  without  informing  him  that  the  place  selected  has  not 
been  reached  and  also  without  informing  him  as  to  any  dangers 
that  might  exist  incident  to  alighting  at  the  place  at  which  the 
car  had  actually  stopped,  then  the  company  would  be  liable; 
provided,  the  passenger  is  injured  in  alighting  as  a  consequence  of 
a  danger  of  which  he  is  not  aware  and  which  on  accoimt  of  the 
darkness  was  not  apparent  to  him  at  the  time  be  attempted  to 
alight  by  the  exercise  of  ordinary  care  and  diligence,  or  if  after 
having  stepped  from  the  car  the  passenger  attempted  to  proceed 
along  what  would  have  been  a  safe  way  in  the  event  the  car 
had  stopped  at  the  place  which  he,  the  passenger,  selected."  « If 
the  passenger  selects  a  place  which  is  reasonably  safe,  and  the  car 
is  stopped,  and  the  passenger  in  the  exercise  of  ordinary  care  and 
diligence  can  not  determine  whether  the  car  has  stopped  at  the 
place  designated  by  him,  and  the  conductor  permits  the  passenger 
to  alight,  without  informing  him  that  the  place  selected  has  not 
been  reached,  and  without  informing  him  of  the  place  where  the 
car  was  actually  stopped,  and  such  place  was  not  actually  safe 
for  landing,  and  the  passenger  is  injured  and  damaged,  without 
fault  or  negligence  on  his  part,  by  reason  of  such  failure  on  the 
part  of  the  conductor,  then  I  charge  you  that  the  company  would 
be  liable  to  such  passenger  for  injuries  and  damage  occasioned  by 
the  negligence  of  the  company's  servants."  One  of  the  excep- 
tions to  these  charges  was  that  the  court  therein  instructed  the 
jury  88  to  what  facts  or  acts  would  constitute  negligence  on  the 
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pcirt  of  the  company's  servants.  Obviously  this  is  a  just  critidsm. 
fV€H  End  Ry.  Co.  v.  Mozely,  79  Ga.  463.  The  question  as  to 
what  acts  do  or  do  not  constitute  negligence  is  '^exclusively  for 
determination  by  the  jury,  in  the  absence  of  a  statute  or  valid 
municipal  ordinance  declaring  a  particular  act  to  }>e  negligence. 
Atlanta  &  West  Point  K  Co.  v.  Hudson,  supra,  and  cit  '^The 
trial  judge  should  not  tell  the  jury  what  acts  would  constitute 
negligence  and  what  would  not,  but  should  instruct  them  as  to 
the  proper  measure  of  diligence  and  leave  them  to  determine,  in 
view  of  all  the  evidence  bearing  on  the  subject  as  to  the  time, 
place,  circumstances,  and  happenings,  and  the  whole  transaction 
as  disclosed  by  the  evidence,  as  to  whether  there  was  or  was  not 
a  want  of  due  care."  lb.  That  the  Supreme  Court,  in  passing 
upon  a  demurrer  to  the  petition  in  the  present  case  when  for- 
merly under  review,  used  expressions  contained  in  the  instructions 
now  under  consideration,  did  not  of  itself  make  it  proper  for  the 
trial  judge  to  use  such  language.  <'  There  are  many  things  said 
by  [the  Supreme  Court]  both  in  headnotes  and  opinions,  that  are 
sound  law,  but  which  nevertheless  would  be  improper  instruc- 
tions to  a  jury."  Savannah  Ry.  Go.  v.  Evans,  115  Ga.  315; 
Atlanta  &  West  Point  R.  Co.  v.  Hudson,  supra.  The  error  in 
the  charges  last  above  quoted  requires  a  reversal  of  the  judgment 
refusing  a  new  trial. 

3.  The  tenth  ground  of  the  motion  for  a  new  trial  complains  of 
a  lengthy  extract  from  the  judge's  charge,  on  the  grounds  that  it 
was  argumentative,  and  presented  with  too  much  stress  and  de- 
tail plaintiJETs  contention  of  fact  We  think  this  charge  open  to 
the  criticism  made  upon  it,  but  deem  it  unnecessary  to  say  more 
upon  the  subject,  as  upon  the  next  trial  the  judge  in  his  instruc- 
tions will  no  doubt  avoid  such  objectionable  features.  There  are 
other  assignments  of  error  not  necessary  to  be  dealt  with,  as  they 
relate  to  matters  not  at  all  likely  to  arise  on  another  trial 

Judgment  reversed.  All  the  Justices  concur^  except  Simmons^ 
0.  J., 
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MACON  RAILWAY  AND   LIGHT  COMPANY  v. 
MASON,  and  vice  versa, 

1.  In  an  action  to  recover  damager  for  a  personal  injory,  it  is  error  requiring 
a  new  trial  for  the  court  to  instruct  the  jury  as  to  the  right  of  a  plaintiff 
to  recover  punitive  damages  where  the  tort  complained  of  is  accompanied 
by  aggravating  circumstances,  when  the  evidence  does  not  warrant  a  charge 
on  this  subject. 

2.  In  order  for  the  jury  to  assess  punitive  damages  in  such  an  action,  it  is 
not  necessary  that  they  should  be  claimed  eo  nomine,  but  it  is  enough  that 
the  facts  alleged  and  proved  be  such  as  to  warrant  the  assessment. 

5,  It  is  competent  for  a  party  to  account  for  the  absence  of  an  eye-witness 
to  the  occurrence  under  investigation,  that  the  jury  may  not  draw  any 
unfavorable  inferences  from  the  failure  to  produce  and  examine  the 
witness. 

4.  Where  the  person  injured  is  a  dentist,  testimony  as  to  his  capacity  and 
efficiency  in  his  chosen  profession  prior  to  his  injury  is  relevant,  as  bear* 
ing  directly  upon  the  measure  of  damages. 

6,  One  who  is  a  graduate  of  a  college  where  anatomy  and  physiology  are 
taught,  and  who  is  engaged  in  the  practice  of  osteopathy  and  has  gained 
experience  in  the  treatment  of  nervous  disorders,  may  be  examined  as  an 
expert  witness,  upon  these  facts  being  made  to  appear,  notwithstanding 
he  is  not  a  licensed  physician  and  does  not  administer  drugs  to  his  patienUs. 

6.  That  the  jury  may  clearly  understand  their  duty  with  respect  to  reducing 
to  its  present  cash  value  the  gross  amount  which  they  may  find  to  fairly 
represent  the  loss  in  earning  capacity  which  the  injured  party  has  sus- 
tained, the  court,  in  charging  upon  this  subject,  should  make  choice  of 
language  which  is  not  calculated  to  confuse  the  jury  because  of  inaccuracy 
of  expression. 

7.  The  wife  of  the  injured  party  is  not,  because  of  the  marital  relation  exist- 
ing between  them,  and  the  policy  of  the  law  to  preserve  inviolate  confi- 
dential communications  between  husband  and  wife,  incompetent  to  testify 
as  to  the  nature  of  the  injury  received  by  him  and  its  effect  upon  his  phys- 
ical condition,  when  there  is  nothing  to  indicate  that  her  knowledge  on 
the  subject  was  gained  because  of  any  confidence  which  he  reposed  in  her 
as  his  wife. 

B.  The  wife  may  testify  to  symptoms  which  she  observed,  indicating  that  her 
husband  suffered  from  headache,  but  should  not  be  permitted  to  generalize 
or  state  any  bare  conclusion  based  upon  her  observation  of  others  who  had 
headache,  she  not  professing  to  be  an  expert. 

Argued  Jane  30,  —  Decided  Aogost  4,  1906. 

Action  for  damages.  Before  Judge  Hodges.  City  court  of 
Macon.     January  23,  1905. 

The  plaintiff  below,  J.  M.  Mason,  instituted  a  suit  for  damages 
against  the  Macon  Eailway  and  light  Company,  and  recovered 
the  sum  of  $2,500.  The  all^ations  of  his  petition  were  sub- 
stantially as  follows:     On  September  6,  1903,  he  boarded  one  of 
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the  electric  street-cars  owned  and  operated  by  the  defendant  com- 
pany.  Two  cars  were  coupled  together,  the  one  in  front  being 
a  motor  car  and  the  other  being  what  is  commonly  known  as 
a  "  trailer."  There  were  no  vacant  seats  upon  either,  so  he  got 
upon  the  front  platform  of  the  "trailer."  The  conductor  came 
to  him  and  collected  his  fare,  offering  no  objection  to  his  riding 
on  the  platform.  Within  a  few  minutes,  and  while  plaintiff  .was 
standing  with  his  back  towards  the  car  ahead,  the  conductor 
reached  over  from  the  rear  platform  of  that  car  for  the  purpose 
of  applying  the  brake  on  the  front  platform  of  the  <' trailer,"  and 
in  swinging  the  brake  handle  around  struck  the  plaintiff  a  violent 
blow  with  it  in  the  back  and  upon  his  spinal  column.  The  con- 
ductor gave  to  him  no  warning  or  intimation  of  an  intention 
to  apply  the  brakes,  although  he  was  standing  in  a  position  where 
he  would  be  injured  if  given  no  opportunity  to  move  out  of  the 
way  of  the  brake  handle.  He  protested  to  the  conductor  "  against 
being  used  in  any  such  way,"  and  the  conductor  "  responded  to 
[him]  in  an  insulting  and  uncalled-for  manner,  in  the  full  hear- 
ing of  the  other  passengers  on  said  car,  greatly  mortifying  [him] 
and  wounding  his  feelings  and  sensibilities."  The  physical  in- 
juries received  are  of  a  permanent  character;  the  plaintiff  is  a 
professional  dentist,  and  his  ability  to  labor  at  his  profession  has 
been  greatly  impaired.  The  negligence  charged  was,  (1)  in  un- 
dertaking to  apply  the  brakes  save  from  the  platform  of  the 
'Hrailer,"  and  (2)  in  giving  the  plaintiff  no  warning  that  an  at- 
tempt would  i>e  made  by  the  conductor  to  apply  the  brakes  while 
standing  upon  the  rear  platform  of  the  car  ahead.  The  natur^i 
of  the  injuries  sustained  and  their  effect  upon  the  earning  capacity 
of  the  plaintiff  were  also  alleged  in  detail,  and  damages  to  the 
amount  of  $15,000  were  asked.  To  the  petition  the  defendant 
company  demurred  both  generally  and  specially.  The  court  over- 
ruled the  demurrer,  save  as  to  one  of  the  plaintiff's  all^ations  to 
which  special  objection  was  raised,  and  exception  was  taken  t«) 
this  ruling  upon  the  demurrer.  The  railway  company  also  ex- 
cepted to  the  refusal  of  the  court  to  grant  its  motion  for  a  new 
trial  By  cross-bill  of  exceptions  the  plaintiff  complains  of  the 
rejection  by  the  court  of  certain  testimony  which  he  offered  on 
the  trial.  Upon  the  ailment  here,  counsel  for  the  company  did 
not  insist  on  the  assignment  of  error  touching  the  dis'H)8ition 
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made  of  its  demurrer,  and  announced  that  the  7th  and  8th 
grounds  of  the  amendment  to  the  motion  for  a  new  trial  were 
abandoned. 

Dessau^  Harris  &  Harris  and  Boland  JSllis,  for  the  Railway 
Company. 

B.  M.  Davis,  T.  S.  Felder,  and  J.   F.   Urquhart,  contra. 

Evans,  J.  (After  stating  the  facts.)  1.  Complaint  is  made 
that  the  verdict  of  the  jury  was  excessive,  and  it  is  further  urged 
in  behalf  of  the  company  that  this  result  was  doubtless  brought 
about  by  the  grave  error  of  the  presiding  judge  in  charging  the 
jury  as  to  the  right  of  a  plaintiff  to  recover  punitive  damages 
where  there  are  aggravating  circumstances  attending  the  commis- 
sion of  a  tort  upon  him.  This  charge,  counsel  insist,  was  un- 
warranted by  the  evidence;  and  in  this  view  we  concur.  The 
testimony  discloses  that  the  conductor,  while  perhaps  inattentive 
and  inexcusably  careless,  committed  no  wanton  act  which  resulted 
in  injury  to  the  plaintiff  or  showed  anything  more  than  a  neg- 
ligent disregard  for  his  safety.  While  the  cars  were  descending 
a  steep  grade,  a  passenger  indicated  his  desire  to  disembark  at  the 
next  stopping  point,  and  the  conductor  signaled  the  motorman  to 
stop.  The  motorman,  realizing  he  could  not  stop  the  cars  at  that 
point  unless  the  brake  on  the  'trailer''  was  applied,  rang  his  gong 
as  a  signal  to  the  conductor  to  put  on  the  brake  of  the  rear  car. 
As  to  whether  the  conductor,  before  attempting  to  do  so,  gave 
warning  to  the  plaintiff  and  others  of  his  intention  to  put  on  the 
brake,  the  testimony  was  conflicting;  but  there  was  no  dispute 
as  to  his  reaching  for  the  brake  from  his  station  on  the  rear  plat- 
form of  the  motor  car  and  unintentionally  striking  the  plaintiff 
while  swinging  the  brake  handle  around  in  an  effort  to  promptly 
apply  the  brake.  There  were  no  aggravating  circumstances  at- 
tending the  infliction  of  the  injury  upon  him.  The  plaintiff 
testified,  that  he  immediately  turned  towards  the  conductor  and 
said,  "What  do  you  mean  by  treating  a  gentleman  that  way?** 
and  the  latter,  "in  an  insulting  manner,"  replied,  "You  had  no 
business  standing  out  there ;"  whereupon  the  plaintiff  said,  "  If  you 
told  me  that  when  I  gave  you  my  fare,  I  would  have  gotten 
on  another  car,"  and  the  conductor  replied,  "  You  had  no  business 
standing  up  there."  The  plaintiff  then  said,  "  I  did  not  know  I 
was  violating  any  rule  of  the  company."      To  this  remark  the 
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conductor  made  no  response,  and  nothing  else  occarred.  The 
plaintiflf  further  testified:  "I  spoke  very  loudly;  I  was  a  little 
angry,  I  wHl  admit ;  and  he  spoke  just  about  the  same  way.  The 
other  passengers  could  hear  what  I  said  if  they  had  ears;  they 
ought  to  have  heard  it  in  the  middle  or  the  back  of  the  car,  and 
I  suppose  they  did.  It  mortified  me  very  much ;  a  great  many 
ladies  sitting  there,  and  other  things,  and  it  appeared  to  me  the 
most  of  those  people  did  not  know ;  it  looked  like  the  conductor 
was  trying  to  put  me  oflf,  as  if  I  had  not  paid  my  fare."  It  thus 
appears  that  the  plaintiff,  with  some  show  of  passion,  undertook 
to  call  the  conductor  to  account  for  what  he  had  unintentionally 
done,  and  that  the  conductor  replied  to  him,  in  a  manner  which 
he  regarded  as  insulting,  that  he  was  himself  to  blame,  for  the 
reason  that  he  should  not  have  been  in  the  way.  What  the  con- 
ductor said,  even  though  he  may  have  spoken  discourteously,  did 
not  amount  to  an  insult  or  to  such  abusive  treatment  of  a  pas- 
senger as  would  render  the  company  liable  in  damages.  If  the 
plaintiff  was  insulted,  he  was  supersensitive ;  if  he  suffered  mor- 
tification because  he  feared  the  passengers  did  not  imderstand 
the  situation,  there  were  no  grounds  for  his  fears  in  this  r^;ard, 
for  nothing  was  said  or  done  to  lead  his  fellow-passengers  into 
the  mistaken  belief  that  the  conductor  was  trying  to  put  him  off 
because  he  had  not  paid  his  fare.  Had  the  manner  of  the  plain- 
tiff been  more  gentle  it  is  not  improbable  that  the  conductor 
would  have  been  civil,  if  not  equally  courteoua  If,  as  seems  to 
be  true,  it ''  was  the  plaintiff's  fault  that  the  conductor  was  out 
of  tune/'  the  former  can  not  complain  of  disrespectful  treatment 
by  the  latter.  Peavy  v.  Railroad  Co.,  81  Ga,  4&8.  A  conductor 
has  been  judicially  recognized  as  human.  City  Electric  Ry.  Co. 
V.  Shropshire,  101  Oa.  36.  And  this  court  is  committed  to  the 
doctrine  that  if  a  passenger  is  himself  responsible  for  exciting  the 
anger  of  an  agent  or  employee  of  a  railway  company,  whereby 
he  is  for  the  time  being  unfitted  for  performing  the  exacting 
duties  he  owes  to  his  employer  with  respect  to  his  treatment  of 
passengers,  the  company  can  not  be  held  accountable  for  improper 
conduct  on  the  part  of  its  servant.  Central  Ry,  Co,  v.  MoUi, 
117  Ga.  923,  933. 

2.  To  so  much  of  the  plaintiff's  testimony  as  related  to  the 
mortification  he  suffered  from  what  he  conceived  to  be  disrespect- 
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fal  conduct  on  the  part  of  the  conductor,  counsel  for  the  company 
objected  on  the  grounds,  (1)  that  "  the  declaration  did  not  allow 
a  recovery  for  wounded  feelings/'  and  (2)  that  "the  case  was 
not  one  for  the  recovery  of  damages  for  wounded  feelings,  but  the 
declaration  is  projected  on  the  idea  of  recovery  for  physical  injury 
only."  The  testimony  was  not,  for  the  reasons  assigned,  inad- 
missible. In  his  petition  the  plainti£f  specifically  alleged  that 
when  he  protested  against  the  careless  way  in  which  the  conduc- 
tor had  acted  to  his  injury,  the  conductor,  in  the  hearing  of  the 
other  passengers  on  the  car,  responded  in  an  insulting  and  un- 
called-for manner,  greatly  mortifying  him  and  wounding  his  feel- 
ings and  sensibilities.  For  the  wrongs  he  alleged  he  had  suffered, 
he  claimed  to  be  entitled  to  recover  a  specified  amount  "In 
order  for  the  jury  to  assess  punitive  damages  in  an  action  for  a 
tort,  it  is  not  necessary  that  they  should  be  claimed  eo  nomine  in 
the  declaration.  It  is  enough  that  the  facts  alleged  and  proved 
be  such  as  to  warrant  the  assessment."  S.,  F,  &  W.  Ry.  Co.  v. 
EoUand,  82  Ga.  258. 

3.  Objection  was  also  raised  to  the  plaintiff  being  allowed  to 
testify  that  a  gentleman  who  was  shown  to  have  been  an  eye-wit- 
nees  to  the  occurrence  under  investigation  and  who  had  been  in 
attendance  on  the  court,  but  was  not  then  present,  had  left  with- 
out the  plaintiff's  consent.  That  the  jury  might  not  draw  any 
unfavorable  inferences  because  of  the  failure  of  the  plaintiff  to 
introduce  this  absent  witness,  it  was  competent  for  the  plaintiff 
to  explain  that  he  was  not  responsible  for  his  absenca  R&D. 
B.  Co.  V.  Gamer,  91  Ga.  27. 

4.  The  court  very  properly,  notwithstanding  the  contention  of 
the  defendant  that  the  plaintiff*s  capacity  and  expertness  as  a 
dentist  were  not  in  issue,  admitted  testimony  to  the  effect  that 
he  was  capable  and  expert  in  his  chosen  profession  prior  to  his 
injury. 

5.  A  witness  introduced  in  behalf  of  the  plaintiff  to  show  to 
what  extent  he  was  injured  testified  that  he  (the  witness)  was 
an  osteopath  physician,  but  did  not  prescribe  dr|gs  or  practice 
medicine  as  did  the  ordinary  practitioner,  and  was  not  licensed 
to  do  so.  It  appeared  that  be  had  taken  a  course  of  study  in 
oeteopathy  at  the  Southern  School  of  Franklin,  Ey.,  and  had 
graduated  from  that  college  after  attending  four  terms  of  school 
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of  five  months  each.  He  had  taken  a  ten-months  course  in 
physiology,  and  had  read  certain  named  text-books  on  that  sub- 
ject, and  on  anatomy,  pathology,  and  the  practice  of  medicine. 
He  had  been  in  actual  practice  of  his  calling  since  the  first  of 
February  of  the  year  prior  to  the  trial,  and  had  gained  consid- 
erable experience  in  the  treatment  of  nervous  disorders.  Coun- 
sel for  the  company  nevertheless  objected  to  the  witness  being 
examined  as  an  expert  touching  the  nature  and  probable  dura- 
tion of  the  injuries  sustained  by  the  plaintiff;  but  the  couit 
held  that  the  witness  was  competent  to  testify.  Had  he  been 
licensed  under  the  laws  of  this  State  to  practice  medicine,  it  is 
clear  that  he  would  have  been  competent  to  testify  as  an  expert 
witness,  upon  the  fact  being  made  to  appear  that  he  was  a  licensed 
physician.  Von  Pollnitz  v.  State,  92  Oa.  16.  Not  being  a  li- 
censed practitioner,  it  was  necessary  to  lay  the  proper  founda- 
tion showing  him  to  be  an  expert  as  to  the  subjects  on  which 
he  proposed  to  express  his  opinion.  We  think  the  necessary 
foundation  was  laid.  "  The  opinions  of  experts  on  any  question 
of  science,  skill,  trade,  or  like  questions,  are  always  admissible." 
Civil  Code,  §  5287.  "An  expert  is  one  possessing,  in  r^ard  to 
a  particular  subject  or  department  of  human  activity,  knowledge 
not  acquired  by  ordinary  persons."  12  Am.  &  Eng.  Enc.  L  (2d 
ed.)  424.  **  This  knowledge  may  be  derived  from  experience  or 
from  study  and  direct  mental  application."  Id.  425.  "  Strictly 
speaking,  an  'expert'  in  any  science,  art,  or  trade,  is  one  who  by 
practice  or  observation  has  become  experienced  therein."  Rogers 
on  Expert  Testimony  (2d  ed.)  2.  But  generally  nothing  more  is 
required,  to  entitle  one  to  give  testimony  as  an  expert,  than  tliat 
he  has  been  educated  in  the  particular  trade  or  profession.  Id.  4; 
1  Gr.  Ev.  §  440.  Knowledge  gained  by  consistent  and  close  study 
of  medical  works  renders  one  competent  to  testify  as  an  expert 
concerning  the  matters  of  which  he  has  thus  learned.  White  v. 
Clements,  39  Ga.  232 ;  Mayor  &c,  of  Jackson  v.  Boone,  93  Go. 
662.  It  is  not  essential  that  he  should  be  actively  engaged  in  the 
practice  of  medicina  Everett  v.  State,  62  Oa.  71;  12  Am.  & 
Eng.  Enc.  L  (2d  ed.)  426.  Nor  is  it  essential  that  one  who 
really  has  a  scientific  education  on  the  subject  should  be  a  grad- 
uate of  *'  any  medical  college,  or  have  a  license  to  practice  from 
any  medical  board."      Id.   100  (1).     What  he  knows  is  what 
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really  qualifies  him  to  express  an  opinion  as  an  expert,  and  a 
diploma  or  license  is  important  only  as  furnishing  satisfactory  evi- 
dence of  his  competency  as  a  witness.  Accordingly,  a  **  person 
who  is  neither  a  physician  nor  surgeon  can  express  an  opinion  on 
a  medical  question,  when  the  matter  inquired  about  lies  within 
the  domain  of  the  profession  or  calling  which  the  witness  pur- 
sues." Id.  105  (9).  The  plaintiff  showed  that  the  witness  intro- 
duced in  his  behalf  pursued  a  calling  which  required  a  special 
study  of  anatomy  and  physiology,  and  his  testimony  indicates  that 
he  had  a  practical  as  well  as  a  theoretical  knowledge  concerning 
the  subjects  as  to  which  he  undertook  to  impart  information  and 
to  express  the  opinion  of  an  expert. 

6.  The  court  in  general  terms  instructed  the  jury  that  m  the 
event  they  found  in  favor  of  the  plaintiff,  it  would  be  their  duty 
to  estimate  "the  present  value  of  the  amount  h6  claims  he  has 
lost  by  reason  of  his  diminution  in  capacity  to  labor  by  reason  of 
the  injury,"  and  that  they  might  determine  what  would  be  a 
present  cash  equivalent  from  their  own  knowledge  of  arithmetic 
and  mathematics,  or  from  a  paper  which  had  been  introduced  in 
evidence  and  which  showed  the  expectancy  of  one  49  years  of 
age^  and  other  data,  taken  from  the  mortality  and  annuity  tables 
published  in  the  70th  Oa,^  "  or  from  other  evidence  in  the  case.'* 
The  instruction  given  to  the  jury  upon  this  subject  is  criticised  as 
being  confusing  and  as  laying  down  an  incorrect  method  to  be 
pursued  by  the  jury,  and  "because  it  deprived  the  jury  of  the 
right  to  use  their  general  knowledge  upon  the  computation  of  dam- 
ages of  this  character."  The  general  tenor  of  the  charge  was 
right,  though  the  language  employed  by  the  court  was  more  or 
Jess  involved  and  not  altogether  accurate.  The  gross  amount 
which  the  jury  might  find  the  plaintiff  would  lose  because  of  his 
diminished  capacity  to  labor,  as  disclosed  by  the  evidence,  and 
not  "  the  amount  which  he  claims  he  has  lost,"  was  the  sum  to  be 
reduced  to  present  value.  This  and  other  minor  inaccuracies  of 
expression  render  the  charge  less  clear  than  it  should  be.  Other- 
wise it  is  not  open  to  the  criticisms  made  upon  it  If  more  spe- 
cific instructions  were  desired,  an  appropriate  request  to  charge 
should  have  been  presented.  Southern  By,  Co.  v.  (yBryan,  119 
Oa.  148  (4),  151. 

7«  The  cross-bill  of  exceptions  is  mainly  devoted  to  a  number 
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of  assignments  of  error  upon  the  ruling  of  the  court  that  the  wife 
of  the  plaintiff,  because  of  the  marital  relation  existing  betwe^ 
them,  and  the  policy  of  the  law  to  preserve  inviolate  the  confiden- 
tial communications  between  husband  and  wife,  was  an  incom- 
petent  witness  to  testify  as  to  the  nature  of  the  injury  sustained 
by  her  husband  and  its  effect  upon  his  health,  etc.,  etc.     She  was 
not  permitted  to  even  answer  the  question:     "Did  you,  at  any 
time,  look  at  and  examine  the  back  of  Dr.  Mason  V  nor  to  give 
evidence  that  "Dr.  Mason's  shoulder  was  swollen."     We  are  of 
the  opinion  that  none  of  the  testimony  excluded  came  within  the 
contemplation  of  the  section  of  our  code  bearing  on  the  subject  of 
confidential  communications.     Civil  Code,  §  5198.     In  Stanford 
V.  Murphy,  63  Ga,  411  (5),  the  rule  was  correctly  stated  to  be 
that  "The  wife  is  an  incompetent  witness  for  or  against  the  hus- 
band in  regard  to  any  information  derived  from  his  confidence  in 
her."    It  can  scarcely  be  said  that  Dr.  Mason  was  seeking  to  make 
any  secret  of  his  injury,  its  location,  nature,  or  extent     He  sub- 
mitted himself  to  examination  by  not  only  his  own,  but  the  com- 
pany's physicians.     Some  one  had  to  minister  to  his  wants  and 
give  him  proper  nursing  and  attention.     His  wife  could  minister 
to  him  in  the  capacity  of  nurse  or  attendant  without  rendering 
herself  incompetent  to  testify  to  the  knowledge  she  gained  con- 
cerning his  physical  condition.     There  is  nothing  to  indicate  that 
she  derived  such  knowledge  from  any  special  confidence  which 
Dr.  Mason  reposed  in  her  as  his  wife,  or  that  there  was  any  occa- 
sion for  his  making  to  her,  as  such,  any  confidential  communi- 
cation concerning  the  matter.     Of  course  she  could  not  properly 
be  permitted  to  testify  to  any  complaints  of  pain  and  suffering 
which  he  may  have  made  to  her ;  but  testimony  as  to  such  com- 
plaints would  be  inadmissible,  not  because  of  the  marital  relation, 
but  simply  because  it  would  be  mere  hearsay.    Atlanta  St.  R  Co, 
V.  Walker,  93  Oa.  462,  467.     As  to  facts  within  her  knowledge 
concerning  the  effects  upon  her  husband  produced  by  the  blow  he 
received,  she  stood  upon  the  same  footing  of  any  other  competent 
witness,  not  having   in    point   of  fact  gained   her   information 
through   any  communication  from  her  husband  which   was  in- 
tended to  be  private  and  confidential. 

8.  Upon   being  asked  what  external   evidences   of  pain  Dr. 
Mason  gave  of  his  sufferings,  Mrs.  Mason  answered:    ** Swollen 
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veins  on  his  foreheaa,  rea  eyes,  and  every  symptom  of  a  violent 
headache.  I  observed  swollen  veins  on  his  forehead,  and  red  ejea, 
and  red  face,  and  every  sjonptom  I  have  ever  noticed  with  any 
one  who  had  headache."  On  motion  of  counsel  for  the  company, 
the  court  ruled  out  so  much  of  the  answer  as  related  to  what  she 
had  "  ever  noticed  with  any  one  who  had  headache."  The  ruling 
was  eminently  proper.  The  witness  was  competent  to  state  what 
symptoms  she  observed,  but  not  to  generalize  or  to  state  her  con- 
clusion that  Dr.  Mason  had  every  symptom  which  she  had  ever 
noticed  in  others  who  suffered  from  headache.  The  witness  did 
not  profess  to  be  an  expert 

The  forgoing  discussion  disposes  of  all  the  questions  presented 
by  either  the  main  or  the  cross-bill  of  exceptions,  except  a 
complaint  by  the  defendant  company  that  the  court  refused  to 
declare  a  mistrial  because  of  improper  remarks  made  by  counsel 
for  the  plaintiff  while  arguing  the  case  before  the  juty.  As  there 
must  be  another  trial,  we  do  not  feel  called  on  to  pass  upon  this 
complaint.  The  court  ruled  that  the  remarks  of  counsel  were  not 
authorized  by  the  evidence,  and  we  have  no  reason  to  apprehend 
that  the  propriety  of  remarks  of  this  nature  will  become  the 
subject-matter  of  controversy  at  the  next  hearing. 

Jvdgment  on  both  the  main  and  the  cross-hill  of  exceptions  r«- 
versed.     All  the  Justices  concur,  except  'Simmons,  C.  J.,  absent 


REED,  trustee,  v.  HOLBROOK  |}g    So| 

Where  peraonalty  duly  exempted  was  used  in  connection  with  the  labor  of  the 
applicant  and  bis  family  in  the  making  of  crops  on  land,  purchased  by  him 
subsequently  to  the  exemption,  title  to  which  was  taken  in  bis  own  name 
and  the  proceeds  of  the  sale  of  the  crops  were  applied  to  the  payment  of  the 
purchase-money  of  the  land,*  such  land  was  subject  to  a  debt  afterwards 
contracted  by  the  applicant  for  provisions  and  supplies  for  himself  and 
family,  the  creditor  having  no  notice  as 'to  how  the  land  had  been  paid  for, 
and  having  extended  credit  knowing  that  the  legal  title  to  the  land  was 
in  the  applicant  and  upon  the  belief,  in  good  faith,  that  he  had  an  absolute 
and  unencumbered  title  to  the  same.  The  record  of  the  exemption  was 
not  of  itself  sufficient  to  put  the  creditor  on  notice  of  the  homestead 
character  of  the  land. 

Submitted  July  1,  — Dedded  Angrut  4,  1906. 

Levy  and  claim.     Before  Judge  Holden.      Hart  superior  court 
December  22,  1904. 
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J.  H,  Skdton^  0,  C,  Brovm,  and  W.  Z.  Hodges,  for  plaintiflf 
in  error.     A.  0,  &  Julian  McCurry,  contra. 

Fish,  P.  J.  Holbrook  had  an  execution  against  Aaron  Bead 
levied  upon  certain  land  claimed  as  homestead  property  by  Reed 
as  trustee  for  bis  wife.  Upon  the  trial  the  claimant  admitted  be- 
ing in  possession  of  the  land  at  the  time  of  the  levy,  and  assumed 
the  burden  of  proof,  offering  as  evidence,  to  support  his  claim, 
the  record  of  the  proceedings  exempting  certain  personal  property 
including  three  horses,  several  head  of  cattle,  farm  supplies  and 
implements,  and  testimony  to  the  effect  that  the  land  levied  upon 
had  been  bought  from  one  T.  T.  Holbrook,  as  agent,  etc.,  with  the 
proceeds  of  'the  sales  of  crops  grown  on  the  land  and  made  with 
his  labor  and  that  of  his  wife  and  children,  the  beneficiaries  of 
the  exemption,  and  with  the  use  of  the  exempted  property.  The 
plaintiff  testified,  that  he  had  no  knowledge  that  the  land  had 
been  purchased  with  the  proceeds  of  the  sale  of  such  crops,  but 
on  the  contrary  believed  the  title  thereto  to  be  absolutely  in  Reed 
individually,  as  he,  the  plaintiff,  had  held  the  deed  conveying  the 
property  from  T.  T.  Holbrook  into  Reed  as  collateral  security  for 
certain  indebtedness  due  him  by  Eeed;  that  for  a  number  of 
years  he  had  sold  Reed  provisions  and  supplies ;  that  the  ti.  fa.  in 
this  case  was  based  upon  a  judgment  against  Beed  for  provi- 
sions, and  that  he  <<  extended  him  the  credit  on  the  faith  of  this 
deed  and  that  title  to  the  land  was  in  Aaron  Reed."  This  deed, 
which  was  to  Reed  individually  and  which  bore  no  mark  indicat- 
ing that  its  consideration  was  in  part  the  proceeds  of  exempted 
property,  was  also  placed  in  evidence.  The  court  directed  a  ver- 
dict finding  the  land  subject  to  the  levy.  The  claimant  made  a 
motion  for  a  new  trial,  upon  the  grounds  that  the  verdict  was 
contrary  to  law  and  the  evidence,  and  because  the  court  erred  in 
directing  the  verdict.  The  motion  was  overruled,  and  the  claim- 
ant excepted. 

When  this  case  was  here  before  (113  Qa.  1168),  all  the  ques- 
tions which  are  now  presented  were  decided,  except  (1)  as  to 
whether  or  not  the  exemption,  which  was  set  apart  prior  to  the 
time  credit  was  extended  to  Reed  by  Holbrook,  was  constructive 
notice  to  the  latter  that  the  beneficiaries  of  the  exemption  had  au 
interest  in  the  land ;  and  (2)  if  the  record  of  the  exemption  was 
uot  such  notice,  whether  the  lien    of  the   plaintiff's  judgment 
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should  be  enforced  against  the  secret  equities  of  the  beneficiaries 
under  the  exemption.  In  the  case  of  Walden  v.  Brantley,  116 
Oa.  298,  where  Walden  had  set  apart  to  him  as  the  head  of  a 
family  a  homestead  consisting  of  realty  and  personalty,  and  sub- 
sequently sold  the  real  estate  and  some  of  the  personalty  under 
an  order  of  court  and  reinvested  the  proceeds  in  a  house  and  lot, 
and  sometime  thereafter  exchanged  that  house  and  lot  for  another, 
it  was  held  that  these  facts  did  not  charge  a  subsequent  creditor, 
who  was  also  a  mortgagee,  of  Walden  with  notice  of  the  home- 
stead character  of  the  property,  and  that  the  property,  as  against 
the  execution  of  such  creditor,  was  not  exempt  If  the  head  of 
a  family  desires  to  sell  or  otherwise  trade  with  exempted  prop- 
erty, he  should  do  so  in  the  way  the  law  prescribes,  and  when  he 
disregards  the  formal  requisites  of  the  law  he  does  so  at  his  peril. 
Pate  V.  Oglethorpe  Co.,  54  Oa,  515.  In  our  opinion,  the  plaintiff 
in  the  case  now  under  consideration  was  not,  under  the  evidence 
submitted,  chargeable  with  notice  of  the  homestead  character  of 
the  property  levied  upon. 

The  record  of  the  exemption  proceedings  not  being  construc- 
tive notice  to  the  plaintiff  that  the  equitable  title  to  the  land 
was  in  the  beneficiaries  of  the  exemption,  was  the  property  sub- 
ject to  the  plaintiff's  levy,  he  having  given  Reed  credit  upon  the 
belief  that  he  owned  the  land  unencumbered  ?  We  think  it  was. 
There  being  no  notice  to  the  plaintiff,  actual  or  constructive,  of 
the  real  character  of  this  property,  the  interest  of  the  benefi- 
ciaries under  the  exemption  was  no  more  than  a  secret  equity, 
and  can  not  be  enforced  against  the  claim  of  a  bona  fide  creditor 
who  gave  credit  on  the  faith  that  the  property  was  Reed's  and 
unencumbered.  This  is  a  principle  which  has  been  long  rec- 
ognized by  this  court,  it  having  been  held  in  the  case  of  Zimmer 
V.  Dansby,  56  Oa.  79,  that  "if  the  legal  title  to  land  be  in  the 
husband  and  he  holds  the  possession  thereof  under  such  title, 
and  the  title  and  possession  so  remain  until  a  creditor,  who  gave 
credit  on  the  faith  that  the  property  was  the  husband's,  without 
notice  of  the  wife's  equity,  reduces  his  debt  to  judgment,  the 
Jien  of  such  judgment  will  bind  the  land  and  will  be  enforced 
against  a  secret  equity  of  the  wife,  resulting  from  the  fact  that 
her  money  paid  for  the  land."  The  evidence  being  undisputed 
that  credit  was  extended  to  Reed  on  the  faith  that  the  property 
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to  which  he  hdd  the  legal  title  was  his  own  and  nnencnmberedy 
and  that  the  plaintiff  had  no  notice  of  the  equities  of  the  ben- 
eficiaries therein,  the  court  did  not  err  in  directing  the  verdict 
finding  the  property  subject. 

Judgment  affirmed.     All  the  Justice  conctir,  except  Sxmmone^ 
C.  J.f  absent. 


m  7841  HOUSE  V.  OLIVER  et  al. 

123   TO 

i^m  ^  ^*  ^^^^®  ^  ^^^  court  has  no  jarisdictioQ  to  grant  afitoiatiye  equitable  relief « 

|(125  6451  it  may  entertain  jurisdiction  of  an  equitable  plea  purely  defensive  in  its 

{ 123   784  nature,  which  upon  being  sustained  would  result  simply  in  a  general  ver- 

^28    122  diet  in  favor  of  the  defendant. 

1128^336  2.  A  veMict  and  judgment  in  favor  of  the  defendant  in  a  suit  on  a  note  as 

\^    ^A  efFectually  cancels  the  note  as  would  a  decree  in  equity ;  and  a  suit  thereon 

130    894]  in  a  city  court  will  not  be  enjoined  in  order  that  the  superior  court  as  a 
court  of  equity  may  decree  a  cancellation  of  tiie  note. 

8.  There  was  no  error  in  refusing  to  grant  an  injunction. 

Argued  July  1,~  Decided  August  4,  1906. 

Petition  for  injunction.      Before  Judge  Kimsey.     Hall  supe- 
rior court.     April  12, 1905. 

The  record  discloses  the  following  state  of  facts :  House  and 
Oliver  were  partners.  They  agreed  upon  a  dissolution  and  settle- 
ment of  the  partnership  affairs.  Under  the  agreement  certain 
assets  were  turned  over  to  Oliver,  and  House  delivered  to  him  his 
note  for  $850.  Thereafter  House  brought  an  equitable  petition 
against  Oliver  and  Martin  (the  latter  having  become  the  owner  of 
the  $850  note),  in  which  it  was  allied  that  a  fraud  had  been  per- 
petrated upon  House  in  the  settlement  of  the  partnership  affairs, 
as  a  result  of  which  Olivet  had  received  more  than  he  was  entitled 
to,  such  fraud  consisting  in  misrepresentations  as  to  the  amount  of 
the  debts  due  by  the  partnership,  etc.  It  was  alleged  that  upon 
an  equitable  and  fair  settlement  of  the  partnership  affairs  Oliver 
was  not  entitled  to  the  note  for  $850,  nor  to  any  of  the  assets 
delivered  to  him,  and  hence  that  the  note  was  entirely  without 
consideration;  and  that  Martin  was  not  an  innocent  purchaser 
without  notice.  The  prayers  were,  for  a  full  and  complete  account- 
ing, that  the  $850  note  be  declared  void  and  canceled,  and 
that  Oliver  be  required  to  return  the  other  assets  which  had  been 
turned  over  to  him.     The  case  was  referred  to  an  auditor,  and 
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while  it  was  pending  on  exceptions  to  the  auditor's  report,  House, 
with  the  consent  of  Oliver  and  Martin,  dismissed  the  case. 
Subsequently  to  the  dismissal  Martin  brought  a  suit,  in  the  city 
court  of  Hall  county,  against  House  on  the  $850  note,  and  Oliver, 
in  the  same  court,  brought  a  suit  against  House  for  the  amount 
which  he  claimed  House  had  wrongfully  collected  c»f  the  assets 
turned  over  to  him  in  the  partnership  settlement.  The  present 
petition  was  brought  by  House  against  Oliver  and  Martin,  attack- 
ing the  partnership  settlement  upon  the  grounds  on  which  it  was 
assailed  in  the  original  suit,  and  also  upon  other  grounds ;  and  the 
prayers  were,  for  an  accounting  between  the  parties,  that  the 
contract  of  dissolution  be  canceled,  that  Martin  be  decreed  not 
to  be  an  innocent  bolder  of  the  note  and  the  note  be  delivered 
up  to  be  canceled,  that  if  this  can  not  be  done.  House  recover 
of  Oliver  the  full  amount  of  the  principal,  interest  and  costs  that 
he  may  be  required  to  pay  to  Martin,  and  that*  he  have  judg- 
ment against  Oliver  for  the  value  of  the  assets  of  the  partner- 
ship turned  over  to  him  in  the  settlement,  that  he  be  restrained 
from  collecting  any  of  the  assets  that  remain  uncollected,  and 
that  the  suits  in  the  city  court  be  enjoined.  Oliver  answered, 
denying  all  of  the  allegations  of  fraud,  and  set  up  that  the  set- 
tlement was  fair  in  every  way.  The  answer  of  Martin  set  up 
that  he  was  an  innocent  purchaser  of  the  note  for  value  and 
without  notice.  The  evidence  as  to  the  details  of  the  settle- 
ment was  conflicting.  The  judge  refused  to  grant  the  injunction 
restraining  the  suits  in  the  city  court,  and  House  excepted. 

Dean  dk  Hobbs,  for  plaintiff,  ff.  H.  Perry^  Parks  &  Oaillard, 
and  F.  M,  Johnson,  for  defendants. 

Cobb,  J.  Merely  that  a  defense  involves  the  application  of 
equitable  principles  does  not  deprive  a  city  court  of  jurisdiction 
to  entertain  the  same.  A  plea  which,  though  setting  up  a 
defense  which  is  equitable  in  its  nature,  is  purely  defensive  and 
does  not  involve  the  exercise  of  any  of  the  extraordinary  powers 
of  a  court  of  equity,  may  be  filed  in  a  city  court.  But  when  the 
plea  caDs  for  the  exercise  of  those  powers  which  have  sometimes 
been  described  as  "the  larger  powers"  of  the  court  of  chancery, 
such  as  cancellation,  reformation,  and  the  like,  a  city  court  can 
not  entertain  jurisdiction.  In  the  case  of  National  Bank  v. 
Carlton,  96   Ga,  469,  a  suit  in  a  city  court  was  enjoined  upon 


60 


Digitized  by  CjOOQIC 


786  HOUSE  V.  OLIVER.  (123 

the  ground  that  the  plaintiff  was  entitled,  UDder  her  allegations, 
to  a  cancellation  of  a  deed,  and  that  this  relief  could  not  be 
granted  to  her  by  the  city  court.  In  Ungliah  v.  Thorn,  96  Oa. 
557,  a  suit  in  a  city  court  was  enjoined  upon  the  ground  that  the 
plaintiff  was  entitled,  under  the  allegations  of  the  petition,  to  a 
reformation  of  the  contract,  and  that  this  was  beyond  the  power 
of  the  city  court.  In  Ragan  v.  Standard  Scale  Co.,  123  Ga.  14, 
a  claimant  sought  to  mold  a  decree  enforcing  the  equitable  right 
of  subrogation,  which  involved  the  revival  of  a  canceled  mortgage; 
and  it  was  held  that  such  relief  was  beyond  the  power  of  a  city 
court  to  grant.  The  cases  cited  are  those  upon  which  the  plain- 
tiff in  error  relies  for  a  reversal  of  the  judgment  refusing  to  grant 
the  injunction  ;  but  the  allegations  of  the  petition  do  not  bring 
the  case  within  the  principle  of  any  of  those  decisions.  There  is 
a  prayer  for  the  cancellation  of  the  dissolution  agreement  of  the 
partnership ;  but  when  the  allegations  of  the  petition  are  taken  as 
a  whole,  it  appears  that  the  plaintiff  does  not  desire  that  the  dis- 
solution be  set  aside  and  the  partnership  reinstated,  but  that  the 
relief  sought  is  simply  an  accounting  of  the  partnership  affairs 
according  to  the  truth  and  justice  of  the  case.  Nor  is  it  neces- 
sary, even  if  it  had  been  desired,  that  the  agreement  of  dissolu- 
tion should  be  set  aside.  If  the  $850  note  was  obtained  by 
fraud,  or  if  other  assets  reached  the  possession  of  Oliver  for  a 
similar  reason,  we  do  not  see  why  House  can  not  avail  himself  of 
these  facts  by  a  purely  defensive  plea  in  the  city  court.  K  the 
note  was  without  consideration,  and  of  such  a  character  that  a 
plea  of  no  consideration  would  be  available  as  a  defense  to  it, 
this  defense  can  be  pleaded  in  the  city  court,  and  any  evidence 
which  would  be  admissible  in  any  court  to  establish  this  fact 
would  be  admissible  there.  If  House  had  a  right  to  collect  from 
debtors  to  the  firm  those  claims  which  had  been  turned  over  to 
Oliver,  a  defensive  plea  setting  up  this  right  would  be  within  the 
jurisdiction  of  the  city  court,  and  he  could  be  as  fully  protected 
in  that  court  under  such  a  plea  as  in  any  other  court  House 
claims  simply  that  Oliver  has  perpetrated  a  fraud  upon  him,  that 
therefore  he  had  no  right  to  collect  the  $850  note,  and  that 
House  had  a  right  to  collect  other  claims  which  were  turned  over 
to  Oliver.  These  matters  can  be  fully  pleaded ;  and  if  House 
establishes  his  defense,  the  city  court  can  render  a  judgment  in 
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bis  fa\ror  in  each  of  the  cases  in  which  he  is  sued.  If  Martin  is 
not  an  innocent  purchaser,  his  suit  may  be  defeated  by  any  de- 
fense of  which  House  could  avail  himself  if  the  note  had  not  been 
transferred.  But  it  is  said  that  there  is  a  prayer  for  a  cancella- 
tion of  the  S850  note,  and  that  the  city  court  can  not  decree  a 
cancellation  of  the  note.  If  House  has  a  complete  legal  or  equi- 
table defense  to  the  note,  and  can  establish  this  defense  in  the 
city  court,  a  judgment  in  his  favor  .will  be  rendered,  and  no  de- 
cree cancelling  the  note  will  be  necessary  for  his  protection.  In 
the  Carlton  case,  above  referred  to,  the  prayer  was,  not  for  a  can- 
cellation of  the  note,  but  for  a  cancellation  of  the  deed  given  to 
secure  the  note,  and  for  other  equitable  relief  in  connection  with 
the  transaction.  Where  there  is  a  single  transaction,  represented 
by  a  single  note,  a  judgment  by  any  court  of  competent  jurisdic- 
tion in  favor  of  the  defendant  on  any  plea  which  has  the  effect  to 
discharge  him  from  liability  on  the  note  as  completely  cancels 
the  note  as  would  a  decree  in  equity.  If  this  were  not  true,  then 
every  defendant  sued  in  any  court  upon  a  written  promise  to  pay 
could  transfer  the  case  to  the  superior  court  by  simply  setting 
up  in  his  petition  what  would  have  been  a  proper  plea  in  the 
case  and  adding  a  prayer  for  cancellation.  If  the  transaction  in- 
volved a  series  of  notes,  all  subject  to  the  same  defense,  and  only 
one  was  sued,  and  the  petition  sought  to  enjoin  this  suit  and  to 
cancel  all  of  the  notes  connected  with  the  transaction,  thus  avoid- 
ing a  multiplicity  of  suits,  a  different  question  would  arisa  We 
do  not  think  there  was  any  error  in  refusing  to  grant  the  injunc- 
tion restraining  the  prosecution  of  the  suits  in  the  city  court. 

Judgment  affirmed.     All  the  Justices  concur ^  except  Simmons, 
C.  c/.,  absent. 
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EEID,  receiver,  v.  DeJAENETTE.     EEID,  receiver,  v.  YOUNG. 

REID,  receiver,  v.  LAWSOK  fnl?   lis 

A  provision  in  a  charter  granted  prior  to  the  act  of  1893  (Acts  1893,  p.  70, 
Civil  Code,  §§  1903-1911),  to  the  promoters  of  a  banking  enterprise,  to  the 
effect  that  **each  stockholder  in  said  corporation  shall  be  individually 
liable  for  the  debts  of  the  corporation  to  the  amount  of  his  unpaid  subscrip- 
tion to  the  capital  stock  of  the  corporation,  and  for  an  additional  amount 
equal  to  his  subscription,''  is,  in  view  of  the  policy  then  adopted  by  our 
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General  ABBembly,  of  providing  in  each  particular  instance  under  what  cir- 
cumjitances  and  to  what  extent  the  owners  of  stock  in  such  institutions  may 
be  held  liable  for  corporate  debts,  to  be  understood  as  imposing  individual 
liability  upon  such  stockholders  only  as  became  such  by  subscribing  to  the 
capital  stock,  and  not  upon  shareholders  who  by  way  of  sucoearion  from 
the  original  stockholders  became  owners  of  stock. 

Arinied  July  3,—  Decided  Aogiut  4, 1M6. 

Complaint.  Before  Judge  Lewis.  Patnam  superior  court. 
September  20,  1904 

The  Putnam  County  Banking  Company  became  financially  em- 
barrassed in  the  latter  part  of  the  year  1903,  and,  at  the  instance 
of  one  of  its  creditors,  a  receiver  was  appointed  to  take  charge  of 
its  affairs  and  collect  all  debts  due  to  it,  as  well  as  to  institute 
l^al  proceedings  against  its  stockholders,  to  enforce,  for  the  ben- 
efit of  its  creditors,  the  statutory  liability  imposed  by  the  charter 
of  the  company  upon  subscribers  to  its  capital  stock.  In  March 
of  the  following  year,  the  receiver,  A.  S.  Reid,  brought  an  action 
against  J.  B.  DeJarnette  for  S600,  alleging  that  on  the  date  of  the 
failure  of  the  Putnam  County  Banking  Company,  and  at  the  time 
of  the  creation  of  its  outstanding  indebtedness  to  the  creditors  for 
whose  benefit  the  suit  was  instituted,  he  was  the  owner  of  twelve 
shares  of  the  capital  stock  of  that  company,  of  the  par  value  of 
$50  each,  and  was  therefore  under  a  statutory  liability  to  pay  to 
the  plaintiff,  as  receiver,  the  amount  sued  for,  to  be  applied  to 
the  discharge  of  the  company's  indebtedness.  The  defendant  filed 
a  demurrer  to  the  petition,  one  of  the  grounds  of  which  was  that 
no  right  to  recover  against  the  defendant  was  shown,  for  the 
reason  that  it  was  not  alleged  that  he  was  at  any  time  a  sub- 
scriber to  the  capital  stock  of  the  bank,  or  what  was  the  amount 
of  his  stock  subscription,  "  but  only  that  he  owned  at  the  time 
certain  debts  were  contracted  by  the  bank,  and  at  the  time  of  the 
failure  thereof,  12  shares  of  the  capital  stock;  which  allegation,  if 
true,  would  not,  under  the  law,  make  him  liable  in  any  amount 
for  the  debts  of  the  bank."  The  court  sustained  tins  ground  of 
the  demurrer  and  dismissed  the  action.  A  like  disposition  was 
made  by  the  court  of  another  action  which  had  been  brought  by 
the  receiver  against  Robert  Young,  to  recover  $1,150,  who  the 
plaintiff  alleged  was  the  holder  of  twenty-three  shares  of  the  cap- 
ital stock  of  the  bank  on  the  day  of  its  collapse  and  during  the 
period  within  which  its  outstanding  indebtedness  had  been  con- 
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tracted.  The  case  was  dismissed  on  motion  of  the  defendant's 
counsel,  on  the  ground  that  the  petition  set  forth  no  cause  of  ac- 
tion. Still  another  suit,  based  upon  similar  allegations  of  fact, 
was  brought  by  the  receiver  against  Thomas  G.  Lawson,  as  the 
owner  of  137  shares  of  the  capital  stock  of  the  defunct  bank.  He 
filed  an  answer  in  which  he  set  up  the  special  plea  that  he  was 
not  liable  to  the  plaintiff,  as  receiver,  for  the  amount  sued  for,  or 
for  any  other  amount,  ^  on  account  of  his  being  a  stockholder  in 
said  Putnam  County  Banking  Company,  as  he  was  never  a  sub- 
scriber to  the  stock  of  the  said  Putnam  County  Banking  Company, 
and  all  the  stock  he  ever  owned  in  said  bank  was  transferred  to 
him  by  persons  who  had  subscribed  for  the  same  and  had  paid  up 
the  full  amounts  of  their  subscriptions."  The  plaintiff  moved  to 
strike  this  special  plea;  on  the  ground  that  it  set  forth  no  l^al  de- 
fense. The  court  overruled  this  motion,  and  the  case  proceeded 
to  a  trial  on  the  merits.  After  the  close  of  the  evidence,  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant, he  having  fully  established  his  defense  that  he  had  never 
been  a  subscriber  to  any  of  the  stock  issued  by  the  bank,  but  had 
purchased  the  stock  held  by  him  from  other  persons  who  had 
subscribed  for  the  same  and  who  had  paid  in  full  their  stock  sub- 
scriptions. The  three  cases  were  brought  to  this  court  for  review 
by  separate  bills  of  exceptions  sued  out  by  the  receiver,  but  were 
argued  together,  as  the  fate  of  each  depends  upon  the  determina- 
tion of  one  and  the  same  question  of  law. 

Joseph  H.  Hall,  for  plaintiff.  Turner  &  Adams,  Tfiomas  G. 
Lawson,  W.  £,  Wingfield,  and  Hall  Jk  Wimberly,  for  defendants. 
Evans,  J.  (After  stating  the  facts.)  The  Putnam  County 
Banking  Company  was  organized  under  a  special  act  of  incorpora- 
tion, approved  December  24,  1888.  Acts  of  1888,  p.  89.  It 
provided  that "  each  stockholder  in  said  corporation  shall  be  in- 
dividually liable  for  the  debts  of  the  corporation  to  the  amount 
of  his  or  her  unpaid  subscription  to  the  capital  stock  of  the  cor- 
poration, and  for  an  additional  amount  equal  to  his  subscription." 
The  question  presented  for  determination  is:  Was  it  the  purpose 
of  the  General  Assembly  to  impose  this  individual  liability  upon 
each  and  every  person  who  might  become  a  shareholder  of  the 
corporation,  by  subscribing  to  its  capital  stock  or  by  purchase  of 
dhares  issued  to.  another,  or  otherwise  succeeding  to  the  holdings 
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of  a  stockholder  who  had  ceased  to  be  a  member  of  the  corpora- 
tion ;  or  was  the  legislative  intent  to  fix  the  statutory  liability 
upon  such  stockholders  only  as  became  such  by  subscribing  to 
the  capital  stock  ?  The  term  **  stockholder  "  is  not  synonymous 
with  that  of  ^^ subscriber;"  each  has  a  distinct,  definite,  technical 
meaning;  the  latter  is  employed  to  denote  one  who  becomes 
bound  by  a  subscription  to  the  capital  stock  of  a  corporation.  It 
is  to  be  presumed  that  the  members  of  the  General  Assembly 
knew  what  was  an  ^  unpaid  subscription  to  the  capital  stock  "  of 
a  corporation,  when  they  declared  that  each  stockholder  could 
be  called  on  by  creditors  to  pay,  not  only  his  "unpaid  subscrip- 
tion to  the  capital  stock  of  the  corporation,"  but  also  an  "  addi- 
tional amount  equal  to  his  subscription."  If  effect  be  given  to 
the  letter  of  the  act,  then  the  liability  imposed  was  upon  those 
who  became  stockholders  through  their  voluntary  act  in  subscrib- 
ing to  the  capital  stock  of  this  banking  company  and  assuming 
responsibility  for  the  payment  of  its  debts,  not  only  to  the  extent 
of  their  respective  stock  subscriptions,  but  for  double  the  amount 
thereof.  The  promoters  of  the  enterprise  asked  for  a  charter,  and 
it  was  granted  to  them  upon  the  terms  imposed  in  the  act  of 
incorporation.  Upon  these  terms,  and  upon  these  terms  only, 
could  the  enterprise  be  launched ;  the  promoters  and  their  asso- 
ciates, by  acceptance  of  the  charter,  assumed  the  liability  imposed 
upon  them,  and  the  public  was  given  the  assurance  that  they 
pledged  themselves,  if  the  fruition  of  their  hopes  to  make  the. 
enterprise  a  successful  one  was  not  attained,  to  pay  the  debts  of 
the  banking  company  out  of  their  own  pockets,  at  least  to  the 
extent  of  putting  into  the  proposed  venture  twice  the  amount  of 
the  stock  subscriptions.  The  corporation  itself  was  made  pri- 
marily liable  for  the  payment  of  its  debts;  those  who  subscribed 
to  its  capital  stock  were  called  on  by  the  General  Assembly  to 
be  its  backers,  its  guarantors.  The  argument  is  advanced  by 
counsel  for  the  plaintiff  in  error  that  unless  all  stockholders  (how- 
ever  they  may  have  acquired  their  holdings)  be  held  liable  for  the 
debts  of  the  corporation,  its  creditors  may  not  be  able  to  collect 
their  demands  against  it,  since  many  if  not  all  of  the  subscribers 
to  its  capital  stock  may  now  be  dead,  and  such  estates  as  they 
left  fully  administered.  Conceding  that  such  may  be  the  case, 
we  do  not  feel  justified  in  so  stretching  the  words  used  in  the  act 
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of  incorporation  as  to  bring  within  its  operation  all  stockholders 
of  the  bank,  whether  they  became  shareholders  by  subscribing 
to  its  capital  stock,  or  by  way  of  succession  from  those  who^ 
originally  became  bound  to  pay  double  the  amount  of  their  stock 
subscriptions,  if  necessity  so  to  do  should  ever  arisa  We  can 
not  assume  that  the  General  Assembly  contemplated  that  those 
who  accepted  the  charter  and  organized  under  it  could 'relieve 
themselves  of  the  liability  they  voluntarily  assumed  by  subse- 
quently transferring  their  stock  to  others  who  might,  or  might 
not,  be  solvent  and  able  to  respond  to  the  demands  of  debtors  of 
the  corporation.  Nor  does  the  act  of  incorporation  provide  any 
scheme  whereby  this  liability  might  be  shifted  upon  stockholders 
who  purchased  stock  upon  the  faith  that  the  act  was  to  be  un- 
derstood as  meaning  neither  more  nor  less  than  was  said ;  nor  is 
there  any  suggestion  in  the  act  of  a  compounding  of  liability,  so 
that  a  creditor  could  treat  each  successive  shareholder  as  an  ad- 
ditional guarantor  and,  at  his  election,  call  upon  either  past  or 
present  stockholders  for  payment  of  his  demand,  or  enforce  satis- 
faction from  all  as  one  collective  body  answering  to  the  descrip- 
tion of  "stockholders."  We  try  to  construe,  not  to  legislate  No 
good  reason  has  been  advanced  why  the  words  used  in  the  statute 
under  construction  should  not  be  given  their  usual  signification 
and  the  conclusion  reached,  that,  while  an  individual  liability  was 
imposed  upon  each  of  the  original  shareholders,  no  provision  was 
made  for  any  further  protection  of  creditors  in  the  event  the 
affairs  of  the  bank  might  eventually  be  conducted  by  persons  who 
succeeded  to  the  rights  of  the  subscribers  to  its  capital  stock  and 
in  this  manner  became  stockholders. 

An  examination  of  the  various  charters  granted  to  banking  in- 
stitutions prior  to,  at  nearly  the  same  time  as,  and  subsequently 
to  the  passage  of  the  special  act  incorporating  the  Putnam 
County  Banking  company,  satisfies  us  that  the  General  Assembly 
had  no  settled  policy  with  regard  to  the  terms  upon  which  such 
charters  should  be  granted,  or  any  formulated  scheme  looking 
to  the  protection  of  creditors  of  this  class  of  institutions.  The 
reported  cases  which  involved  a  construction  of  acts  imposing 
an  individual  liability  upon  holders  of  stock  in  banks  bear  out 
this  statement,  so  far  as  early  legislation  is  concerned.  See  Lane 
V.  Morris,  8  Oa.  468,  10   Oa.  162,  16   Oa.  217 ;    Thornton  v. 

Digitized  byCjOOQlC 


792  REID  V.  DeJAHNETTE.  ( 123 

Lane,  11   0a.  459;  Neal  v.  Moultrie,  12  Oa.  104;  MouUrie  v. 
Smiley,  16   Oa.  289;  Bobinson  v.  ian«,  19   (7a.  337;   Bobinson 
V.  £eaZ/y  26  &a.  17.     In  1880  the  General  Assembly  passed  an 
act  incorporating  the  Commercial  Bank  of  Savannah,  and  the 
only  liability  imposed  upon  its  stockholders  was  for  unpaid  stock 
subscriptiona     Acts  of  1880-1,  p.  229.     In  the  following  year 
a  charter  was  granted  to  another  banking  company,  provision 
being  made  that  ''each  stockholder  shall  be  liable  for  the  debts 
of  the  bank,  created  while  he  is  a  stockholder  in  said  <^ompany, 
in  proportion  to  the  amount  of  stock  held,  owned,  or  subscribed 
for  by  him,  at  the  time  the  debt  was  created."     Ibid.  197.     At 
the  same  session  of  the  legislature  a  charter  was  granted  to  an- 
other institution,  on  condition  that  "the  stockholders  shall  be 
bound  and  liable  as  sureties  to  contribute  to  the  payment  of  the 
debts  of  the  bank,  each  in  an  amount  equal  to  the  par  value  of 
the  stock  held  by  him  at  the  time  of  the  bank's  failure  or  in- 
solvency, or  so  much  thereof  as  may  be  necessary."     Ibid.  208. 
And  in  amending  the  charter  of  a  bank  previously  incorporated, 
provision  was  made  that  "  the  private  property  of  each  and  all 
of  the  corporators  of  the  said  institution  for  the  time  being  shall 
be  liable  for  the  payment  of  all  deposits  made  with  said  in- 
stitution (and  for  all  debts  contracted  or  incurred   by  said  in- 
stitution) during  their  membership  therein,  in  the  same  manner 
as  in  ordinary  commercial  cases  or  cases  of  debt."      Ibid.  209. 
Still  another  scheme  of  liability  was  adopted  in  incorporating 
the  Citizens'  Bank  of  Augusta.     Ibid.  194.     In  1886  a  charter 
was  granted  to  the  Commercial  Bank  of  Atlanta,  the  act  of  in- 
corporation stipulating   "That  each  stockholder  in  said  corpora- 
tion shall  be  individually  liable  for  the  debts  of  the  corporation 
to  the  amount  of  his  or  her  unpaid  subscription  to  the  capital 
stock  of  the  corporation,  and  the  stockholders  of  said  corpora- 
tion shall  be  individually  liable  to  creditors  of  said  corporation 
to  the  amount  of  the  capital  stock  subscribed,  or  at  any  time 
held  by  them  respectively."     During  the  same  year  other  acts  of 
incorporation  were  passed,  in  each  of  which  special  provision  was 
made  as  to  the  liability  of  shareholders.      Ibid.  65,  70.      In  one 
of  them  the  "  individual  property  of  the  stockholder,  at  the  time 
of  suit,"  was  declared  to  be  subject  to  ^the  ultimate  payment 
of  the  debts  of  the  company  in  proportion  to  the  amount  of 
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stock  owned  by  each  stockholder."  Ibid.  78.  Different  terms 
of  liability  were  imposed  on  the  stockholders  of  other  banking 
institutions  chartered  in  1887.  See  Acts  of  1886-7,  pp.  333, 
339,  341,  343,  360,  372.  In  the  instance  last  noted,  the  liabU- 
ity  feature  was  the  same  as  in  the  act  now  under  consideration. 
During  the  session  of  the  legislature  at  which  this  act  was 
passed,  no  less  than  twenty  other  charters  were  granted  to  bank- 
ing institutions  to  be  located  at  various  points  in  the  State.  See 
Acts  of  1888,  pp.  56-135.  An  examination  of  these  charters 
will  disclose  the  fact  that  different  terms  of  liability  were  im- 
posed upon  shareholders  in  each  particular  instanca  The  Gen- 
eral Assembly  seems  not  to  have  been  at  a  loss  for  appropriate 
words  with  which  to  express  the  l^slative  will;  and  where  its 
intent  was  to  make  all  classes  of  stockholders  accountable  for  the 
debts  of  the  corporation,  the  intention  so  to  do  was  clearly  con- 
veyed in  language  indicating  that  the  terms  *' stockholders," 
**  shareholders,"  and  "  subscribers "  were  not  understood  as  being 
synonymous,  but  as  having  each  a  precise  and  independent  mean- 
ing. For  illustration,  the  act  incorporating  the  Merchants'  and 
Farmers'  Bank  of  Hogausville  declared,  *'  That  each  stockholder 
shall  be  individually  liable  for  the  debts  and  obligations  of  said 
corporation  to  the  extent  of  his  or  her  paid-in  stock,  at  its  par 
value,  and,  in  addition  thereto,  shall  be  liable  for  all  debts  and 
obligations  of  said  corporation,  to  the  extent  of  his  or  her  capital 
stock,  equally  and  ratably,  and  not  one  for  another."  At  the 
succeeding  session  of  the  legislature  as  many  as  fifty-five  new 
banking  houses  were  incorporated,  and  amendments  were  made 
to  a  number  of  charters  previously  granted.  See  Acts  of  1889, 
pp.  452-664.  Still  the  General  Assembly  pursued  the  policy  of 
specifying,  in  each  case,  under  what  conditions  owners  of  stock 
might  be  held  responsible  for  debts  contracted  by  the  corpora- 
tion, and  to  what  extent  they  would  be  liable  therefor,  if  at  all. 
And  it  was  not  until  the  act  of  1893,  providing  for  the  incor- 
poration of  banks  (Civil  Code,  §§  1903-1911)  that  the  legisla- 
ture declared  a  settled  policy  as  to  liability  of  stockholders. 

In  view  of  all  this  legislation  on  the  subject,  we  can  not  but 
conclude  that  the  General  Assembly  intended  each  act  of  incor- 
poration to  speak  for  itself,  and  to  be  construed  in  accordance 
with  the  cardinal  rule  of  construction,  that  words  of  ordinary 
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significance  are  to  be  given  their  usual  and  customary  meaning. 
The  particular  act  we  are  now  called  on  to  construe  has 
irreproachable  letter,  but  is  apparently  devoid  of  deducible  spirit. 
We  can  not  undertake  to  imbue  it  with  this  intangible  attribute 
without  doing  violence  to  what  we  conceive  to  have  been  the 
legislative  will;  and  therefore  we  follow  the  letter,  with  the  result, 
above  announced. 

Jvdgmtnt  in  each  case  affirmed.     All  the  JtLstices  concur^  except 
SimmonSf  G,  J.,  absent. 


123"^ 

ms  ^^\  SHARPE,  administrator,  v.  MATHEWa 

123    794f 

»29  407|  1.  A  paper  In  the  form  of  a  deed,  attested  as  a  deed  and  delivered  to  tha  party 
named  as  grantee,  and  in  tlie  granting,  as  well  as  in  the  habendum  and 
tenendmn  clause,  purporting  to  convey  the  title  in  present!,  is  not  to  be  con- 
strued as  testamentary  in  its  character  because  it  recites  that  the  premises 
are  to  "remain  the  right  and  proi)erty  "  of  the  grantor  **for  and  during  her 
natural  life,^'  the  purpose  and  effect  of  this  recital  being  to  reserve  a  life- 
estate  in  the  grantor. 
2.  One  .who  enters  into  the  possession  of  land  under  a  deed,  claiming  in  good 
faith  the  land  as  his  own,  can  not  be  summarily  evicted  from  the  premises 
as  a  tenant  at  sufferance. 

Submitted  July  11,  *  Decided  August  4,  1906. 

Eviction.    Before  Judge  Roberts.     Montgomery  superior  court. 
November  7,  1904. 

Warren  Orice,  for  plaintiff. 

Garrard  &  Meldrim  and  J.  B.  Geiger,  for  defendant 
Evans,  J.  On  the  second  day  of  January,  1902,  Betsey  A. 
Mathews  sued  out  a  warrant  to  dispossess  Daniel  L  Mathews 
as  a  tenant  at  sufferance.  He  filed  a  counter-affidavit  in  which 
he  denied  that  he  was  a  tenant  at  sufferance  or  otherwise.  On 
March  9,  1903,  Betsey  A.  Mathews  died,  and  on  April  26  of  the 
following  year  W.  H.  Sharpe,  who  had  been  duly  appointed  ad- 
ministrator upon  her  estate,  was  made  a  party  plaintiff  in  her 
stead.  On  the  trial  of  the  case  the  plaintiff  introduced  the  fol- 
lowing documentary  evidence:  A  deed  .from  Neil  A.  Mathews 
and  others  to  William  C.  Mathews,  dated  June  30,  1896,  con- 
veying to  him  the  premises  in  question,  and  a  transfer  of  this 
deed  by  William  C.  Mathews  to  Betsey  A.  Mathews,  bearing  the 
same  date;   also,  a  paper  executed  by  Betsey  A.   Mathews,  of 
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which  the  foUowiag  is  a  copy :  "  State  of  Georgia,  Montgomery 
County.  This  indenture,  made  the  6th  day  of  July,  in  the  year 
of  our  Lord  one  thousand,  eight  hundred  and  ninety-six,  between 
Betsey  A.  Mathews,  of  the  County  of  Montgomery,  of  the  one 
part,  and  Daniel  L  Mathews,  of  the  Coimty  of  Montgomery,  of 
the  other  part,  witnesseth :  that  the  said  Betsey  A.  Mathews,  for 
and  in  consideration  of  the  sum  of  five  hundred  dollars  in 
hand  paid  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold,  aliened,  conveyed,  and  confirmed,  and  by  these  pres- 
ents does  grant,  bargain,  sell,  alien,  convey,  and  confirm  unto  the 
said  Daniel  L  Matthews,  his  heirs  and  assigns,"  the  tract  of  land 
conveyed  to  her  by  William  C.  Mathews,  mentioned  above. 
•*  Said  tract  of  land  is  to  remain  the  right  and  property  of  said 
Betsey  A.  Mathews  for  and  during  her  natural  life,  and  to  be- 
come the  property  of  the  said  Daniel  L  Mathews,  in  fee  simple, 
immediately  ypon  the  death  of  the  said  Betsey  A.  Mathews.  In 
the  event  the  said  Betsey  A.  Mathews  should  survive  said  Daniel 
L.  Mathews,  then  immediately  upon  the  death  of  said  Betsey  A. 
Mathews  said  property  is  to  become  the  property,  in  fee  simple,  of 
the  heirs  of  said  Daniel  L  Mathews.  As  an  additional  consid- 
eration for  said  tract  of  land  are  the  love  and  affection  said  Betsey 
A.  Mathews  bears  for  her  son,  the  said  Daniel  L.  Mathews,  and 
the  maintenance  and  support  of  said  Betsey  A.  Mathews  by  the 
said  Daniel  L  Mathews  for  and  during  the  remainder  of  her  nat- 
ural life.  To  have  and  to  hold  the  said  bargained  premises,  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereto 
appertaining,  to  the  only  proper  use,  benefit,  and  behoof  of  him, 
the  said  Daniel  L  Mathews,  his  heirs,  executors,  administrators, 
and  assigns,  in  fee  simple.  And  the  said  Betsey  A.  Mathews  the 
said  bargained  premises  unto  the  said  Daniel  L.  Mathews,  his 
heirs,  executors,  administrators,  and  assigns,  and  against  the  said 
Betsey  A.  Mathews,  her  heirs,  executors,  and  administrators,  and 
against  all  and  every  other  person  or  persons,  shall  and  will  war- 
rant and  forever  defend,  by  virtue  of  these  presents.  In  witness 
whereof,  the  said  Betsey  A.  Mathews  has  hereunto  set  her  hand 
and  affixed  her  seal  and  delivered  these  presents,  the  day  and  year 
first  above  written."  This  paper  was  attested  by  two  witnesses. 
The  scrivener  testified,  as  a  witness,  that  he  drafted  it  at  the  in- 
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stance  of  Betsey  A.  Mathews ;  that  she  asked  him  to  ^  draw  the 
deed,  and  that  the  deed  was  written  at  his  house."  The  attest- 
ing witnesses  testified  that  they  did  not  see  any  money  paid  at 
the  time  of  the  execution  of  the  deed.  Certain  other  witnesses 
were  introduced  and  testified,  that  Betsey  A.  Mathews,  about 
two  years  before  her  death,  left  the  house  of  Daniel  L  Mathews 
and  took  up  her  residence  with  a  daughter,  and  that  he  did  not 
thereafter  contribute  to  her  support  Daniel  L.  Mathews,  who  was 
sworn  as  a  witness  in  behalf  of  the  plainti£f,  testified,  that  he 
did  not  pay  the  five  hundred  dollars  recited  in  the  deed,  nor  did 
he  pay  his  mother,  Betsey  A.  Mathews,  anything  at  all ;  that  he 
did  pay  the  physician's  bill  for  attending  her  during  her  last  ill- 
ness, and  her  burial  expenses,  as  well  as  certain  amounts  for 
medicine ;  that  he  had  pai4  taxes  on  the  land  and  had  furnished 
his  mother  with  certain  supplies  while  she  was  living  with  her 
daughter,  and  that  he  had  done  nothing  to  justify  his  mother  in 
leaving  his  home.  He  further  testified  that  he  wQnt  into  pos- 
session of  the  land  under  the  paper  executed  and  delivered  to 
him  by  Betsey  A.  Mathews,  entering  in  good  faith  and  holding 
the  possession  and  claiming  the  land  under  that  instrument 
After  introducing  this  evidence,  the  plaintiff  announced  closed, 
and  on  motion  of  the  defendant  the  court  granted  a  nonsuit 
Error  is  assigned  upon  the  judgment  of  nonsuit 

1.  The  correctness  of  the  ruling  made  by  the  trial  judge  upon 
the  motion  for  a  nonsuit  depends  in  a  large  measure  upon  the 
construction  to  be  put  upon  the  instrument  executed  by  Betsey 
A.  Mathews  and  delivered  to  Daniel  L  Mathews.  The  plaintiff 
in  error  insists  that  the  paper  is  testamentary  in  its  diaracter^  and 
that  it  is  void  because  attested  by  only  two  witnesses.  On  the 
other  hand,  the  defendant  in  error  insists  that  the  paper  is  a 
deed.  In  all  essential  respects  it  is  similar  to  the  instrument 
construed  in  CMffith  v.  Douglas,  1 20  Oa,  582,  in  which  case  it 
was  held  that  where  a  paper  is  in  the  form  of  a  warranty  deed, 
and  is  attested  as  a  deed  and  delivered  to  the  party  named  as 
grantee,  it  should  be  treated,  not  as  a  will,  but  as  a  deed,  notwith- 
standing it  contains  words  to  the  effect  that  the  enjoyment  of  the 
estate  thereby  conveyed  is  to  be  postponed  until  the  death  of  the 
grantor.  The  paper  now  under  consideration  was  executed  in  the 
form  of  a  deed,  was  delivered  to  the  grantee,  and  was  produced 
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by  him  on  the  trial  in  response  to  a  notice  to  produce.  The  ha* 
bendum  and  the  tenendum  clause,  'Ho  have  and  to  hold/'  was  ap« 
priate  to  a  conveyance  passing  a  fee-simple  estate.  The  provision 
that  the  land  was  to  remain  tif  e  right  and  property  of  the  grantor 
for  and  during  her  natural  life  occurred  immediately  after  the 
description  of  the  property,  and  indicated  the  intent  of  the 
grantor  to  convey  the  fee  with  a  reservation  of  a  life-estate  in  the 
grantor.  The  provision  that  if  the  grantor  should  survive  the 
grantee,  the  land  should,  upon  the  death  of  the  grantor,  become 
the  property,  in  fee  simple,  of  the  heirs  of  Daniel  L.  Mathews^ 
simply  indicated  the  intention  of  the  grantor  to  convey  an  in- 
heritable estate.  Had  this  provision  been  omitted  from  the 
instrument,  its  legal  effect  would  have  been  the  same.  The  paper 
was  a  deed  and  not  a  will,  and  conveyed  the  title  to  the  grantee, 
with  a  reservation  of  a  life-estate  in  the  grantor.  See  authorities 
dted  in  Griffith  v.  Douglas^  supra. 

2.  Did  the  evidence  show  that  the  defendant  was  a  tenant 
at  sufferance?  His  contention  was  that  the  deed  conveyed  the 
title  to  him  and  gave  him  an  immediate  right  to  the  enjoyment 
of  the  premises.  He  evidently  construed  the  reservation  of  a  life- 
estate  as  amounting  to  no  more  than  a  charge  upon  the  land 
for  the  support  of  his  mother,  the  grantor,  during  her  natural  life. 
This  was  an  erroneous  construction  of  the  deed,  but  it  illustrates 
the  nature  and  character  of  the  defendant's  possession.  He 
testified  that  lie  entered  into  possession  of  the  land,  claiming  it  as 
owner  under  the  deed  from  his  mother.  He  did  not  hold  under 
her  as  her  tenant,  nor  recognize  that  she  had  any  interest  in  the 
premises.  The  relation  of  landlord  and  tenant  did  not,  therefore, 
exist,  and  the  summary  proceeding  authorized  by  the  Civil  Code, 
§  4813,  was  not  available.  Watson  v.  Toliver,  103  Oa.  123.  "  To 
create  the  relation  of  landlord  and  tenant  between  parties,  a 
formal  letting  is  not  required.  The  relation  may  arise  by  implica- 
tion, and,  as  a  general  rule,  it  is  sufficient  to  create  the  relation 
if  it  appears  to  have  been  the  intention  of  one  to  enter  or  occupy 
the  premises  in  subordination  to  the  title  of  the  other.  But 
the  relation  will  never  be  implied  when  the  acts  and  conduct 
of  the  parties  are  inconsistent  with  its  existence.  .  •  A  tenant 
is  generally  defined  as  one  who  occupies  the  lands  or  premises 
of  another  in  subordination  to  that  other's  title,   and  with  his 
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assent,  express  or  implied."     18  Am.  &  Eng.  Enc  Law(2ded), 
164-5.     When   title  is  shown   in  the  plaintiff  and  occupation 
by  the  defendant,  an  obligation  to  pay  rent  is  generally  implied; 
but  if  the  entry  was  not  under  the  plaintiff,  or  if  the  possession  is 
adverse  to  him',  no  such  implication  arises.    Civil  Code,  §  3116. 
The  defendant   can  not   properly   be  regarded   as  a  tenant  at 
sufferance.     According  to  the  definition  stated  in  2  Bl.  Cora.  150, 
**an  estate  at  sufferance  is  where  one  comes  into  possession  of 
land  by  lawful  title,  but  keeps  it  afterwards  without  any  title 
at  all."      This  definition   was  recognized  and   acted  on  by   this 
court  in    Godfrey  v.    Walker,  42   Ga.  562,  575.     See   Wiilis^  v. 
Harrell,  118  Oa,  906.     "A  tenancy  at  sufferance  arises  when  a 
man  comes  into  possession  lawfully,  but  holds  over  wrongfully  after 
the  determination  of  his  interest,  differing  in  this  respect  from  a 
tenancy  at  will,  where  the  holding  is  by  the  landlord's  permis- 
sion."    1  Taylor's  Land.  &  Ten.  (9th  ed.)  §  64.     That  is  to  say, 
such  a  tenancy  is  created  where  one  enters  into  possession  under 
a  lawful  demise,  and  his  retention  of  possession  after  the  expira- 
tion of  his  term  is  by  the  mere  laches  or  neglect  of  the  owner  to 
take  possession  of  the  premises ,  where  the  entry  is  lawful,  but 
the  holding  over  is  wrongful     There  is  no  evidence  that  would 
authorize  the  conclvision  that  the  grantor  put  upon  the  deed  a  con- 
struction different  from  that  placed  upon  it  by  the  defendant 
The  only  evidence  touching  the  nature  of  his  possession  was  the 
testimony    of   the   defendant   himself,  which  discloses  that  his 
possession  was  not  that  of  a  tenant,  but  that  he  occupied  the  prem- 
ises under  a  bona  fide  claim  of  title  thereto.     Under  these  cir- 
cumstances, he  could  not  be  summarily  evicted  as  a  tenant  hold- 
ing over,  and  the  judgment  awarding  a  nonsuit  should  not  be 
disturbed. 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C  «/.,  absent. 


PALMETTO  MFG.  CO.  v.   PAKKER  &  ANDERSON. 

1.  **  Where  a  creditor,  his  debtor,  and  a  third  person  who  owes  the  debtor 

m  ^1  agree  in  parol  that  such  third  person  shall  be  substituted  for  the  debtor  and 

■  that  the  latter  shall  be  released,  the  case  is  not  within  the  statute  of  frauds, 

but  the  debt  is  exiinj^uislud  as  to  the  debtor,  and  the  third  person  becomes, 

by  substitution,  the  debtor  in  his  place.'* 
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2.  While  the  petition  alleged  an  agreement  between  the  debtor  and  defendants, 
who  owed  him,  to  pay  the  former^s  debt  to  the  plaintiff,  the  averments 
were  not  sufficient  to  show  that  the  plaintiff  was  a  party  to  the  agreement^ 
or  that  the  defendants  made  to  it  any  promise  to  pay  the  debt 

8.  The  demurrer  was  properly  sustained. 

Submitted  June  21,  —  Decided  August  4,  1906. 

Complaiut.  Before  Judge  (ySteen.  City  court  of  Douglas. 
September  27,  1904. 

The  Palmetto  Manufacturing  Company  sued  Parker  &  Ander- 
son, a  mercantile  copartnership,  alleging  in  its  petition  as  follows : 
The  defendant  firm  is  indebted  to  plaintiff  in  the  sum  of  $202.63. 
On  February  16,  1903,  and  March  13,  1903,  plnintiflf  sold  two 
bills  of  merchandise  to  J.  M.  Parker,  aggregating  8202.63. 
Thereafter  J.  M.  Parker  sold  his  entire  mercantile  business  to 
Parker  &  Anderson,  at  which  time  it  was  agreed  between  Parker 
and  Parker  &  Anderson  that  the  defendants  were  to  assume  and 
pay  all  indebtedness  that  might  exist  against  J.  M.  Parker  for  the 
purchase-price  of  goods  which  had  been  previously  bought  by 
him.  By  reason  of  this  agreement,  Parker  &  Anderson  agreed 
with  J.  M.  Parker  to  pay  the  plaintiff  the  amount  sued  for,  and  J. 
M.  Parker  agreed  for  them  to  retain  out  of  the  purchase-money 
due  him  the  sum  of  $202.63,  which  amount  they  retained  for  the 
express  purpose  of  paying  the  indebtedness  due  by  Parker  to  the 
plaintiff.  The  6th  paragraph  of  the  petition  was  as  follows  : 
"  That  the  Palmetto  Manufacturing  Co.  was  informed  of  the  agree- 
ment between  said  J.  M.  Parker  and  the  firm  of  Parker  and 
Anderson ;  that  the  said  Palmetto  Manufacturing  Co.  agreed  and 
consented  for  this  defendant  to  be  substituted  for  J.  M.  Parker 
and  become  their  debtor  in  the  place  and  stead  of  J.  M.  Parker, 
and  that  J.  M.  Parker  be  relieved  and  released  from  any  indebted- 
ness to  them ;  that  said  defendant  was  notified  by  this  petitioner 
of  petitioner's  consent  to  the  change  above  set  out  and  described." 
The  petition  alleges  a  demand  upon  the  defendants  and  a  refusal 
to  pay.  The  defendants  demurred  to  the  petition,  upon  the 
grounds,  that  no  cause  of  action  is  set  out ;  that  no  privity  of 
contract  is  shown  between  the  defendants  and  the  plaintiff  and  J. 
M.  Parker;  and  because  no  written  contract  is  shown  whereby 
the  defendants  agreed  to  pay  the  debt  of  J.  M.  Parker  to  the 
plaintiff.  The  demurrer  was  sustained,  iind  the  plaintiff  ex- 
cepted. 
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Lankford  &  Dickerson,  for  plaintiff. 
Quincey  &  McDonald,  for  defendants. 

Cobb,  J.  "Where  a  creditor,  his  debtor,  and  a  third  person 
who  owes  the  debtor  agree  in  parol  that  such  third  person  shall 
be  substituted  for  the  debtor  and  that  the  latter  shall  be  released, 
the  case  is  not  within  the  statute  of  frauds,  so  as  to  require  the 
agreement  to  be  in  writing,  but  the  debt  is  extinguished  as  to  the 
debtor,  and  the  third  person  becomes,  hj  substitution,  the  debtor 
in  his  placa"  Sapp  v.  Faircloth,  70  Ga.  690.  See  also,  to  the 
same  effect,  Brovm  v.  Harris,  20  Oa.  403 ;  Harris  v.  Young,  40 
Oa.  65;  Anderson  v.  Whitehead,  55  Ga.  277;  Steadwell  v.  Mor- 
ris,  61  6a.  101 ;  Ferst  v.  Bank  of  Waycross,  111  Ga.  229.  In 
order,  therefore,  to  take  such  a  transaction  without  the  operation 
of  the  statute  of  frauds,  it  must  appear  that  the  person  substi- 
tuted for  the  debtor  was,  by  agreement  between  the  creditor,  the 
debtor,  and  himself,  substituted  for  the  original  debtor,  who  was 
released  from  the  promise.  In  other  words,  it  must  be  shown  that 
the  person  substituted  as  the  debtor  in  the  place  of  the  person 
reloaded,  became  such  as  the  result  of  an  agreement  in  which  all 
three  concurred.  In  every  case,  either  there  must  be  an  express 
promise  to  pay  the  creditor  by  the  person  assuming  the  debt,  or 
the  conduct  of  such  person  must  be  such  as  that  a  promise  to  pay 
the  debt  can  be  implied.  Of  the  latter  character  was  the  case  of 
Davis  V.  Tift,  70  Ga.  52. 

In  the  light  of  these  principles,  what  is  the  l^al  effect  of  the 
petition  in  the  present  case  ?  It  is  clear  from  the  allegations  that 
Parker,  the  original  debtor,  and  the  defendants  entered  into  an 
agreement  by  which  they  were  to  pay  Parker's  debt  to  the  plain- 
tiff. In  furtherance  of  this  agreement  they  retained  from  money 
due  by  them  to  Parker  the  amount  of  such  debt.  It  is  obvious, 
therefore,  that,  as  between  Parker  and  the  defendants,  they  were 
under  a  legal  duty  to  apply  the  amount  retained  to  the  debt  due 
the  plaintiff.  If  Parker  has  not  been  released  from  the  debt  to 
plaintiff,  and  he  is  compelled  to  pay  to  the  plaintiff,  he  would 
have  bis  action  against  the  defendants  for  a  breach  of  their  un- 
dertaking with  him.  The  sixth  paragraph  of  the  petition  alleges 
that  the  plaintiff  was  informed  of  the  agreement  between  Paiker 
and  the  defendants,  and  **  agreed  and  consented "  for  the  defend- 
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ants  to  be  substituted  for  Parker.  Clearly  this  was  not  intended 
to  amount  to  an  averment  that  the  defendalits  made  any  promise 
to  the  plaintiff  to  pay  to  it  the  amount  of  Parker's  debt.  Prop- 
erly construed,  the  allegations  are  simply  that  the  plain ti£f  heard 
of  the  agreement  between  Parker  and  the  defendants,  and  inter- 
posed no  objection,  but  approved  such  an  arrangement  and  was 
willing  to  abide  by  it  The  allegation  that  the  defendants  were 
notified  by  the  plaintiff  that  it  consented  to  the  agreement,  in  the 
absence  of  an  allegation  that  the  defendants  and  Parker  then  con- 
curred in  the  substitution,  would  not  prevent  the  case  from  being 
obnoxious  to  the  statute  of  frauds.  There  was  no  error  in  sus- 
taining the  demurrer. 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
O.  J,  absent. 


SWEAT  V.  SWEAT 


On  the  hearing  of  an  application  for  *^  temporary  alimony,  including  expenses 
of  litigation,^*  the  judge  may  allow  as  counsel  fees  such  sum  as  in  his  dis- 
cretion appears  proper  under  all  the  facts  and  circumstances  of  the  case, 
although  there  is  no  evidence  before  him  fixing  any  amount  as  the  value  of 
the  services  rendered  and  to  be  rendered  by  the  plaintiff^s  counsel 

Submitted  June  21,— Decided  August  4,  1906. 

Application  for  temporary  alimony.  Before  Judge  Parker. 
Clinch  superior  court.     February  18,  1905. 

Lula  E.  Sweat  brought  suit  for  divorce  against  her  husband,  S. 
A.  Sweat,  and,  pending  the  suit,  filed  an  application  for  an  allow- 
ance for  temporary  alimony  and  counsel  fees.  The  application 
was  submitted  to  the  judge  on  aflBdavits  for  both  parties,  such 
affidavits  relating  entirely  to  the  conduct  and  character  of  the 
husband.  There  was  no  evidence  before  the  judge  as  to  the 
husband's  financial  condition,  but  he  admitted,  in  his  answer  to 
the  suit,  that  he  was  sheriff  of  Clinch  county ;  that  the  income 
from  his  office  was  from  nine  hundred  to  one  thousand  dollars  a 
year ;  that  he  had  twelve  shares  of  bank  stock  worth  $1,200  ;  and 
that  he  owned  real  estate  worth  $2,500.  The  judge  allowed  the 
plaintiff  $20  per  month  for  her  support  and  $75  counsel  fees. 
The  defendant  excepted.  The  only  contention  made  by  the  plain- 
tiff in  error  in  this  court  is,  that,  as  there  was  no  evidence  of  the 
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value  of  the  services  of  the  plaintiff's  counsel,  it  was  erroneous  to 
allow  anj  sum  as  counsel  fees. 

8,  C.  TovmsendyR,  0.  Dickerson,  Toomer  &  Beynolds,  and  D.  A. 
-B.  Crurriy  for  plaintiff  in  error. 

Wilcox  &  Johnson  and  Walter  T,  Dickerson,  cont^tu 

Cobb,  J.     The  code  provides  that  in  applications  for  tempo- 
rary alimony,  **  after  hearing  both  parties,  and  evidence  as  to  all 
the  circumstances  of  the  parties  and  as  to  the  fact  of  marriage, 
the  court  shall  grant  an  order  allowing  such  temporary  alimony, 
including  expenses  of  litigation,  as  the  condition  of  the  husband 
and  the  facts  of  the  case  may  justify."     Civil  Code,  §  2457.    The 
only  requirement  of  the  code  is  that  the  court  shall  hear  evidence 
of  the  marriage  and  of  all  the  facts  and  circumstances  of  the  mar- 
riage before   allowing  temporary  alimony,  which   shall  include 
experises  of  litigation,  under  which  head  fall  counsel  fees.     The 
judge  may  hear  the  testimony  of  expert  witnesses  on  the  value 
of  the  services  of  the  plaintiff's  counseL     But  is  he  bound  to  do 
this  ?     Counsel  fees  are  allowed  as  a  part  of  the  wife's  mainte- 
nance, to  enable  her  to  litigate  the  questions  at  issue  between  her- 
self and  her  husband,  and  are  as  necessary  as  an  allowance  for 
support.      Sprayberry  v.  Merk,  30    Oa.  81.      In    Campbell  v. 
Campbell,  67  Oa.  423,  while  there  was  evidence  as  to  the  value 
of  the  services  of  counsel,  it  was  held  that  'Hhe  sums  allowed  for 
counsel  fees  and  support  pendente  lite  are  dependent  on  the  cir- 
cumstances of  the  parties  and  the  facts  of  the  case.    .    .    It  is 
much  in  the  dis(}retion  of  the  chancellor  to  fix  fees  and  the 
amount  needed  for  support."     While  the  judge  may  hear  the  evi- 
dence of  attorneys  as  to  the  value  of  the  services  of  the  plaintiffs 
counsel,  he  is  not  bound  by  such  evidence,  but  may  award  a  less 
amount  than   the  services  may  appear  therefrom  to  be   worth. 
Dicken  v.  Dicken,  38  Ga,  663,  670.     It  has  also  been  held  that 
a  jury  is  not  bound  absolutely  by  the  testimony  of  an  expert 
witness  as  to  what  would  be  reasonable  attorney's  fees  in  a  given 
case.     Baker  v.  Bichmond   Works,  105  Oa.  225.     And  that  an 
auditor  would  likewise  not  be  so  bound.     Brovm  v.  Oa.  Min.  Co., 
106  Oa.  518.      In  Peyre  v.  Peyre,  79  Cal.   336,  it  was  held: 
**  The  court  may  require  the  husband  to  pay  to  the  wife  tempo- 
rary alimony  and  a  reasonable  attorney's  fee ;  and  no  testimony  is 
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necessary  to  detennme  what  the  amount  of  the  fee  should  be. 
The  court  may  determine  what  is  a  reasonable  fee,  from  its  own 
experience,  and  from  the  facts  and  circumstances  of  the  case  ap- 
pearing before  it ;  and  may  base  the  allowance  on  the  ability  of 
the  husband  to  earn  money,  though  it  does  not  appear  that  he  has 
money  or  other  property  with  which  to  pay  the  amount  allowed." 
To  the  same  effect,  see  liamosas  v.  Llamosas,  62  N.  Y.  618.  A 
different  conclusion  seems,  however,  to  have  been  reached  in  Jeter 
V,  Jeter,  36  Ala.  391,  (7).  See  also  Blair  v.  Hair,  74  Iowa,  311. 
The  judges  of  the  superior  courts  of  this  State  are  experienced  and 
able  lawyers.  Before  coming  to  the  bench  they  were  for  years 
engaged  in  the  practice  Doubtless  most  if  not  all  of  them  par- 
ticipated in  the  trial  of  alimony  cases.  It  would  be  strange  if 
practicing  lawyers  were  more  capable'  of  fixing  counsel  fees  than 
the  judges.  Besides,  as  shown  above,  it  has  been  expressly 
decided  that  the  judge  is  not  bound  by  the  estimate  placed  by 
attorneys  upon  the  services  of  their  brother  attorney  in  the  partic- 
ular case.  Why  require  such  evidence,  if  the  judge  can  disregard 
it  ?  The  code  requires  that  he  shall  examine  into  all  the  circum- 
stances of  the  case.  This  would  include  the  financial  condition 
of  the  husband,  the  social  position  of  the  parties  and  their 
previous  manner  of  living,  and  the  needs  of  the  wife.  Evidence 
of  these  facts  affords  a  sufficient  basis  for  fixing  an  allowance  for 
temporary  alimony,  which  includes  the  expenses  of  litigation. 
We  think  that,  under  the  language  of  the  section  of  the  code 
above  quoted,  the  judge  is  not  bound  to  hear  expert  evidence  as 
to  counsel  fees.  Whether  the  same  rule  would  apply  in  a  case 
heard  before  a  jury  we  do  not  now  decide.  In  the  present  case 
the  judge  could  find  that  the  defendant  had  an  income  of  a  thou- 
sand dollars  a  year,  and  owned  property  worth  nearly  four  thou- 
sand dollars.  Certainly  it  was  not  an  abuse  of  discretion  to  allow 
seventy-five  dollars  as  attorney's  fees.  The  judge  could  well  de- 
cide, without  the  aid  of  expert  testimony,  that  the  services  of  the 
plaintiff's  attorneys  were  worth  at  least  the  sum  he  allowed  them. 
Judgment  affirmed.  All  the  Jtcstices  concur,  except  Simmons, 
C.  J.,  absents 
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SILVEY  &  COMPANY  v.  TIFT,  trustee. 

• 

1.  Where  creditors  filed  a  petition  to  have  a  debtor  adjudged  an  involontaiy 
bankrupt,  alleging  several  acts  of  bankruptcy,  among  them  being  that 
while  insolvent  he  made  a  preference  to  a  firm,  named  as  creditors,  within 
four  months  before  the  filing  of  the  proceedings;  and  after  adjudication 
in  bankruptcy  the  trustee  brought  suit  against  such  firm,  alleging  that  tbey 
received  a  preference  with  reasonable  ground  for  believing  that  it  was  such, 
the  adjudication  in  bankruptcy  duly  made  was  conclusive  of  the  status  of 
the  bankrupt  as  such,  but  did  not  estop  the  defendants  from  setting  up  by 
way  of  defense,  that,  some  time  prior  to  the  proceedings  in  bankruptcy, 
they  sold  to  the  bankrupt  goods,  relying  on  certain  representations  made 
by  him ;  and  that  they  discovered  that  such  representations  were  untrue, 
and  rescinded  the  sale  on  account  of  fraud  and  retook  their  goods. 

2.  Where  such  a  defense  was  made,  and  the  defendanis  sought  to  show  that 
the  purchaser  retiu*ned  to  them  after  the  sale  and  stated  that  he  had  made 
a  material  misrepresentation,  and  thereupon  they  rescinded  the  sale,  iu 
a  suit  by  the  trustee  in  bankruptcy  afterwards  appointed,  against  them  as 
preferred  creditors  who  had  taken  with  reasonable  ground  to  believe  that 
a  preference  was  made,  it  was  error  to  instruct  the  jury  that  they  could 
consider  the  statement  so  made,  solely  for  the  purpose  of  impeaching  the 
bankrupt,  who  was  a  witness  for  the  plaintiff. 

8.  If  one  purchasing  goods  makes  a  false  representation  as  to  a  material 
matter,  and  the  owner  relies  oii  such  statement  in  making  the  sale,  upon 
discovering  the  fraud  he  may  rescind  and  reclaim  his  property,  or  \so 
much  of  it  as  is  still  in  the  hands  of  the  purchaser ;  or  he  may  elect  to 
continue  the  contract.  If  he  elects  to  rescind,  he  must  give  notice  to  the 
purchaser  thereof,  and  of  his  determination  to  reclaim  the  goods  sold; 
and  if  he  has  received  anything  in  payment,  he  must  return  it  or  tender 
it  to  the  purchaser. 

4.  If  a  vendor,  in  reliance  upon  material  misrepresentations,  has  made  a  sale 
and  has  rescinded  it  on  discovery  of  the  fraud,  but  all  of  the  property  sold 
is  not  in  the  possession  of  the  purchaser  and  some  of  it  has  been  sold  or 
disposed  of  by  him  *80  as  to  be  beyond  the  reach  of  the  vendor,  the  latter 
may  reclaim  all  of  the  property  which  can  be  recovered.  As  to  that  which 
he  can  not  recover,  he  may  have  a  right  of  action  against  the  purchaser, 
not  upon  the  contract  of  sale,  but  based  on  the  theory  of  the  conver^on  of 
the  goods  not  found,  or  an  action  based  upon  the  contract  implied  by  law 
where  a  vendee  has  disposed  of  the  goods  for  money  and  the  seller  has 
waived  the  tort.  He  can  not,  however,  proceed  both  under  the  contract 
of  sale  and  against  it. 

6,  While  in  the  present  case  there  may  have  been  sufficient  evidence  to  ao- 
thorize  the  verdict,  it  was  not  so  clearly  demanded  that  a  new  trial  will 
not  result  from  the  errors  of  law. 

Submitted  Juno  26,  ~  Decided  August  4,  1905. 

Complaint.       Before  Judge   Reid.       City   court  of  Atlanta. 
December  17,  1904. 

Tift,  as  trustee  in  bankruptcy  of  Griffin,  brought  suit  againM 
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John  Silvey  &  Company,  alleging  as  follows:  On  March  15, 
1902,  Griffin,  while  insolvent^  transferred  and  delivered  to  the  de- 
fendants a  portion  of  a  certain  stock  of  goods  belonging  to  him« 
At  the  time  of  the  transfer  he  was  insolvent,  and  the  defendants 
knew  and  had  reasonable  cause  to  believe  that  such  was  the  case. 
The  effect  of  the  transfer  was  to  enable  them  to  obtain  a  greater 
percentage  of  their  debt  than  the  other  creditors  of  the  bankrupt 
of  the  same  class  received,  and  was  a  preference  in  contemplation 
of  the  act  of  Congress  of  July  1,  1898,  entitled  "  An  act  to  es- 
tablish a  uniform  system  of  bankruptcy  throughout  the  United 
States."  The  defendants  received  this  preference,  and  bad  reason- 
able cause  to  believe  that  it  was  intended  to  give  them  a  prefer- 
ence in  contemplation  of  the  act  of  Congress.  They  took  posses- 
sion of  the  property,  carried  it  away,  and  converted  it  On  April 
29,  1902,  certain  creditors  of  Griffin  filed  a  petition  in  bankruptcy 
m  the  district  court  of  the  United  States,  alleging  the  commission 
of  certain  acts  of  bankruptcy  by  him,  and  praying  that  he  be  ad- 
judicated a  bankrupt.  He  was  duly  adjudicated  a  bankrupt,  and 
the  plaintiff  was  appointed  trustee.  In  that  capacity  and  under 
leave  of  the  court,  he  sues  to  recover  of  the  defendants  the  value 
of  the  property  so  taken  by  them,  which  is  allied  to  be  Sl,400« 
The  plaintiff  alleged  that  the  defendants  were  concluded  and  es- 
topped from  setting  up  in  this  suit  *^any  defense  in  contradiction 
to  the  following  facta"  The  petition  then  contains  what  appears 
to  be  a  copy  of  a  part  of  the  petition  in  bankruptcy.  A  de- 
murrer having  been  filed,  the  entire  petition  was  set  out  by 
amendment,  which  showed  that  a  number  of  creditors  of  Griffin 
filed  a  petition  to  have  him  adjudicated  a  bankrupt,  alleging  liim 
to  be  insolvent.  Three  acts  of  bankruptcy  were  alleged :  First, 
that,  within  four  months  next  preceding  the  filing  of  the  petition. 
Griffin,  while  insolvent,  transferred  a  portion  of  his  property, 
namely  a  large  part  of  his  stock  of  goods,  of  the  value  of  S500, 
to  one  Weslosky,  doing  business  under  the  trading  name  of  the 
Albany  Grocery  Company,  a  creditor,  with  intent  to  prefer  him 
over  his  other  creditors.  Second,  that,  while  insolvent  and  with 
in  four  months  next  preceding  the  filing  of  the  petition,  he  trans- 
ferred a  portion  of  his  property,  namely  about  $1,400  worth  of 
hats,  shoes,  and  dry  goods,  to  John  Silvey  &  Company,  creditors 
of  his,  with  intent  to  prefer  them  over  his  other  creditors.    Third, 
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thaty  while  insolvent  and  within  four  months  next  preceding  the 
date  of  the  petition,  he  suffered  and  permitted  one  Turner,  a  cred- 
itor, to  obtain  a  preference  through  l^al  proceedings,  and  did  not 
within  five  days  before  the  sale  of  the  property  vacate  or  discharge 
such  preference,  the  levy  being  under  a  distress  warrant  for  rent  for 
Si  27,  and  being  made  upon  a  lot  of  liats,  shoes,  dry  goods,  etc., 
which  were  sold  under  the  warrant,  and  the  proceeds  applied  to 
the  payment  thereof.  A  subpoena  issued  to  the  alleged  bank- 
rupt on  April  29,  1902,  and  on  May  28  he  was  adjudicated  a 
bankrupt.      Later  the  trustee  was  regularly  appointed. 

To  that  portion  of  the  petition  which  set  up  an  estoppel  a  de- 
murrer was  ui^ed  on  the  ground  that  some  of  the  allegations  were 
not  properly  pleaded,  and  did  not  set  out  facts  constituting  an 
estoppel,  and  merely  alleged  legal  conclusions.  The  all^ations 
demurred  to  were  as  follows :  "  Petitioner  further  represents  that 
defendants  to  this  case  are  concluded  and  estopped  from  setting 
up  in  this  suit  any  defense  in  contradiction  to  the  following 
facts."  Also,  "The  allegations  of  said  petition  set  out  above, 
being  necessary  allegations  of  said  petition,  the  said  John  Silvey 
&  Co.  could  then  and  there  have  pleaded,  in  defense  to  said  pe- 
tition, denial  of  the  facts  set  out  in  the  allegations  of  said  petition 
transcribed  above,  and,  having  failed  in  said  court  to  sustain  any 
denial  or  contradiction  of  any  of  said  facts  and  allegations,  thoy 
are  now  concluded  and  estopped  from  contradicting  and  denying 
them,  because  of  the  judgment  of  the  district  court  of  the  United 
States  of  the  southern  district  of  Georgia,  made  iu  said  matter  in 
favor  of  the  petitioners  in  bankruptcy,  declaring  said  Ernest  H. 
Griffin  bankrupt,  said  judgment  being  made  and  rendered  duly 
and  regularly  by  a  court  of  competent  jurisdiction.*'  The  court 
overruled  the  demurrer  to  the  declaration  as  amended,  and  ex- 
ceptions pendente  lite  were  taken.  The  jury  found  for  the  plain- 
tiff $468.68  principal,  besides  interest  Defendants  moved  for  a 
new  trial,  which  was  refused,  and  they  excepted.  They  also  as- 
signed error  oii  the  ovemiUng  of  the  demurrer. 

Candler  &  Thomson  s.ud  W.  D.  Thomson^  for  plaintiffs  m  error. 
Arthur  Gray  Powell  and  Shepard  Bryan,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1.  The  demurrer  to 
the  original  declaration  contained  various  grounds,  but  only  one 
is  now  insisted  on.     We  do  not  think  it  good  plendinjj  to  allege 

Digitized  by  CjOOQIC 


Ga. )  MARCH  TERM,  1906.  807 

that  a  defendant  is  estopped  from  setting  up  any  defense  in 
contradiction  <Ho  the  following  facts;"  and  then  to  set  out  an 
entire  proceeding  in  bankruptcy,  containing  various  all^ations, 
several  grounds  for  the  proceeding,  the  adjudication  and  the 
appointment  of  the  trustee,  and  to  allege  in  sweeping  terms  that 
the  all^ations  set  out  are  necessary  allegations,  and  that  the 
defendants  could  have  pleaded  in  defense  of  them,  but  failed 
to  do  so,  and  are  estopped  from  contradicting  or  denying  them. 
This  leaves  the  court  to  ascertain  what  defense  the  pleader  deems 
to  be  in  conflict  with  "  the  following  facts."  Moreover  to  copy  a 
part  of  a  proceeding  in  bankruptcy  and  to  allege  generally  that  it 
comprises  necessary  allegations  is  a  conclusion.  It  appears  from 
the  order  overruling  the  demurrer  that  this  was  done  after  amend- 
ment, from  which  we  presume  that  it  was  renewed  after  the 
amendment  had  been  made.  The  real  question  argued  before  us 
was  whether  the  adjudication  in  bankruptcy  was  conclusive 
on  the  defendants  to  the  effect  that  the  goods  sued  for  belonged  to 
the  bankrupt  on  March  15,  1902,  and  were  transferred  by  him  to 
them  with  intent  to  prefer  them  as  creditors  over  his  other 
creditors,  he  being  insolvent  at  the  time.  Their  defense  was  that 
they  had  sold  ^oods  to  Griffin  upon  certain  representations  made 
by  him;  that  they  ascertained  that  these  representations  were 
false,  and  the  goods  were  therefore  procured  from  them  by  fraud ; 
and  that  they  thereupon  rescinded  the  sale  and  retook  such  of  the 
goods  as. were  on  hand,  not  as  a  payment  or  preference  to  credit- 
ors, but  6is  being  a  taking  possession  of  their  own  goods.  If  the 
plaintiff's  contention  as  to  the  effect  of  the  adjudication  is  correct^ 
the  defendants  would  be  practically  precluded  and  estopped  from, 
defending  at  all,  save  possibly  on  the  question  of  notice ;  and. 
there  would  be  little  to  do  but  take  a  verdict  for  the  value  of  the 
goods.  The  allegations  which  he  says  are  necessary,  in  the 
petition  to  have  Griffin  adjudicated  a  bankrupt,  include  not  only 
his  insolvency,  but  also  a  statement  of  a  transfer  by  him  of  a 
portion  of  his  property  to  the  defendants,  the  value  of  the  goods 
80  transferred,  and  that  this  was  a  preference.  The  presiding 
judge  overruled  the  demurrer. 

An  adjudication  in  bankruptcy  is  in  the  nature  of  a  proceeding 
in  rem,  and  the  adjudication  is  in  the  nature  of  a  decree  in  rem  so 
far  as  it  fixes  the  status'  of  the  defendant  in  the  proceeding  as  a 
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bankrupt  Considered  in  the  light  of  a  proceeding  in  rem,  the 
res  involved  is  the  status  of  the  debtor,  and  the  adjudication 
determines  such  status  to  be  that  of  a  bankrupt.  All  persons  are 
bound  by  the  adjudication  to  that  effect;  and  this  was  true  under 
the  act  of  1867  as  well  as  under  the  act  of  1898.  If  the  court 
rendering  the  judgment  had  jurisdiction,  such  judgment  could  not 
be  attacked  collaterally,  but  only  by  a  direct  proceeding  in  a  com- 
petent court,  unless  it  appeared  that  the  decree  was  void  in  form 
or  that  due  notice  was  not  given.  Lamp  Chimney  Co.  v.  Brass  & 
Copper  Co.,  91  U.  S.  656;  Chapman  v.  Brewer,  114  U.  &  158; 
Shawhan  v.  Wherritt  (under  the  act  of  1841),  7  Howard,  158 ; 
Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  181,  192.  Where  a  pro- 
ceeding in  rem  is  against  a  particular  piece  of  property,  as  a  vessel, 
for  charges  against  it,  it  is  generally  taken  into  possession,  and 
the  property  itself  is  treated  as  the  defendant  liable  for  its  own 
debts  or  defaults;  and  after  seizure,  subsequent  proceedings  are 
had  by  citation  to  the  world,  of  which  the  owner  is  at  liberty 
to  avail  himself  by  appearing  in  the  case.  In  the  present  case, 
however,  there  was  no  such  proceeding  in  rem  against  these  goods. 
The  proceeding  was  to  determine  the  status  of  Griffin  as  a 
bankrupt,  and  it  neither  was  nor  could  have  been  commenced  by 
a  seizure  of  the  property  claimed  by  the  defendants.  Mankin  v. 
Chandler,  2  Brock.  (U.  a  C.  C.)  125;  The  Sabine,  101  U.  S.  388; 
Freeman  v.  Alderson,  119  U.  S.  187.  To  illustrate  further, 
proceedings  to  appoint  an  administrator  are  also  in  the  nature  of 
proceedings  in  rem,  and,  where  the  court  has  juriadiction,  are  not 
subject  to  collateral  attack.  .  But  it  will  not  be  contended  that  if 
a  person  applies  for  administration,  and  sets  out  in  his  petition 
that  the  entire  estate  of  the  decedent  consists  of  a  certain  house 
and  lot,  the  judgment  appointing  him  would  establish  the  title 
of  the  estate  to  the  property,  if  in  fact  it  belonged  to  another  than 
the  decedent.  The  judgment  would  establish  the  status  of  the 
applicant  as  an  administrator,  and  that  he  was  duly  appointed, 
but  would  not  determine  the  title  to  property.  There  are  two 
kinds  of  actions  which  are  commonly  spoken  of  as  proceedings 
in  rem.  The  first  is  a  proceeding  against  the  property  without 
suit  against  its  owner,  treating  the  property  as  if  it  were  the 
defendant ;  but  with  monition  or  notice  giving  any  person  claim- 
ing to  be  the  owner  an  opportunity  to  appear.     In  this  class 
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of  actions^  which  are  strictly  in  rem,  the  judgment  is  against 
the  property  alone.  The  other  class  of  proceedings  in  rem  are 
proceedings  to  determine  the  status  of  some  person  or  subject- 
matter.  Such  are  judgments  of  outlawry,  appointments  of 
guardians,  administrators,  etc., — where  the  proceeding  is  to  deter- 
mine status,  not  title  to  property.  The  res  which  makes  it  a 
proceeding  in  rem  is  the  status,  and  the  determination  of 
status  is  not  a  conclusive  judgment  against  third  parties  as  to 
title.  Sometimes  a  judgment  in  rem  has  been  defined  generally 
to  be  an  adjudication  pronounced  upon  the  status  of  some  partic- 
ular subject-matter,  by  a  tribunal  having  competent  authority  for 
that  purpose.  Stroupper  v.  McCatUey,  45  Ga.  74,  78 ;  Childs  v. 
Hayman,  72  Oa.  791,  796-7;   Woodruff  v.  Taylor,  20  Vt.  65. 

In  the  act  of  1898  it  is  provide^  that  "The  bankrupt,  or  any 
creditor,  may  appear  and  plead  to  the  petition  within  ten  days  af- 
ter the  return  day,  or  within  such  further  time  as  the  court  may 
allow."  Sec.  18  b,  1  Fed.  Stat.  Ann.  583.  The  bankrupt  and 
his  creditors  are  those  given  an  opportunity  to  appear  and  defend 
against  the  adjudication  in  bankmptcy.  The  defendants  in  the 
present  case,  however,  do  not  claim  to  be  creditors,  or  defend  as 
such,  but  contend  that  they  were  defrauded  out  of  certain  goods, 
and  upon  discovering  the  fraud  rescinded  the  trade  and  resumed 
possession  of  their  own  goods.  To  compel  them  to  admit  that 
they  were  creditors  and  received  the  goods  as  such  would  require 
them  to  waive  their  defense  before  they  could  make  it.  In  some 
of  the  decisions  creditors  are  spoken  of  as  being  privies  of  the 
bankrupt  Often,  however,  they  claim  against  the  debtor  rather 
than  as  privies.  To  hold  that  creditors  could,  by  the  petition  in 
bankruptcy  and  the  adjudication,  conclusively  subject  the  prop- 
erty of  third  parties,  and  make  it  a  part  of  the  estate  of  the  bank- 
rupt, if  in  fact  it  was  not  so,  would  be  to  go  far  beyond  the  de- 
termination of  his  status.  To  put  an  extreme  case,  suppose  that 
creditors  should  seek  to  have  their  debtor  declared  a  bankrupt, 
and  in  their  petition  should  allege  that  he  had  conveyed  a  bouse 
and  lot  to  a  named  person,*  as  one  among  other  grounds  of  the 
proceeding,  when  in  fact  the  debtor  had  never  owned  the  house 
and  lot,  and  had  never  transferred  it  to  the  person  named  at  any 
time.  Clearly  an  adjudication  that  the  debtor  was  a  bankrupt 
would  not  invest  him  or  his  trustee  with  title  to  the  prop^y,  or 
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operate  to  take  away  the  title  of  the  real  owner,  who  had  never 
been  sued  or  summoned  into  court,  and  who,  perhaps,  never 
heard  of  the  proceeding.  In  such  a  case,  to  hold  that  the  adjudi- 
cation of  bankruptcy  against  the  debtor  would  take  away  the 
property  of  a  third  person,  and  add  it  to  his  estate,  would  approx- 
imate more  nearly  confiscation  than  adjudication.  Suppose  one 
should  steal  the  property  of  another,  and  upon  its  discovery  the 
real  owner  should  resume  possession ;  if  later  creditors  of  the  thief 
should  file  a  petition  in  bankruptcy  against  him,  alleging  that  he 
had  given  a  preference  to  the  owner,  surely  an  adjudication  that 
the  thief  was  a  bankrupt  would  not  vest  the  stolen  property  in 
him  or  the  trustee.  The  object  of  the  proceeding  is  to  have  the 
debtor  adjudged  to  be  a  bankrupt,  not  to  recover  property  from 
third  parties.  They  can  not  deny  that  he  is  a  bankrupt,  but  they 
can  deny  that  he  owns  their  property.  To  adjudge  A's  status 
is  not  to  adjudge  B's  property.  In  the  case  of  Traders  Ins,  Go. 
V.  Mann^  118  Qa.  381,  382,  where  a  policy  of  inJsurance  had  been 
transferred  by  a  debtor  to  creditors,  and  the  debtor  was  after- 
wards adjudicated  a  bankrupt,  it  was  held,  "  That  the  adjudica- 
tion in  bankruptcy  was  based  on  the  fact  of  such  preference  hav- 
ing been  made  did  not  of  itself  authorize  the  trustee  to  ignore  the 
assignment ;  but  it  would  have  been  necessary  to  have  the  same 
set  aside,  or  secure  a  reassignment  in  writing,  before  he  could  sue 
on  the  policy  in  his  own  name."  In  the  opinion  Mr.  Justice  La- 
mar said  :  "The  adjudication  in  bankruptcy  was  not  binding  on 
them  [the  creditors  .who  received  the  policy].  As  a  judgment  in 
rem  it  conclusively  fixed  the  status  of  Screws  as  a  bankrupt^ 
but  Everett,  Ridley,  Eagan  &  Company  had  still  a  right  to  be 
heard  on  the  validity  of  the  transfer.  They  might  have  been  able 
to  show  that  it  was  not  made  within  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy,  or  that  they  had  acted  in  good 
faith,  without  notice  of  insolvency,  and  purchased  the  policy  for 
full  value." 

In  Lewis  v.  Sloan,  68  N.  C.  557,  it  was  held:  "The  jurisdic- 
tion of  a  bankrupt  court  being  conceded,  its  adjudication  of  bank- 
ruptcy is  a  judgment  in  rem  fixing  the  status  of  the  bankrupt 
which  upon  that  point  is  binding  upon  all  the  world,  and  can 
only  be  impeached  for  fraud  in  obtaining  it.  .  .  Every  court^ 
however,  in  which  a  controversy  as  to  the  title  to  the  propertyt 

Digitized  by  CjOOQ  IC 


Ga.)  MARCH  TERM,  1906.  811 

alleged  to  have  been  fraudulently  conveyed  may  arise,  has  juris- 
diction to  inquire  whether  the  conveyance  was  in  fact  and  in  law 
fraudulent,  L  e.  whether  the  conditions  prescribed  by  the  act  to 
make  it  fraudulent  existed."  In  the  opinion  it  was  said :  "  Al- 
though the  adjudication  of  bankruptcy  is  a  judgment  in  rem  and 
as  such  conclusive  on  all  the  world,  and  although  in  arriving 
at  that  judgment  the  bankrupt  court  declares  the  conveyance 
alleged  as  the  act  of  bankruptcy  to  be  a  preference  among  credit* 
ors,  and  therefore  fraudulent  within  the  meaning  of  the  act,  yet 
such  declaration  is  no  part  of  the  judgment,  but  is  merely  in- 
cidental to  it,  and,  so  far  from  being  conclusive  on  strangers  that 
the  conveyance  was  fraudulent,  is  not  even  evidence  against  them 
for  that  purpose.  It  is  merely  '  res  inter  alios  acta  quae  nemine 
nocere  debet/  No  one  not  a  party  to  the  record  is  affected  by 
it,  except  so  far  as  it  is  in  rem.  [Duchess  of  Kingston's  case, 
2  Smith's  L  C.  438  to  447.]  Barrs  v.  Jackson,  1  You.  &  ColL 
585,  8.  c.  1  PhiL  582.  Of  the  American  cases  see  King  v.  Chase, 
15  K  H.  9.  In  addition  to  what  is  said  in  those  cases,  there  is 
a  reason  why  the  effect  of  a  judgment  in  rem  should  be  more 
closely  confined  to  the  precise  point  adjudged,  viz.,  that,  so  far 
as  it  is  in  rem  and  fixes  the  status  of  the  person  or  property 
affected,  it  binds  all  the  world ;  whereas  a  judgment  in  personam 
binds  only  parties  and  privies  who  have  once  had  an  opportunity 
of  contesting  it."  In  Neustadter  v.  Chicago  Dry  Goods  Co.,  96 
Fed.  830,  it  was  held  by  Judge  Hanford,  of  the  United  States 
district  court,  that,  <<  Where  the  issues  arising  upon  a  petition  in 
involuntary  bankruptcy  were  decided  adversely  to  the  petitioners, 
and  an  order  dismissing  the  proceedings,  no  notice  of  the  proposed 
dismiss  being  given  to  the  other  creditors,"  certain  of  such  other 
creditors  could  not  have  the  case  reinstated,  but  were  not  de- 
barred from  bringing  a  new  and  independent  petition  in  bank- 
ruptcy against  the  debtor. 

In  re  Ulfelder  Clothing  Co.,  98  Fed.  Rep.  409,  where  in  a  pe- 
tition for  involuntary  bankruptcy  the  debtor  and  one  of  his  cred- 
itors answered  the  petition,  putting  in  issue  the  allegation  of 
insolvency,  and  also  denying  that  the  petitioner  was  a  creditor, 
and  on  a  trial  the  allegations  of  the  petition  were  found  to  be 
true,  and  an  adjudication  in  bankruptcy  made,  it  was  held  to  be 
conclusive  evidence  of  the  validity  of  the  petitioner's  claim  when 
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it  was  presented  for  an  allowance  as  a  claim  against  the  bank- 
mpt's  estate,  and  that  it  could  not  be  disputed  either  by  the  bank- 
rupt or  a  creditor  who  joined  in  the  proceedings  and  opposed  the 
adjudication.  But  the  petitioning  creditor  having  put  in  evidence 
certain  promissory  notes  made  by  the  debtor  to  third  parties  for 
the  purpose  of  proving  insolvency,  and  the  debtor  having  con- 
tested their  validity  and  consideration,  and  upon  the  hearing,  with, 
evidence  on  both  sides,  the  court  having  found  the  allegations  of 
the  petition  to  be  true,  and  made  an  adjudication  of  bankruptcy, 
it  was  held  that  as  such  notes  were  not  directly  in  issue,  but  only 
collaterally  brought  in  question,  and  as  the  holders  thereof  were 
not  parties  to  the  proceeding,  the  adjudication  in  bankruptcy  was 
not  conclusive  of  their  validity,  and  would  not  preclude  the  bank- 
rupt from  opposing  their  allowance  as  claims  against  his  estate. 
In  the  course  of  the  opinion  De  Haven,- District  Judge,  said :  **If 
the  court,  upon  the  evidence  then  before  it,  had  found  against 
their  validity  [that  is,  the  validity  of  the  notes  of  the  other  cred- 
itors], and  for  that  reason  had  adjudged  that  the  corporation  was 
not  insolvent,  and  dismissed  the  proceeding,  such  finding  and 
judgment  would  not  have  constituted  a  bar  to  a  subsequent  action 
by  Henry  Ulfelder  and  A.  Levy  [holders  of  the  notes]  against  the 
bankrupt  to  recover  upon  the  same  claims.  They  would  not  have 
been  estopped  by  such  a  judgment,  because,  not  being  parties,  the 
question  of  the  validity  of  their  present  claims  was  not,  and  could 
not  have  been,  litigated  by  them  in  the  insolvency  proceeding. 
In  the  case  of  In  re  Schick,  2  Ben.,  5  Fed.  Cas.  No.  12,455.  the 
defendant  was  adjudged  a  bankrupt  upon  the  ground  that  a 
certain  judgment  confessed  by  him  in  favor  of  one  Cowen  was 
an  act  of  bankruptcy,  and  in  the  course  of  the  opinion  it  was  said 
by  Blatchford,  J.:  'This  proceeding,  however,  is,  so  far,  one 
merely  between  the  petitioning  creditor  and  the  debtor.  Cowen 
is  no  party  to  it,  although  examined  as  a  witness  for  the  creditor; 
and  in  the  further  progress  of  the  matter,  if  the  assignee  of  the 
debtor  to  be  appointed  should  institute  proceedings  to  realize,  for 
the  benefit  of  the  debtor's  estate  in  bankruptcy,  the  property 
levied  on  by  the  sheriff  under  the  execution,  Cowen  will  have  a 
full  opportunity  to  assert  his  rights,  and  maintain,  if  he  can,  the 
integrity  of  the  judgment,  and  there  is  nothing  in  this  adjudica- 
tion to  preclude  him  from  doing  so.'     And  in  the  case  of  In  re 
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Dnimmond,  1  K  B.  R  231,  Fed.  Cas.  No.  4,093,  McDonald,  J., 
in  adjudging  the  defendant  bankrupt  because  of  bis  act  in  pre- 
ferring certain  creditors,  said :  ^  It  is  proper,  also,  to  say  that  I 
give  no  opinion  tguching  the  liability  of  any  of  the  preferred 
creditors  in  case  of  a  suit  against  them  by  the  assignee  in  bank- 
ruptcy who  may  be  appointed  in  this  case.  .  .  And,  indeed,  as 
the  preferred  creditors  are  not  parties  to  this  proceeding,  it  would 
be  unjust  that  the  present  decision  should  in  any  manner  affect 
their  interest,  except  so  far  as  it  fixes  the.  status  of  Drummond 
as  a  bankrupt'  See,  also.  In  re  Dibble,  3  Ben.  283,  Fed.  Cas. 
No.  3,884" 

In  Magnus  v.  Hetcham,  112  Fed.  752,  it  is  stated  broadly  in 
the  syllabus  that  "An  adjudication  of  involuntary  bankruptcy, 
duly  entered  on  default  for  want  of  an  answer  to  the  petition,  is 
as  binding  on  the  bankrupt  and  creditors  as  one  entered  upon  a 
hearing,  and  is  conclusive  of  the  commission  of  the  acts  of  bank- 
ruptcy charged  in  the  petition."  A  careful  examination  of  the 
entire  case,  however,  will  show  that  the  real  question  was  whether 
the  adjudication  was  binding  on  the  question  of  the  insolvency  of 
the  bankrupt,  and  that  the  creditor  who  was  held  to  be  concluded 
was  a  judgment  creditor  who  had  obtained  the  judgment  by  con- 
fession ;  that  in  connection  with  the  proceedings  in  bankruptcy 
an  injunction  was  prayed  for  and  issued,  restraining  a  sale  under 
the  execution ;  that  the  creditor  appeared  and  moved  to  dissolve 
the  injunction,  and  by  agreement  a  modification  was  made  in  the 
order,  and  he  had  ample  opportunity  to  contest  the  point  in  issue. 

A  slight  consideration  of  the  difference  between  the  issues  in- 
volved in  a  proceeding  of  bankruptcy,  and  a  suit  to  recover  prop- 
erty from  a  person  holding  it  adversely  and  claiming  to  be  the 
owner,  will  show  that  the  two  proceedings  are  not  identical,  and 
that  the  former  is  not  conclusive  of  the  latter  except  as  to  deter- 
mining the  status  of  the  bankrupt  as  such.  The  issue  in  the 
former  proceeding  is  whether  the  debtor  is  or  is  not  a  bankrupt 
within  the  meaning  of  the  act  of  Congress.  Where  it  is  sought 
to  recover  property  from  one  alleged  to  be  a  creditor  who  has  re- 
ceived a  preference,  the  proceeding  rests  upon  section  60  b  of  the 
bankrupt  act,  which  reads  as  follows :  <<  If  a  bankrupt  shall  have 
given  a  preference  within  four  months  before  the  filing  of  a  peti- 
tion, or  after  the  filing  of  the  petition  and  before  the  adjudication. 
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and  the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  beUeve  that  it 
was  intended  thereby  to  give  a  preference,  it  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the  property  or  its  value  from 
such  person."  The  various  requisites  to  a  recovery  under  this 
section  of  the  act  are  quite  different  from  the  mere  determination 
upon  the  proceedings  in  bankruptcy  that  the  .debtor  is  a  bank- 
rupt. 

This  position  may  be  further  illustrated  by  considering  a  vol- 
untary proceeding  in  bankruptcy.  While  differing  from  a  pro- 
ceeding in  invitum,  the  adjudication  there  as  to  the  status  of  the 
bankrupt  would  also  be  to  some  extent  in  the  nature  of  a  judg- 
ment in  rem,  so  as  to  show  that  he  was  a  bankrupt;  but  certainly 
it  would  not  be  pretended  that  a  person  voluntarily  going  into 
bankruptcy  could  possess  himself  of  property  which  did  not  belong 
to  him,  or  have  the  title  to  property  claimed  by  third  parties  ad- 
judicated to  be  his,  no  matter  what  allegation  he  might  make  in 
his  petition  or  schedule. 

The  adjudication  in  bankruptcy,  therefore,  conclusively  deter- 
mined the  status  of  Griffin  as  a  bankrupt,  but  did  not  conclude 
the  defendants  from  making  their  defense  on  a  suit  by  the  trustee 
in  bankruptcy  against  them  to  recover  the  property. 

In  the  answer  of  the  defendants  no  reference  is  made  to  other 
property  except  that  which  they  claim  to  have  been  obtained 
from  them  by  fraud,  and  to  have  been  recovered.  It  appears 
from  the  evidence  that  they  received  other  property  also.  The 
question  whether  in  fact  there  was  a  rescission  for  fraud,  or 
whether  there  was  a  preference,  in  view  of  the  entire  evidence, 
was  for  the  jury.  The  ground  of  demurrer  insisted  on  should 
have  been  sustained.  The  adjudication  in  bankruptcy  could  be 
pleaded,  but  the  effort  to  estop  the  defendants  from  pleading  re- 
scission for  fraud  can  not  succeed.  True  the  court  charged  that 
the  adjudication  in  bankruptcy  did  not  conclude  the  defendants 
except  as  to  the  insolvency  and  proper  adjudication  of  bank- 
ruptcy ;  but  the  other  i*uling  remained  unreversed. 

2.  Evidence  was  introduced  to  show  that  Griffin  made  a  ob- 
tain statement  to  the  defendants  as  a  basis  of  credit,  that  Aey 
extended  credit  to  him,  and  that  subsequently  he  informed  them 
that  such  statement  was  not  true  in  fact  and  that  it  did  not  cor- 
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rectly  give  the  amount  of  bis  indebtedness ;  and  they  insist  that 
thereupon  they  rescinded  the  sale  for  fraud,  and  retook  their 
goods.  The  court  charged  as  follows:  "Certain  evidence, gentle- 
men, has  been  permitted  to  go  to  you  as  to  the  alleged  statements 
made  by  Griffin.  .  .  Any  statement  made  by  Griffin,  if  he 
made  statem^its,  would  not  be  binding  upon  this  plaintiff  in  this 
suit  as  admissions,  and  such  evidence  as  has  been  allowed  to  go  to 
you  with  reference  to  the  alleged  statements  of  Griffin  is  to  be 
(considered  by  you  exclusively  on  the  question  as  to  whether 
Griffin  was  successfully  impeached  or  not,  and  should  not  be  con- 
sidered by  you  as  an  admission  of  Griffin's,  binding  upon  the 
plaintiff  in  this  ca$e."  One  question  in  the  case  was  whether,  if 
there  was  a  preference,  those  receiving  it  had  reasonable,  cause  to 
believe  that  a  preference  was  intended.  On  this  branch  of  the 
case  the  statements  of  Griffin  to  them  were  admissible  and  proper 
for  consideration.  They  were  not,  of  course,  binding  or  conclu- 
sive on  the  plaintiff,  but  as  bearing  on  the  question  of  knowledge 
by  the  defendants  they  could  be  considered ;  and  it  restricted  the 
use  of  this  evidence  too  much  to  confine  it  solely  to  the  matter  of 
impeaching  Griffin  as  a  witness.  The  Civil  Code,  §5176,  declares 
that  '*  When,  in  a  legal  investigation,  information,  conversations, 
letters  and  replies,  and  similar  evidence,  are  facts  to  explain -con- 
duct and  ascertain  motives,  they  are  admitted  in  evidence,  not  as 
hearsay,  but  as  original  evidence."  And  section  5179  says: 
"  Declarations  accompanying  an  act,  or  so  nearly  connected  there- 
with in  time  as  to  be  free  from  all  suspicion  of  device  or  after- 
thought, are  admissible  as  part  of  res  gestce.  See  also  McLean 
y.  Clark,  47  Qa.  24;  Cook  v.  Pinkerton,  81  Oa,  89;  Cohen  v. 
Parish,  105  Qa.  339;  3  Wigmore  on  Evidence,  §1777. 

3.  If  one  purchasing  goods  makes  a  false  representation  as  to  a 
material  matter,  and  the  owner  of  the  goods  relies  on  such  state- 
ment and  sells,  upon  discovering  the  fraud  the  owner  may  rescind 
and  reclaim  his  property,  or  so  much  of  it  as  is  still  in  the  posses- 
sion of  the  purchaser.  In  order  to  rescind  it  is  not  necessary  that 
the  purchaser  should  consent  to  a  rescission,  or  make  a  new 
contract  with  the  vendor  for  that  purpose.  The  vendor  upon  dis- 
covering the  fraud  may  elect  to  rescind  or  to  continue  the  con- 
tract. If  he  elects  to  rescind,  he  must  give  notice  to  the  pur- 
chaser of  such  election  and  of  his  determination  to  reclaim  the 
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goods  sold ;  ana  if  he  has  received  anything  in  payment,  he  must 
return  it  or  tender  it  to  the  purchaser.  If,  however,  the  transac- 
tion which  is  claimed  on  the  one  hand  to  have  been  a  resdssion, 
and  on  the  other  to  have  been  a  preference,  was  accomplished  by 
consent  or  agreement  between  the  vendor  and  purchaser,  it  is  not 
error  for  the  trial  court  to  submit  that  fact  to  the  jury  to  aid  them 
in  determining  what  was  the  real  nature  of  the  transaction.  Upon 
the  right  of  a  vendor  to  rescind  upon  discovering  that  he  has  acted 
on  a  false  representation  in  making  a  sale,  see  Clayton  v. 
a  Conner,  29  Oa.  687;  Woodruff  y.  Saul,  70  Oa.  271 ;  E.  71,  V. 
&  Oa.  By,  Co,  v.  Hayes,  83  6a.  558;  Newman  y.  Claflin  Co,, 
107  Oa,  89;  Mashhum  v.  Dannenberg  Co.,  117  Oa.  567;  1  Benj. 
Sales  (6th  Am.  ed.),  §  661 ;  24  Am.  &  Eng.  Enc.  L.  (2d  ed.)  643 ; 
1  Bigelow  on  Fraud,  76. 

4.  If  a  vendor  in  reliance  upon  material  misrepresentations  hae 
made  a  sale,  and  has  rescinded  it  on  discovery  of  the  fraud, 
but  all  of  the  property  sold  is  not  in  the  possession  of  the  pur- 
chaser, and  some  of  it  has  been  sold  or  disposed  of  by  him  so  as 
to  be  beyond  the  reach  of  the  vendor,  the  latter  may  reclaim  all 
the  property  which  can  be  recovered.  As  to  that  which  he  can 
not  recover,  he  may  have  a  right  of  action  against  the  purchaser, 
not  upon  the  contract,  but  based  on  the  theory  of  the  conversion 
of  the  goods  not  found,  or  an  action  based  upon  the  contract 
implied  by  law  where  a  vendee  has  disposed  of  the  goods  for 
money  and  the  seller  has  waived  the  tort  2  Mechem  on  Sales, 
§909,  and  cit.;  Hersey  v.  Benedict,  15  Hun,  282;  Sleeper  r. 
Davis,  64  K  H.  56;  Cragg  v.  Arendale,  113  Oa.  181;  Southern 
By.  Co.  V.  Bom  Steel  Bange  Co.,  122  Oa.  658.  He  can  not, 
however,  proceed  both  under  the  contract  of  sale  and  against  it. 
He  can  not  take  back  such  of  the  goods  as  remain  on  hand  as 
part  payment  of  the  indebtedness  arising  from  the  contract  of 
sale,  and  retain  a  claim  or  seek  payment  for  the  balance  of  the 
purchase-price.     These  two  positions  would  be  inconsistent. 

5.  It  is  insisted  by  the  defendant  in  error  that  the  evidence 
demanded  the  verdict,  and  that  there  should  be  an  aflSrmance 
independently  of  the  consideration  of  any  allied  errors  on  the 
part  of  the  court.  There  was  undoubtedly  ample  evidence  to 
have  sustained  a  finding  in  favor  of  the  plaintiff,  but  we  are  not 
prepared  to  hold  that  it  so  plcdnly  required  a  verdict  for  him 
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that  an  affirmance  must  necessarily  result  The  plaintiflf  con- 
tended that  there  was  not  in  fact  a  legal  rescission,  but  that 
Griffin,  being  insolvent  and  about  to  fail,  came  to  Atlanta  and 
conferred  with  thq  defendants  for  the  purpose  of  giving  them 
a  preference ;  that  the  matter  of  rescission,  now  sought  to  be  set 
up,  was  not  the  real  transaction  between  the  parties;  that  the 
admission  of  having  made  a  misstatement  was  merely  colorable ; 
that  the  defendants  took  not  only  their  own  goods  but  other 
goods  of  Griffin,  and  that  they  did  not  merely  seek  to  reclaim 
goods  on  the  ground  of  an  alleged  fraud,  but  to  get  paid  for  the 
contract  price,  crediting  the  goods  received  thereon,  both  those 
bought  from  them  and  others.  The  defendants  claimed  that 
there  was  a  bona  fide  rescission,  and  not  a  preference ;  that  if 
any  goods  were  received  by  them  in  connection  with  the  rescis- 
sion which  were  not  included  in  their  sale  to  Griffin,  it  was  a 
mere  accident,  and  not  intentional ;  and  that  the  receipt  of  other 
goods  later  was  a  separate  and  distinct  transaction  for  the  pur- 
pose of  partly  compensating  them  for  such  of  their  goods  as 
could  not  be  reclaimed.  Of  course,  any  receipt  of  additional 
goods  in  payment  would  not  stand  on  the  basis  of  a  rescission. 
Wliile  the  jury  might  have  found  a  verdict  in  favor  of  the  plain- 
tiff, we  can  not  hold  that  it  was  so  clearly  demanded  as  to  re- 
quire an  affirmance. 

.  Jvdgment  reversed.  All  the  Jicstices  concur,  except  Simmons, 
C.  •/.,  absent. 


CROSS  et  al.  v.  COFFIN-FLETCHER  PACKING  CO. 
Where  a  motion  for  a  new  trial  was  filed  during  the  November  term,  1904,     Uaa  im 
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and  an  order  was  passed  requiring  the  respondent  to  show  cause,  on  a  day      i^8i7| 

named  during  the  next  term,  why  the  motion  should  not  be  granted,  and      W  WWj 

allowing  the  movants  until  the  final  hearing  **to  present  for  approval  a      |i23    817 

brief  of  the  evidence,"  the  court  had  authority,  on  the  day  fixed  in  the 

order  for  the  hearing  of  the  motion,  to  approve  and  allow  filed  a  brief  of 

evidence  then  presented. 

2.  On  the  trial  of  an  action  for  damages  claimed  to  have  been  sustained  by 

reason  of  the  levy  of  an  attachment  upon  a  stock  of  goods,  it  was  error  to 

allow  an  answer  to  an  interrogatory  to  be  read,  stating  merely  in  general 

terms  that  the  plaintiff  had  suffered  damage  in  a  named  sum  because  the 

goods  levied  on  were  kept  in  stock  by  reason  of  the  levy.    Such  evidence 

was  too  general,  stated  merely  a  conclusion  of  the  witness,  and  should  not 

have  been  admitted  over  an  objection  made  at  Ae  time  upon  this  ground. 
62 
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8.  There  were   inaocuracies  in    the  charge    which  should  be  corrected  on 
another  triaL 

Argued  June  26,  —  Decided  August  4,  1905. 

Action    on   bond.       Before  Judge   Calhoun.       City   court  of 
Atlanta.     January  14,  1905. 

The  Coffin-Fletcher  Packing  Company  brought  suit  against 
Cross,  Brown,  and  the  Fidelity  and  Deposit  Company,  on  an  at- 
tachment bond.  The  petition  alleged,  that  the  attachment  case 
had  been  finally  decided  in  favor  of  the  Coffin-Fletcher  Packing 
Company,  and  that  by  reason  of  the  attachment  it  had  sustained 
damages  as  follows:  $200,  attorney's  fees;  $77.15,  for  releasing 
garnishments  and  collecting  accounts  due;  $86.20,  expenses  and 
damages  caused  to  goods  by  being  held  in  stock  by  reason  of  the 
attachment  and  levy ;  $20,  cost  of  bond  given  to  dissolve  garnish- 
ments in  the  attachment  suit.  At  the  November  tenn,  1904, 
verdict  was  returned  in  favor  of  the  plaintiflf  *'  for  $250  principal, 
and  $30.61  interest."  During  that  term  a  motion  for  a  new  trial 
was  filed  by  the  defendants.  An  order  was  passed  requiring  the 
plaintiff  to  show  cause,  on  the  15th  day  of  January,  1905,  which 
was  during  the  January  term,  1905,  why  the  motion  should  not 
be  granted.  The  order  also  provided  that  "the  movants  are 
granted  until  the  final  hearing  of  this  motion,  whether  the  same 
be  had  at  this  or  a  later  term  of  this  court,  to  present  for  approval 
a  brief  of  the  evidence  in  the  cause,  as  well  as  to  amend  said  mo- 
tion or  the  grounds  thereof."  The  motion  for  a  new  trial  came  on 
for  a  hearing  on  January  15, 1905,  in  term.  No  brief  of  evidence 
was  filed  by  the  movants  during  the  November  term,  1904,  nor  had 
any  such  brief  been  filed  when  the  motion  was  called  for  hearing. 
The  plaintiff  moved  to  dismiss  the  motion  for  a  new  trial,  because 
of  the  failure  to  file  a  brief  of  the  evidence.  This  motion  was 
overruled,  and  the  brief  of  evidence  was  then  presented,  approved, 
and  ordered  filed.  An  order  was  then  entered  overruling  the 
motion  for  a  new  trial.  The  defendants  excepted  to  this  order; 
and  the  plaintiff,  by  cross-bill,  excepted  to  the  refusal  to  dismiss 
the  motion  for  a  new  trial  because  of  the  failure  of  the  movants 
to  file  a  brief  of  the  evidence  before  the  hearing. 

0.  B.  Reynolds  and  Felder  &  Bountree,  for  Cross  et  aL 

Walter  T,  Colquitt  and  Beji,  J.  Gonyers.  contra. 

Cobb,  J.     1.  Wliile  the  Civil  Code,  §  5484,  provides  that  ordi- 
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nary  motions  for  new  tri^  must  be  made  during  the  term  at 
which  the  trial  was  had,  and  that  when  the  term  continues  longer 
than  thirty  days  from  the  trial,  ''the  application  shall  be  filed 
within  thirty  days  from  the  trial,  together  with  a  brief  of  the  evi- 
dence," it  is  settled  by  numerous  decisions,  which  need  not  be 
cited,  that  the  judge  may,  by  order  passed  when  the  motion  for 
new  trial  is  made,  extend  the  time  for  filing  the  brief  of  evidence 
to  any  day  in  the  future  before  the  motion  is  finally  heard  and 
determined.  The  question  raised  by  the  motion  to  dismiss  the 
motion  for  a  new  trial  in  the  present  case  turns  upon  the  con- 
struction to  be  given  the  words  «  present  for  approval  a  brief  of 
the  evidence  in  the  cause/'  If  this  language  is  broad  enough  to 
include  the  right  io  file  the  brief  of  evidence,  the  court  properly 
overruled  the  motion  to  dismiss.  That  the  language  is  broad 
enough  to  accomplish  this  purpose  was  expressly  decided  in 
Johnson  V.  Orantham,  110  Oa.  281.  While  the  language  of  the 
order  in  that  case  does  not  appear  in  the  printed  report,  the  oiig- 
inal  record  shows  that  the  language  then  used  was:  ''Let  the 
brief  of  evidence  be  presented  for  approval  on  or  before  the  date 
aforesaid."  This  was  a  unanimous  decision  and  is  controlling  in 
the  present  case.  See  also  Napier  v.  ffeilker,  115  Oa.  168; 
Eightower  v.  George,  102  Ga,  549.  After  a  careful  examination 
of  the  numerous  cases  dealing  with  this  subject  we  find  none 
which  conflict  with  those  just  cited. 

2.  Complaint  is  made  of  the  admission  of  answers  to  interrog- 
atories, stating  that  the  plaintiff  suffered  damages  in  a  named  sum 
by  reason  of  the  goods  being  held  in  stock  because  of  the  attach- 
ment ;  the  objection  being  that  it  was  not  shown  how  or  in  what 
manner  the  damage  was  suffered,  or  the  items  thereof,  and  that  it 
was  not  competent  to  prove  damages  in  such  general  terms.  We 
think  the  objection  was  well  taken.  It  was  not  permissible  for 
the  witness  to  state  merely  in  general  terms  the  amount  of  dam- 
age sustained.  He  should  have  given  the  jury  some  facts  and 
data  from  which  to  estimate  the  amount  of  the  damage.  The 
testimony  objected  to  was  nothing  more  than  a  conclusion  of  the 
witness  as  to  what  damages  had  been  sustained  by  reason  of  the 
goods  having  been  kept  in  stock  after  the  levy  of  the  attachment 
It  was  the  province  of  the  jury  to  fix  the  damages  from  proved 
facts,  and  they  were  not  to  be  controlled  by  mere  conclusions  of 
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witnesses  as  to  this  matter.  It  is  said,  however,  that  the  objec- 
tion to  the  interrogatories  was  one  merely  of  form,  and  fell  within 
the  spirit  of  the  rule  of  court  with  reference  to  objection  to  inter- 
rogatories on  the  ground  that  they  were  leading  (Civil  Code, 
§5668).  The  rule  of  court  relates  entirely  to  objections  of  tHe 
nature  just  indicated,  and  does  not  embrace,  either  in  letter  or 
spirit,  an  objection  such  as  the  one  made  in  the  present  case. 
Besides,  the  objection  was  not  one  merely  of  form.  It  was  of  sub- 
stance, and  raised  the  objection  that  the  testimony  offered  was 
not  competent  to  prove  the  fact  sought  to  be  shown.  It  is  fur- 
ther contended  that  it  has  been  determined  on  demurrer  that  the 
item  of  damage  referred  to  in  the  testimony  objected  to  was  legit- 
imate, and  that  the  allegation  as  to  this  item  in  the  petition  was 
as  general  as  the  testimony  offered  to  support  it  Unquestionably 
the  defendants  were  concluded  by  the  judgment  on  the  demurrer, 
as  to  the  legedity  of  this  item  of  damage,  if  this  question  was 
made  by  the  demurrer  and  determined  adversely  to  the  defend- 
ants. Ga,  Northern  By.  Co.  v.  Hutchins,  119  Oa.  504.  The 
dferaurrer  is  not  in  the  record,  and  we  do  not  know  whether  the 
question  was  raised  and  determined  on  demurrer  or  not ;  but  con- 
ceding that  it  was,  the  demurrer  adjudicated  nothing  as  to  the 
nature  of  the  proof  necessary  to  establish  the  allegation.  Pleading 
may  be  more  general  than  proof.  A  general  averment  that  the 
plaintiff  had  been  damaged  a  named  sum  would  be  good  against  a 
general  demurrer,  but  the  proof  should  show  wherein  and  ho^ 
such  damage  was  sustained.  It  is  further  contended  that  as  the 
verdict  was  for  only  $280.15,  and  the  evidence  demanded  a  find- 
ing for  $297.15,  with  the  item  to  which  the  inadmissible  testi- 
mony related  omitted,  the  judgment  ought  not  to  be  reversed. 
Suffice  it  to  say,  with  reference  to  this  contention,  that  the  jury 
were  not  bound  to  take  the  amounts  fixed  by  the  witnesses  as  the 
damages  sustained,  but  could  reduce  these  amounts,  if  under  all 
the  facts  and  circumstances  they  were  of  opinion  this  should  be 
done.  One  of  the  items  in  the  $297.15  was  $200  attorney's  feea. 
This  amount  the  jury  could  have  reduced  if  they  thought  it  un- 
reasonable.     Baker  v.  Bichmond  Works,  105  Oa.  225. 

3.  The  other  grounds  of  the  motion  for  a  new  trial  need  not  be 
discussed  at  length.  The  judge,  in  referring  in  his  charge  to  dam* 
ages  for  which  a  recovery  could  be  had,  should  have  stated  specif* 
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ically  that  they  must  be  damages  which  were  sustained  in  conse- 
quence of  the  suing  out  of  the  attachment  There  were  some 
other  slight  inaccuracies  in  the  charge,  but  these  will  no  doubt  be 
corrected  on  another  trial  It  would  be  in  accordance  with  the 
better  practice,  and  on  another  trial  an  instruction  to  that  effect 
should  be  given,  for  the  jury  to  return  a  verdict  in  an  aggregate 
sum,  ^yithout  itemizing  the  amount  found  or  stating  the  processes 
by  which  they  arrived  at  it  The  plaintiff  having  put  in  evidence 
its  answer  in  the  attachment  case,  it  was  the  right  of  counsel  for 
the  defendants  to  comment  to  the  jury  on  the  answer  and  draw 
from  it  any  legitimate  conclusions  which  would  illustrate  the  is- 
sues involved  in  the  case  on  trial ;  but  it  was  not  error  for  the 
court  to  prevent  counsel  from  discussing  parts  of  the  answer 
which  could  not  possibly  throw  any  light  on  the  issues  then 
involved. 

Judgment  reversed  (m  main  hilly  and  affirmed  on  cross-hill  of 
exceptions,     AU  the  Justices  concur,  except  Simmons,  C,  «/.,  absent. 


IDLETT  V.  CITY  OF  ATLANTA- 
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125     6l! 

1.  It  is  the  duty  of  a  municipal  corporation  to  keep  its  streets  and  sidewalks  in  |i23  S2i 
a  reasonably  safe  condition  so  that  persons  can  pass  along  them  in  the  ordi-  '  ^  ^^' 
nary  methods  of  travel  in  safety. 

2.  If  a  defect  in  a  sidewalk  in  a  city  has  existed  for  such  a  length  of  time  that 
by  reasonable  diligence  in  the  performance  of  their  duties  the  defect  ought 
to  have  been  known  by  the  proper  authorities,  notice  will  be  presumed,  and 
proof  of  actual  knowledge  will  not  be  necessary  in  order  to  render  the  mu- 
nidp^ity  liable  for  injuries  occasioned  thereby. 

■3.  Ordinary  diligence  on  the  part  of  a  person  passing  along  a  sidewalk  of  a 
public  street  of  a  municipal  corporation,  and  ordinary  diligence  on  the  part 
of  the  corporation  in  constructing  and  repairing  the  sidewalk,  do  not  imply 
a  like  degree  of  vigilance  in  foreseeing  danger  and  guarding  against  it. 

4.  The  allegations  of  the  declaration  in  this  case  did  not  show  that  the  plaintiff 
could  have  avoided  the  injury  to  herself  by  the  use  of  ordinary  care,  and 
that  she  failed  to  exercise  such  care,  so  as  to  authorize  a  dismissal  of  the 
case  on  demurrer. 

Argued  Jane  17,  —  Decided  August  4,  1906. 

Action  for  damages.  Before  Judge  Reid.  City  court  of  At- 
lanta.    January  30,  1905. 

Celia  Idlett  brought  suit  against  the  City  of  Atlanta  to  recover 
•damages  on  account  of  a  personal  injury.     She  alleged  as  follows : 
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In  the  sidewalk  of  one  of  its  public  streets  there  was  a  hole  about 
six  feet  long  next  to  the  inside  of  the  walk,  crescent  shaped,  and 
about  three  feet  wide  at  the  widest  point,  extending  from  about 
one  half  to  one  third  of  the  way  across  the  pavement.  At  or  near 
the  inner  margin  of  the  sidewalk  the  hole  was  about  two  feet 
deep,  but  it  grew  shallower  as  the  center  of  the  walk  was 
approaclied,  and  that  part  of  the  hole  lying  furthest  from  the  fence 
was  about  ten  or  twelve  inches  deep.  At  this  point  the  street  was 
built  up  of  "made  earth,"  and  the  brick  pavement  rested  on  it 
The  defective  condition  of  the  sidewalk  had  existed  for  about  six 
months,  and  the  defendant  knew  of  it,  or  should  have  known  of  it 
by  the  exercise  of  ordinary  care.  Defendant  negligently  failed  to 
exercise  ordinary  care  to  keep  the  street  and  sidewalk  in  a  reason- 
ably safe  condition  for  travel  in  the  ordinary  mode  by  day  and 
night.  The  leaving  of  a  hole  in  a  public  sidewalk  in  a  thickly 
settled  part  of  the  city  was  gross  negligence.  The  defendant  knew 
that  the  earth  under  the  bricks  was  "made  earth,"  and  knew 
or  ought  to  have  known  that  the  hole  was  surrounded  Uy  per- 
pendicular walls  consisting  of  "  made  earth "  covered  with  brick, 
and  that  this  had  a  tendency  to  cave  in  and  falL  It  was  the 
duty  of  the  city  to  fill  up  the  hole,  and  to  repair  the  street  so 
that  caving  could  not  have  taken  place.  The  hole  was  near  the 
plaintiffs  house,  and  she  knew  of  it  She  arose  early  one  morn- 
ing and  started  along  the  street  to  attend  to  some  business.  "  As 
petitioner  approached  said  hole  she  bore  to  the  right,  leaving  said 
hole  six  or  eight  inches  to  the  left.  She  was  thinking  about  her 
business,  and  at  the  same  time  was  in  a  sense  conscious  of  the 
existence  of  the  hole,  and  attempted  to  pass  by  the  widest  part  of 
the  said  hole  at  least  five  to  ten  inches  to  her  left  At  other 
points  she  was  from  two  to  three  feet  from  the  hole.  The  brick 
that  gave  way  under  petitioner's  foot  was  opposite  the  widest  part 
of  the  hola  Petitioner  was  thinking  about  her  work,  at  the  same 
time  she  was  in  some  sense  conscious  of  the  hole,  and  walked,  as 
she  thought,  a  sufficient  distance  from  the  edge  of  the  hole,  to  pass 
by  it.  She  was  not  especially  thinking  about  the  hole,  but 
merely  passed  around  it  with  her  mind  on  her  business,  with 
the  subconsciousness  of  the  hole."  She  is  an  old  negro  woman 
and  very  ignorant  "  It  never  once  occurred  to  her  that  the  hole 
would  cave  in,  and  she  was  exercising  care  at  the  time  she  got 
injured."     Tlie  nature  and  extent  of  the  injury  were  alleged. 
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The  defendant  demurred  to  the  declaration,  on  the  following 
grounds  in  substance :  First,  under  the  all^ations  of  the  petition 
the  defendant  is  not  liable ;  second,  it  appears  that  the  plaintiff 
was  injured  by  her  own  lack  of  care;  third,  it  appears  that  the 
plaintiff  well  knew  of  the  defect  of  which  she  complained,  that 
in  full  daylight  she  walked  into  it,  or  so  near  to  it  as  to  be  in- 
jured, and  hence  she  alone  was  responsible  for  the  injury ;  and 
fourth,  it  does  not  appear  that  the  city  knew,  or  could  have  known 
by  the  exercise  of  due  care,  of  the  defect.  The  demurrer  was 
sustained,  and  the  case  dismissed.     The  plaintiff  excepted. 

0.  E.  &  M,  G,  Horton,  for  plaintiff. 

James  Z.  May  son  and   William  P.  Hilly  for  defendant 

Lumpkin,  J.  (After  stating  the  facts.)  1-3.  It  is  the  duty  of 
a  city  to  keep  its  streets  and  sidewalks  in  a  reasonably  safe  con- 
dition, so  that  persons  can  pass  along  them  in  the  ordinary  methods 
of  travel  in  safety.  Bellamy  v.  Atlanta,  75  Qa.  167.  If  a  de- 
fect in  a  sidewalk  of  a  municipal  corporation  has  existed  for  such 
a  length  of  time  that  by  reasonable  diligence  in  the  performance 
of  their  duties  the  defect  ought  to  have  been  known  by  the  cor- 
porate authorities,  notice  will  be  presumed,  and  proof  of  actual 
knowledge  will  not  be  necessary  in  order  to  render  the  munici- 
pality liable  for  injuries  occasioned  thereby.  Mayor  etc.  of  At- 
lanta V.  Perdiie,  53  Ga.  607;  Ghapman  v.  Macon^  55  Ga,  566; 
Dempaey  v.  Rome,  94  Ga.  420;  Gity  GouncU  of  Augusta  v, 
Tharpe,  113  Ga.  152.  Ordinary  diligence  on  the  part  of  a  per- 
son passing  along  the  sidewalk  of  a  public  street  of  a  municipal 
corporation,  and  ordinary  diligence  on  the  part  of  the  corporation 
in  constructing  and  repairing  the  sidewalk,  do  not  imply  a  like 
degree  of  vigilance  in  foreseeing  danger  and  guarding  against  it. 
Wilson  V.  Atlanta,  63  Ga.  291,  s.  c.  59  Ga.  544.  Although  a 
municipality  may  be  negligent  in  permitting  a  defect  to  remain  in 
a  sidewalk,  a  traveler  must  exercise  ordinary  care  under  the  cir- 
cumstances.  « The  fact  that  a  traveler  voluntarily  attempts  to 
pass,  with  knowledge  of  the  defect  or  obstruction,  is  not  ordinarily 
conclusive  evidence  of  a  want  of  due  care;  but  if  he  has  or  ought 
to  have  notice  thereof,  he  must  exercise  such  care  as  the  circum- 
stances demand,  and  if  an  ordinarily  prudent  person  would  not 
attempt  to  pass,  under  the  circumstances,  he  will  be  guilty  of  con- 
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tributory  n^ligence."     Elliott  on  Boads  and  Streets,  §  636.     In 
a  note  the  author  says:     ''Knowledge  of  the  existence  of  the 
defect  or  obstruction  is  not  decisive  of  the  question  of  contribu- 
tory faulty  but  is  always  an  important  element,  to  be  considered 
in  determining  that  question,  and,  indeed,  it   not  unfrequently 
turns  the  scale.     If  the  existence  of  the  defect  or  obstruction  is 
known,  and  the  danger  is  so  great  that  a  man  of  ordinary  pru- 
dence would  not  encounter  it,  then  one  who  voluntarily  attempts 
to  pass  it,  where  there  is  no  reasonable  necessity  impelling  him  to 
make  the  attempt,  may  be  guilty  of  such  contributory  negligence 
as  will  bar  a  recovery."      Id.  p.  680.     It  is  further  said   that 
**The  question  of  contributory  negligence  is  generally  for  the  jury 
to  determine  from  the  circumstances  of  the  case.     But  where  the 
facts   are  undisputed  and  but  one  reasonable  inference   can   be 
drawn  from  them,  the  question  is  one  of  law  for  the  court,  and  the 
case  may  be  taken  from  the  jury."     Id.  §  637.     In  Samples  v. 
Atlanta,  95  Oa.  110,  it  was  said:     "Although  a  traveler  may 
know  that  because  of  the  defective  construction  of  a  public  bridge 
in  a  city  there  is  some  danger  in  driving  ovej  it,  still  he  may 
recover  from  the  city  fur  injuries  sustained  in  so  doing,  if  it  clearly 
appears  that  iho  danger  was  not  obviously  of  such  a  character 
that  driving  over  the  biidge  would  necessarily  amount  to  a  want  of 
ordinary  and  reasonable  care  and  diligence,  and  if  it  also  appears 
that  in  dilving  over  the  bridge  the  plaintiff  did  in  fact  ob8er\'e 
such  care  and  diligence."     In  City  of  Atlanta  v.  Martin,  88  Oa, 
21,  22,  the  plaintiff  was  walking  on  a  sidewalk  when  the  dirt  gave 
way  or  crurabkd  off,  and  she  fell  into  a  ditch  between  the  side- 
walk and  the  street.    She  testified  that  "  she  had  been  at  the  place 
before,  but  did  not  know  much  of  its  condition;  knew  it  was 
not  a  paved  street,  and  not  a  very  good  street,  but  did  not  know 
it  was  so  dangerous,  or  she  would  not  have  gone  there."     She 
knew  that  there  was  a  gully  there,  but  did  not  know  the  ground 
was  crumbling.     "  By  coming  there  to  church  she  knew  that  the 
gully  was  by  the  side  of  the  sidewalk,  but  did  not  know  the  side- 
walk was  dangerously  narrow ;  never  noticed  or  thought  of  it" 
The  injury  occurred  at  night.      A  recovery  was  sustained.     In 
Dempsey  v.  Rome,  94  Oa.  420,  the  plaintiff  was  injured  at  night 
by  getting  his  foot  caught  in  a  hole  which  had  existed  for  two 
weeks  or  longer  in  a  plank  crossing  upon  one  of  the  streets  of  the 
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dty.  The  hole  was  about  ten  or  fifteen  inches  long,  three  inches 
wide,  and  two  or  three  inches  deep.  The  plaintiff  had  observed 
it  a  week  or  two  before  he  was  in jured,  and  at  the  time  he  step- 
ped into  it  he  ^  had  his  hands  in  his  pants  pockets,  was  walking 
very  peart,  and  wasn't  paying  any  attention."  It  was  held  to  be 
a  questidn  for  the  jury  whether  under  these  circumstances  he  was 
negligent  in  not  thinking  of  the  defect,  looking  out  for  it,  and 
taking  care  for  his  own  safety.  In  Mayor  etc,  of  Jackson  v. 
Boone,  93  Oa.  662,  where  the  plaintiff  leaned  against  a  gate  form« 
ing  part  of  a  railing  protecting  an  excavation  in  and  along  the 
margin  of  a  public  sidewalk  in  a  town,  and  the  gate  fell,  it  was 
held  that  '*  There  was  no  error  in  declining  to  charge  the  jury  that 
if  the  plaintiff  intentionally  leaned  upon  the  gate,  he  could  not 
recover  from  the  municipal  corporation ;  or  in  instructing  the  jury 
that  it  was  a  question  for  them  whether  or  not,  under  all  the  cir- 
cumstances, the  plaintiff  was  making  a  proper  and  legitimate  use 
of  the  gate  in  question."  Applying  these  principles  to  the  case  at 
bar,  it  was  alleged  that  the  defective  condition  of  the  sidewalk 
had  existed  for  about  six  months,  and  the  defendant  knew  of  it, 
or  by  the  exercise  of  ordinary  care  must  have  ascertained  it.  If 
the  existence  of  a  hole  in  a  public  street  was  sufficient  to  make 
the  case  one  for  submission  to  a  jury  on  the  question  of  n^li-  * 
gence  by  the  city  authorities  in  having  and  leaving  a  crossing  in 
that  condition,  as  was  held  in  the  case  of  Dempsey  v.  Borne,  supra, 
certainly  the  existence,  for  at  least  six  months,  of  a  hole  extend- 
ing from  a  third  to  half  way  across  a  public  sidewalk  and  averag- 
ing in  depth  from  two  feet  to  ten  inches,  would  be  sufficient  to 
authorize  the  submission  of  a  similar  issue  to  the  jury. 

4.  The  remaining  grounds  of  the  demurrer  as  argued  make  a 
single  point,  namely :  Did  the  declaration  show  that  the  plain- 
tiff could  have  avoided  the  injury  to  herself  by  the  use  of  or- 
dinary care,  so  as  to  prevent  a  recovery  ?  Again  we  apply  the 
principles  in  the  cases  above  cited  to  the  facts  of  the  present  case 
as  allied  in  the  declaration.  According  to  the  allegations,  the 
plaintiff  was  passing  along  a  public  sidewalk  which  the  municipal 
authorities  had  left  in  the  same  condition  for  six  months  or  more, 
as  one  of  its  sidewalks  for  use  by  the  public.  Her  mind  was 
occupied  with  her  business,  but  she  was  conscious  of  the  existence 
of  the  hole,  and  endeavored  to  pass  safely  around  it,  and  she 
thought  she  had  walked  a  sufficient  distance  from  the  edge  of  the 
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hole  to  pass  it  in  safety.  At  the  widest  point  of  the  hole  she 
passed  it  at  a  distance  of  from  five  to  ten  inches.  She  alleged 
that  it  never  occurred  to  her  that  the  earth  would  cave  in,  and 
that  she  was  exercising  care  at  the  time  of  the  injury.  In  the 
face  of  these  allegations,  which  the  demurrer  admits,  we  are 
unahle  to  hold  as  matter  of  law  that  the  conduct  of  the  plaintifP 
so  clearly  amounted  to  a  want  of  ordinary  care  as  to  make  the 
declaration  demurrable.  As  said  in  the  case  of  Wilson  v.  At- 
lanta, 63  Oa,  291,  supra,  while  the  city  and  the  passer  are  both 
required  to  exercise  ordinary  diligence,  the  duty  of  keeping  its 
streets  and  sidewalks  in  repair  rests  upon  the  city,  and  therefore 
ordinary  diligence  on  its  part  and  ordinary  diligence  on  the  part 
of  one  who  passes  along  a  sidewalk  do  not  imply  a  like  degree 
of  diligence  in  foreseeing  danger  and  guarding  against  it.  The 
argument,  therefore,  that  if  the  city  could  have  known  of  the 
danger  of  this  defective  sidewalk,  the  plaintiff  also  could  have 
known  of  it,  is  not  sound.  On  the  face  of  the  declaration  there 
is  nothing  to  show  that  the  place  where  the  plaintiff  stepped  was 
clearly  and  apparently  dangerous,  or  that  in  passing  along  a  public 
sidewalk  to  step  so  near  to  a  hole  was  necessarily  a  want  of  or- 
dinary care  on  her  part.  Nor  can  we  say  from  the  face  of  the 
declaration  that  an  ordinarily  prudent  person  would  not  have 
approached  so  near  to  the  hole.  This  case,  therefore,  does  not 
fall  within  the  ruling  made  in  City  of  Columbus  v.  Griggs,  113 
Oa.  597,  where  it  affirmatively  appeared  from  the  evidence  "that 
it  was  palpably  and  obviously  dangerous  to  attempt  to  drive  at 
night  over  that  place  in  the  street  at  which  the  injury  occurred ;" 
and  that  Griggs  '^with  full  and  accurate  knowledge  of  this  fact, 
voluntarily,  on  a  dark  night,  accompanied  by  another,  who  had 
like  knowledge,  in  a  buggy  with  the  latter  undertook  to  drive 
over  that  place ; "  and  that  "  they  actually  discussed  it  but  a  few 
moments  before  the  catastrophe  happened."  Nor  is  the  case  con* 
trolled  by  that  of  Sheats  v.  Borne,  92  Oa.  535,  where  the  monid* 
pality  was  negligent  in  causing  a  ditch  five  feet  wide  and  three 
or  four  feet  deep  to  be  cut  across  a  public  sidewalk  and  left  open 
for  several  weeks,  but  where  the  plaintiff,  a  female,  was  perfecUy 
aware  of  the  existence,  width,  and  depth  of  the  ditch,  and  either 
attempted  to  jump  across  it  or  stepped  into  the  bottom,  of  it 
on  a  rock  and  tried  to  step  out,  and  was  thus  injured.  Qeady 
in  such  a  case  she  had  no  cause  of  action.     In  the  case  of  ITent 
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V.  Southern  Bell  Telephone  Co.,  120  Oa.  980,  is  discussed  the  risk 
which  one  assumes  in  attempting  to  cross  over  a  ditch,  and  also 
the  fact  that  he  does  not  assume  the  danger  occasioned  by  latent 
and  unknown  defects.  In  the  present  case  the  plaintiff,  accord- 
ing to  her  allegations,  was  not  seeking  to  cross  over  a  ditch, 
excavation,  or  hole,  but  was  passing  along  a  public  sidewalk,  left 
open  by  the  municipal  authorities  for  public  passage,  and  was 
seeking  to  go  around  or  avoid  the  hole  which  the  city  had  per- 
mitted to  remain  there.  It  can  not  be  said  with  certainty,  from 
the  declaration,  that  she  failed  to  use  ordinary  care,  and  that  had 
she  done  so  the  injury  would  not  have  occurred.  Whatever  may 
appear  to  be  the  facts  when  the  evidence  is  introduced,  the  dec- 
laration should  not  have  been  dismissed  on  demurrer. 

JvdgTnent  reversed.     All  the  Justices  concur,  except  Simmons^ 
C,  c/.,  ahsent. 


LAMAR  V.  LAMAR. 


A  writ  of  ne  exeat  may  be  g]:aDted  in  this  State  at  the  instance  of  a  wife 
against  her  husband^  pending  an  application  for  alimony,  and  prior  to  any 
decree  therefor.  The  court,  in  determining  the  amount  of  bond  to  be  re- 
quired, will  exercise  a  sound  discretion  under  the  special  circumstances  of 
the  case,  having  due  regard  to  the  rank  of  the  parties  and  the  property  of 
the  husband,  so  as  to  prevent  oppression  or  extortion. 

Submitted  Jane  28,  —  Decided  August  4,  1906. 

Ne  exeat.  Before  Judge  Pendleton.  Fulton  superior  court. 
May  25,  1905. 

L.  L.  Lamar  brought  suit  against  her  husband,  Rufus  Lamar, 
for  permanent  alimony,  and  made  application  for  temporaiy  ali- 
mony. She  also  prayed  the  superior  court  for  a  writ  of  ne  exeat, 
alleging  that  her  husband  was  receiving  a  good  income  from  his 
labor,  amounting  to  about  twenty  dollars  per  month;  that  he 
bad  abandoned  her  by  forcing  her  to  leave  his  place  of  residence 
Mrithout  cause ;  that  she  was  without  means  of  support;  and  that 
he  was  preparing  and  threatening  to  leave  the  State  to  avoid 
supporting  her  and  their  minor  child.  The  application  was  duly 
verified,  and  the  writ  issued  under  the  order  of  the  judge.  A 
motion  was  made  to  dismiss  it,  which  was  refused,  and  the  de» 
fendant  excepted. 

Winfield  Jones,  fo»  plaintiff  in  error.     S.  C.  Crane,  contra. 
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Lumpkin,  J.  UDder  the  English  practice  the  writ  of  ne  exeat 
regno  was  a  prerogative  writ  which  issued  to  prevent  a  person 
from  leaving  the  realm.  In  America  it  has  been  treats,  not 
as  a  prerogative  writ,  but  as  a  writ  of  right  in  the  cases  in  which 
it  is  properly  grantable.  Li  r^ard  to  alimony  the  practice  of 
granting  the  writ  has  sometimes  been  said  to  have  arisen  from 
compassion,  and  because  the  ecclesiastical  courts  could  not  take 
bail  But  the  truer  ground  on  which  equitable  interference 
arose  would  seem  to  be,  that,  although  alimony  was  not  strictly 
an  equitable  debt,  yet  the  ecclesiastical  courts  were  unable  to  fur- 
nish a  complete  remedy  to  enforce  the  duty  of  payment  thereof; 
and  therefore  courts  of  equity  ought  to  interfere  to  prevent  the 
decree  from  being  defeated  by  fraud.  2  Story's  Eq.  Jur,  (13th 
ed.)  §§  1465,  1469,  1471,  1472.  As  to  whether  the  writ  will 
be  issued  in  cases  of  alimony  until  after  alimony  has  been  de- 
creed, there  has  been  some  diversity  of  opinion.  In  New  York, 
where  the  jurisdiction  as  to  divorce  and  alimony  was  vested  in 
the  court  of  chancery,  it  was  held  by  Chancellor  Kent  that  he 
would  pendente  lile  grant  the  writ  of  jie  exeat  republica  against 
the  husband,  upon  proper  application.  Denton  v,  Denton,  1 
John.  Ch.  364,  441.  On  the  other  hand,  in  Michigan,  it  was 
held  that  this  would  not  be  done.  Bailey  v.  Cad  well,  51  Mich. 
217.  In  1813  an  act  of  the  legislature  was  passed  in  this  State, 
which,  among  other  things,  declared  that  "The  judges  of  the 
superior  courts  shall,  and  they  are  hereby  authorized  to  grant 
writs  of  ne  exeat,  as  well  in  cases  where  the  debt  or  demand 
is  not  actually  due,  but  exists  fairly  and  bona  fide  in  expectancy 
at  the  time  of  making  application,  as  in  cases  where  the  demand  is 
due."  Cobb's  Dig.  525.  In  McOee  v.  McOte,  8  Oa.  295,  it  was 
held:  "A  writ  of  ne  exeat  may  be  granted  in  this  State,  prior 
to  any  decree  for  alimony.  The  court,  in  marking  the  writ, 
will  exercise  a  sound  discretion,  under  the  special  circumstances 
of  the  case, — having  due  regard  to  tlie  rank  of  the  parties  and 
the  property  of  the  husband,  so  as  to  prevent  oppression  or  ex- 
tortion." This  decision  cited  approvingly,  and  to  a  considerable 
extent  followed,  the  decision  of  Chancellor  Kent  in  Denton  r, 
Denton,  supra;  so  that  this  court  at  an  early  date  appears  to 
have  adopted  this  view  rather  than  that  since  announced  by  the 
Supreme  Court  of  Michigan.     The  fact  t^at  the  amount  of  ali- 
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mony  had  not  been  fixed  by  decree  was  not  considered  an  in- 
superable objection,  as  the  court  could  use  a  sound  discretion 
in  fixing  the  bond,  or  "  marking  the  writ." 

In  McQm  v.  Polk,  24  Oa.  406,  411,  it  was  said:  "In  bills 
for  account  and  administration  of  assets,  no  certain  balance  need 
be  sworn  to,  to  entitle  the  complainants  to  the  writ  of  ne  exeat. 
It  is  sufficient  if  there  is  a  clear  affidavit  of  assets  received." 
When  the  laws  of  this  State  were  first  codified  in  1863,  the 
grounds  for  the  writ  were  stated  in  section  3147.  It  declared 
that  "The  writ  of  ne  exeat  issues  to  restrain  a  person  from  leav- 
ing the  jurisdiction  of  the  State,  and  may  be  granted  in  the  fol- 
lowing cases :  1.  At  the  instance  of  a  creditor  whose  debt  is  not 
due,  or  where,  from  some  other  cause,  the  ordinary  process  is  not 
available  or  sufficient  against  his  debtor,  or  against  a  third  per- 
son secondarily  or  otherwise  under  any  circumstances  charge- 
able with  the  debt;"  after  which  follow  several  other  grounds 
for  the  issuance  of  the  writ.  Subsection  1,  just  quoted,  was 
carried  forward  into  the  Code  of  1868,  where  it  formed  a  part  of 
section  3159.  In  the  Code  of  1873  the  grounds  for  the  issuance 
of  the  writ  are  stated  in  section  3226.  In  that  section  item  1  of 
section  3159  of  the  previous  code  was  omitted  by  the  codifiers, 
on  the  ground  that  by  the  constitution  of  1868  (article  1,  par.  18) 
it  was  declared  that  there  should  be  no  imprisonment  for  debt. 
And  this  constitutional  declaration  has  been  continued  in  the  con- 
stitution of  1877  (article  1,  sec.  21).  This  provision  unquestion- 
ably prevents  imprisonment  for  a  mere  ordinary  debt,  and  the  writ 
of  ne  exeat  can  not  be  used  for  that  purpose.  But  alimony  does 
not  rank  as  a  mere  debt.  A  husband  can  be  directed  to  pay  ali- 
mony, and  for  a  failure  or  refusal  to  ^  comply  with  the  order  he 
may  be  imprisoned ;  and  this  has  been  held  not  to  conflict  with 
the  constitutional  provision  above  cited.  Carlton  v.  Carlton,  44 
Oa.  216;  Lewis  v.  Lewis,  80  Oa.  706.  The  striking  of  the  first 
item  of  this  section  of  the  Code  of  1863,  referring  to  the  writ  of 
ne  exeat,  did  not  have  the  effect  to  restore  the  English  rule  that 
the  claim  must  be  due'  or  reduced  to  judgment,  if  the  case  were 
one  where  the  writ  was  properly  grantable,  and  if  that  rule  ap- 
plied to  alimony. 

The  question  involved  in  the  present  case,  however,  is  not  left 
dependent  upon  reasoning  or  construction,  but  is  practically  de- 
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cided  in  the  case  of  Gibson  v.  PoMerson,  75  Oa.  549,  where  it 
was  said :  "  Where  a  bill  was  filed  in  aid  of  a  libel  for  divorce, 
and  the  principal  purpose  of  it  was  to  secure  the  wife's  alimony, 
with  proper  all^tions  and  proof,  the  chancellor  would  have 
authority  to  order  the  arrest  of  the  defendant,  and  to  require  him 
to  give  bond  and  security  for  his  compliance  with  any  order  that 
he  might  grant  in  the  divorce  case  then  pending,  for  the  payment 
of  alimony  to  his  wifa"  In  1870  an  act  was  passed  which 
authorized  a  suit  for  alimony  in  cases  where  the  husband  and 
wife  were  living  separately  or  were  in  a  bona  fide  state  of  separa- 
tion, and  no  action  for  divorce  was  pending.  The  proceeding 
provided  for  in  this  act  was  an  equitable  one,  and  authorized  the 
judge  to  grant  such  order  as  he  might  grant  if  the  application 
were  based  on  a  pending  libel  for  divorce,  "to  be  enforced  in 
the  same  manner,  together  with  any  other  remedy  applicable  in 
a  court  of  equity."  Acts  1870,  p.  413 ;  QvU  Code,  §  2467.  An 
apidication  for  temporary  alimony  under  this  section  b  to  be 
based  on  an  application  for  permanent  alimony.  Yeomans  v. 
Yeomans,  77  Ga.  124.  The  rulings  in  regard  to  alimony  pend- 
ing divorce,  and  the  issuing  of  a  writ  of  ne  exeat,  apply  as  well 
to  this  case  as  to  one  where  an  application  for  divorce  is  pending. 
JudgToent  affirmed.  All  the  Justices  concur,  except  Simmons, 
C  J.,  ahseiU. 


124  ig         COLLINSVILLE    GRANITE   COMPANY  v.   PHILLIPS,  and 

126  345,  vue  versa. 

129    3bO  1*  That  the  plaintiff  in  error  did  not  specify  his  exceptions  to  the  auditor's  re- 

port  as  part  of  the  record  to  be  certified  by  the  clerk  and  transmitted  to  this 

court,  but  incorporated  the  exceptions  in  his  bill  of  exceptions,  assigning 
error  separately  upon  tlie  ruling  of  the  court  overruling  each  of  the 
exceptions  to  the  auditor*s  report,  is  no  ground  for  dismissing  the  writ 
of  error. 
2.  The  bill  of  exceptions  of  the  Collinsville  Granite  Company  is  not  open  to 
the  objection  that  it  is  argumentative  and  does  not  assign  error  with  suffi- 
cient clearness  and  definiteness. 
8.  If  an  auditor  to  whom  a  case  has  been  referred  fails  to  embody  in  bis  report 
a  statement  of  fact  material  to  the  case  on  trial,  the  remedy  of  the  party  in- 
jured by  this  failure  is  to  ask  for  an  order  recommitting  the  report,  that  the 
omission  may  be  supplied.  .The  error  can  not  be  attacked  by  an  "excep- 
tion of  law  as  to  matter  not  appearing  on  the  face  of  the  record.'** 
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4.  While  the  original  petition  did  not  pray  for  a  judgment  for  mesne  profits, 
one  of  the  amendments  thereto  contained  the  equivalent  of  such  a  prayer ; 
and  there  was  evidence  to  warrant  the  finding  of  the  auditor  on  this 
subject. 

6.  Where  a  deed  made  by  an  administrator  recited  the  authority  given  by  the 
ordinary  of  the  county  to  sell  at  public  outcry  the  land  covered  by  the 
deed,  **  with  the  exception  of  all  the  granite  on  said  lot  of  land,'^  but  in  the 
granting  clause  failed  to  make  reference  to  the  granite,  it  will  be  presumed 
that  the  administrator  did  not  undertake  to  exceed  his  authority,  and  that 
there  was  no  intention  to  pass  title  to  the  granite. 

6.  Where  the  habendum  clause  in  a  deed  contained  an  exception  which  was 
not  referred  to  in  the  granting  clause,  the  exception  was  not  void  for  repug- 
nancy, if  it  clearly  appears  that  it  was  the  intention  of  the  parties  to  make 
such  exception.  - 

7.  Where  the  ownership  of  the  surface  of  land  and  that  of  the  minerals  on  the 
land  are  in  different  persons,  the  owner  of  the  surface  has  an  implied  right 
to  support,  either  natural  or  artificial,  for  his  land. 

8.  It  is  possible  for  one  to  own  the  title  to  minerals  and  yet  not  have  the  right 
to  take  possession  of  his  property.  Thus,  where  the  ownership  of  the  sur- 
face and  the  mineral  interest  are  in  different  persons,  and  the  mineral  is  of 
such  a  character  that  it  can  only  be  worked  from  above,  after  removing  the 
surface  soil  (e.  g.,  granite),  the  owner  of  the  minerals  has  no  right  to  remove 
his  property  until  it  has  become  exposed  by  the  removal  of  the  soil. 

0.  A  deed  conveyed  realty,  **  with  the  exception  of  at!  the  granfte  on  said  lot 
of  land.**  HMy  that  the  owner  of  the  granite  had  title  to  all  of  that  min- 
eral on  the  land  ;  not  merely  that  which  was  exposed  at  the  time  the  deed 
was  made.  This  was  so  regardless  of  his  right  to  disturb  the  soil  for  the 
purpose  of  removing  the  granite.  When,  from  the  washing  away  of  the 
soil  or  from  other  causes,  other  granite  became  exposed,  he  had  the  right  to 
remove  it. 

10.  When  the  plaintiff  in  an  action  of  ^*  complaint  for  land  **  files  amendments, 
which  are  allowed,  praying  equitable  relief  in  aid  of  his  petition,  and  such 
petition  as  amended  is  duly  answered,  the  proceeding  is  converted  into  an 

•  equity  case ;  so  that  when  the  same  is  referred  to  an  auditor,  exceptions  of 
fact  to  his  report  need  not  be  submitted  to  a  jury  unless  the  judge  approves 
them,  and  whether  they  shall  be  approved  is  a  matter  addressed  t6  the  sound 
discretion  of  the  judge. 

11.  Where  a  deed  described  the  property  convejred  as  containing  ninety  acres, 
more  or  less,  and  being  the  north  half  of  a  designated  lot  of  land,  and  it  ap- 
peared that  the  land  lot  in  question  contained  more  than  two  hundred  acres, 
the  description  by  the  number  of  acres  should  give  way  to  that  by  the  sub- 
division of  the  land  lot. 

12.  A  security  deed  can  not  be  the  foundation  upon  which  to  begin  a  prescrip- 
tion by  seven  years  possession  under  color  of  title,  so  long  as  the  possession 
of  the  premises  is  not  surrendered  to  the  grantee  therein,  but  still  remains 
in  the  grantor. 

18.  When  the  grantor  in  a  deed  describes  the  property  which  he  therein  conveys 
as  all  of  his  interest,  as  heir  at  law  of  another,  in  described  land,  the  deed  is 
admissible  in  evidence  in  favor  of  one  claiming  to  derive  title  to  the  land 
from  him.     What  the  grantor's  interest  in  the  land,  if  any,  was  at  the  time 
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the  deed  was  execated  may  be  shown  by  other  evidence,  the  value  of  the 
deed  as  evidence  of  title  depending  upon  proof  of  such  interest. 

14.  Where  the  description  of  the  property  conveyed  in  a  deed  is  "one  fourth 
interest  ^^  in  a  definitely  described  lot  of  land,  the  description  is  not  *'8o 
vague,  indefinite  as  to  be  void,'*  but  is  an  accurate  description  of  a  frac- 
tional interest  in  land. 

16.  One  may  show  title  to  a  mineral  interest  in  land  by  showing  an  unrestricted 
title  to  the  land  wherein  the  mineral  is  contained. 

16.  An  exception  of  law  to  an  auditor's  report  does  not  properly  present  any 
question  for  determination  by  the  court,  when  it  complains  of  the  admission 
or  the  rejection  of  evidence,  whether  the  same  be  oral  or  documentary,  and 
fails  to  disclose  upon  its  face,  or  by  an  exhibit  attached  to  the  exception  and 
referred  to  therein,  what  the  substance  of  such  evidence  was,  or  to  point  out 
where  in  the  auditor's  brief  of  evidence  the  same  may  be  found.  The  same 
rule  obtains,  in  an  equity  case,  in  reference  to  an  exception  of  law  or  of  fact 
to  a  finding  of  the  auditor  which  involves  a  consideration  of  the  evidence 
upon  which  such  finding  was  based.  Armstrong  v.  Winter,  122  ^o.  869» 
and  cit.  ;  First  State  Baiik  v.  AverOy  ante,  698. 

17.  Where  in  a  suit  for  tiie  recovery  of  realty  the  plaintiff  relies  on  a  receiver's 
deed  as  a  link  in  his  chain  of  title,  the  fact  that  the  defendant  in  the  case  on 
trial  was  no  party  to  the  action  which  resulted  in  the  decree  under  which 

•  the  receiver  sold  the  property  affords  no  ground  for  excluding  the  deed  from 
evidence. 

18.  Where  the  receiver  sold  such  realty  under  and  by  direction  of  a  consent 
decree,  as  the  property  of  the  parties  to  the  cause  wherein  such  decree 
was  rendered,  the  fact  that  he  was  not,  at  the  time  of  the  sale,  in  possession 
of  all  of  such  property  would  not  render  such  deed  inadmissible  in  evidence. 

19.  The  fact  that  an  administrator  bid  off  the  property  at  the  receiver's  sale  and 
that  it  was  sold,  in  part,  as  the  property  of  his  intestate's  estate,  did  not 
render  the  sale  and  the  deed  made  in  pursuance  thereof  void,  and  such  deed 
when  offered  in  evidence  in  the  ejectment  suit  could  not  be  collaterally 
attacked  on  this  ground  by  the  defendant. 

20.  Where  the  question  at  issue  was,  who  owned  the  grunite  interest  in  a 
certain  lot  of  land,  it  was  not  competent  for  a  witness  to  testify  that  granite 
quaiTied  on  this  lot  belonged  to  the  party  who  had  quarried  it. 

21.  An  exception  to  the  admission  of  testimony  which  was  objected  to  by  the 
exceptor  presents  no  question  for  determination,  when  it  fails  to  disclose 
what  the  testimony  admitted  was,  but  merely  gives  the  question  pro- 
pounded to  the  witness. 

22.  Wbei-e  the  ground  of  an  exception  to  the  admission  of  the  answer  of  a 
witness  can  not  be  imderstood  from  the  exception  itself,  but  is  so  vagoe 
and  uncertain  that  it  can  not  be  comprehended  without  searchhig  through 
the  brief  of  evidence  for  light  upon  the  subject,  it  presents  no  question  for 
the  court's  deteiinination. 

28.  An  afladavit  made  by  one  under  whom  the  defendant  claimed,  while  such 
person  was  in  possession  of  the  land,  wherein  he  admitted  that  he  did  not 
own  the  **  rock  or  granite  "  interest  therein,  was  not  inadmissible  in  evidence 
because  the  affiant  was  dead,  nor  because  it  was  an  affidavit  used  in  pre- 
vious litigation  concerning  the  property  to  which  the  defendant  in  the  case 
on  trial  was  not  a  party. 
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24.  Where  a  party  to  an  acticn  of  the  present  character  requests  the  auditor 
to  whom  the  case  has  been  referred  to  personally  visit  and  inspect  the  prem- 
ises in  dispute,  he  can  not  afterwards  object  to  the  impression  produced 
on  the  mind  of  the  auditor  by  such  inspecdon. 

25.  A  mere  statement  by  the  auditor  that  '*  this  personal  inspection  had  con- 
siderable influence  on  the  mind  of  the  auditor  in  arriving  at  the  conclu- 
sion and  recommendation  he  hereinafter  makes,*'  and  that,  ^^  in  his  opin- 
ion, much  of  the  evidence  and  practically  all  of  the  objections  to  the  in- 
troduction thereof  play  a  very  unimportant  part  in  a  proper  adjudication 
of  the  question  submitted,''  is  not  a  finding  by  the  auditor  and  can  not 
be  excepted  to  as  such. 

26.  Where  the  auditor  found  a  partictilar  portion  of  the  premises  in  dispute 
in  favor  of  the  plaintifl  and  described  it  by  metes  and  bounds,  an  excep- 
tion to  such  finding  upon  the  gix>und  that  **one  of  bis  boundary  lines  is 
indefinite,  uncertain,  and  impossible  to  locate,"  without  indicating  which 
boundary  line  is  referred  to,  is  not  properly  made. 

27.  In  this  suit,  only  the  **^ exposed  granite  "  could  be  recovered  by  the  plain- 
tiff. Land  whereon  the  granite  was  not  exposed  could  not  be  recovered, 
even  thou^  it  was  not  suitable  for  cultivation. 

26.  It  is  not  ground  for  exception  to  a  decree  rendered  upon  the  report  of  an 
auditor,  that  the  amount  of  the  recovery  in  favor  of  the  plaintiff  therein 
is  less  than  the  evidence  before  the  auditor  authorized. 
29.  When,  in  a  case  of  this  character  the  court,  upon  the  prayer  of  the  plain- 
tiff, enjoins  the  defendant,  from  quariying  stone  upon  the  property 
awarded  by  the  decree  to  the  plaintiff,  it  is  not  error  to  also  enjoin  the 
.  plaintiff  from  interfering  with  the  property  therein  awarded  to  the  de- 
fendant. 

Argued  February  10,— I>ecided  August  5,  1906. 

Equitable  petition.  Before  Judge  Roan.  DeKalb  superior 
court.     June  4,  1904. 

DuBignon  &  Alston  and    C,   W.  Smith,  for  plaintiff. 

Thomas  F.  Corrigan,  Bishop  &  Ripley,  and  D,  P.  Phillips,  for 
defendant. 

Fish,  P.  J.  The  Collinsville  Granite  Company  brought  an 
action,  in  the  form  of  "  complaint  for  land,"  against  R  0.  Phillips, 
to  recover  "all  of  the  exposed  granite  upon  one  hundred  and 
twenty -three  acres  of  land,  more  or  less,  in  land  lot  one  hundred 
and  eighty-four  of  the  sixteenth  district  of  DeKalb  county, 
Georgia,"  which  was  described  with  particularity  in  the  petition. 
Two  amendments  to  the  petition  were  allowed,  both  of  which  in- 
voked the  equitable  powers  of  the  court.  In  one  it  was  alleged 
that  Phillips  did  not  own  or  hold  title  to  the  property  in  dispute, 
but  was  tenant  in  po^ession  under  a  bond  for  title  from  one  G. 
W.  Johnson ;  that  the  deeds  under  which  the  defendant  claimed 
expressly  stipulated  that  the  exposed  granite  was  reserved  from 
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the  conveyances;  that  Phillips  was  mining  stone  upon  the  prop- 
erty, and  extending  his  operations  to  other  quarries  which  had 
not  theretofore  been  opened;  that  he  was  insolvent,  and  the 
plaiutiflF  was  on  that  account  without  redress  for  the  waste  that 
would  be  committed ;  and  an  injunction  was  prayed  to  restrain 
the  defendant  or  his  agents  from  quarrying  stone  on  the  prop- 
erty. The  other  amendment  prayed  for  an  accounting  for  the 
stone  already  quarried  by  PhilUps,  and  also  that  a  receiver  be 
appointed  to  take  charge  of  the  property,  or  to  take  account 
of  the  income  and  of  the  stone  quarried ;  and  that  the  plaintiff 
have  judgment  for  the  value  of  the  stone  thus  removed  by 
Phillips.  In  pursuance  of  the  prayers  of  these  amendments,  or 
ancillary  petitions,  temporary  restraining  orders  were  granted, 
but  these  were  subsequently  modiiSed  by  an  order  granting  leave 
to  the  defendant  to  operate  the  quarries  until  the  final  hearing 
of  the  petition,  provided  he  should  give  bond  with  security  to 
indemnify  the  plaintiff  for  any  damage  to  the  property  by  rea- 
son of  his  use  of  it.  The  defendant  gave  the  bond  required, 
and  continued  in  possession  of  the  property.  The  answer  of  tJie 
defendant  denied  the  material  allegations  of  the  petition,  and 
claimed  that  he  was  entitled  to  possession  of  the  property  sued 
for,  under  a  bond  for  title  from  one  Johnson.  It  was  also  denied 
that  thef"  deeds  under  which  the  defendant  claimed  contained  any 
reservation  of  the  exposed  granite  on  the  property  conveyed. 
The  case  was  referred  to  an  auditor,  who  duly  reported  his  find- 
ings to  the  court.  Both  the  plaintiff  and  the  defendant  filed  ex- 
ceptions of  law  and  of  fact  to  the  auditor's  report ;  but  all  excep- 
tions were  overruled,  and  a  decree  was  framed  substantially  fol- 
lowing the  report  Both  parties  excepted  to  the  decree,  and  the 
case  is  now  before  this  court  for  review. 

1,  2.  A  motion  was  made  by  Phillips  to  dismiss  the  writ  of 
error  sued  out  by  the  ColUnsville  Granite  Company,  on  the 
grounds  (1,  2)  that  the  bill  of  exceptions  did  not  specify  the 
exceptions  of  law  and  fact,  the  overruling  of  which  was  assigned 
as  error,  as  part  of  the  record  to  be  sent  to  this  court,  the  excep- 
tions being  incorporated  in  the  bill  of  exceptions  and  error 
assigned  on  them  separately;  (3)  that  thg  bill  of  exceptions  is 
argumentative,  and  not  confined  to  the  errors  complained  of.  We 
know  of  no  reason  why  a  plaintiff  in  error  may  not,  if  he  sees  fit. 
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bring  exceptions  u>  an  auditor's  report  to  this  court  in  his  bill 
of  exceptions  rather  than  in  the  transcript  of  the  record,  so  long 
as  they  are  duly  certified  by  the  trial  judge  who  overruled  them. 
While  the  practice  of  bringing  exceptions  to  an  auditor's  report  to 
this  court  in  a  bill  of  exceptions,  instead  of  specifying  them  as 
part  of  the  record  to  be  transmitted  by  the  clerk  of  the  court 
below,  may  be  open  to  objection,  the  writ  of  error  will  not  be  dis- 
missed on  this  account.  This  question  is  settled,  in  principle,  by 
the  decision  in  Burkhalter  v.  Oliver,  88  Ga.  473,  where  this  court 
declined  to  dismiss  a  writ  of  error  on  the  ground  that  the  dif- 
ferent grounds  of  the  motion  for  a  new  trial  were  set  out  in  the 
bill  of  exceptions  and  error  assigned  thereon  separately,  the 
motion  not  being  brought  up  in  the  transcript  of  the  record.  Nor 
is  there  any  merit  in  the  ground  that  the  bill  of  exceptions  is 
argumentative.  Every  bill  of  exceptions  should  be  argumentative 
to  the  extent  of  setting  out  the  reasons  why  the  judgment  or  rul- 
ing complained  of  is  allied  to  be  erroneous.  The  bill  of  excep- 
tions now  under  discussion  came  up  to  the  full  requirements 
of  the  law  in  the  clearness  and  definiteness  with  which  error  was 
assigned ;  and  the  writ  of  error  will  not  be  dismissed. 

3.  The  bill  of  exceptions  filed  by  Phillips  complains  that  the 
court  erred  in  overruling  his  exceptions  of  law  and  of  fact  to  the 
auditor's  report,  and  in  rendering  judgment  for  the  plaintiff 
for  mesne  profits.  The  exceptions  of  law  were  twenty-five  in 
number.  One  of  these  purports  to  be  an  exception  <'  as  to  matter 
not  appearing  on  the  face  of  the  record,"  and  complains  that  the 
auditor  erred  in  not  stating  in  his  report  that  the  plaintiff  made  an 
admission  in  judico  which  was  alleged  to  have  had  a  material 
bearing  on  the  case  on  tfiaL  We  know  of  no  rule  of  law  permit- 
ting a  party  to  except  in  this  manner  to  the  failure  of  the  auditor 
to  embody  material  statements  in  his  report.  Exceptions  should 
go  to  what  the  auditor  reported,  not  to  what  he  did  not  report 
This  is  so  for  the  very  excellent  reason  that  in  the  absence  of 
a  report  from  the  auditor  the  court  has  no  way  of  ascertaining 
whether  the  matter  complained  of  is  true  or  not.  If,  indeed,  the 
auditor's  report  was  not  full  enough>  the  defendant  should  have 
prayed  the  court  for  an  order  recommitting  the  report,  so  that  the 
aUeged  omissions  could  have  been  supplied  in  the  regular  and 
legal  manner.     Civil  Code,  §  4593. 


Digitized  by  CjOOQIC 


836       COLLINSVILLB  QRANITE  CO,  v.  PHILLIPS,     (123 

4  The  assignment  of  error  complaining  of  the  judgment  for 
mesne  profits  does  not  complain  that  the  amount  allowed  by  the 
court  was  incorrect  or  was  arrived  at  in  an  erroneous  manner,  but 
merely  that  there  was  no  evidence  to  authorize  any  judgment  for 
mesne  profits  at  all,  and  that  such  a  judgment  was  not  warranted 
by  the  pleadings.  This  contention  is  without  merit.  While  the 
original  petition  did  not  pray  in  express  terms  for  a  judgment  .for 
mesne  profits,  one  of  the  amendments  thereto  contained  a  prayer 
on  which  such  a  judgment  could  be  based,  viz. :  that  plaintiff 
have  judgment  for  the  value  of  the  stone  which  defendant  had 
quarried  from  the  land.  Cunningham  v.  Morris,  19  Oa,  583. 
The  report  of  the  auditor  affirmatively  shows  that  ample  evidence 
was  introduced  to  warrant  a  finding  for  mesne  profits. 

5,  6.  Two  deeds  were  introduced  by  the  plaintiff,  neither  of 
which  formed  any  part  of  ite  chain  of  title,  but  each  of  which  the 
plaintiff  claimed  was  a  part  of  the  chain  of  title  under  which  the 
defendant  held.  They  were  evidently  introduced  for  the  purpose 
of  showing  that  W.  H.  Braswell,  under  whom  the  defendant 
claimed,  never  acquired  any  title  to  the  granite  in  dispute,  and, 
therefore,  those  who  derived  title  through  him  never  acquired  any 
title  to  such  granite.  How  the  plaintiff  obtained  possession  of 
these  dee^s  does  not  appear.  They  do  not  appear  to  have  been 
produced  on  the  trial  by  the  defendant,  under  notice  served 
upon  him  for  this  purpose.  The  question  whether  the  plaintiff 
could,  by  the  introduction  of  these  deeds,  show  that  as  the  de- 
fendant claimed  under  Braswell  he  must  also  claim  under  the 
grantors  in  these  deeds,  does  not  appear  to  have  been  made  at 
any  stage  of  the  case ;  but  the  case  seems  to  have  been  tried  on 
the  theory,  apparently  acquiesced  in,  or*  not  contested,  by  the 
defendant,  that  whatever  paper  title  the  defendant  had  was 
derived  from  the  grantors  in  these  conveyances ;  and  in  the  brief 
of  his  counsel  filed  in  this  court  it  is  admitted  that  these  grantors 
were  his  predecessors  in  title.  As  we  shall  presently  see,  each  Of 
these  deeds  purported  to  convey  the  land  therein  described,  with 
the  exception  of  the  granite.  The  proper  l^al  construction  of 
these  two  deeds  was  considered  by  the  auditor  to  be  the  main 
and  controlhng  question  in  the  case,  and  neither  party  was  satis- 
fied with  the  construction  which  he  placed  upon  them  in  his  find- 
ings of  law,  and  hence  each  party  filed  exceptions  of  law  to  such 
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findings.  The  fim  of  these  deeds,  in  point  of  time,  was  from 
White,  administrator  of  Boyd,  to  Wheeler.  It  was  executed  in 
1854,  and  recited  that  it  was-  made  by  virtue  of  an  order  of  the 
court  of  ordinary  of  Newton  county,  granting  leave  to  the  admin- 
istrator to  sell,  as  the  property  of  his  decedent,  ^  lot  one  hundred 
and  eighty-foulr  in  the  sixteenth  district  of  originally  Henry,  now 
DeKalb  county,  containing  two  hundred  and  two  and  one  half 
acres,  with  the  rights,  members,  and  appurtenances  thereunto 
belonging,  with  the  exception  of  all  the  granite  on  said  lot  of 
land,  the  right  of  way  to  the  Gteorgia  Railroad,  and  the  widow's 
dower."  The  granting  clause  of  the  deed  was  as  follows :  "  The 
said  David  T.  White,  administrator  as  aforesaid,  hath  granted,  .  . 
unto  the  said  Simeon  Wheeler,  his  heirs,  executors,  administra- 
tors, and  assigns,  the  said  parcel  of  land,  with  all  the  rights, 
members,  and  appurtenances  thereunto  belonging,  unto  the  said 
Simeon  Wheeler,  or  any  wise  appertaining,  to  his  heirs,  executors, 
administrators,  and  assigns,  to  his  and  their  own  proper  use,  bene- 
fit, and  behoof."  Subsequently  Wheeler  executed  a  deed  to 
BrasweU,  which,  in  the  granting  clause,  undertook  to  convey  to 
the  grantee  ninety  acres  of  land  lot  184  in  DeKalb  county,  but 
in  the  habendum  clause  excepted  "  the  granite  on  said  lot."  The 
auditor  held  that  under  these  deeds  ''all  the  arable  and  all  the 
cultivatable  land  passed  to  the  grantees  therein  mentioned,  but 
that  the  exposed  granite  on  this  lot  of  land  was  reserved  to  the 
grantors,  their  heirs  and  assigns;"  but  he  also  expressly  ruled: 
**  that  the  true  intention  and  meaning  of  the  parties  was  to  re- 
serve only  such  granite  as  was  exposed  at  that  time.  For  it  ap- 
pears from  the  evidence  that  underlying  all  of  the  soil  on  said  lot 
of  land  is  a  foundation  of  granite  capable  of  being  quarrt^.  It 
appears  to  the  auditor  that  it  could  not  have  been  within  the  in- 
tention of  the  parties  to  these  deeds,  notwithstanding  the  lan- 
guage used  in  these  deeds,  to  attempt  to  reserve  the  support 
and  foundation  of  the  cultivatable  soil  conveyed.  .  .  To  say 
the  least  of  it,  the  plaintiff  in  the  case  at  bar  can  not  com- 
plain at  this  construction,  because  in  the  declaration  filed  the 
plaintiff  only  sued  for  'the  exposed  granite'  'on  this  land  lot" 
Contrary  to  tlie  auditor's  expectations,  however,  the  plaintiff  (Jid, 
as  we  have  already  stated,  complain  of  his  construction  of  the 
deeds,  contending  that  its  suit  was  for  the  granite  which  was  ex- 
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posed  at  tl)e  time  df  the  commeDcement  of  the  action,  and  not 
when  the  deeds  were  executed ;  and  further  contending  that  the 
deeds  C4>nveyed  to  the  grantees  no  interest  whatever  in  the  granite 
on  the  land.  The  defendant  was  equally  dissatisfied,  insisting 
that  the  exceptions  in  the  deeds  were  void  for  vagueness  and  for 
repugnance  to  the  granting  clauses. 

We  are  clear  that  there  is  no  merit  in  the  contention  of  the  de- 
fendant that  the  exception  of  the  granite  in  the  deeds  referred  to 
was  void  for  inconsistency,  and  that  the  deeds  passed  title  to  the 
entire  interest  in  the  land,  including  the  granite.  **  The  strictness 
of  the  ancient  rule  as  to  repugnancy  in  deeds  is  much  relaxed,  so 
that  in  this,  as  in  other  cases  of  construction,  if  clauses  or  parts 
are  conflicting  or  repugnant,  the  intention  is  gathered  from  the 
whole  instrument."  13  Cyc.  618.  See  also  Civil  Code,  §  3673; 
Thurmond  v.  Thurmond,  88  Oa.  182 ;  Bray  v.  McOiiUy,  94  Oa. 
192 ;  Bollins  v.  Davis,  96  Oa.  107 ;  Henderson  v.  Sawyer,  99 
Oa.  234.  It  was  clearly  the  intention  of  the  grantors  in  the 
deeds  from  White,  administrator,  to  Wheeler,  and  from  Wheeler 
to  Braswell,  not  to  convey  certain  granite  on  the  land  (whether 
the  exception  extended  to  all  the  granite  or  only  to  that  which 
was  at  the  time  exposed  will  be  considered  later);  and  that  inten- 
tion will  not  be  defeated  by  tlie  failure  of  the  person  who  drew 
the  instrument  to  make  the  exception  specifically  in  the  granting 
clause  of  the  deed.  In  the  deed  from  White  to  Wheeler,  the  in- 
strument recited  that  it  was  made  in  pursuance  of  an  order  of  the 
court  of  ordinary  of  Newton  county,  and  that  the  authority 
granted  by  that  order  did  not  extend  to  the  granite  on  the  land. 
In  the  face  of  this  recital  it  can  not  be  assumed  that  the  grantor 
intended  to  exceed  his  authority  and  convey  more  than  he  was 
entitled  to  convey.  And  the  deed  from  Wheeler  to  Braswell,  read 
in  connection  with  that  from  Wliite  to  Wheeler,  leaves  no  doubt 
that  it  was  the  intention  of  the  parties,  that  title  to  the  granite 
should  not  pass. 

7-9.  The  deed  from  White,  administrator,  to  Wheeler  con- 
veyed land  lot  184,  <^  with  the  exception  of  all  the  granite  on  said 
lot  of  land,"  the  widow's  dower,  and  the  right  of  way  of  the  Geor- 
gia Railroad.  That  from  Wheeler  to  Braswell  conveyed  ninety 
acres  of  land  lot  184,  "with  the  exception  of  the  granite  on  said 
lot"     It  would  seem,  at  first  glance,  that  these  deeds  passed  do 
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title  to  any  of  the  granite  on  the  land  which  they  covered.  It  ap- 
peared, however,  that  underlying  all  of  the  soil  on  this  land  lot 
was  a  foundation  of  granite, capable  of  being  quarried ;  and  the  au- 
ditor therefore  held  that  it  was  the  intention  of  the  grantors  to 
except  or  reserve  only  that  granite  which  was  exposed  at  the 
time  the  deeds  were  made.  We  can  not  agree  with  this  construc- 
tion. It  is  true  that  it  appeared  that  in  quarrying  granite  it  was 
necessary  to  remove  the  covering  soil,  and  that  it  was  impossible 
to  mine  it  from  beneath  the  ground  like  other  minerals ;  and 
therefore  that  if  the  rights  of  the  owner  of  the  soil  were  subordi- 
nated to  those  of  the  owner  of  the  granite,  the  result  would  be 
practically,  to  deprive  the  former  of  all  that  he  was  supposed  to 
get  under  his  deed.  "  Where  one  grants  the  surface  of  land  and 
reserves  the  minerals,  or  grants  the  surface  to  one  and  the  miner-  . 
als  to  another,  an  implied  right  to  support  of  the  surface  passes 
with  the  grant  of  the  surface..  This  does  not  mean  that 
all  of  the  mineral  does  not  belong  to  the  mineral  owner,  but 
that  he  can  not  get  it  out  without  leaving  a  sufficient  support, 
natural  or  artificial,  for  the  surface."  18  Am.  &  Eng.  Enc.  L 
(2d  ed.)  556-557.  See  also  the  opinion  of  Lord  Campbell  in 
Smart  v.  Morton,  85  K  C.  L.  30.  It  would  seem,  then,  that  in 
the  case  of  granite,  where  it  is  impossible  to  remove  the  min- 
eral without  disturbing  the  surface  soil  and  completely  destroy- 
ing the  benefits  accruing  to  the  owner  of  the  surface,  if  the 
ownership  of  (he  mineral  is  in  one  person  and  that  of  the  sur- 
face in  another,  the  former  could  only  exercise  his  rights  in 
taking  out  such  granite  as  was  exposed,  from  one  cause  or  an* 
other^  by  the  removal  of  the  surface  soiL  But  it  must  be  borne  in 
mind  that  no  part  of  the  granite  passed  to  the  grantees  in  the 
deeds  now  under  construction.  If  the  grantor  in  the  first  of  these 
deeds  had  title  to  the  granite,  it  remained  in  him,  though  he  may 
not  have  had  the  right  to  take  possession  of  his  property.  If  he 
had  title  to  the  granite,  he  owned  the  entire  granite  interest  in  the 
lot,  not  merely  that  which  was  exposed  at  the  time  the  deed  was 
executed ;  and  when  for  any  cause  other  granite  became  exposed, 
it  was  his  right  to  quarry  it.  The  auditor,  in  his  report,  states 
that  he  is  confirmed  in  his  opinion  that  the  deed  being  construed 
excepted  only  the  granite  that  was  exposed  at  the  time,  by  rea- 
son of  the  verdict  and  decree  in  certain  litigation  over  the  title 
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to  this  property  ia  the  year  1888,  which  constituted  a  part  of 
the  plaintifTs  chain  of  title.  We  have  carefully  examined  the 
verdict  and  decree  referred  to,  and  have  been  unable  to  arrive  at 
the  same  conclusion  in  regard  thereto  as  did  the  auditor.  From 
the  abstract  of  the  record  in  that  litigation,  appearing  in  the  brief 
of  evidence  in  the  present  case,  it  appears  that  "  the  jury  found  as 
follows :  The  title  to  the  property  in  dispute,  to  wit,  the  ex- 
posed granite  on  land  lot  184  in  the  16th  district  of  originally 
•Henry,  now  DeKalb  county,  Georgia,  shall,  and  it  is  then,  and 
is  hereby  confirmed  as  follows."  Then  follows  the  finding  of  the 
jury  as  to  the  parties  entitled  to  the  possession ;  and  it  further 
appears  that  **  on  that  verdict  decree  was  entered  in  accordance 
therewith."  The  term  "  exposed  granite "  is  used  in  the  verdict, 
and  presumably  the  decree  settled  the  title,  as  between  the  par- 
ties to  that  litigation,  to  the  ''exposed  granite;"  but  we  see  no 
reason  to  conclude,  on  this  account,  that  a  deed  made  in  1854, 
conveying  described  land,  **  vnth  the  exception  of  all  the  granite 
on  said  lot  of  land,"  conveyed  to  the  grantee  the  land  except  only 
that  granite  which  was  exposed  in  1854  If  we  are  correct  in  the 
view  that  none  of  the  granite  on  land  lot  184  passed  under  the 
deed  from  White,  administrator,  to  Wheeler,  and  if  the  Collins- 
ville  Granite  Company  now  has  title  to  all  the  granite,  exposed 
or  concealed,  regardless  of  its  right  to  remove  that  granite,  it  fol- 
lows that  its  suit  in  1902  for  the  exposed  granite  on  the  land 
should  not  be  construed  as  an  action  for  the  granite  which  was 
exposed  in  1854,  but  as  an  action  for  the  recovery  of  the  gran- 
ite exposed  at  the  time  the  suit  was  brought. 

10.  Complaint  is  made  by  the  defendant  that  the  court  erred 
in  overruling  his  exceptions  of  fact  to  the  auditor's  report,  with- 
out submitting  the  issues,  of  fact  raised  thereby  to  a  jury.  The 
case,  in  its  inception,  was  one  at  law,  but  the  amendments  filed 
by  the  plaintiff  to  its  petition,  which  were  allowed  and  answered, 
invoked  the  equitable  relief  of  injunction,  accounting,  and  re- 
ceiver, in  aid  of  the  common-law  relief  sought  in  the  original 
petition.  It  is  true  that  no  injunction  was  granted  or  receiver 
appointed,  but,  in  lieu  of  an  injunction  and  receiver,  the  court 
required  the  defendant  to  give  bond  to  indemnify  the  plaintiff 
against  the  alleged  threatened  injury  which  the  equitable  amend- 
ments sought  to  prevent     The  cause  of  action  was  thus  con- 
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verted  from  a  legal  into  an  equitable  one,  and  it  was  not  neo~ 
essary  for  the  court  to  submit  the  exceptions  of  fact  to  the  audi- 
tor's report  to  a  jury,  unless  they  were  approved ;  and  whether 
they  should  be  approved  was  in  the  discretion  of  the  judga 
Austin  v.  Southern  Home  Building  &  loan  Asso.,  122  Oa.  439. 
11.  The  auditor  in  his  report  held  that  there  were  but  three 
controlling  questions  for  his  decision,  viz.,  (1)  the  construction 
to  be  given  the  deeds  from  White,  administrator,  to  Wheeler,  and 
from  Wheeler  to  Braswell;  (2)  what  part  of  the  property  sued 
for  was  covered  by  those  deeds ;  and  (3)  what  granite  was  ex- 
posed on  the  90  acres  of  land  conveyed  by  the  deed  from  Wheeler 
to  BraswelL  In  view  of  the  ruling  that  we  have  made  on  the 
first  of  these  questions,  it  is  apparent  that  the  third  is  immaterial ; 
for  if  the  deeds  did  not  convey  any  of  the  granite  on  the  land,  it 
makes  no  difference,  so  far  as  this  discussion  is  concerned,  what 
granite  was  exposed  when  those  deeds  were  made,  or  whether 
any  was  exposed.  This  question,  therefore,  will  not  be  con- 
sidered. There  is  no  difficulty  in  determining  what  land  was 
conveyed  by  the  deed  from  White,  administrator,  to  Wheeler. 
All  of  land  lot  184,  except  the  granite,  the  right  of  way  of  the 
Georgia  Railroad,  and  the  widow's  dower,  was  embraced  in  that 
deed.  The  deed  from*  Wlieeler  to  Braswell  conveyed  "all  that 
tract  or  parcel  of  land  situate,  lying,  and  being  in  the  sixteenth 
district  of  DeKalb  county,  it  being  part  of  lot  of  land  number 
one  hundred  and  eighty-four,  containing  ninety  acres,  more  or  less, 
and  being  the  north  half  of  said  lot  of  land."  As  land  lot  184 
contained  two  hundred  and  two  and  one  half  acres,  it  is  apparent 
that  a  description  of  the  north  half  of  the  lot  as  containing  only 
ninety  acres  is  contradictory,  and  it  becomes  necessary  to  deter- 
mine whether  the  description  by  the  number  of  acres  or  by  the 
designation  of  the  fractional  part  of  the  land  lot  is  to  prevail. 
The  auditor  held  that  the  deed  conveyed  land  bounded  as  follows: 
"  The  ofiginal  land-lot  lines  on  the  north,  east,  and  west,  and  the 
made  line  nmning  parallel  to  the  original  north  land-lot  line  and 
dividing  the  land  lot  into  two  equal  portions.**  We  find  no  error 
in  this  ruling.  **  If  recitals  in  a  deed  are  inconsistent  or  repug- 
nant, the  first  recital  does  not  necessarily  prevail  over  the  latter, 
but  the  whole  language  of  the  deed  is  to  be  construed  together 
in  order  that  the  true  construction  may  be  ascertained.     In  such 
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a  case  the  court  will  look  into  the  surrounding  facts,  and  will 
adopt  that  construction  which  is  the  most  definite  and  certain, 
and  which  will  carry  out  the  evident  intention  of  the  parties." 
13  Cyc.  627.  ''  In  the  description  of  land  it  is  usual,  after  the 
description  by  metes  and  bounds  or  subdiviBions,  to  add  a  clause 
stating  that  the  land  described  contains  so  many  acrea  But 
unless  there  is  an  express  covenant  that  there  is  the  quantity  of 
land  mentioned,  the  clause  as  to  quantity  is  considered  simply  as 
a  part  of  the  description,  and  will  be  rejected  if  it  is  inconsistent 
with  the  actual  area,  when  the  same  is  capable  of  being  ascer- 
tained by  monuments  and  boundaries.  The  mention  of  the  quan- 
tity of  land  conveyed  may  aid  in  defining  the  premises,  but  it  can 
not  control  the  rest  of  the  description."  2  Devlin  on  Deeds 
(2d  ed.),  §  1044.  These  authorities  leave  no  doubt  as  to  the  cor- 
rectness of  the  auditor's  deciBion  that  the  description  by  number 
of  acres  must  give  way  to  the  more  definite  description,  ''being 
the  north  half  of  said  lot  of  land." 

12.  In  January,  1888,  W.  H.  Braswell,  the  grantee  in  the  deed 
from  Wheeler,  in  order  to  secure  a  debt  for  borrowed  money, 
executed  to  the  Equitable  Mortgage  Company  a  deed  to  the  one 
hundred  and  twenty-three  acres  of  land  lot  184  claimed  by  the 
defendant  including  the  ''ninety  acres"  which  the  grantor  had 
acquired  from  Simeon  Wheeler,  the  granite  in  the  land  not  being 
excepted  from  the  security  deed.  Contemporaneously  with  the 
execution  of  this  deed«  the  mortgage  company  executed  its  bond 
to  reconvey  the  property  to  the  grantor  upon  the  payment  of  the 
debt  The  debt  was  not  paid  when  due,  and  in  1897  the  security 
deed  was  foreclosed  and  the  property  sold  at  public  outcry  to  one 
Preston.  He  sold  it  to  the  Equitable  Securities  Company^  and 
that  company  sold  it  to  Johnson,  under  whom  the  defendant 
holds,  under  a  bond  for  title  to  the  land,  including  the  granite. 
The  defendant  introduced  the  deed  from  Braswell  to  the  Equitable 
Mortgage  Company.  The  plaintiff  objected  to  the  admisaibility 
of  this  deed,  except  for  certain  limited  purposes.  The  auditor 
held  that  the  deed  was  admissible  as  one  of  the  links  in  the  de- 
fendant's chain  of  title,  but  was  not  admissible  to  show  color  (A 
title  from  its  date,  upon  which  to  base  a  prescription  in  favor  of 
the  defendant,  because  the  possession  of  the  property  was  not 
surrendered  to  the  grantee  when  the  deed  was  executed,  but  re* 
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mained  in  the  grantor.  To  this  ruling  of  the  auditor  the  defendant 
excepted.  The  ruling  of  the  auditor  was  clearly  right  This 
deed  could  not  be  color  of  title  in  the  mortgage  company,  for  it 
did  not  go  into  possession  of  the  land  under  the  deed.  This  deed 
could  not  be  color  of  title  in  Braswell,  for  it  purported  to  convey 
title  out  of,  and  not  into,  him;  and  besides  he  could  not  hold 
under  color  of  title  from  himself. 

13.  There  was  no  error  on  the  part  of  the  auditor  in  admitting 
in  evidence  certain  deeds,  offered  by  the  plaintiff,  from  parties 
claiming  to  be  the  heirs  at  law  of  James  F.  Seavey  to  Lemuel  P. 
Grant.  Each  of  these  deeds  was  objected  to  by  the  defendant 
upon  the  ground  "that  the  suit  was  for  exposed  granite  on  123 
acres  of  land  lot  184,  and  the  description  of  the  deed  is  'all  of  the 
interest  of  the  heirs  in  land  lot  184,'  it  being  contended  that  the 
description  is  vague  and  the  deed  conveys  nothing;"  and  upon 
the  further  ground  that  "  the  description  of  the  interest  sought  to 
be  conveyed  is  different  from  the  subject-matter  of  the  suit  at 
bar."  There  was  no  merit  in  either  of  these  objections.  The 
plaintiff  had  already  introduced,  as  a  part  of  its  chain  of  titl^  a 
deed  from  Alexander  Pharr  to  James  F.  Seavey,  and  sought  by 
these  deeds  to  show  title  out  of  Seavey,  through  his  heirs  at  law, 
into  Grant,  as  another  link  in  its  chain.  The  deeds  clearly  de- 
scribed the  lot  of  land  to  which  they  referred,  and  they  conveyed 
all  the  interest  of  the  grantors  therein.  This  was  sufficient  so  far 
as  the  admissibility  of  the  .deeds  in  evidence  was  concerned. 
Whether  the  grantors  were  the  heirs  at  law  of  James  F.  Seavey  or 
not,  and,  if  so,  what  their  respective  interests  in  the  land  were, 
could  be  shown  by  other  evidence.  When  one  conveys  all  his 
interest  in  described  land,  his  interest  therein,  whatever  it  may  be, 
passes ;  and  the  deed  is  admissible  in  evidence  for  the  purpose  of 
showing  this.  What  his  interest  in  the  land  was,  at  the  time  the 
deed  was  executed,  'may  be  shown  by  other  evidence,  the  value 
of  the  deed  as  evidence  upon  a  question  of  title  depending  upon 
proof  of  such  interest 

14,  15.  Certain  deeds  purporting  to  convey  definitely  defined  in- 
terest0  in  this  lot  of  land,  such  as  "one  fourth  interest"  and  "  one 
sixteenth  interest,"  were  objected  to  by  the  defendant  upon  the 
ground  that  the  description  was  "so  vague  and  indefinite  as  to 
be  void,"  which  objeotion  the  auditor  properly  overruled,  as  there 
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was  not  even  the  semblance  of  merit  in  it  We  do  not  see  how 
the  description  of  a  fractional  interest  in  land  could  have  been 
more  accurate.  Another  objection  to  the  admissibility  of  these 
deeds  was,  that  they  purported  to  convey  described  interests 
in  the  land,  while  the  defendant  was  sued  only  for  the  exposed 
granite  in  the  land.  As  the  greater  includes  the  less,  the  plaintiff 
could  show  title  to  the  granite  by  showing  an  unrestricted  title 
to  the  land  which  contained  it 

16.  There  are  a  number  of  exceptions,  some  of  law  and  some  of 
fact,  filed  by  the  respective  parties  in  this  case,  which  can  not 
be  considered,  for  the  reasons  stated  in  the  sixteenth  headnote, 
which  needs  no  discussion  or  elaboration.  All  of  the  defendant's 
exceptions  of  fact  fall  within  the  rule  there  Idid  down,  save 
perhaps  one,  wherein  it  was  alleged  that  there  was  no  evidence  to 
support  a  certain  finding  of  the  auditor,  and  this  one  was  properly 
disapproved  because  there  was  such  evidence.  The  plaintiff's 
exceptions  of  fact  were  few,  and  most  of  them  presented  questions 
made  in  its  exceptions  of  law  which  are  dealt  with  in  this  opinion ; 
the  others  are  disposed  of  in  the  headnote  mentioned  above. 

17-19.  The  plaintiff  introduced  a  certified  copy  of  the  entire 
record  in  an  equitable  action  brought  by  Thomas  J.  Wesley,  as 
administrator  of  Lemuel  P.  Grant,  under  whom  the  plaintiff 
claimed,  against  various  parties,  in  which  equitable  proceeding  the 
plaintiff  claimed  that  his  intestate  owned  au  undivided  one-half 
interest  in  the  exposed  granite  on  this  lot  of  land;  that  certain  of 
the  defendants  claimed  to  own  different  interests  in  this  granite, 
while  others  set  up  claims  as  lessees  tJiereof ;  that  there  was  pend- 
ing litigation  between  some  of  the  parties  in  reference  to  the  prop- 
erty, etc.  The  petitioner  prayed  that  the  interests  of  the 
different  parties  in  the  property  be  ascertained  and  settled ;  and 
that  pending  the  proceeding  the  other  litigation  referred  to  be 
enjoined,  and  all  the  defendants  be  enjoined  from  quarrying  granite 
upon  this  lot.  By  consent  of  all  the  parties  to  the  case,  a  receiver 
for  the  property  was  appointed  and  authorized  to  collect  the  rents, 
etc.,  and  the  case  was  referred  to  an  auditor.  The  auditor  made 
his  report,  the  findings  therein  being  made  by  the  consent 
and  agreement  of  all  the  parties.  He  found  how  the  title  was 
to  be  decreed  to  be  vested,  finding  different  specific  fractional 
interests  therein  in  favor  of  various  parties.    It  was  adjudged  that 
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the  property  could  not  be  divided  in  kind  and  should  be  sold  by 
the  receiver.  Upon  consent  of  all  the  parties,  the  findings  of  the 
auditor  were  confirmed,  and  the  title  was  decreed  to  be  as  set  out 
in  his  report,  and  the  property  was  ordered  sold  by  the  receiver 
and  the  proceeds  divided.  The  property  was  thus  sold  and  the 
receiver  filed  his  report  and  was  discharged.  After  introducing 
this  record,  the  plaintiff  offered  in  evidence  a  deed  made  by 
the  receiver  to  the  plaintiff,  in  pursuance  of  this  sale.  The 
defendant  objected  to  the  admission  of  this  deed,  upon  various 
grounds,  which  were  overruled  by  the  auditor  and  the  deed 
admitted  in  evidence  as  part  of  the  plaintiff's  chain  of  title.  This 
ruling  of  the  auditor  was  alleged  to  be  erroneous  in  one  of  the  de- 
fendant's exceptions  of  law.  One  of  the  objections  to  the  admis- 
sibility of  the  deed  was,  that  the  description  therein  was  vague, 
indefinite,  and  uncertain.  We  have  been  unable  to  find  a  copy  of 
this  deed  in  the  record,  and  so  do  not  know  what  the  description 
was.  We  will  say,  however,  that  if,  as  we  suppose,  the  property 
conveyed  was  described  as  the  exposed  granite  on  this  particular 
land  lot,  the  description  would  seem  to  be  sufficiently  definite  a^d 
certain.  Another  objection  was,  that  a  receiver  can  not  sell  land 
held  adversely,  but  must  first  obtain  possession;  and  still  an- 
other was  because  Wesley  bid  off  the  land  at  the  receiver's  sale  and 
transferred  his  bid  to  the  Collinsville  Granite  Company,  the  plain- 
tiff in  the  present  case,  and  that  he,  being  the  administrator  of 
Grant,  had  no  authority  to  bid  at  a  sale  of  his  intestate's  property. 
The  auditor  was  right  in  holding  that  the  question  of  the  right  of 
Wesley  to  bid  at  a  judicial  sale  of  property  wherein  his  intestate's 
estate  owned  an  interest  could  be  raised  only  by  heirs  at  law 
or  creditors  of  such  intestate;  and  that  the  deed  was  not  void 
and  could  not  be  collaterally  attacked  on  this  ground  by  the 
defendant  At  the  time  that  this  deed  was  offered  in  evidence  it 
did  not  appear  that  the  receiver  was  not  in  possession  of  the  prop- 
erty at  the  time  that  he  sold  it;  presumably  he  was.  It  may 
have  appeared,  from  evidence  subsequently  introduced  by  the 
defendant,  that  the  receiver  was  not  in  possession  of  all  of  the 
property;  but  even  if  this  had  appeared  when  the  deed  was 
offered,  it  would  not  have  been  sufficient  to  exclude  it  from 
evidence.  For  as  all  the  parties  to  the  consent  decree  under 
which  the  receiver  was  directed  to  sell  the  property  were  bound 
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by  the  sale,  whether  the  receiver  had  possesdon  of  the  whole  of 
the  property  or  not,  the  purchaser  at  such  sale  acquired  whatever 
interest,  if  auy,  they  respectively  had  in  the  property,  and  the 
receiver's  deed  was  admissible  for  the  purpose  of  showing  this. 
For  the  reason  just  given,  there  was  no  merit  in  the  objection  that 
this  deed  was  not  admissible  because  the  defendant  in  the  present 
case  was  not  a  party  to  the  litigation  which  resulted  in  the 
consent  decree  under  which  the  property  was  sold  by  the  receiver. 
The  defendant,  of  course,  was  not  bound  by  such  sale,  and  the 
deed  was  not  offered  in  evidence  for  the  purpose  of  showing  that 
he  was,  but  merely  for  the  purpose  of  showing  that  the  plaintiff 
had  acquired  whatever  title  the  parties  to  this  consent  decree  had. 

20-22.  The  rulings  announced  in  the  20th,  21st,  and  22d 
headnotes  need  no  discussion. 

23.  The  plaintiff  offered  in  evidence  an  affidavit  made  by 
W.  H.  Braswell  Sr.,  under  whom  the  defendant  claimed,  on  Au- 
gust 4,  1888,  wherein  he  deposed  that  he  was  the  owner  of  '*part 
of  land  lot  No.  184  in  the  16th  district  of  DeKalb  county,  ex- 
cept the  rock  or  granite ; "  that  ninety  acres  of  the  same  he  pur- 
chased from  Simeon  Wheeler ;  "  that  it  was  sold  to  Wlieeler  as 
part  of  the  estate  of  John  Boyd,  deceased,  by  D.  T.  White,  ad- 
ministrator, and  the  remainder,  about  32  acres,  the  widow's 
dower,  deponent  bought  himself  also  as  part  of  John  Boyd's  estate 
at  administrator's  sale.  All  of  which  he  has  owned  and  been 
in  possession  of  for  more  than  25  years  without  let  or  hindrance 
from  any  person  or  persons,  and  during  that  time  no  one  has 
exercised  or  appeared  to  exercise  any  possession  of  the  rock  or 
granite  on  the  lot  of  land  until  the  time  of  Mr.  Collins  within 
the  last  few  years."  The  defendant  objected  to  this  affidavit, 
on  the  grounds,  that  Braswell  was  dead,  and  ''that  the  affidavit 
was  used  in  another  litigation,  to  wit,  the  lawsuit  in  DeKalb 
county  filed  in  1888;  which  objection  the  auditor  overruled,  and 
admitted  said  affidavit  iu  evidence."  It  is  apparent  that  there 
was  no  merit  in  the  exception  to  this  ruling  of  the  auditor.  The 
affidavit  was  evidently  offered  for  the  purpose  of  showing  that 
while  Braswell  was  in  possession  of  the  land  in  question  he 
admitted  that  he  did  not  own  the  granite  interest  therein  and 
had  never  exercised  any  possession  over  the  same.  Clearly  the 
affidavit  was  admissible  for  this  purpose,  whether  the  affiant  was 
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dead  or  Dot,  and  whether  the  defendant  was  or  was  not  a  party 
to  the  litigation  in  which  the  affidavit  was  used. 

24,  25.  A  rather  singular  exception  of  the  defendant  was^ 
that  the  auditor  erred,  as  matter  of  law,  in  flie  following  findings 
and  rulings,  to  wit :  '*  In  addition  to  the  evidence  as  set  out  in 
the  brief,  the  auditor,  at  the  request  of  both  parties,  visited  the 
property  and  walked  over  and  inspected  the  same.  This  per- 
sonal inspection  had  considerable  influence  on  the  mind  of  the 
auditor  iu  arriving  at  the  conclusion  and  recommendation  he 
hereinafter  makes.  He  represents  to  the  court  that,  in  his  opin- 
ion, much  of  the  evidence  and  practically  all  of  the  objections 
to  the  introduction  thereof  play  a  very  unimportant  part  in  a 
proper  adjudication  of  the  question  submitted."  We  do  not 
see  how  a  party  can  object  to  the  impression  made  on  the  mind 
of  an  auditor  by  a  personal  inspection  of  the  property  in  dis- 
pute, when  such  party  requested  the  auditor  to  make  such  in- 
spection. The  statement  of  the  auditor,  after  this  inspection, 
in  his  report,  that,  "in  his  opinion,  much  of  the  evidence  and 
practically  all  of  the  objections  to  the  introduction  thereof  play 
a  very  unimportant  part  in  a  proper  adjudication  of  the  question 
submitted,"  certainly  was  not  a  finding  by  the  auditor  for  or 
against  either  party.  It  was  no  finding  at  all,  but  a  mere  state- 
ment of  a  reason  for  findings  which  he  did  make.  If  any  of.  his 
findings  were  wrong  because  contrary  to  the  evidence  submitted, 
they  could  have  been  excepted  to  on  this  ground.  If  he  erred 
in  excluding  or  admitting  evidence  offered,  the  way  to  test  the 
correctness  of  such  ruling  was  by  proper  exception  thereto.  We 
do  not  see  how  any  practical  result  would  have  been  accom- 
plished even  if  the  court  had  seriously  entertained  and  sus- 
tained this  novel  exception,  as  the  setting  aside  of  this  state- 
ment (»f  the  auditor  would  not  have  changed  a  single  real  finding 
that  he  made. 

26.  The  auditor's  finding  as  to  the  particular  portion  of  Pine 
Mountain  which  was  recoverable  by  the  plaintiff,  as  exposed 
granite,  was  excepted  to  by  the  defendant,  as  being  without  evi- 
dence to  support  it.  There  was  considerable  evidence  upon  the 
subject,  and  the  finding  can  not  be  said  to  be  without  evidence 
to  support  it.  The  sufficiency  of  the  evidence  to  support  this 
finding  was  a  question  for  the  court  below,  in  passin<,'  upon  the 
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exception,  and  the  judge  did  not  abuse  his  discretion  in  over- 
ruling this  ground  of  the  exception.  Another  ground  of  this  ex- 
ception was  that  one  of  the  boundary  lines  as  designated  in  the 
finding  of  the  auditor  Vas  indefinite,  uncertain,  and  impossible  to 
locate,  but  which  boundary  line  was  thus  referred  to  was  not  in- 
dicated, and  this  was  a  sufficient  reason  for  not  sustaining  the 
exception  on  this  ground.  The  exception  should  have  clearly 
pointed  out  the  boundary  line  which  needed  revision. 

27.  Two  of  the  exceptions  of  the  plaintiflf,  the  Collinsville 
Granite  Company,  were  framed  upon  the  theory  that  the  deed  from 
Boyd's  administrator  to  Wheeler  and  the  deed  from  the  latter  to 
Braswell  conveyed  only  the  arable  and  cultivatable  land,  and 
therefore  that  the  auditor  erred  in  not  finding  certain  designated 
portions  of  the  land  which  the  evidence  showed,  and  the  auditor 
found,  were  not  suitable  for  cultivation,  but  upon  which  the  gran- 
ite was  not  exposed,  to  be  the  property  of  the  plaintiff.  This  was 
an  erroneous  theory.  The  suit  was  only  for  the  recovery  of  the 
"exposed  granite,*'  and,  as  we  have  seen,  these  deeds  conveyed 
everything  except  the  granite,  and  whether  any  particular  portion 
of  the  surface  soil,  such  as  that  upon  a  steep  mountain  side,  was 
arable  and  cultivatable  or  not,  these  deeds  embraced  and  conveyed 
it,  and  the  owner  of  the  granite  would  have  no  right,  without  the 
consent  of  the  surface  owner,  to  remove  the  soil  and  the  vegeta- 
tion growing  therein,  for  the  purpose  of  getting  at  and  quarrying 
the  granite,  but  would  have  to  wait  until  such  time  as  the  un- 
derlying granite  should  become  exposed.  In  one  of  these  excep- 
tions  a  finding  of  the  auditor  in  reference  to  the  portion  of  Pine 
Mountain  recoverable  by  the  plaintiflf  is  alleged  to  have  been  er- 
roneous, because  the  auditor  had  previously  found  that  under  the 
deed  from  Wheeler  to  Braswell  it  was  the  arable  and  cultivatable 
land  which  passed  to  the  grantee,  and  the  evidence  showed  that 
no  part  of  this  mountain  was  arable  and  cultivatable.  If  the  au- 
ditor had  expressly  found  that  this  deed  conveyed  only  land 
which  was  suitable  for  cultivation,  his  finding,  for  reasons  which 
we  have  already  stated,  would  have  been  erroneous;  but  we  think. 
it  is  clear  from  his  report  that  he  did  not  intend  to  so  find.  He 
construed  the  deed  from  Boyd's  administrator  to  AVTieeler  and  the 
deed  from  Wheeler  to  Braswell  as  follows:  "In  construing 
these  deeds,  as  matter  of  law,  the  auditor  holds  that  all  the  arable 
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and  cnltivatable  land  passed  to  tbe  grantees  therein  mentioned ; 
but  that  the  exposed  granite  on  this  lot  of  land  was  reserved  to 
the  grantors,  their  heirs  and  assigns ;  he  holds  that  this  reserva- 
tion is  goody  and  that  the  same  is  not  inconsistent  with  the  terms 
of  the  grant  in  each  deed.  But  in  so  holding  he  expressly  rules 
that  the  true  intention  and  meaning  of  the  parties  was  to  reserve 
only  such  granite  as  was  exposed  at  that  time."  Cleaily,  constru- 
ing this  finding  in  its  entirety,  it  confined  the  excepliou  in  each 
deed  to  the  granite  which  was  exposed  at  the  time  the  deed  was 
executed  and  used  the  terms  *  arable  and  cnltivatable  "  as  descrip- 
tive  of  land  where  the  granite  was  not  then  exposed.  So  this 
finding  of  the  auditor  was  not  inconsistent  with  his  subsequent 
finding  that  the  portion  of  Pine  Mountain  which  he  found  was 
"still  covered  with  earth  and  soil  on  which  trees  are  now  grow- 
ing" was  not  recoverable  by  the  plaintiff. 

28.  Error  is  assigned,  in  the  bill  of  exceptions  of  the  plaintiff, 
upon  the  decree  of  the  court,  upon  the  ground  that  the  amount  of 
the  recovery  in  favor  of  the  plaintiiF  for  mesne  profits  embraced 
therein  is  less  than  the  evidence  before  the  auditor  authorized.  It 
is  obvious  that  there  is  no  merit  in  such  an  assignment  of  error. 
The  decree  followed  the  finding  of  the  auditor  upon  the  facts  dis- 
closed by  the  evidence,  the  exception  to  which  finding  was  disap- 
proved by  the  court,  and  the  decree  can  not  be  changed  without 
first  changing  the  finding  upon  which  it  was  based.  One  might 
as  well  undertake  to  set  aside  or  change  a  judgment  rendered 
upon  the  verdict  of  a  jury.  Upon  the  ground  that  it  was  contrary 
to  the  evidence,  without  first  setting  aside  the  ^verdict,  as  to  un- 
dertake to  set  aside  or  alter  a  judgment  or  decree  rendered  upon 
an  auditor's  report,  upon  the  ground  that,  such  judgment  or  de- 
cree is  contrary  to  the  evidence  which  was  before  the  auditor. 

29.  The  decree  enjoined  the  plaintiff  "from  interfering  with 
granite  awarded  the  defendant,"  and  this  is  excepted  to  and  as- 
signed as  error,  "for  the  reason  that  there  was  no  evidence  to 
show  that  plaintiff  was  threatening  to"  so  interfere,  or  that  the 
damage  arising  from  such  interference  would  be  irreparable,  or 
that  the  plaintiff  was  insolvent;  and  for  the  further  reason  that 
"the  nature  of  the  interference  referred  to  was  not  described,  and 
the  terms  thereof  were  too  general"  The  decree  provided,  that 
the  defendant  **he  and  is  hereby  enjoined  from  quanying  stoi^^ 
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upon  any  of  the  property  described  in  the  auditor's  report  and 
awarded  by  said  report  and  this  finding  to  the  plaintiff,  and  that 
the  plaintiff  be  enjoined  from  interfering  with  granite  awarded 
defendant"  The  court  simply  placed  the  parties  upon  equal 
terms;  it  enjoined  each  from  trespassing  upon  the  property  of 
the  other;  and  the  plaintiff  who  involved  this  relief  against  the 
defendant  is  in  no  position  to  complain  that  the  court,  when 
granting  it,  also  granted  like  relief  to  the  defendant. 

The  decision  in  this  case  has  been  necessarily  limited  to  and 
controlled  by  the  exceptions  which  were  properly  made  to  the 
report  of  the  auditor. 

JudgToent  reversed  upon  the  hill  of  exceptions  of  the  plaintiff, 
and  affirmed  upon  that  of  the' defendant.  All  the  Justices  concur, 
except  Simmons,  C,  J,,  ahsent,  and  Lumpkin,  J.,  not  presiding. 


Simpson,  by  next  friend,  v.  Georgu,  Southern  and  Florida 
Railway  Company. 

LuMPKiK,  J.  Under  the  eyidence  introduced  l^  the  plaindff  in  this  case, 
there  was  no  error  in  granting  a  nonsuit.  The  case  does  not  fall  within 
Aahvoorth  v.  Soutfiem  Railway  Co.,  116  Go,  685. 

Judgment  c^fflrmed.    All  the  Justices  concur^  except  Simmons,  C.  J.,  absenL 

Argaed  July  29,—  Decided  AngiiBt  6, 1906. 

Action  for  damages.     Before  Judge  Hodges.     City  court  of 
Macon.     September  29,  1904. 

John  R.  Cooper  and  Marion  W.  Harris,  for  plaintiff. 

ffall  &  Wimherly,  R  C.  Jordan,  and  J.  E.  Sail,  for  defendant 


TIMMERMAN  v.  STANLEY. 

1^  ^1  ^'  ^^  ^^^^  agreed  to  teach  another  in  certain  lines  of  instruction  until  the  pnpil 

125   191  was  proficient  in  them,  and,  after  beginning  the  course  and  receiving  pay- 

^     -I  inent  in  full,  abandoned   the  contract  and  refused  to  teach  the  student 

123    85o|  longer,   the    latter  would    have   the    right   to    treat   the    action   of   the 

teacher  as  a  rescission  and  bring  suit  for  the  amount  which  had  been  paid 
by  him. 
2»  If  one  of  two  contracting  parties  claims  that  the  other  has  tM>mmitted  a 
breach  of  the  contract,  he  can  not  in  the  same  action  both  treat  the  con- 
tract as  rescinded  and  sue  for  the  amount  paid  by  him  to  the  other  party, 
and  at  the  same  time  rely  on  the  contract  as  existing. 
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8.  The  allegations  of  the  declaration  in  this  case  make  it  a  stdt  for  the  amount 
paid  to  the  defendant  by  the  plaintiff,  treating  the  contract  as  rescinded.  In 
addition  the  plaintiff  sought  to  recover  certain  damages  i^esulting  from  a 
breach  of  the  contract,  treating  it  as  of  force.  The  latter  claim  should 
have  been  stricken  on  demurrer  as  inconsistent  with  the  former. 

4»  The  demurrer  was  not  general  for  misjoinder  of  causes  of  action,  so  as  to 
put  the  defendant  upon  his  election,  but  was  for  inconsistency  in  joining 
certain  claims  with  another,  which  had  first  been  made  and  which  it  was 
claimed  determined  the  character  of  the  action. 

6.  As  a  general  rule,  where  one  party  asserts  the  right  to  rescind  a  contract 
for  non-performance  by  the  other  of  his  covenant,  the  party  seeking  rescis- 
sion must  restore  or  tender  back  to  the  other  paity  what  has  been  received 
from  him,  so  as  to  restore  the  parties  to  the  condition  in  which  they  were 
before  the  contract  was  made.  But  this  rule  has  no  application  to  a  case 
where  one  agrees  to  teach  another  a  certain  thing,  and,  after  beginning  the 
course  of  instruction,  refuses  to  proceed  further,  whereupon  the  other  party 
treats  the  contract  as  rescinded  and  brings  suit  to  recover  the  amount  which 
he  has  paid  under  the  agreement. 

6.  Under  the  principles  above  announced,  there  was  no  error  in  striking  from 
the  declaration  certain  claims  for  expenses  in  attending  school,  expenses 
pending  suit,  and  delay  in  being  prepared  for  business ;  but  the  entire  case 
should  not  have  been  dismissed. 

7.  It  does  not  appear  that  there  was  any  contract  in  writing  t  and  a  demurrer 
on  the  ground  that  a  copy  of  it  was  not  attached  as  an  exhibit  was  not  well 
founded. 

Argaed  June  28,  —  Decided  Angiut  5»  19(K>. 

Action  for  breach  of  contract.  Before  Judge  Hodges.  City 
court  of  Macon.     December  14,  1904. 

Timmerinan  brought  suit  against  Stanley,  alleging  as  follows : 
On  July  29,  1903,  the  plaintiflf  bought  of  the  defendant  a  scholar- 
ship in  Stanley's  business  college,  in  the  city  of  Macon,  in  the  tel- 
egraphic department,  which  embraced  a  course  in  learning  tele- 
graphy in  said  coUega  On  August  12,  1903,  he  bought  of  the 
defendant  a  scholarship  in  the  shorthand  department  in  said  col- 
lege, which  embraced  a  course  in  learning  stenography,  typewrit- 
ing, etc.  "  The  said  scholarships  were  delivered  to  petitioner  under 
the  contract  that  a  full  course  might  be  taken  by  him  until  he 
was  proficient  in  said  lines  selected,  without  a  limit  of  time.** 
Stanley  is  the  proprietor  of  the  college,  and  the  scholarships  were 
sold  by  him  to  the  plaintiflf  for  the  sum  of  $64.  On  August  2, 
1904,  the  plaintiflf  was  expelled  by  the  defendant  from  the  college 
for  no  fault  or  cause  on  his  part  He  had  violated  no  rules  of  the 
collie,  nor  had  he  been  guilty  of  any  conduct  to  authorize  the  ex- 
pulsion.    He  had  not  completed  the  courses  prescribed  by  the 
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scholarships,  and  at  the  time  of  his  expulsion  was  still  pursuing 
his  studies  at  the  college.  **  Petitioner  shows  that  said  Stanley 
refuses  to  pay  back  to  your  petitioner  the  $6400  paid  for  said 
scholarships,  and  to  which  your  petitioner  is  entitled  on  account 
of  said  Stanley  failing  to  cany  out  said  agreement  in  said  scholar- 
ships ;  and  petitioner  prays  for  a  judgment  against  said  Stanley 
for  said  sum."  By  the  breach  of  the  contract  defendant  has 
damaged  plaintiff  in  the  sum  of  S500.  Plaintiff  has  paid  out 
$300  for  board  and  expenses  in  attending  the  school  in  order  to 
qualify  himself  for  business.  By  reason  of  the  expulsion  he  can 
not  now  finish  his  courses  so  as  to  enter  business,  as  other  bus- 
iness colleges  will  not  receive  him  after  being  expelled  from  this 
one.  He  is  now  at  a  monthly  expense  of  $15,  and  will  be  so  up 
to  the  time  of  the  hearing  of  this  action.  **  He  prays  for  a  judg- 
ment for  said  sum  against  the  said  Stanley."  By  reason  of  tlie 
breach  of  the  contract  defendant  has  delayed  plaintiff  in  finishing 
his  course  so  as  to  enter  business  for  the  current  year,  to  his  in- 
jury in  the  sum  of  $500.  The  defendant  demurred  to  the  decla- 
ration generally,  and  also  specially.  The  demurrer  to  that  part 
of  the  declaration  which  seeks  to  recover  the  price  paid  for  the 
scholarships  was  based  on  the  ground  that  such  price  was  not 
the  legal  liieasure  of  damages  to  which  the  plaintiff  was  entitled, 
if  entitled  to  anything  under  the  declaration.  The  allegation  as 
to  the  expenditure  of  $300  for  board  and  expenses  was  demurred 
to  on  the  ground  that  such  items  were  not  elements  of  damage  for 
an  expulsion  from  the  collie,  and  ^'  because,  the  plaintiff  having 
elected  to  disaffirm  and  rescind  said  contract  by  suing  for  recovery 
of  the  price  paid  for  said  certificate,  can  not  bring  an  action  for  a 
breach  of  said  contract  arising  under  said  certificate;"  because  an 
action  for  said  expenses  was  an  action  inconsistent  with  a  suit  for 
the  recovery  of  the  purchase-price  of  said  scholarship  and  can  not 
be  joined  in  the  same  declaration.  The  allegation  that-  the  plain- 
tiff coidd  not  enter  any  other  business  college  was  demurred  to, 
because  it  did  not  constitute  an  element  of  damage,  for  the  same 
reasons.  The  allegation  as  to  the  monthly  expense  of  $15  was 
demurred  to  for  the  same  reasons,  and  also  because  expenses 
incurred  by  the  plaintiff  subsequently  to  the  alleged  breach  erf 
contract  can  not  be  an  element  of  damage  therein.  The  allega- 
tion of  damage  by  reason  of  delay  in  plaintiff's  finishing  his  course 
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was  demurred  to,  because  the  alleged  damages  were  too  remote 
and  eoDsequentialy  and  not  capable  of  exact  computation ;  because 
they  are  not  the  legal  and  natural  results  of  the  alleged  act ;  and 
because  they  are  inconsistent  with  the  damages  laid  in  the  para- 
graph seeking  to  recover  the  purchase-price  of  the  scholarships, 
and  can.  not  be  joined  in  the  same  action.  The  declaration  was 
also  demurred  to  because  no  copy  of  the  contract  was  set  out  as 
an  exhibit  The  demurrer  was  sustained,  and  the  plaintiff  ex- 
cepted. 

if.  O.  Bayne,  for  plaintiff.  Davis  &  Miller,  for  defendant 
Lumpkin,  J.  (After  stating  the  facts.)  1~5.  Assuming  the 
allegations  of  the  declaration  to  be  true,  as  we  must  do  in  con- 
sidering the  demurrer,  each  of  the  contracts  evidenced  by  the 
two  scholarships  was  entire,  and  when  the  defendant  repudiated 
them  the  plaintiff  had  the  right  to  treat  his  action  as  a  rescission 
and  bring  suit  for  the  amount  which  had  been  paid  by  him. 
Supreme  Council  v.  Jordan,  117  Ga,  808.  Or  he  might  sue  for 
a  breach  of  the  contract  Ala,  Gold  Life  Ins.  Co,  v.  Garmany, 
74  Ga,  51.  In  the  latter  event  that  decision  holds  that  in  some 
cases  the  amount  paid  by  the  plaintiff  may  be  considered  in  fix- 
ing the  amount  of  the  damages.  In  8  Am.  &  Eng.  £nc.  L.  (2d 
ed.)  632  it  is  said:  ''As  has  been  said  more  than  once,  the  fun- 
damental principle  of  damages  is  compensation  to  the  injured 
party.  This  rule  in  the  present  connection  is  simply  the  applica- 
tion of  the  principle  stated  to  contracts — that  is,  the  measure  of 
damages  in  such  cases  is  the  value  of  the  bargain  to  the  com- 
plaining party,  or  a  loss  which  the  fulfilment  of  the  contract 
would  have  prevented  or  the  breach  of  it  has  entailed.  Or,  as  it 
has  been  said,  the  general  intent  of  the  law  which  gives  damages 
in  actions  for  breach  of  contract  is  to  put  the  injured  pai^,  so 
far  as  it  can  be  done  by  money,  in  the  same  position  as  if  the  con- 
tract had  been  performed.  According  to  this  principle  the  meas- 
ure of  damages  for  breach  of  a  contract  is  not,«as  a  general  rule, 
the  consideration  paid,  but  rather  the  value  of  the  thing  con- 
tracted for;  unless,  indeed,  the  plaintiff  has,  under  the  circum- 
stances, a  riglit  to  disaffirm  the  contract,  and  sue  to  recover  the 
consideration  paid."  The  plaintiff  can  not  in  the  same  action 
both  treat  the  contract  as  rescinded  and  rely  on  it  Harden  v. 
Lang,  110  Ga.  392. 
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It  is  not  quite  easy  to  determine  whether  this  action  is  one  for 
breach  of  the  contract,  or  one  for  the  recovery  of  the  purchase* 
price  of  the  scholarships,  based  on  the  idea  of  a  rescission,  coupled 
with  an  effort  to  sue  for  the  breach  of  the  contract  in  the  same 
action.  It  has  been  held  that  suit  to  recover  the  purchase-price 
is  equivalent  to  an  express  disaffirmance,  and  that  after  such  a 
disaffirmance  there  can  not  be  a  proceeding  to  enforce  the  con- 
tract, either  by  an  equitable  proceeding  to  compel  specific  per- 
formance, or  by  an  action  for  damages.  24  Am.  &  Eng.  Enc.  L 
(2d  ed.)  645,  and  note  5.  The  plaintiff  alleged  that  the  defendant 
refused  to  pay  back  to  him  the  S64  paid  for  the  scholarships,  to 
which  the  plaintiff  is  entitled ;  and  he  prays  for  a  judgment  of 
that  specific  sum,  not  as  damages,  or  as  a  part  of  his  damages,  or 
as  throwing  light  on  the  amount  of  damages,  but  as  a  return  of 
the  purchase-money.  Taking  the  pleadings  most  strongly  against 
the  pleader,  the  statement  that  the  defendant  refuses  to  pay  back 
the  amount  to  him  implied  that  a  demand  had  been  made.  We 
are  of  the  opinion,  therefore,  that  this  part  of  the  declaration 
treats  the  contract  as  at  an  end,  and  seeks  to  recover  the  amount 
paid  by  the  plaintiff  to  the  defendant  under  it.  Such  being  the 
case,  the  particular  portion  of  the  declaration  which  sues  for  the 
recovery  of  such  amount  is  not  subject  to  demurrer  on  the 
ground  urged  against  it.  It  is  contended  in  the  brief  of  counsel 
for  the  defendant  in  error,  that  there  can  be  no  recovery  of  the 
amount  paid,  because  in  order  to  rescind  the  contract  the  plaintiff 
must  restore  the  status,  and  must  tender  back  to  the  defendant 
what  he  has  received  from  him,  and  that  this  can  not  be  done  in 
the  present  case.  Civil  Code,  §  3712.  This  is  a  general  rule 
where  one  party  to  the  contract  has  received  goods,  money,  or 
othei^thing  of  value,  which  is  capable  of  being  returned  to  the 
other  party.  But  in  a  contract  like  that  involved  in  the  present 
case,  where  a  person  agrees  to  teach  another  a  certain  thing,  or  to 
qualify  him  for  a  qertain  position,  if  he  gives  the  student  some  in- 
struction and  then  refuses  to  complete  Ms  contract,  there  would 
be  no  possible  way  by  which  such  instruction  as  he  had  given 
could  be  returned  or  tendered  back  to  him ;  nor  is  the  other  party 
required  to  estimate  value  for  what  has  been  done  and  tender 
such  amount.  He  can  not  hold  on  to  the  amount  paid,  refuse  to 
proceed  with  the  contract,  and  defend  against  an  action  to  recover 
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the  price  paid,  on  the  ground  that  the  plaintifif  had  Dot  tendered 
back  to  him  bis  instruction,  and  could  not  restore  him  to  the 
status  quo.  He  can  not  by  his  own  conduct  place  himself  in  a 
situation  where  restoration  is  impossible,  repudiate  the  contract, 
and  set  up  this  situation  as  a  defense  to  a  suit  for  the  amount 
paid.  If  he  abandons  the  contract,  he  should  not  complain  that 
the  other  party  is  willing  to  treat  it  as  rescinded.  The  code  sec- 
tion cited  has  no  application  in  such  a  case,  Henderson  Ware- 
house Co,  V.  Brand,  105  Oa,  217,  224.  The  cases  of  Ala. 
Gold  Life  Ins.  Co.  v.  Oarnriany,  and  Supreme  Council  v.  Jordan, 
supra,  are  also  in  point  as  to  this  contention. 

It  was  argued  that  there  was  a  misjoinder  of  causes  of  action ; 
but  the  demurrer  does  not  make  this  objection  to  the  entire 
declaration.  It  attacks  the  effort  to  recover  the  money  paid 
by  the  plaintiff  to  the  defendant,  on  the  ground  already  consi- 
dered. It  then  attacks  other  parts  of  the  declaration,  on  the 
ground  that,  the  action  being  one  based  on  a  rescission  of  the 
contract,  the  items  of  damage  claimed  could  not  be  properly 
joined  with  the  suit  for  the  money  paid.  This  contention,  if 
sustained,  would  result  in  striking  those  particular  items,  but  not 
in  dismissing  the  entire  action  for  a  misjoinder  of  causes  of  ac- 
tion. It  is  not  the  same  thing  to  say  that  a  declaration  contains 
two  inconsistent  causes  of  action,  and  to  put  the  plaintiff  on  his 
election  to  dismiss  one  \)f  them  or  have  the  entire  suit  dis- 
missed, and  to  say  that  the  action  is  of  a  particular  characteri 
and  that  certain  other  claims  can  not  be  added  to  it, 

6.  From  what  has  been  said  it  is  evident  that  the  claim  for 
expenses  in  attending  school,  expenses  pending  the  suit,  and 
delay  in  being  prepared  for  business  can  not  be  joined  with  the 
action  for  the  return  of  the  purchase-price,  based  upon  a  rescis* 
sion  of  the  contract.  Moreover,  the  allegations  of  the  declara- 
tion with  respect  to  those  items  are  quite  vague  and  general, 
and  a  part  of  the  damages  would  not  be  recoverable  even  in  an 
action  based  on  a  breach  of  the  contract  The  dismissal  of  the 
entire  case  was  erroneous.  The  claim  to  recover  the  items  of 
damage  just  referred  to  should  have  been  stricken,  and  the  case 
left  to  stand  on  the  suit  for  the  return  of  the  price  paid  for  the 
scholarships. 

7.  It  does  not  affirmatively  appear  that  there  was  a  written 
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contract,  and  the  ground  of  the  demurrer  that  no  copy  of  it  was 
attached  as  an  exhibit  is  not  well  founded. 

Judgment  reversed,  vrith  directions.      All  the  Justices  concur, 
except  Simmons,  C.  J,,  absent. 


CLARK  et  al.  v.  CLINE  et  al 

!•  Where  a  county  contains  a  town  or  city  having  a  school  system  sustained 
by  local  taxation  for  a  period  of  five  months  or  more^  to  which  direct 
apportionments  are  authoVized  to  be  made,  the  part  of  the  entire  county 
fund  to  be  80  paid  is  determined  by  the  proportion  which  the  school  popula- 
tion of  the  town  or  city  bears  to  the  school  population  of  the  county  as 
shown  by  the  last  school  census.  The  statute  declares  that  the  division 
is  to  be  made  acyx>rding  to  school  population,  not  according  to  the  number 
actually  attending  tJie  schools. 

2.  The  school  popula^on  includes  all  children  between  the  ages  of  six  and 
eighteen  yearn. 

3.  Children  of  school  age  resident  in  the  county  attending  the  public  schools 
of  such  town  or  city  are  to  be  counted  in  the  school  population  of  such 
town  or  city,  and  are  entitled  to^ave  their  share  of  such  county  fund  paid 
over  to  the  proper  officer  of  the  municipal  school  board. 

4.  The  local  system  of  the  City  of  West  Point  (created  by  the  act  of  1877) 
falls  within  this  rule. 

6.  The  question  raised  as  to  the  constitutionality  of  the  act  of  1904,  provid- 
ing for  the  payment  of  the  whole  school  fund  of  the  county  to  the  county 
commissioner  of  Troup  county  and  a  payment  by  him  to  the  local  school 
system  of  West  Point  of  its  share,  was  not  decided  by  the  presiding  judge, 
and  will  not  be  determined  by  this  court.     * 

6.  If  the  county  school  fund  of  Troup  county,  in  which  West  Point  is  located, 
hiis  been  customarily  paid  to  the  county  school  commissioner,  and  a  divi- 
sion made  and  the  share  of  the  city  system  of  schools  paid  by  him  to  it, 
and  if  the  amount  so  paid  is  larger  than  the  city  system  is  entitled  to  under 
the  law,  and  the  county  board  of  education  and  county  school  commissioner 
intend  to  continue  such  payment,  citizens  and  taxpayers  of  the  county 
outside  of  the  city,  who  are  also  patrons  of  a  school  outside  the  city,  have 
such  an  interest  as  will  authorize  them  to  proceed  by  application  for  in- 
junction to  prevent  such  payments. 

7.  The  county  board  of  education  constitutes  a  tribunal  for  hearing  and  deter- 
mining any  matters  of  local  controversy  in  reference  to  the  construction 
or  administration  of  the  school  law.  But  this  does  not  oust  a  court  of 
equity  of  its  power  to  enjoin  the  board  of  education  and  school  commis- 
sioner from  making  unlawful  payments  of  part  of  the  county  school  fund 
to  a  municipal  school  system  operating  independently  of  the  county  system. 

Submitted  July  1,  — Decldeti  August  5,  1905. 

Injunction.      Before  Judge  Freeman.      Troup  superior  court 
May  18,  1906. 
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Clme  and  others  filed  their  equitable  petition  alleging  that  the 
county  school  commissioner  of  Troup  county  had  received  the 
county  school  fund ;  that  it  was  in  the  hands  or  under  the  control 
of  the  county  board  of  education;  and  that  the  commissioner 
and  the  board  of  education  were  about  to  pay  over  to  the 
officials  of  an  independent  local  system  in  the  City  of  West  Point 
an  amount  in  excess  of  that  which  was  allowed  by  law,  and  would 
do  so  unless  enjoined.  By  an  amendment  the  board  of  education 
of  West  Point  was  made  a  party.  It  was  aUeged  that  the 
amount  to  be  paid  the  local  school  system  should  be  deter- 
mined according  to  the  school  population,  and  not  according  to 
school  attendance;  but  that  the  payment  which  it  was  proposed 
to  make  would  be  according  to  attendance.  The  defendants  an- 
swered, and  contended  that  the  payment  which  would  be  made 
would  be  according  to  law,  and  that  the  contention  of  the  plain- 
tiffs would  work  an  unjust  and  unequal  mode  of  distribution. 
They  also  demurred  to  the  petition.  On  the  hearing  the  presid- 
ing judge  granted  the  injunction,  and  the  defendants  excepted. 

Longley  &  Longley  and  Hatton  Lovejoy^  for  plaintiffs  in  error. 

H,  A,  Hall  and  D,  J,  Oaffriey,  contra. 

Lumpkin,  J.  (After  stating  the  facts.)  1-5.  On  February  7, 
1877  (Acts  1877,  p.  192),  an  act  of  the  legislature  was  passed, 
the  caption  of  which  was,  "An  act  to  authorize  the  City  of 
West  Point,  in  Troup  county,  to  organize  a  public  school  system 
independent  of  the  public  school  system  of  the  State  of  Georgia, 
and  for  other  purposes."  The  first  section  provides,  "  That  the 
City  of  West  Point,  in  the  county  of  Troup,  be,  and  is  hereby, 
authorized  to  organize  a  public  school  system  independent  of 
the  public  school  system  of  this  State;  that  said  organization 
shall  draw  its  pro  rata  share  of  all  educational  funds  raised  by 
this  State,  and  that  the  chief  executive  officer  of  such  oif^anization 
shall  make  the  same  regular  reports  to  the  State  school  com- 
missioner as  are  required  from  the  county  school  commissioner  of 
the  pubUc  school  system  of  this  State."  Under  this  act  an 
independent  public  school  system  was  created  for  the  City  of 
West  Point;  its  chief  executive  officer  was  required  to  make 
reports  to  the  State  school  commissioner,  similar  to  those  required 
from  county  school  commissioners ;  and  this  independent  organiza- 
tion was  to  draw  its  pro  rata  share  of  all  educational  funds  raised 
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by  the  State.  The  act  itself  did  not  declare  how  the  pro  rata 
share  was  to  be  ascertained ;  but  that  was  left  for  determination 
according  to  the  general  law.  The  legislature  had  power  to 
declare  how  the  pro  rata  share  of  independent  school  systems 
should  be  determined,  and  on  what  basis  calculated,  and  the  West 
Point  system  under  this  act  was  entitled  to  its  pro  rata  share  cal- 
culated on  the  basis  which  the  legislature  might  fix  at  any  time. 
In  1887  an  act  was  passed  revising,  amending,  and  consolidat- 
ing the  school  laws  of  the  State.  Acts  1887,  p.  68.  In  1894 
an  act  was  passed  to  systematize  the  finances  and  increase  the 
efficiency  of  the  common  schools.  Acts  1894,  p.  60.  The  laws 
relating  to  the  public  school  system  will  be  found  codified  in  the 
Political  Code  of  1895,  §§  1338-1408.  Several  amendments  to 
the  school  laws  have  been  made  since  that  code,  but  none  of  them 
are  material  to  this  controversy,  and  none  are  relied  on  by  coun- 
sel, except  a  local  act  passed  in  1904,  which  will  be  referred  to 
hereafter.  Section  1406  of  the  Political  Code,  which  was  codified 
from  the  act  of  1894,  reads  as  follows:  "In  those  counties 
having  local  laws,  where  schools  are  sustained  by  local  taxation 
for  a  period  of  five  months  or  more,  the  State  school  commissioner 
shall,  on  the  first  day  of  January,  April,  July,  and  October  of  each 
year,  or  as  soon  thereafter  as  practicable,  notify  the  Governor  of 
the  amount  of  funds  standing  to  the  credit  of  each  of  such  coun- 
ties on  the  books  of  the  treasurer  on  said  dates,  arising  from  the 
quarterly  apportionments  aforesaid,  and  thereupon  the  Governor 
shall  issue  his  warrant  for  said  sums,  and  the  treasurer  shall  draw 
his  checks  for  said  sums  without  requiring  the  itemized  state- 
ments as  provided;  and  the  State  school  commissioner  shall  im- 
mediately transmit  said  checks  to  the  officer  under  the  local  sys- 
tem authorized  to  receive  its  funds,  and  the  State  school  com- 
missioner shall,  in  like  manner,  pay  over  to  the  proper  officer 
under  the  school  board  of  any  town  or  city  having  a  school  sys- 
tem sustained  by  local  taxation  for  a  period  of  five  months  or 
more,  and  to  which  he  is  now  authorized  by  law  to  make  direct 
apportionments,  such  proportion  of  the  entire  county  fund  as 
shown  on  the  books  of  the  treasurer  as  the  school  population  of 
the  town  or  city  bears  to  the  population  of  the  county,  as  shown 
by  the  last  school  census:  provided,  that  all  children  of  school 
age  resident  in  said  county,  and  attending  the  public  schools  of 
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such  town  or  city,  shall  be  counted  in  the  school  population  of 
such  town  or  city  and  be  entitled  to  have  their  share  of  such 
county  fund  paid  over  to  the  proper  officer  of  the  school  board  of 
such  town  or  city."  This  distinctly  declares  that  the  State  school 
commissioner  shall  pay  over  to  the  proper  officer  under  the  school 
board,  in  a  town  or  city  having  a  separate  school  system,  ''such 
proportion  of  the  entire  county  fund  as  shown  on  the  books  of 
the  treasurer  as  the  school  population  of  the  town  or  city  bears 
to  the  population  of  the  county."  (Omitting  the  proviso  as  to 
children  resident  in  the  county  and  attending  the  public  schools 
in  the  town  or  city.)  This  language  is  plain  and  clear.  It  de- 
clares how  the  proportion  or  pro  rata  part  of  the  entire  county 
fund  which  shall  be  paid  to  the  proper  officer  of  the  local  school 
board  is  to  be  determined.  The  rule  laid  down  for  making  the 
calculation  is  this :  As  the  school  population  of  the  town  or  city 
is  to  the  school  population  of  the  county,  so  is  the  proportion  or 
share  of  the  county  fund  which  shall  be  paid  to  the  officer  of  the 
local  board  to  the  entire  county  fund.  Thus,  if  the  entire  school 
population  of  the  county  were  five  thousand,  and  the  school  pop- 
ulation of  the  town  or  city  were  one  thousand,  the  local  system 
would  be  entitled  to  one  fifth  of  the  entire  county  fund.  In  es- 
timating the  school  population  of  the  town  or  city  the  proviso  at 
the  end  of  this  section  declares  that  all  children  of  school  age 
resident  in  the  county,  and  attending  the  public  schools  of  such 
town  or  city,  shall  be  counted  in  the  school  population  of  such 
town  or  city,  and  be  entitled  to  have  their  share  of  the  school 
fund  paid  over  to  the  proper  officer  of  such  town  or  city.  In  the 
illustiation  given  the  one  thousand,  therefore,  is  to  be  considered 
as  including  the  school  population  as  thus  calculated  in  accord- 
ance with  the  terms  of  the  act. 

It  is  contended  that  the  act  of  1894  and  the  section  of  the 
code  derived  from  it  do  not  apply  to  the  school  system  of  West 
Point,  because  the  act  authorizes  the  State  school  commissioner  to 
pay  over  to  the  proper  officer  "under  tJie  school  board  of  any  town 
or  city  having  a  school  system  sustained  by  local  taxation  for  a 
period  of  five  months  or  more,  and  to  which  he  is  now  authoiized 
by  law  to  make  direct  apportionments."  It  is  not  denied  that 
West  Point  is  a  city  having  a  school  system  sustained  by  taxation 
for  a  period  of  five  months  or  more ;  but  it  is  contended  that  the 
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act  by  its  terms  is  applicable  only  where  the  State  school  com- 
missioDer  "is  now.  authorized  by  law  to  make  direct  apportioD- 
ments;"  and  that  the  West  Point  school  system  does  not  M 
within  this  descriptioD.  As  has  already  been  noted,  under  the 
act  of  1877  the  City  of  West  Point  was  authorized  to  organize  an 
independent  public  school  system,  having  a  chief  executive  officer 
who  was  required  to  make  to  the  State  school  commissioner 
reports  similar  to  those  required  by  county  school  commission- 
ers, and  '^  said  organization  shall  draw  its  pro  rata  share  of  all 
educational  funds  raised  by  this  State."  In  the  second  section  of 
the  act,  after  providing  for  the  election  of  a  board  of  commissioners 
for  the  school  system,  it  is  expressly  declared  that  "Said  board 
shall  receive  all  monies  drawn  from  the  educational  funds  raised 
by  this  State,  and  all  funds  raised  by  taxation  in  said  city,"  etc 
There  is  nothing  in  the  act  which  intimates  that  the  county  school 
commissioner  of  Troup  county  is  to  receive  the  pro  rata  sliare  of 
the  educational  fund  from  the  State,  and  pay  it  over  to  the  local 
board.  While  it  did  not  in  terms  declare  that  the  State  school 
commissioner  should  make  a  direct  apportionment  to  the  local 
board,  yet  it  seems  to  us  the  very  plain  meaning  of  the  act  is  to 
authorize  him  to  do  so.  Wliat  reason  was  there  for  requiring 
the  chief  executive  officer  to  make  regular  reports  to  the  State 
school  commissioner  similar  to  those  made  by  county  school  com- 
missioners, and  dtelaring  that  the  board  should  receive  all  monies 
drawn  from  the  educational  funds  raised  by  the  State,  if  the  legis- 
lature meant  that  the  county  school  commissioner  should  receive 
these  funds  and  pay  them  over  to  the  board  ?  This  act  nowhere 
even  mentions  the  county  school  commissioner,  but  places  the  local 
board  in  direct  communication  with  the  State  school  commis- 
sioner. It  is  said  in  the  brief  of  counsel  that  it  has  been  the 
practice  under  that  act  for  the  county  school  commissioner  to 
receive  the  funds  from  the  State  school  commissioner,  and  pay 
over  to  the  local  board  its  proportion.  We  do  not  know  how 
this  mav  be,  but  we  entertain  no  doubt  that  under  the  act  of  1877 
the  State  school  commissioner  was  authorized  to  make  a  direct 
apportionment  to  the  local  board,  and  that  it  therefore  came 
within  the  terms  of  the  act  of  1894  Evai  if  this  were  not  clear, 
there  has  been  a  practical  adjudication  on  this  point,  in  the  case 
of  Bridges  v.  State,  103  Ga.  21,  35,     In  the  opinion  Chief  Justice 
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Simmons  said:  ''By  an  act  approved  August  11,  1881  (Acts 
1881,  p.  421),  a  public  school  system  was  established  for  the  City 
of  Rome,  independent  of  the  county  school  system.  Under  its 
provisions,  that  portion  of  the  school  fund  which  belonged  to  the 
City  of  Rome  was  paid  by  the  State  authorities  to  the  county 
school  commissioner,  who  was  in  turn  required  and  authorized  to 
pay  it  to  the  city  authorities.  The  general  act  approved  October 
27,  1887  (Acts  1887,  p.  68),  contains  no  provisions  which  would 
authorize  the  payment  by  the  State  authorities  directly  to  the  City 
of  Rome  of  her  proportion  of  the  school  fund,  but  the  act 
approved  December  13,  1894,  codified  as  section  1402  et  seq. 
of  the  Political  Code,  does  provide  expressly  for  such  payment.  As 
to  this  matter,  the  terms  of  the  act  (Pol.  Code,  §  1406)  apply  to 
the  schools  of  the  County  of  Floyd  and  the  City  of  Rome,  and  the 
school  funds  belonging  to  the  latter  pass  directly  into  the  hands 
of  the  proper  city  authorities."  Indeed,  it  was  held  in  that  case 
that  the  county  school  commissioner  was  not  authorized  in  his 
official  capacity  to  receive  or  disburse  that  portion  of  the  school 
fund. 

It  is  contended  that  if  the  State  school  commissioner  was  au- 
thorized at  any  time  to  pay  the  pro  rata  share  of  the  West  Point 
school  system  directly  to  the  local  board,  this  was  changed  by  the 
act  of  August  13,  1904.  Acts  1904,  p.  332.  This  act  amended 
the  act  of  1877  by  adding  at  the  end  of  the  first  section  the  fol- 
lowing words :  "  Said  officer  shall  file  a  copy  of  said  reports  with 
the  county  school  commissioner  of  Troup  county,  and  said  public 
school  system  of  West  Point  shall  draw  its  pro  rata  share  of  the 
public  school  money  apportioned  each  year  to  said  county,  and 
the  county  school  commissioner  shall  pay  the  same  over  to  the 
person  authoiized  to  receive  it."  Plaintiflfs  reply  by  saying  that 
this  act  is  unconstitutional  as  being. a  special  law  in  a  case  pro- 
vided for  by  the  general  laws  above  referred  to.  The  presiding 
judge  did  not  decide  this  constitutional  question,  and  therefore 
we  deem  it  unnecessary  to  do  so.  Whether  that  act  is  constitu- 
tional or  not  makes  no  difference  as  to  the  mode  of  calculating 
the  pro  rata  share  of  the  local  school  system  of  West  Point.  It 
merely  affects  the  question  whether  such  share  shall  be  paid 
directly  to  the  local  board,  or  whether  it  shall  be  paid  to  the 
county  school  commissioner,  and  by  him  to  the  local  board.     If, 
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then,  the  rule  is  that  the  pro  rata  share  of  the  local  system 
is  to  be  determined  according  to  the  ratio  between  the  school  pop- 
ulation of  the  city  and  the  school  population  of  the  county,  the 
only  remaining  question,  in  ascertaining  the  exact  amount,  is  to 
determine  what  constitutes  the  school  population.  This  is  an- 
swered by  sections  1389, 1390,  and  1391  of  the  Political  Code, 
which  provide  for  taking  a  census  of  the  school  population,  and 
declare  that  there  shall  be  an  enumeration  of  the  number  of  chil- 
dren between  the  ages  of  six  and  eighteen  years.  With  these  rules 
stated,  there  can  be  no  diflBculty  in  determining  what  is  the  pro 
rata  share  of  the  entire  county  school  fund  which  shall  be  paid  to 
the  local  board  of  West  Point  It  is  urged  that  the  fund  going 
to  the  county  out^de  of  West  Point — or  at  least  in  the  school 
which  is  patronized  by  the  complainants — is  disbursed  according 
to  school  attendance,  and  that  it  is  unfair  and  inequitable  to  make 
this  disbursement  on  such  a  basis,  while  in  the  City  of  West 
Point  the  attendance  is  much  higher,  so  that  the  amount  per 
scholar  according  to  attendance  in  West  Point  is  much  less  than 
the  amount  per  scholar  according  to  attendance  outside  of  West 
Point.  Whether  the  argument  is  based  on  sound  considerations 
of  equity  or  not  is  immaterial ;  and  on  that  point  we  express  no 
opinion.  The  statute  determines  the  mode  by  which  the  pro  rata 
share  to  be  paid  to  the  local  school  board  shall  be  ascertained.  If 
it  is  not  a  just  rule,  the  legislature  can  change  the  law ;  the  courts 
can  not  do  so.  The  pro  rata  shares  of  the  counties  are  deter- 
mined on  the  same  basis  of  school  population.  Pol.  Code,  §  1403. 
After  the  share  of  the  local  school  system  has  been  paid  over  to 
its  board,  the  balance  remains  for  use  by  the  county  authorities. 
The  county  board  has  power  to  employ  teachers  and  make  con- 
tracts with  them.  Id.  §  1360.  "It  shall  be  the  duty  of  said 
board  to  make  arrangements  for  the  instruction  of  the  children  of 
the  white  and  colored  races  in  separate  schools."  Id.  §  1363. 
**  The  county  board  of  education  shall  have  power,  if  they  deem 
best,  to  employ  teachers  at  a  salary."  Id.  §  1370.  It  will  thus 
be  seen  that  considerable  discretion  is  conferred  upon  the  county 
board  of  education  in  reference  to  the  disbursement  of  the  county 
fund  and  the  payment  of  teachera  There  is  nothing  in  the  law 
which  requires  them  to  pay  the  teachers  according  to  the  number 
of  scholars  attending.     Indeed,  if  the  public  school  system  of 
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West  Point  has  received  all  that  it  is  entitled  to,  we  do  not  per- 
ceive how  it  is  concerned  with  the  mode  in  which  the  county 
board  of  education  shall  disburse  that  part  of  the  fund  over  which 
they  have  control  Whether  the  number  of  children  attending 
the  school  is  made  the  basis  for  paying  the  teacher,  or  whether 
the  teacher  is  employed  at  a  salary,  or  like  matters,  do  not  affect 
the  local  school  system.  There  is  no  claim  that  the  county  board 
of  education  is  making  any  unlawful  use  of  the  remaining  fund. 

On  August  26,  1903,  the  Hon.  John  C.  Hart,  attorney-general, 
furnished  to  the  State  school  commissioner  an  opinion  in  which 
he  construed  the  law  in  regard  to  determining  the  pro  rata  share 
of  local  systems.  See  Opinions  of  Attorneys-general  from  January 
1, 1891,  to  January  1,  1904,  p.  387.  In  it  he  says:  "The  county 
is  treated  as  a  unit,  and  the  local  system  should  be  treated  as  but 
another  unit  in  a  unit  ...  I  therefore  advise,  irrespective  of 
any  directions  to  the  contrary  in  the  act  creating  the  local  sys- 
tems, that  you  adopt  the  rule  of  apportionment  bd^weea  the  local 
system  and  the  county,  using  as  a  basis  'the  proportion  which  the 
school  population  of  the  local  system  bears  to  the  school  popula- 
tion in  the  county.' "  In  this  case  it  appears  that  there  are  local 
systems  in  Hogansville  and  LaGrauge,  and,  in  making  his  calcula- 
tion as  to  the  amount  which  shall  be  paid  by  the  county  school 
commissioner  to  the  local  system  at  West  Point,  the  presiding 
judge  excluded  the  school  population  in  those  two  places.  The 
acts  creating  those  local  systems  are  not  before  us,  nor  is  any  con- 
tention made  in  regard  to  them.  We  are  led  to  infer  that  they 
receive  their  pro  rata  share  directly  and  not  through  the  county 
school  commissioner,  and  therefore,  that,  inasmuch  as  the  county 
school  commissioner  has  been  receiving  the  share  of  the  West 
Point  system  along  with  that  of  the  rest  of  the  county,  the  calcu- 
lation is  made  accordingly.  No  contention  is  made  before  this 
court  that  the  exclusion  of  the  school  population  of  Hogansville 
and  LaGrange  in  making  the  calculation  is  improper.  The  judge 
in  granting  the  injunction  also  states  that  this  judgment  does  not 
prohibit  said  county  school  commissioner  from  paying  the  West 
Point  schools,  in  addition  to  such  proportion,  such  sum  as  is  pro- 
vided by  law  for  children  outside  of  the  city,  attending  the  schools 
of  West  Point 

6,  7.  It  is  urged,  that,  even  if  the  method  of  division  which  is 
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attacked  by  this  proceeding  is  illegal,  nevertheless  the  plaintiffs 
are  not  entitled  to  in  junction,  both  because  they  are  not  injured, 
and  because  the  county  school  board  constitutes  a  school  court, 
and  that  it,  and  not  the  superior  court,  has  jurisdiction  of  the  sub- 
ject-matter of  this  controversy.  One  who  neither  is  nor  will  be 
hurt  by  an  illegal  proceeding  has  no  right  to  enjoin  it.  Thus  in 
Mayor  v.  Simmons,  96  Oa.  477,  complaint  was  made  by  citizens 
and  taxpayers  of  Gainesville  that  the  county  school  commis- 
sioner of  Hall  county  was  making  payments  to  be  used  in  the 
support  and  maintenance  of  £he  public  schools  of  that  city,  which 
were  ill^aL  It  was  held  that  the  complainants  were  not  entitled 
to  an  injunction,  because  "no  person  can  possibly  be  heard  to 
complain  in  equity  of  that  with  which  he  is  in  no  way  concerned, 
and  which  not  only  can  not  injure  him  but  may  opei-ate  to  his  ben- 
efit." See  also  Beid  v.  Eatonton,  80  Ga.  755.  The  facts  of  this 
case,  however,  do  not  bring  it  within  the  decisions  cited.  The 
plaintiffs  are  citizens  and  taxpayers  of  the  county  outside  of  the 
City  of  West  Point,  and  patrons  of  the  rural  schools.  They  there- 
fore have  a  direct  interest  in  having  the  school  fund  applicable  to 
the  county  system  properly  preserved  and  lawfully  applied,  and 
to  enjoin  its  misuse  or  disposition  contrary  to  law.  A  taxpayer, 
though  his  contribution  to  the  public  fund  may  be  small  in  pro- 
portion to  the  aggregate,  nevertheless  has  such  a  pecuniary  in- 
terest in  the  sum  made  up  from  taxes,  of  which  his  forms  a 
part,  as  to  authorize  him  to  see  that  there  is  no  illegal  diversion 
of  such  sum.  Such  a  fund  is  in  the  nature  of  a  trust  fund,  which 
equity  will  preserve  from  misapplication.  Accordingly  it  has 
been  held  that  citizens  and  taxpayers  of  a  town  could  enjoin  the 
unlawful  establishment  of  a  dispensary  by  the  corporate  authori- 
ties, because  it  would  or  might  require  an  improper  expenditure 
of  the  public  funds.  Mayor  etc.  of  Leeshurg  v.  Putnam,  103  Ga. 
110.  In  Mayor  etc,  of  Macon  v.  Hughes,  110  Ga.  795,  it  was 
held  proper  to  enjoin  mimicipal  authorities  from  holding  an  elec- 
tion to  determine  whether  a  given  territory  should  be  annexed  to 
a  city,  when  the  ordinance  calling  the  election  was  plainly  ultra 
vires.  This  was  done  at  the  instance  of  residents  and  taxpayers. 
In  Mitchell  v.  Lasseter,  114  Ga.  275,  281,  it  was  said:  "A 
court  of  equity  will,  at  the  instance  of  citizens  and  taxpayers  of  a 
county,  enjoin   the  authorities  in  charge  of  the  aff'airs  of  such 
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county  from  carrying  into  eflfect  an  unauthorized  order  or  judg- 
ment providing  for  the  location  of  a  county-site,  in  the  execution 
of  which  order  it  will  be  necessary  either  to  expend  the  money  of 
the  taxpayers  in  the  treasury  of  the  county,  or  to  incur  illegal 
indebtedness  by  the  county."  In  Mayor  of  Arnericus  v.  Perry, 
114  Oa.  871,  884-5,  it  was  held  proper,  at  the  instance  of  tax- 
payers and  citizens  of  a  municipal  corporation,  to  unjoin  the 
authorities  from  carrying  into  eflfect  various  ordinances  which  were 
ultra  vires,  providing  for  the  election  of  certain  public  oflScers,  for 
the  reason  that  if  such  ofl&cers  were  elected  they  would  have  an 
apparent  demand  against  the  municipality  for  compensation, 
which  would  have  to  be  resisted  at  the  expense  of  the  taxpayers, 
or  illegally  paid  out  of  the  funds  of  the  corporation.  See  also  2 
High  on  Injunctions  (3d  ed.),  §§1236, 1241, 1243 ;  Rice  v.  Smith, 
9  Iowa,  570. 

As  to  the  contention  that  the  board  of  education  of  Troup 
county  is  a  school  court,  it  may  be  said  that  for  certain  purposes 
and  vdthin  certain  limits  this  is  true.  But  it  is  a  court  of  lim- 
ited jurisdiction.  Cheney  v.  Newton,  67  Oa,  477.  It  is  a  tribu- 
nal for  hearing  and  determining.any  matters  of  local  controversy 
in  reference  to  the  construction  and  administration  of  the  school 
law.  Pol.  Code,  1895,  §  1364.  Thus  the  board  has  power  as  to 
the  establishment  and  location  of  schools,  the  employment  of 
teachers,  and,  until  recently,  in  the  selection  of  text-books ;  also 
in  the  preservation  of  order,  enforcement  of  discipline,  and  the 
carrying  out  of  the  rules  that  may  be  established.  Controversies 
occurring  out  of  these  and  other  similar  matters  are  properly  for 
the  consideration  of  the  county  board  of  education.  Pierce  v.  Beck, 
61  Oa.  413.  But  they  have  no  power  to  unlawfully  give  to  a 
separate  local  school  system  money  which  does  not  properly  be- 
long to  it,  nor  to  misapply  public  funds  arising  from  taxation. 
Wliether  their  jurisdiction  to  determine  matters  of  locaj  contro- 
versy in  reference  to  the  construction  or  administration  of  the 
school  law  would  confer  upon  them  authority  to  pass  upon  the 
constitutionality  of  an  act  of  the  legislature,  or  to  render  a  judg- 
ment on  that  subject  which  would  be  binding  as  an  adjudication, 
may  well  be  doubted.  Certainly  they  have  no  authority  to  grant 
an  injunction  to  prevent  the  unlawful  payment  of  money  from  be- 
ing made.     In  the  opinion  filed  by  the  presiding  judge  it  was 
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said :  ^  It  is  admitted  that  by  this  system  the  sum  of  money  paid 
over  to  the  West  Point  schools,  being  based  on  attendance  on  said 
schools,  is  greater  than  these  schools  would  receive  if  based  on 
school  population.  .  .  It  is  admitted  that  more  is  paid  to  West 
Poiut  schools  than  her  proportion  based  on  school  population,  and 
the  board  of  education  and  county  school  commissioner  propose 
to  continue  such  payment."  Under  such  circumstances,  the  rem- 
edy by  injunction  was  proper.  The  remark  made  in  the  opinion 
in  Mayor  of  Gainesville  v.  Simmons,  supra,  that  "  It  is  the  busi- 
ness of  the  State  school  commissioner,  alid  not  of  the  taxpayers  of 
Grainesville,  to  determine  whether  or  not  the  school  commissioner 
of  Hall  county  makes  illegal  or  unauthorized  payments  to  the 
Gainesville  school  fund,"  was  not  an  adjudication  that  taxpayers 
outside  of  Gainesville  would  not  have  had  the  right  to  invoke  the 
aid  of  a  court  of  equity  to  protect  their  interests.  This  statement  is 
to  be  taken  in  connection  with  the  fact  above  referred  to,  that  the 
schools  of  Gainesville  were  already  receiving  more  than  they  were 
entitled  to ;  and  the  taxpayers  of  thaU  municipality  were  not  in  a 
situation  to  set  themselves  up  as  r^ulators  to  enjoin  a  distribu- 
tion of  which  they  were  receiving  the  benefit. 

Judgment  ajirmed.     All  the  Justices  concur^  except  Simm^ons, 
C.  J,,  absent. 


Turner  v.  Woodward. 

Fish,  P.  J.  1.  Where,  by  threats  of  imprisonment  or  promises  to  hold  him 
harmless,  A  induces  a  constable  to  deliver  to  him  property  which  is  in  the 
possession  of  the  officer  by  virtue  of  a  levy,  and  the  constable  is  subse- 
quently ruled  by  the  plaintiff  in  fi.  fa.  and  compelled  to  pay  to  him  the  value 
of  the  property  so  relinquished,  A  is  liable  to  the  constable  for  the  loss  or 
damage  sustained  by  the  latter  by  reason  of  such  delivery  of  the  property. 

2.  In  such  a  case  it  was  not  error  for  the  court,  in  instructing  the  jury,  to  use 
the  woiTis  *'loss"  and  **damage''  interchangeably. 

8.  The  charge  of  the  court  was  full  and  fair ;  and  the  evidence,  while  confltci- 
ing,  was  ample  to  sustain  the  v.erdict. 
Judgment  affirmed.    All  the  Justices  concur ^  except  Simmons^  C,  /.,  almnl 

Submitted  July  l.~  Decided  August  6,  190S. 

Action  for  damages.     Before  Judge  Reagan.     Henry  superior 
court.     January  5,  1905. 

Marcus   W.  Beck  and  H.  M.  Smith,  for  plaintiff  in  enor. 
John  S,  Gleaton,  contra. 
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CHATFIELD  v.  CLARK. 

1.  C  filed  an  application  to  enjoin  A  and  B  from  dispossdBsing  him  mider  a 
dispossessory  warrant  sned  out  by  them  jointly.  A  restraining  order  was 
granted,  and  before  the  hearing  on  the  application  for  injunction  B  died, 
and  C  moved  to  postpone  the  case  until  parties  could  lie  made.  Hetd^  that 
the  interlocutory  hearing  could  properly  proceed  to  determine  the  question 
whether  A  should  be  enjoined  notwithstanding  the  death  of  B. 

2.  One  in  possession  of  real  property,  having  no  title  thereto  or  interest  therein, 
but  occupying  merely  the  relation  of  an  agent  or  caretaker  of  the  premises 
for  the  owner,  can  not  in  his  own  name  institute  an  action  to  enjoin  a  pro- 
ceeding sued  out  against  such  agent  as  a  tenant  of  another. 

Argued  July  1,  — Dedded  August  6,  1906. 

Petition  for  injunction.  Before  Judge  Reagan.  Pike  superior 
court     May  19,  1905. 

Clark  and  his  wife  Ida  claimed  title  to  a  bouse  and  lot  in 
Bamesville,  and  sued  out  a  dispossessory  warrant  to  evict  Maria 
Chatfield  as  a  tenant  holding  over.  Maria  Chatfield  filed  a  peti- 
tion praying  that  the  Clarbt  be  enjoined  from  prosecuting  the  dis- 
possessory warrant.  CJlark's-  wife  died  before  the  hearing,  «and 
when  the  injunction  case  was  called  the  plaintiff  moved  for  a 
continuance  until  the  1^1  representative  of  Clark's  wife  could 
be  made  a  party.  This  motion  was  denied.  At  the  hearing  it 
appeared  that  the  Clarks  had  a  deed  to  the  property  in  contro- 
versy from  Jeff  Walker,  who  had  died  since  making  the  deed ; 
that  before  his  death  he  had  promised  to  give  Maria  Cliatfield  the 
Tent  of  the  house  for  services  rendered  to  him ;  and  that  after  his 
death  his  son  and  sole  heir  bad  asked  her  to  take  care  of  the 
place  and  live  in  the  house  until  he  returned  home.  The  plain- 
tiff attacked  the  deed  to  the  Clarks,  on  the  ground  that  Jeff 
Walker  was  not  of  sound  mind  when  he  made  it  On  this  ques- 
tion the  evidence  was  conflicting.  It  was  also  shown  that  Clark 
was  insolvent,  and  that  Maria  Chatfield  was  unable  from  poverty 
to  give  bond  in  the  dispossessory-warrant  proceeding.  The  judge 
refused  to  grant  an  injunction,  and  Maria  Chatfield  excepted,  as- 
signing error  also  upon  the  refusal  to  grant  a  continuance. 

W.   W.  Lambdin,  for  plaintiff. 

A.  A.  Murphey  and  J.  M.  Smith,  for  defendant 

Cobb,  J.  1.  "  It  is  a  principle  of  equity  that  the  death  o? 
one  defendant  only  abates  the  proceeding  quoad  him."    Howard^        ^ 
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Bank,  R,  M,  Charl,  216.  If  the  suit  is  of  such  a  character  tliat 
it  is  possible  to  make  a  final  decree  against  the  surviving  party, 
it  is  not  necessary  to  revive  the  suit  against  the  legal  representa- 
tive of  the  deceased  party ;  but  the  rule  is  otherwise  where*  the 
deceased  defendant  is  a  necessary  party  to  the  determination  of  the 
controversy.  5  Enc.  P.  &  P.  840.  As  the  dispossessory  warrant 
was  sued  out  jointly  by  the  Clarks  claiming  to  be  joint  owners  of 
the  property,  and  the  present  petition  was  an  application  to  enjoin 
that  proceeding,  no  final  decree  could  properly  be  rendered  in 
the  present  case  until  the  legal  representative  of  Ida  Clark  was 
made  a  party.  But  the  death  of  Ida  Clark  and  the  abatement  of 
the  suit  as  to  her  would  not  be  a  sufficient  reason  to  postpone 
a  hearing  of  the  application  for  an  injunction,  where  the  surviving 
husband  was  seeking  to  revoke  a  restraining  order  which  had 
been  granted  as  to  him.  The  restraining  order  was  granted 
against  both  the  husband  and  the  wife.  It  was  still  in  force 
against  the  husband,  notwithstanding  the  death  of  the  wife;  and 
while  the  case  as  to  parties  was  not  ripe  for  final  decree,  there  was 
no  good  reason  why  the  surviving  •  defendant,  who  was  still 
restrained  by  an  order  of  the  court,  should  not  have  the  right  to 
be  heard  on  the  question  as  to  whether  the  restraining  order 
should  be  continued  in  force  as  to  him.  Nothing  done  at  this 
hearing  would  bind  in  any  way  the  legal  representative  or  heirs 
of  Ida  Clark,  who  were  no  parties  to  the  proceeding,  and  the 
surviving  husband  had  the  right  to  ask  that  the  restraining  order  as 
to  him  be  dissolved,  in  order  that  he  might  assert  whatever  rights 
he  had  in  the  dispossessory- warrant  proceeding.  Whether  the 
death  of  Ida  Clark  would  abate  the  dispossessory  warrant  at  the 
stage  of  the  case  at  which  the  in  junctiou  was  granted  we  need  not 
now  determine,  but  we  have  no  doubt  that  the  surviving  husband 
had  the  right  to  insist  on  a  hearing  of  the  application  to  dissolve 
the  restraining  order,  notwithstanding  the  death  of  his  wife. 

2.  The  plaintiff  was  only  an  agent  of  one  claiming  to  be  the 
owner.  She  had  no  interest  in  the  property,  either  as  tenant 
or  otherwise.  18  A.  &  E.  Enc.  Law  (2d  ed.),  166.  She  was  a 
mere  caretaker.  Her  possession  was  the  possession  of  her  prin- 
cipal, and  upon  his  possession  she  could  defend  against  the  dis- 
possessory  warrant;  and  if  the  ownership  of  the  principal  and 
her  possession  in  his  behalf  were  established,  the  dispossessoiy 
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proceedlDg  of  the  Clarks  would  fail.  Of  course  if  she  entered 
under  the  Clarks,  or,  after  entering,  the  relation  of  landlord  and 
tenant  arose  between  them,  she  could  not  dispute  their  title  and 
defeat  the  dispossessory  warrant  by  showing  title  in  another. 
But  if  she  was  a  mere  agent  or  caretaker  having  no  beneficial 
interest  in  the  property,  she  certainly  has  no  standing  in  a  court 
of  equity  as  a  plaintiff  in  her  own  name  seeking  to  enjoin  a  pro- 
ceeding brought  by  others  who  claim  to  own  the  property.  See, 
in  this  connection,  Cunningham  v.  Elliott^  92  Oa,  159;  2  High 
on  Inj.  (3d  ed.)  §  1547.  Her  rights  were  purely  defensiva  She 
could  not  become  the  actor,  such  a  position  being  one  which 
the  law  authorizes  only  her  principal  to  assume.  Had  it  ap- 
peared that  the  plaintiff  had  title  to  the  property,  or  claimed 
possession  in  her  own  right,  a  different  question  would  have  been 
presented.  See,  in  this  connection,  Oilmore  v.  Wells,  78  Ga, 
197;  Brooks  v.  Stroud,  111  Oa,  875;  Brovm  v.  Watson,  115 
Oa.  592;  Johnson  v.  Thrower,  117  Ga.  1009.  It  appearing 
from  the  uncontradicted  evidence  that  the  plaintiff  was  at  most 
a  mere  agent  or  caretaker  for  another,  and  had  no  interest  in  the 
property,  it  was  not  error  to  deny  the  injunction. 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


Parks,  trustee,  v.  Baldwin  et  al. 

Fi8B,  P.  J.  The  judge  of  the  superior  court  did  not  err  in  refusing,  on  the 
petition  of  the  trustee  in  bankruptcy  of  the  mortgagor  for  such  relief,  to 
enjoin  the  sheriff  from  proceeding  to  sell  the  mortgaged  property  in  his 
possession  by  virtue  of  a  levy  under  the  mortgage  fi.  fa.,  and  in  not  order- 
ing him  to  deliver  such  property  to  the  trustee,  the  mortgage  having  been 
executed  more  than  four  months  prior  to  the  petition  in  bankruptcy ,  there 
being  no  question  raised  as  to  the  validity  of  the  mortgage  or  the  debt  it 
was  given  to  secure,  the  debt  not  having  been  proved  in  bankruptcy,  and 
the  trustee  not  offering  to  pay  the  same.  See  Reed  v.  Equitable  Trust  Co., 
116  Oa,  780,  and  cit ;  Merry  v.  JoneSy  119  Ga.  043 ;  Heath  v.  Scheffer,  2 
Am.  B.  K.  98;  In  re  Gerdes,  4  Id.  346;  Carling  v.  Seymore  Lumber  Co., 
8  Id.  29 ;  Eyster  v.  Gaff,  91  U.  S.  521 ;  Railroad  Company  v.  Gomila,  182 
U.  S.  478. 

Judg^nent  affirmed.   AU  the  Justices  concur y  except  Simmons,  C.  J.,  obsenL 

Argued  Jaly  11,— Decided  August  5, 1906. 

Petition  for   injunction.       Before  Judge  Sheffield*       Terrell 
superior  court.     January  18,  1905. 
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Slaton  &  Phillips,  W.  H.  Ourr,  and  J.  0.  Parks,  for  plaiutiff. 
R.  R,    Marlin,  JST.n  A,   WUkinson,  and    Smith,  ITammond  <fe 
Smith,  for  defendants. 


ARRINGTON  v.  CROimT. 

Under  the  facts  appearing  in  the  record,  the  court  erred  in  dismissing  the  mo- 
tion for  new  trial. 

Submitted  Jane  31.  —  Decided  August  6,  1906. 

Motion  for  new  trial  Before  Judge  Parker.  Ware  superior 
court.     November  17, 1904. 

J.  L.  Sweat,  for  plaintiff  in  error. 

Toomer  &  Reynolds,  contra. 

Fish,  P.  J.  At  the  April  term,  1904,  of  Ware  superior  court, 
Mrs.  H.  T.  Arrington  filed  a  motion  for  a  new  trial  in  a  case  in 
which  J.  Cronin  had  obtained  a  verdict  against  her  during  that 
term.  At  the  time  the  motion  was  filed,  an  order  was  granted 
that  it  be  heard  in  vacation,  on  May  21,  1904  This  order  pro- 
vided,  "that  movant  have  until  the  hearing,  whenever  it  may  be, 
to  prepare  and. present  for  approval  a  brief  of  the  evidence  in  said 
case,  and  the  presiding  judge  may  enter  his  approval  thereon  at 
any  time,  either  in  term  or  vacation ;  and  if  the  hearing  of  the 
motion  shall  be  in  vacation  and  the  brief  of  evidence  has  not  been 
filed  in  the  clerk's  oflBce  before  the  date  of  the  hearing,  said  brief 
of  evidence  may  be  filed  in  the  clerk's  office  at  any  time  within 
ten  days  after  the  motion  is  beard  and  determined."  Movant  filed 
a  brief  of  evidence  and  charge  of  the  court  in  the  clerk's  office  on 
April  29,  1904.  On  May  20,  1904,  a  consent  order  was  passed 
continuing  the  hearing  of  the  motion  until  June  27,  1904.  This 
order  recited  that  "  It  is  further  ordered  that  movant  have  until 
said  time  to  have  the  brief  of  evidence  and  charge  of  the  court  in 
said  case  approved  and  filed,  and  also  to  amend  and  otherwise 
perfect  the  daid  motion  for  new  trial."  On  June  27,  1904,  the 
following  order  was  passed:  "Plaintiff  [respondent]  not  being 
ready,  it  is  ordered  by  the  court  that  the  hearing  of  above-stated 
motion  be  continued  until  the  21st  day  of  July,  1904,  to  be  then 
heard  at  Baxley,  Ga.     It  is  further  ordered  that  defendant's  [mov- 
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ant's]  right  to  have  the  brief  of  evidence  and  charge  of  the  court 
and  to  amend  said  motion  be  preserved  until  the  hearing."  The 
motion  not  being  heard  and  no  action  taken  thereon  before 
October  1,  1904,  the  judge,  upon  the  application  of  respondent's 
attorney,  and  in  pursuance  of  the  original  term  order,  fixed  the 
hearing  of  the  motion  for  October  10,  1904,  and  provided  that 
notice  be  served  upon  movant  The  motion  was  not  heard  on 
the  last-meptioned  date,  nor  any  order  granted  in  reference 
thereto.  During  the  November  term  of  the  court  the  motion  was 
called  in  its  order  for  hearing,  and  was,  on  motion  of  respondent 
"  dismissed  because  no  brief  of  evidence  [had]  been  approved  in 
terms  of  the  consent  order  of  May  20,  1904."  To  the  order  dis- 
missing the  motion  the  movant  excepted. 

We  think  the  exception  well  taken.  Granting  that  the  con- 
sent order  of  May  20  was  a  limitation  upon  the  original  term 
order,  and  that  under  its  terms  the  movant  was  required  to  have 
the  brief  of  evidence  approved  on  or  before  June  27,  we  think  it 
clear  that  the  order  passed  on  the  date  last  mentioned  preserved 
movant's  right  to  have  the  brief  of  evidence  approved  until  the 
final  hearing.  The  order  of  June  27  clearly  contemplated  that 
some  right  of  the  movant  in  reference  to  the  brief  of  evidence 
should  be  preserved  until  the  hearing  of  the  motion ;  for  it  pro- 
vided "  that  defendant's  right  to  have  the  brief  of  evidence  .  .  be 
preserved  until  the  hearing."  Evidently  by  inadvertence  there 
was  a  word,  or  words,  left  out  of  the  order  here.  The  use  of  the 
word  "preserved"  clearly  and  unmistakably  indicated  that  the 
right  of  the  movant  in  reference  to  the  brief  of  evidence  which 
this  order  contemplated  was  a  right  which  had  been  secured  to 
her  by  previous  orders  of  the  court.  This  right,  whatever  it  was,. 
was  to  be  "  preserved,"  that  is  kept  intact  or  protected.  The  last 
previous  order  of  the  court  had  provided  that  the  movant  should 
have  until  June  27,  1904,  the  date  which  it  fixed  for  the  hearing, 
''to  have  the  brief  of  evidence  .  .  in  said  case  approved  and 
filed,"  and  this  was  clearly  the  right  of  the  movant  in  reference 
to  the  brief  of  evidence  which  was,  under  the  order  of  June  27, 
1904,  to  be  "preserved"  until  the  final  hearing.  A  brief  of  evi- 
dence had  been  filed  on  April  29,  1904,  and  it  needed  nothing 
but  the  approval  of  the  court  No  question  was  made  on  the  cor- 
leotnesB  of  the  brief  of  evidence,  nor  did  the  court  refuse  to  ap- 
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prove  it,  but  the  motion  for  a  new  trial  was  dismissed  upon  the 
ground  that  the  brief  of  evidence  bad  not  been  approved  con- 
formably to  the  consent  order  of  May  20,  when  that  order  had 
been  superseded  by  the  order  of  June  27.  We  think  his  honor 
erred  in  the  ruling  excepted  to;  and  the  judgment  is  therefore 
Beversed.     All  the  Jvstiees  concur,  except  Simmons,  C*  J^  abeetU. 


MALLARD  v.  CURRAN  et  al. 

1.  A  borrower  of  money  executed  a  deed  of  trost  to  secure  the  payment  of  the 
debt,  and  subsequently  died  before  the  debt  was  paid.  The  holder  of  the 
loan  deed  consented  for  the  administrator  to  sell  the  fee-simple  title  to  the 
land  at  public  outcry,  and  this  consent  was  made  public  by  the  auctioneer 
at  the  time  the  land  was  exposed  for  sale.  The  administrator  had  pre- 
viously been  granted  leave  by  the  ordinary  to  sell  the  land.  The  property 
was  put  up  and  after  considerable  bidding  was  knocked  off  to  the  plaintiff 
at  a  sum  stated.  Afterwards,  though  the  purchase-price  was  tendered  by 
the  plaintiff,  the  tender  being  a  continuous  one,  the  administrator  refused 
to  make  a  deed  to  the  land,  but  prepared  to  have  it  resold.  HM^  that  the 
purchaser  at  the  administrator's  sale  could  maintain  an  .action  to  require 
the  administrator  to  make  her  a  deed,  and  to  compel  the  holder  of  the  loan 
deed  to  cancel  his  evidence  of  indebtedness. 

2.  Under  the  allegations  of  the  petition,  the  expenses  of  the  litigation  were  not 
recoverable. 

Argued  June  21,  —  Decided  August  6,  1906. 

Equitable  petition.  Before  Judge  Lumpkin.  Fulton  superior 
court     August  2,  1904. 

Tbe  case  made  by  the  petition  is  substantially  as  foUows: 
Mrs.  Annie  Curran  died  intestate,  tbe  owner  of  described  realty 
in  the  city  of  Atlanta.  She  had  previously  executed  to  named 
persons,  as  trustees  of  the  Penn  Mutual  Life  Insurance  Company, 
a  Don-resident  corporation  having  an  ofiSce  and  agent  in  Atlanta, 
a  trust  deed  to  the  prop^ty  to  secure  a  loan  of  $3,700.  Upon  the 
death  of  Mra  Curran,  Michael  Curran  was  appointed  her  adminis- 
trator ;  and  at  the  September  term,  1903,  of  the  court  of  ordinary 
of  Fulton  county  he  was  granted  leave  to  sell  the  property  hereto- 
fore mentioned,  and  thereupon  proceeded  to  advertise  it  for  sale 
on  the  first  Tuesday  in  October,  1903.  The  administrator, 
through  his  agent,  arranged  with  agents  of  the  Penn  Mutual  Life 
Insurance  Company  <'to  sell  said  property  free  from  said  loan, 
and  said  corporation,  through  its  said  agents,  agreed  that  it  would 
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accept  payment  of  the  debt,  with  interest  to  the  date  of  payment 
in  full  of  the  amount  of  said  loan,  said  money  to  be  paid  out  of 
the  proceeds  of  said  sale,  to  which  agreement  said  Michael  Cur- 
ran  assented,  and  in  the  advertisement  which  he  published  of  said 
administrator's  sale  he  advertised  for  sale  as  administrator  the  fee- 
simple  interest  in  said  property."  On  the  day  fixed  for  the  sale, 
within  the  legal  hours,  and  at  the  court-house  door,  the  property 
was  exposed  for  sale  by  the  administrator  through  his  auc- 
tioneer. The  auctioneer,  who  was  the  agent  of  the  administrator, 
made  public  announcement  at  the  time  the  property  wa^  exposed 
for  sale,  in  clear  and  unequivocal  terms  and  in  the  presence  and 
hearing  of  the  administrator,  "  that  the  property  would  be  sold 
free  from  the  lien  of  the  debt  due  the  corporation  above  referred 
to,  and  that  the  purchaser  would  get  a  fee-simple  title  from  said 
administrator,  the  loan  deed  above  referred  to  to  be  paid  by 
the  administrator  out  of  the  proceeds  of  said  sale,  and  the  pur- 
chaser to  get  for  the  amount  of  his  bid  a  title  free  of  the  claim 
of  said  loan  deed."  The  auctioneer  then  invited  bids,  and  the  i 
property  was  finally  knopked  off  to  the  plaintiff,  for  S4,200,  the 
highest  bid.  Shortly  thereafter  the  administrator,  without  war- 
rant or  authority,  stated  that  he  would  not  comply  with  the  terms 
of  the  sale,  and  that  he  would  not  make  the  plaintiff  a  deed  to 
the  property.  Nevertheless  the  plaintiff  made  a  tender  of  $4,200, 
the  amount  of  the  bid,  to  the  administrator,  which  was  a  contin-  . 
uiug  one,  and  which  he  has  refused  to  accept ;  and  she  tendered 
the  money  into  court.  The  administrator  is  again  advertising 
the  property  for  sale,  and  will  sell  it  unless  restrained  by  the 
court.  The  reasonable  rental  value  of  the  property  is  $50  per 
month.  The  administrator  is  in  possession  of  the  property  and 
refuses  to  deliver  possession  to  the  plaintiff.  If  he  is  allowed  to 
sell  the  property  as  he  is  attempting  to  do,  no  title  will  pass  to 
the  purchaser,  but  a  cloud  will  be  created  on  the  plaintiff's  title, 
which  she  alleges  vested  in  her  upon  the  acceptance  of  her  bid  by 
the  auctioneer.  Curran,  individually  and  as  administrator,  has 
acted  in  bad  faith,  and  has  put  the  plaintiff  to  unnecessary  trouble 
and  expense;  and  she  is  entitled  to  a  judgment  against  him  for 
S750  on  that  account.  The  prayers  of  the  petition  were:  that 
the  administrator,  the  trustee  for  the  insurance  company,  and  the 
company  itself  be  made  parties  defendant,  and  tiiat  process  issue 
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directed  to  each ;  that  the  administrator  be  enjoined  from  inter- 
fering with  the  title  to  the  property^  and  from  making  or  attempt- 
ing to  make  any  further  sale  thereof ;  that  the  administrator  be 
required  to  make  title  to  the  property  to  the  plaintiff,  in  com- 
plianoe  with  the  terms  of  the  sale ;  that  the  administrator  be  re- 
quired to  pay  to  the  insurance  company,  out  of  the  fund  tendered 
in  court,  the  amount  of  the  principal,  interest,  and  charges  due  on 
its  loan,  and  that  the  insurance  company  be  then  required  to  eze- 
cute  a  quitclaim  conveyance  of  the  property,  or  l^al  cancellation 
of  its  loan  papers ;  for  judgment  against  Curran,  as  administrator 
and  individually,  for  S750  costs  and  damages  as  set  out  in  the  pe- 
tition. 

To  this  petition  Curran,  the  administrator,  demurred  generally, 
and  on  the  grounds:  that  the  petition  does  not  set  out  the  terms 
of  the  sale  as  to  the  time  of  paying  the  purchase-prioe,  nor  does 
it  allege  the  time  when  the  tender  was  made;  that  it  does  not 
show  that  the  plaintiff  insisted  on  her  bid  or  made  known  to  the 
administrator  any  objection  to  withdrawing  the  property  from 
sale  and  advertising  it  for  sale  on  another  and  later  day ;  that  the 
petition  is  bad  for  misjoinder  of  parties  defendant,  in  that  it  prays 
for  a  judgment  against  Curran  for  damages  individually  in  an 
action  against  him  as  administrator,  and  in  that  it  joins  three 
other  defendants,  who  are  strangers  to  the  administration,  to  give 
effect  to  an  alleged  administrator's  sale  of  land ;  that  the  petition 
is  multifarious ;  and  that  damages  are  not  recoverable  under  the 
facts  alleged,  the  particular  items  of  damage  are  not  shown,  and 
there  ia  a  misjoinder  of  a  claim  for  damages  against  Curran  indi- 
vidually and  as  administrator.  The  court,  after  aigument^  ordered 
that  the  demurrer  be  sustained  and  the  petition  dismissed,  and  the 
plaintiff  excepted. 

John  L,  Hopkins  &  Sons,  for  plaintiff. 

Henri/  Walker  and  DuBignon  A  Alston^  for  defendants. 

Candlek,  J.  (After  stating  the  foregoing  foots.)  While  no 
express  ruling  was  made  by  the  trial  judge  on  the  separate  grounds 
of  demurrer,  it  follows  from  the  fact  that  the  petition  was  dis- 
missed at  the  plaintiff's  cost  that  the  general  demurrer  was  soa- 
tained,  and  we  turn  our  attention  first  to  the  question  whether 
the  petition  set  out  a  cause  of  action. 

1.  There  can  be  no  doubt  that  where  there  is  in  the  vendor 
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power  to  make  a  sale  of  real  estate  at  auction,  a  contract  of  par- 
chase  and  sale  is  completed  upon  the  fall  of  the  auctioneer's 
hammer  and  the  acceptance  of  the  bid.  Either  party  to  the  con* 
tract  may  then  enforce  performance  by  the  other,  or  sue  for 
damages  on  account  of  non-performance.  3  Am.  &  Eng.  Enc.  L 
(2d  ed.)  501;  Tillman  v.  Dunman,  114  Oa.  409.  Of  course  the 
court  will  not  require  an  administrator  to  do  an  unlawful  or 
unauthorized  act ;  so  the  issue  narrows  down  to  the  single  ques- 
tion whether  or  not  the  administrator  had  power  and  authority, 
under  the  allegations  of  the  petition,  to  advertise  and  sell  at  public 
outcry  the  fee-simple  title  in  the  property  of  his  decedent.  It  goes 
without  saying  that  a  man  can  not  sell  that  which  he  does  not 
own ;  and.  as  the  administrator  in  the  present  case  did  not  own 
the  fee  to  the  property  but  had  only  an  equity  of  redemption 
therein,  it  might  seem  at  first  blush  that  he  was  without  authority 
to  convey  anything  more  than  that  equity.  It  is  to  be  borne  in 
mind,  however,  that  the  insurance  company,  by  its  trustees, 
together  with  the  administrator,  did  own  the  entire  interest ;  and 
we  know  of  no  legal  reason  why  the  united  action  of  all  the  parties 
concerned  might  not  operate  to  convey  the  fee-simple  title.  The 
insurance  company  is  not  a  party  to  this  demurrer,  and  has  not 
been  heard  so  far  to  object  to  the  consummation  of  the  sale  upon 
which  the  plaintiflf  insists.  According  to  the  petition,  full  power 
was  given  by  it  to  the  administrator  to  sell  its  entire  interest  in 
the  land.  Certainly,  there  can  be  no  objection  to  its  taking 
this  method  of  obtaining  payment  of  its  debt  in  preference  to  the 
institution  of  foreclosure  proceedings.  This  agreement  by  it  was 
not  kept  secret  from  the  public,  thus  injuring  the  chances  of  bid- 
ding by  those  who  did  not  desire  to  purchase  property  with  an 
incumbrance ;  but  it  was  made  known,  by  public  announcement 
at  the  time  of  the  auction,  that  the  purchaser  would  get  a  fee- 
simple  title  clear  of  all  incumbrances.  This,  then,  was  tantamount 
to  authority  granted  by  it  to  the  administrator  to  sell  its  interest 
in  the  property  along  with  his  own.  A  case  closely  in  point  is 
that  of  Thompson  v.  Atwater,  84  Oa,  270,  where  it  was  held: 
*•  Where  a  vendor  sells  land,  and  the  vendee  pays  a  part  of  the 
purchase-money  and  then  dies,  the  only  interest  which  his  admin- 
istrator can  sell  is  that  which  the  vendee  had  in  the  land  as 
represented  by  the  amount  of  purchase-money  he  paid.      Nor  can 
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the  administrator  and  vendor,  when  the  land  is  exposed  for  public 
sale,  privately  agree  that  it  shall  be  sold  and  the  proceeds  applied 
first  to  the  payment  of  balance  of  purchase-money,  and  that  the 
interest  of  the  vendor  shall  be  sold  provided  he  receives  diat 
balance.  The  vendor  may  consent  for  the  whole  interest  in  the 
land  to  be  sold,  but  notice  of  this  consent  must  be  publicly  given 
at  the  sale,  that  the  property  may  bring  its  full  value.**  It  will 
be  seen  that  the  allegations  of  the  petition  in  the  present  case 
measure  fully  up  to  the  rule  laid  down  in  the  last  sentence 
quoted  above.  There  is  no  suggestion  in  the  record  that  the  prop- 
erty did  not  bring  its  full  value  on  the  sale,  or  that  the  estate  was 
thereby  injured.  We  are  forced  to  the  conclusion  that  the  court 
erred  in  dismissing  the  petition  on  general  demurrer. 

2.  We  are  dear,  however,  that  the  allegations  of  damages,  and 
the  prayer  for  the  recovery  of  $750,  should  be  stricken.  Aside 
from  the  fact  that  the  administrator  could  not  be  held  liable  in 
both  his  individual  and  Ms  representative  capacity,  and  the  fur- 
ther fact  that  the  estate  should  not  be  mulcted  in  damages  for  the 
idl^ed  misdeeds  of  the  administrator,  there  were  no  such  allega- 
tions of  bad  faith,  stubborn  litigiousness,  and  wanton  disregard  of 
the  rights  of  the  plaintiff  as  would  support  a  recovery  for  the 
expenses  of  the  litigation.  See,  on  this  subject,  Pferdmenges  v. 
Butler^  117  Oa.  400.  The  other  grounds  of  the  special  demurrer, 
however,  are  without  merit  The  all^ations  of  tender  and  the 
other  circumstances  of  the  transaction  were  sufficiently  explicit. 
The  petition  was  not  bad  for  misjoinder,  nor  was  it  multilarious. 

Judgment  reversed.  All  the  Justices  concur,  except  Simmonn^ 
€.  J.,  absent,  and  Lumpkin,  J,,  disqualified. 


CARTER  V.  SOUTHERN  BANKING  AND  TRUST  CO. 

There  was  at  least  some  evidence  to  authorize  the  verdict,  and  no  sufficient 
reason  has  been  shown  for  reversing  the  judgment. 

Argued  June  22,  —  Decided  August  6,  190B. 

Appeal     Before  Judge  Lumpkin.    Fulton  superior  court    Sep- 
tember 24, 1904. 

Joseph  W.  &  John  D,  Swmphriei,  for  plaintiflf  in  earn* 
Walter  T.  Colquitt,  contra. 
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Cobb,  J.  Mrs.  Carter  was  the  owner  of  a  lot  of  land  upon 
which  there  was  an  incumbrance  represented  by  a  loan  deed. 
The  debt  was  evidenced  by  a  note  for  the  principal  and  coupon 
notes  for  interest  each  six  months  during  the  time  the  loan  was 
to  run.  Having  made  an  advantageous  sale  of  the  property,  she 
desired  to  secure  the  cancellation  of  the  loan  deed.  The  deed 
was  cancelled  and  a  sum  paid  the  holder  which  represented  the 
principal  of  the  debt  and  the  interest  that  had  accrued  to  the 
date  of  the  cancellation.  It  is  claimed  that  there  was  a  mistake 
in  the  settlement,  that  the  real  transaction  between  the  parties 
provided  for  the  payment  of  the  Amount  above  referred  to  and 
six  months  unearned  interest  as  a  consideration  for  the  cancella- 
tion before  maturity  of  the  principal  note,  and  the  present  suit  is 
brought  for  this  unearned  interest.  The  defendant  contends  that 
the  deed  was  to  be  cancelled  upon  the  payment  of  the  principal 
and  interest  up  to  the  date  of  the  cancellation.  The  issue  is 
therefore  sharply  drawn  between  the  parties.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff.  The  agreement  to  pay  the 
six  months  unearned  interest  was  made  by  the  defendant's  hus- 
band, and  the  question  is  whether  there  was  sufficient  evidence 
to  show  that  the  husband  had  authority  to  represent  the  wife  in 
the  transaction.  The  evidence  is  by  no  means  strong ;  but  upon 
a  carefid  consideration  of  the  brief  of  the  testimony  appearing  in 
the  record,  we  have  reached  the  conclusion  that  there  was  at  least 
some  evidence  to  authorize  a  submission  of  this  issue  of  agency  to 
the  jury,  and  to  sustain  a  finding  in  favor  of  the  plaintiff  that 
there  was  such  an  agency.  The  trial  judge  having  approved  the 
verdict,  we  will  not  interfere  with  his  judgment  overruling  the 
motion  for  a  new  triaL 

Judgment  affirmed.  All  the  Justices  concur^  eoccept  Simmons^ 
C.  J.y  absent^  and  Lumpkin,  J.,  disqualified. 


SMITH  V.  CITY  or  ATLANTA. 

A  proylsion  iu  a  city  charter,  that  notice  of  the  introduction  of  an  ordinance 
**  shaU  be  published  at  least  as  many  as  ten  days  before  the  adoption  of 
soch  ordinance,"  is  satisfied  by  a  publication  one  time  at  least  ten  daya 
prior  to  the  adoption  of  the  ordinance. 

Submitted  June  23,— Decided  August  S,  1906. 
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Affidavit  of  illegality.  Before  Judge  Luinpkin.  Fulton  supe- 
rior court.     September  24,  1904. 

E.  M,  &  0.  F.  Mitchell,  for  plaintiff  in  error. 

J,  i.  Mayson  and   W.  P  Hill,  contra. 

Cobb,  J.»  An  execution  in  favor  of  the  City  of  Atlanta  against 
Smith,  for  an  amount  claimed  to  be  due  as  an  assessment  upon  a 
described  lot  of  land,  the  property  of  the  defendant  in  execution, 
was  levied  upon  the  property,  and  an  affidavit  of  illegality  inter- 
posed and  the  papers  returned  to  the  superior  court  of  Fulton 
county  for  trial  The  affidavit  set  up  numerous  grounds  of  ille- 
gality, and  when  the  case  came  on  for  trial  the  courts  on  motion  of 
counsel  for  the  city,  struck  the  affidavit,  and  the  defendant  in 
execution  excepted.  Only  one  ground  in  the  affidavit  was  urged 
in  this  court,  and  therefore  our  discussion  will  be  limited  to  this 
ground.  The  charter  of  Atlanta  requires,  that,  "  after  the  first 
reading  of  an  ordinance  providing  for  a  sewer,  a  notice  of  the  in- 
troduction of  the  same  shall  be  published  in  one  or  more  of  the 
daily  papers  of  the  city."  The  contents  of  the  notice  are  provided 
for  in  the  charter,  and  it  is  required  that  the  ''notice  shall  be 
published  at  least  as  many  as  ten  days  bef(^e  the  adoption  of  such 
ordinance;"  and  the  charter  distinctly  declares  that  a  sub5)tantial 
compliance  with  the  requirement  as  to  notice  shall  be  sufficient. 
Anderson's  Code  of  Atlanta,  18,  §  46,  Acts  1889,  p.  958.  The 
ordinance  in  question  was  introduced  on  November  16,  1903. 
The  notice  required  was  first  published  in  a  daily  paper  of  the  city 
issued  on  November  17,  and  appeared  in  ten  issues  of  the  paper 
immediately  following  that  date.  November  22  was  Sunday.  It 
is  contended  that  the  charter  required  that  notice  shall  be  pub- 
lished for  ten  consecutive  days,  exclusive  of  Sunday,  and  that  the 
publication  was  therefore  insufficient.  The  ordinance  was  finally 
adopted  on  December  7.  The  case  turns  upon  the  proper  con- 
struction to  be  placed  upon  the  words,  "  at  least  as  many  as  ten 
days  before  the  adoption  of  such  ordinance."  It  is  said  that  the 
use  of  the  word  "  many "  carries  vrith  it  the  idea  of  continuous 
publication  as  to  days,  whereas  if  the  word  "much"  had  been 
used,  a  different  construction  might  have  been  placed  upon  the 
provision.  We  can  not  concur  in  this  view.  The  purpose  of  the 
charter  was  to  give  notice  to  those  interested  in  the  passage  of 
the  ordinance,  at  least  ten  days  before  it  was  passed,  that  such  an 
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ordinance  was  ander  consideration.  In  other  words,  the  ten  days 
was  the  time  the  party  was  allowed  to  investigate  the  matter  after 
it  was  brought  to  his  knowledge  that  a  proceeding  afifecting  his 
property  would  be  passed  upon  by  the  city  authorities.  He  was 
entitled  to  notice  ten  days  before  the  action  was  taken,  but  he  was 
not  entitled  to  notice  every  day  for  ten  days.  Such  a  construc- 
tion of  the  ordinance  is  possible  without  doing  violence  to  any 
of  the  words  used,  is  a  more  reasonable  construction  than  the  one 
contended  for  by  the  plaintiff  in  error,  and  is  in  line  with  prior 
rulings  of  this  court  where  similar  provisions  were  under  con- 
struction. See  Mayor  v.  Finney^  54  Oa.  318  (3);  Montfordy, 
Allen,  111  Oa.  18  (1). 

Judgment  affirmed.     All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent,  and  Lumpkin,  J,,  disqualified. 


JORDAN  V.  BOSWORTH. 

Handing  to  the  clerk  a  petition,  with  Instructions  to  indorse  upon  it  an  entry 
of  filing  and  to  issue  process,  but  **  to  hold  it ''  until  the  plaintiff  notifies  him 
further,  is  not  a  filing  of  a  suit  or  the  commencement  of  an  action,  within 
the  meaning  of  the  Civil  Code,  §4978,  until  the  instructions  are  with* 
drawn;  and  if  the  bar  of  the  statute  of  limitations  attaches  before  the 
instructions  are  withdrawn,  the  suit  is  barred  notwithstanding  service  was 
regularly  perfected  after  the  withdrawal  of  the  instructions* 

Argued  Jane  27,— Decided  August  S,   1906. 

Complaint  on  note.  Before  Judge  Reid.  City  court  of 
Atlanta.     February  1,  1905. 

Suit  was  brought  upon  a  promissory  note  under  seal,  dated 
November  10,  1882,  and  due  one  day  after  date.  The  defend- 
ant pleaded  the  statute  of  limitations.  The  facts  upon  which 
this  plea  rested  were  as  follows:  On  November  10,  1902,  the 
plaintiff  went  to  the  oflSce  of  the  clerk  of  the  city  court,  handed 
him  the  original  petition,  and  asked  him  to  file  it  and  issue  proc- 
ess, but  to  hold  it  in  his  office  until  the  plaintifif  further  notified 
him.  The  clerk  entered  upon  the  petition,  "  Filed  in  office  this 
the  10th  day  of  November,  1902,"  and  affixed  his  signature  as 
clerk,  and  also  issued  prooess  at  the  same  time.  On  November 
17,  1902,  the  plaintiff  called  at  the  clerk's  office  and  instructed 
him  "  to  go  ahead  with  the  suit,"  and  then  the  ilerk  had  pre- 
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pared  a  copy  and  turned  the  copy  and  the  original  over  to  the 
sheriff  for  service,  and  service  was  perfected  a  few  days  thereafter. 
The  case  was  not  entered  upon  the  docket  until  November  17. 
The  court  overruled  a  demurrer  to  the  portions  of  the  defend- 
ant's answer  which  set  up  the  foregoing  facts,  directed  a  verdict  in 
favor  of  the  defendant,  and  overruled  the  plaintiff's  motion  for 
a  new  triaL      The  exceptions  to  these  several   rulings  all  raise 
simply  the  question  whether  the  court  was  right  in  holding  that 
under  the  facts  above  stated  the  suit  was  barred. 
Dorseyy  Brewster  &  ffowell,  for  plaintiff. 
C.  B.  Reynolds  and  DuBignon  <&  Alston,  for  defendant 
Cobb,  J.      The  code  provides  that  actions  upon  instruments 
under  seal  "  shall  be  brought"  within  twenty  years  after  the  right 
of  action  accrues.     Civil  Code,  §  3765.     There  is  no  substantial 
difference  between  bringing  a  suit,  and  commencing  a  suit ;  and 
the  section  may  be  read  as  if  it  had  said  suit  shall  be  commenced 
within  twenty  years.     The  Civil  Code,  §  4973,  provides  :    **  Upon 
every  petition  the  clerk  shall  indorse  the  date  of  its  filing  in  office, 
which  shall  be  considered  the  time  of  the  commencement  of  the 
suit."     Obviously  the  proper  construction  of  this  section  is,  not 
that  the  indorsement  of  the  date  of  filing  by  the  clerk,  but  the 
actual  date  of  filing ,  is  to  be  deemed  the  time  of  the  commence- 
ment of  the  suit.     And  there  is  a  very  substantial  difference  be- 
tween the  two  things.     The  clerk  may  write  an  entry  of  filing  on 
a  petition,  and  yet  not  actually  file  it  in  his  office.     The  entry 
of  the  clerk  is  evidence  of  filing,  but  not  necessary  or  conclusive 
evidence  of  that  fact.     "A  paper  is  said  to  be  filed,  when  it  is 
delivered  to  the  proper  officer,  and  by  him  received,  to  he  kept  on 
file.'*     Peterson  v.  Taylor,  15  Oa,  483,  quoting  from  13  Vin.  Abr. 
211.     See  also  Floyd  v.  Chess-Carley  Co.,  76  Oa.  752  (1);  Zaslie 
V.  Zaslie,  94  Ga.  721  (c);  Adams  v.  Ooodwin,  99  Go.  138.     Nor 
will  notice  to  the  opposing  party  that  a  particular  pleading  will 
be  relied  on  at  the  trial  dispense  with  an  actual  filing  of  the  paper 
in  the  clerk*s  office.      McDougald  v.  Banks,  13  Ga.  451.     Even 
the  actual  filing  of  the  petition  will  not  be  regarded  as  the  com- 
mencement of  the  suit,  unless  followed  up  by  proper  service. 
McClendon  v.  Phosphate  Co.,  100   Ga.  219;  Florida  Central  R 
Co.  V.  Pagan,  104  Ga.  356 ;  Nicholas  v.  Assurance  Co.,  109  Oa. 
621.     "If  there  is  no  service,  the  plaintiff  can  not  remain  in- 
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active,  and,  after  having  been  guilty  of  laches,  ultimately  move  in 
the  cause,  and  then  claim  that  a  suit  allowed  to  remain  passive 
is  to  be  treated  as  having  been  commenced  as  of  the  time  of  the 
filing  of  the  petition."  Cox  v.  Strickland,  120  Ga.  114.  In  the 
present  case,  however,  process  was  issued,  and  service  was  per- 
fected; and  the  question  for  determination  is,  on  what  date  was 
the  petition 'filed  in  the  clerk's  office? 

The  law  contemplates  that  when  a  pleading  is  filed  in  the 
clerk's  office,  it  becomes  an  office  paper  of  the  court  in  which  it 
is  filed,  and  the  party  filing  it  loses  control  over  it  in  so  far  as  the 
regular  procedure  usually  pursued  in  such  a  case  is  concerned. 
A  paper  filed  in  the  clerk's  office  must  be  allowed  to  follow,  with- 
out interference  from  the  parties,  the  usual  course  of  legal  pro- 
cedure, and  a  party  who  interferes  does  so  at  his  peril.  If  he 
prevents  that  being  done  which  is  usual  and  proper,  he  can  not 
thereafter  claim  a  benefit  which  would  accrue  only  if  regularity 
had  been  observed.  A  plaintiflF  can  not  hand  a  petition  to  the 
clerk  with  instructions  to  make  an  entry  of  filing  on  it  and  with- 
hold it  from  service  until  further  instructions,  and  afterwards 
contend  that  the  petition  was  actually  filed  when  Che  entry  of 
filing  was  made.  By  such  conduct  he  ties  the  hands  of  the  clerk, 
makes  him  merely  his  agent,  deprives  him  of  all  official  relation 
to  him  and  the  transaction,  and  official  relations  do  not  arise  until 
he  removes  the  bonds.  A  petition  to  be  filed  must  be  lodged 
with  the  clerk,  with  the  understanding  that  the  usual  procedure 
is  to  be  followed,  that  is,  process  issued  and  service  perfected. 
The  defendant  has  no  legal  notice  of  the  suit  until  served  with 
a  copy  of  the  petition  and  process ;  and  to  make  such  notice  relate 
back  to  the  time  of  the  commencement  of  the  action,  the  plaintiff 
must  really  commence  his  action,  without  any  reservation  as  to 
the  time  when  service  shall  be  perfected.  The  filing  of  the  peti- 
tion must  be  unequivocal  and  bona  fide,  and  it  must  not  be  lodged 
with  the  clerk  to  be  held  by  him  until  the  plaintiff  determines 
whether  he  really  intends  to  sue  or  not.  A  suit,  with  the  right 
reserved  in  the  plaintiff  to  say  whether  it  shall  really  become 
a  suit,  is  a  legal  paradox,  and  one  for  which  we  are  satisfied  there 
is  no  authority*  of  law.  In  Maddox  v.  Humphries,  30  Tex.  494, 
it  was  held:  ** Where  the  plaintiff  tiled  a  petition  with  the  clerk, 
and  endorsed  it  Hhe  clerk  will  not  issue  upon  this  until  further 
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instructions  by  me/  the  suit  was  not  properly  commenced  until 
the  order  was  given  for  the  citation ;  and  such  a  deposit  or  filing 
with  the  clerk  did  not  arrest  the  running  of  the  statute  of  limita- 
tion." See  also  Seaver  v.  Lincoln,  21  Pick.  267;  Ross  v,  Lut&er, 
4  Cow.  158,  15  Am.  Dec.  341;  Bates  v.  Smith  (Tex.),  16  S.  W. 
47 ;  1  Cyc.  748.  While  the  cases  above  cited  were  dealing  with 
statutes  not  in  all  respects  like  ours,  and  hence  are  not  exactly 
in  point,  they  are  nevertheless  authority  for  what  is  a  filing,  and 
so  are,  in  principle,  in  point  There  was  no  error  in  any  of  the 
rulings  complained  of. 

Judgment  affirmed.      All  the  Justices  concur,  except  Simmons, 
C.  J.,  absent. 


Georgia  Railroad  and  Banking  Company  v.  Newmbyer. 

Cobb,  J.  No  error  of  law  was  complained  of;  and  as  there  was  at  least  some 
evidence  which  would  have  authorized  a  finding  for  the  plaintiff,  tlie 
Supreme  Court  will  not  disturb  a  Judgment  refusing  to  set  aside  a  second 
verdict  in  favor  of  the  plaintiff. 

Judgment  affirmed.    All  the  Justices  concur,  except  Simnwns,  C,  J.,  abeent. 

Sabmitted  Jane  26,  —  Dedded  August  6,  1906. 

Action  for  damajjes.  Before  Judge  Roan.  DeKalb  superior 
court.     November  12,  1904. 

Joseph  B.  &  Bryan  Gumming  and  M.  A.  Candler,  for  plain- 
tiff in  error. 

Arnold  &  Arnold  and  i.  B.  Nortmi,  contra. 


BuDDEN  r.  Brooks  et  al. 

Fish,  P.  J.  1.  Whenever  it  appears  that  the  cierk  of  a  trial  court  has  failed 
to  transmit  to  the  Supreme  Court,  within  the  time  prescribed  by  law,  a  bill 
of  exceptions  and  transcript,  and  that  an  attorney  for  the  plaintiff  in  error 
*'has  been  the  cause  of  the  delay,  .  •  by  consent,  direction,  or  procure- 
ment of  any  kind,  the  writ  of  error  will  be  dismissed.  Civil  Code,  {{5571, 
5572  ;  Brunswick  Book  Co.  v.  Torsch  Co,^  112  Go.  687  ;  Ashiey  y.  Howard^ 
99  Ga.  182. 

2.  The  bill  of  exceptions  hi  this  case  was  filed  in  the  clerk's  office  of  the 
superior  court  January  27, 1905.  The  transcript  of  the  lecoid  was  oertifled 
by  the  clerk  April  10,  1905,  and  reached  the  Supreme  Court  the  next  day 
thereafter.     The  clerk  of  the  superior  court  certified  that  the  delay  was 
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caused  by  reason  of  the  following  facts :  On  the  day  the  bill  of  exceptions 
was  filed  counsel  for  plaintiff  in  error  offered  to  copy  the  record  in  order  to 
aid  the  clerk,  and  took  the  record  from  the  clerk^s  office  for  that  purpoee, 
the  copy  to  be  returned  for  verification.  At  the  time  of  taking  the  record 
counsel  for  plaintiff  in  error  informed  the  clerk  that  counsel  for  defendant 
in  error  had  a  deed  which  was  necessary  to  complete  the  record.  The  next 
day  the  deputy  clerk  asked  counsel  for  defendant  in  error  about  this  deed, 
and  was  informed  by  him  that  the  deputy  could  get  ii  whenever  it  was 
needed.  On  March  31,  1905,  the  deputy  clerk  obtained  the  deed  from 
counsel  for  defendant  in  error.  On  April  7,  1905,  counsel  for  plaintiff  in 
error  returned  to  the  clerk^s  office  the  original  i)|cord  and  a  copy  thereof. 
The  facts  certainly  place  counsel  for  plaintiff  in  error  in  the  attitude  of  con- 
senting to,  directing,  or  procuring  the  delay  of  the  clerk  in  making  out  and 
certifying  the  transcript  of  the  record  within  the  time  prescribed  by  the 
statute. 
Writ  of  error  dismissed.    All  the  Justices  concur,  except  Simmons^  C.  /•,  absent 

Argued  July  11, -» Decided  August  6,  1906. 

Motion  to  dismiss  the  writ  of  error. 

Lavender  R,  Ray  and  John  C,  Reed,  for  plaintiff  in  error. 

Green,  TiUon  <&  MeKinney,  contra. 


Justice  CAVbLBB  WM  prevented,  by  providential  cause,  from  paiUoipating 
in  the  adjudications  reported  on  pages  1-125. 

Chief  Justice  Simmons  took  no  part  in  the  other  cases  of  this  volnme 
(pp.  125-888)9  by  reason  of  his  fatal  illness. 
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ABANDONMENT.    See  CHminal  Law. 

ABATEMENT.    See  Actions ;  Pleading. 

ABSTRACT  OF  TITLE.    See  Trespass, 

ACADEMY.    See  Trusts, 

ACCOUNT— OPEN 
Proof  of,  and  defense,  in  justice's  court,  in  suit  on  ;  rule  as  to,  in  Ciril  Code, 
§  4130,  not  apply  to  suit  against  common  carrier  for  loss  of  or  dam- 
age to  goods.    Lowe  Co.  v.  Cen,  JR.  Co,  712. 

ACCUSATION.     See  Crimiruil  Law. 

ACTIONS.    Hee  Administrators;  Damages;  Jurisdiction;  Parties;  Pleading; 

Process, 
Abatement  of,  when  not  result  from  death  of  one  defendant.     ChaJlfleld  v. 

Clark,  867. 
Agent  or  caretaker  of  premises  for  owner  was  not  entitled  In  his  own  name 

to  institute  an  action  to  enjoin  a  third  person  from  evicting  him.  Id, 
Amendment  after  auditor  has  heard  case  and  before  he  has  made  his  report, 

discretion  of  auditor  as  to  allowing.    First  State  Bank  v.  AverUf  608, 

602. 
Amendment  alleging  change  of  plaintiff^s  corporate  name  since  institution  of 

suit,  and  pi*aying  that  suit  may  proceed  in  new  name,  permissible. 

AOc.  R.  Co.  V.  Waycross  Co.  613. 
Amendment  converting  suit  into  election  contest  proceeding,  not  allowable. 

Ogbum  v.  Elmore,  677. 
Amendment  correcting  inadvertent  misdescription  of  land,  in  petition  for 

specific  performance ;  cause  of  action  not  changed  by.     Sweat  v, 

Hendley,  332. 
Amendment  cured  failure  to  comply  with  rule  as  to  paragraphing.    Mont^ 

gomery  v.  King,  14. 
Amendment,  enough  to  amend  by.     Wright  v.  Home,  88. 
Amendment  in  action  for  damages,  where  amplification  of  allegations  was 

not  needed,  and  where  it  alleged  a  breach  of  duty  which  could  not 

have  brought  about  or  contributed  to  the  injury,  properly  disal- 
lowed.    White  V.  So.  R.  Co.  363. 
Amendment,  new  cause  of  action  not  introduced  by.    W.  A  A.  JR.  Co,  v. 

Bumham,  28 ;  Wright  v.  Home,  86 ;  Sioeat  v.  Hendley,  832 ;  Ad- 
ams V.  Haigler,  663 ;  Ga.  Ry.  Co.  v.  Reeves^  697. 
Amendment,  I'efusal  to  allow,  not  cause  for  reversal,  where  it  could  not  have 

affected  the  result  of  the  trial.     Bale  v.   Todd,  99. 
Amendment,  ruling  as  to  sufficiency  of,  not  proper  ground  of  motion  for  new 

trial.     Johnson  v.  Thrower,  706. 
Arbitration,  as  condition  precedent  to,  under  contract.    Adams  v.  Haiglet^ 

660,666. 
Assignee,  suit  for  use  of.     See  Assignment. 

886 
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ACTIONS — continued. 

Breach  of  builder's  contract,  action  for  breach  of ;  sofficiency  of  petition. 
Adams  v.  Haigler^  669. 

Breach  of  contract,  suit  for,  inconsistent  with  suit  for  money  paid  under  it ; 
action  here  construed  as  being  for  money  paid.  Timmerman  v.  StaU" 
ley,  854. 

Breach  of  promi^se  of  marriage,  cause  of  action  for,  stated  ;  allegation  as  to 
seduction  pending  engagement,  as  an  aggravating  element  of  dam- 
a^,  not  demurrable.     Graves  v.  Rhers^  224. 

Cause  of  action,  definition.     Wright  y.  Home,  89. 

Causes  of  action  inconsistent ;  result  of  sustaining  demurrer  on  this  ground, 
to  compel  plaintiff  to  elect ;  action  not  dismissed  for  misjoinder. 
Timmemian  v.  Stanley,  855. 

Cause  of  action  set  forth  in  different  ways  in  different  counts ;  whether  this 
can  be  done  in  one  count.     W,  <£  A,  R.  Co,  v.  Bumham,  31. 

Cause  of  action.    See  catchword  ** Amendment,"  supra;  *•  Joinder,"  infra. 

Church  unincorporated  can  not  sue  or  be  sued  as  an  entity  where  no  cer- 
tificate of  appointment  of  trustees  has  been  filed;  but  the  church 
property  may  be  subjected  to  a  debt,  by  suit  against  trustees  hold- 
ing title  to  iL    Kelsey  v.  Jackson,  113. 

Contract,  action  for  breach  of,  and  for  services  rendered  **  regardless  of  the 
contract,"  not  maintainable.     Golncke  v.  Lowndes  Co,  412. 

Contract,  action  on ;  recovery  on  quantum  meruit.  AUc,  R,  Co.  v.  Roberts, 
304. 

Copy,  as  exhibit.    See  catchword  **  Exhibit,"  infra. 

Corporation,  suit  by  minority  stockholders  against  directors  and  receiver  of, 
when  maintainable.     Weslosky  v.  Qaarterman,  312. 

Dead  body,  action  for  injury  to,  when  maintainable.  L.  <ft  N.  R.  Co.  v. 
Wilson,  62. 

Demand  before  suit,  implied  from  allegation  that  the  defendant  refuses 
to  pay.     Timmerman  v.  Stanley,  854. 

Demurrer  to.    See  Pleading. 

Description  of  land,  in  petition,  correction  of  error  hi,  by  amendment. 
Sweat  V.  Hendley,  334. 

Dismissal,  motion  for,  in  nature  of  genirral  demurrer,  may  be  made  at  any 
time  before  verdict.    Henderson  v.  State,  466. 

Dismissal  of  creditors*  petition,  those  not  actual  parties  need  not.be  con- 
sulted as  to.     Rumble  v.  Tyus,  299. 

Easement  interfered  with,  remedy  ;  not  action  of  trespass.    Bale  v.  Todd,  99. 

Ejectment.    See  that  title. 

Election  between  action  ex  contractu  and  action  for  tort  Bates  v.  Bigby,  '9i. 

Eviction.    See  Ejectment;  Landlord  and  Tenant. 

Ex  contractu,  suit  for  value  of  blankets  delivered  to  defendant  to  be  cleaned, 
which  were  not  returned,  was.     Bates  v.  Bigby,  728,  729. 

Exhibit;  demurrer  because  copy  of  contract  is  not  exhibited,  not  good 
where  it  does  not  appear  that  the  contract  is  in  writing.  Tinmer- 
man  v.  Stanley,  851. 

Filing,  what  constitutes ;  entry  alone  does  not ;  delivery  to  clerk  with  in- 
struction to  indorse  entry  and  bold  until  further  notice,  not ;  lime 
of  withdrawing  such  instructiou,  treated  as  time  of  filing  here. 
Jordan  v.  Bosiottrtft,  879. 
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ACTIONS  — continued. 
Foreclosuie.    See  Liens  ;  Mortgages. 
Heirs  suing  for  land  of  the  estate  mrust  allege  what^  as  to  administration. 

Stardey,  124. 
Inconsistent  positions  in  ;  one  can  not  in  the  same  action  treat  a  contract  as 

existing,  by  suing  for  its  breach,  and  as  rescinded,  by  suing  for 

money  paid  under  it.     Timmerman  v.  Siardey^  850. 
Insane  person,  next  friend  suing  for,  must  show  what.     Stanley^  122. 
Joinder  of  causes  of  action,  or  of  parties.      Weslosky  v.  QaarUrman,  312, 

316;  Golucke  v.  Lowndes  County,  412;  Boston  Mercantile  Co.  v. 
.    Ould-Carter  Co.  468;  Fletcher,  470;  Timmerman  v.  Stanley,  855; 

Mallard  v.  Curran,  874. 
Libel,  action  for.    See  Libel. 
Limitation  of.    See  Limitations. 
Lunatic,  action  for,  how  brought.     Stanley,  122. 
Misjoinder,  dismissal  for,  when  not  result  from  sustaining  demurrer  for  in- 

consistent  causes  of  action.     Timmerman  v.  Stanley,  855. 
Misjoinder.     See  catchword  *^  Joinder,*^  supra. 
Multifarious,  petition  here  not.    Mallard  v.  Curran,  874. 
Next  friend,  suit  by,  for  lunatic,  not  disclosing  that  there  was  no  guardian, 

and  not  alleging  reason  for  suing  thus,  dismissed  on  special  demur- 
rer.   Stanley,  124. 
Paragraphing.      See  Pleading. 
Quantum  meruit;   petition  here  authorized   recovery  on  proof  of  special 

contract  or  on  quantum  meruit.    Atlc.  R.  Co.  v.  Roberts,  304. 
Seduction,  action  here  was  not  for,  but  for  breach  of  promise  of  marriage. 

Graves  v.  Rivers,  224. 
Society  unincoi-porated,  suit  in  name  of.     Kelsey  v.  Jackson,  114. 
Trover.    See  that  title. 
Venue  of,     See  Jurisdiction. 
Waiver  of  objection  to  form  of,  by  failure  to  demur.     Sav.  R.  Co.  v.  Talbotf 

885. 
Waiver  of  tort,  suit  ex  contractu.     Bales  v.  Bigby,  729. 

ADMINISTRATORS  AND  EXECUTORS.    See  Estates;  Sales;  WiUs. 
Action  for  land  ;  prima  facie  case  made  by  administrator  proving  appoint- 
ment and  order  to  sell,  in  view  of  plea  here.     DuBignon  v.  Finch, 

616. 
Appointment  of  administrator,  interest  entitling  one  to  be  heard  as  to. 

Mathews  v.  Rountree,  327. 
Damages  not   recoverable  against  estate  for  misdeeds  of   administrator. 

Mallard  v.  Curran,  876. 
Dead  body,  rights  of  administrator  and  others  as  to,  discussed.     L.  d;  X.  U. 

Co.  v.  Wilson,  62,  69. 
Deed  of  executor,  not  color  of  title  as  to  a  greater  interest  than  would  pass 

under  the  wilL    Sanders  v.  Thompson,  4. 
Deed,  when  coexecutors  must  join  in.      Bosch  Lumber  Co.  v.  Weeks,  :^30. 
Estoppel  of  heirs  by  acquiescence  in  unauthorized  deed  of,  not  result,  under 

facts  here.    Id.  336. 
Heirs  sumg  for  land  of  the  estate  must  allege  what,  aa  to  administration. 

Stanley,  124. 
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ADMINISTRATORS  AND  EXECUTORS— coirfmued. 
Joiut  act  of  coexecutora,  when  necessary.      Hosch  Lumber  Co.  v.  Weeks, 
889. 

Sale  by  administrator  and  refusal  to  make  deed ;  sufficiency  of  allegations 
in  suit  by  bidder  ;  demurrer  as  to  damages,  sustained.  Mallard  v. 
Curran,  872. 

Sale  by,  of  land,  where  the  legal  title  had  been  conveyed  by  the  dt*ced«it 
as  security  for  debt;  order  of  ordinary  and  consent  of  holder  of 
legal  title,  made  known  publicly  at  sale,  authorized  sale  of  fee- 
simple  interest.     Id. 

Widow,  as  sole  heir  at  law,  can  not  take  possession  of  husband^s  estate  with- 
out administration,  if  there  is  a  paper  apparently  executed  in  due 
form  as  his  will,  not  adjudged  not  to  be  his  will.     Harrell,  267. 

Widow  claiming  right  to  recover  as  sole  heir  at  law  of  husband,  without 
administration,  nonsuited,  where  her  evidence  showed  she  had  paid 
some  of  his  debts  before  and  some  after  suit.  Jackson  v.  Oreen^ 
254. 

ADMISSIONS.    See  Evidence, 

ADVERTISEMENT.    See  Counties, 
Time  for  ;  requirement  that  notice  shall  be  published  **  at  least  as  many  ss 
ten  days  before,"  met  by  publication  one  time  at  least  ten  days 
before.     Smith  v.  Atlanta,  877. 

AFFIDAVIT.    J?ee  Attachment;    Certiorari;  Evidence;  Judge;  Practice  in 
Supreme  Court. 

AGENCY.     See  Principal  and  Agent. 

ALIMONY. 

Attomey^s  fees,  judge's  disci^etion  as  to  sum  to  be  allowed,  on  application 
for  temporary  alimony  ;  lie  may  fix  amount  without  evidence  speci- 
fying any  amount  as  value  of  services.     Sweaty  801. 

Bond,  discretion  of  court  as  to  amount,  where  writ  of  ne  exeat  was  granted 
against  husband.     Lamar,  827. 

Constitutional  prohibition  of  imprisonment  for  debt  does  not  apply  to.  Id. 
820. 

Debt ;  alimony  does  not  rank  as  a  mere  debt.     Id. 

Equitable  nature  of  proceeding  for.     Id.  828,  830. 

Ne  exeat,  writ  of,  granted  to  wife  against  husband,  pending  application  for 
alimony  and  prior  to  decree  therefor.    Id. 

Revision  of  order  for  temporary  alimony  and  for  fees  must  be  based  on  a 
change  of  circumstances,  occurring  after  the  order  has  been  granted; 
no  sufficient  reason  hei-e.    Sumner,  118. 

ALTERATION.     See  Contracts ;  Criminal  Law. 

AMENDMENT.     See  Actions;  Justice's  CouH;  New  Trial;  Pleading;  Prac- 
tice in  Supreme  Court. 

AMERICUS.     See  CUy  Courts. 

APPEAL. 
County  court,  law  as  to  appeals  from,  discussed.    Bigell  v.  Sirmans,  466. 
Eviction  of  intruder,  appeal  not  lie  from  county  court  In  proceeding  for.  Id. 
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ARBITRATION. 

Agreement  m  a  building  contract,  that  if  damage  ahall  arise  from  delay, 
and  tlie  parties  can  not  agree,  the  same  ^*  shall  ^^  he  referred  to  ar- 
bitrators, does  not  make  arbitration  a  condition  precedent  to  suit. 
Adavis  V.  Uaigler,  659,  666. 

Breach  of  agreement  for,  damages  recoverable.    McKenzie  v.  Mitchell^  72. 

ARGUMENT.     See  Practice  in  Superior  CourL 

ARSON.     See  Criminal  Law. 

ASSAULT.    See  Criminal  Law. 

ASSIGNMENT.     See  Dower;  Insurance. 
Copy  of,  need  not  be  set  out,  in  proceeding  to  foreclose  assigned  mortgage, 
where  mortgagee  sues  for  use  of  assignee.  Montgomery  v.  King^  14. 

ATTACHMENT. 
'  Affidavit  and  bond  sufficient  here.     Graves  v.  Rivers^  224. 
Claimant  giving  bond  to  dissolve  garnishment  in,  becomes  party  to  all  sub- 
sequent proceedings,  and  may  take  advantage  of  any  defect  in  his 
adversary's  pleadings.     Callaway  v.  Maxwell,  208. 
Declaration  not  filed  at  first  term,  judgment  a  nullity.    Id. 

ATTESTATION.    See  Evidence;  Judge;  WHU. 

ATl'ORNEY  AT  LAW. 
Affidavit  by,  to  petition  for  injunction,  that  of  his  own  knowledge  the  recitals 

of  fact  therein  are  true,  sufficient.      Boston  Mercantile  Co.  v.  Ould- 

Carter  Co.  458. 
Fees  as  damages,  facts  not  warranting  recovery  of.     McKenzie  v.  Mitchell, 

72;  Mallard  y,  Curran,  876. 
Fees  in  alimony  case,  revision  of  order  allowing.     Sumner,  118. 
Fees,  fudge's  discretion  as  to  amount,  on  application  for  temporary  alimony  ; 

he  may  fix,  without  evidence  specifying  value  of  services.    Sweat, 

801. 
Fees,   what  reasonable  ;  jury  not  bound  by  amount  fixed  by  testhnony. 

Sweat,  802  ;  Cross  v.  Coffin-Fletcher  Co.  820. 
Privilege  of,  as  to  comments  on  circumstances  of  case  and  conduct  of  parties, 

made  during  trial.    Atlanta  News  Co.  v.  Medhck,  714. 
Witness,  competency  of  attorney  as,  where  his  services  as  attorney  were 

merely  incidental  to  his  employment  as  agent.     Turner,  6. 

ATTORNEY  IN  FACT.     See  Deeds,  catchwords  ♦*Power  of  attorney.'' 

AUDITOR. 

Amendment  of  pleading,  after  auditor  has  heard  case  and  before  he  has  made 

his  report,  discretion  of  auditor  as  to  allowing.     First  State  Bank  v. 

Avera,  598,  602. 
Amendment  of  pleading,  after  report  filed.    Mitchell  v.  Schmidt,  417. 
Decree  on  report  of,  for  amount  less  than  authorized  by  the  evidence  before 

the  auditor,  no  ground  for  exception.      CollinmUle  Co.  v.  Phillips, 

849. 
Exception  concluded  by  a  finding  to  which  no  exception  was  taken.   Mitchell 

V.  Schmidt,  422. 
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AUDITOR  —  corUinned. 
Exception  covered  by  former  ruling  of  Supreme  Court  in  the  same  case,  no 

error  in  refusing  to  submit  to  jury.    Id,  419. 
Exception  of  law,  **  as  to  matters  not  appearing  on  the  face  of  the  record," 

not  proper  mode  of  attacking  report  for  omissions.    CoUinsmlle  Co. 

V.  PhiUips,  830. 
Exception,  sufficiency  of,  to  be  considered.    Id,  BS2;  MUchell  v.  Schmidt^ 

428 ;  First  State  Bank  v.  Avera,  608. 
Exception  to  statement  of  reason  for   finding,  not  a    proper  exception. 

tolliMviUe  Co,  V.  PhUlip9,  847. 
Exceptions  of  fact  to  report  of,  discretion  of  judge  as  to  approTal.     Id. 

831,  841. 
Exceptions  to  report  of,  incorporated  in  bill  of  exceptions,  instead  of  being 

specified  as  part  of  record  to  be  transmitted  l^  clerk,  not  cause 

for  dismissing  writ  of  error.    Id.  830. 
Exceptions  to  report  of ;  when  necessary  to  set  out  evidence  in  connection 

therewith  or  point  out  where  it  is  to  be  found  in  the  auditor^s  brief 

of  evidence.    First  State  Bank   v.  Avera,  608;  CoUinsriUe  Co.  v. 

PhiUips,  832. 
Inspection  of  premises  by,  made  at  request  of  party,  the  party  was  not 

entitled  to  object  to  the  impression  produced  thereby.     Id.  888. 
Jury  trial  of  exceptions  of  fact  to  report  of,  not  necessary,  where  prayer  f oi 

equitable  relief  was  added  l^  amendment  in  action  at  law  (com- 
plaint for  land).     Id.  881. 
Omissions  from  report,  remedy.    Id.  880. 

Plea,  filing  after  report,  not  allowed,  when.    MiJtchett  v.  ScAmictt,  417. 
Reconmiittal  to,  on  account  of  omissions  from  report,  where  party  injured 

thereby  makes  application.     CoUinsviUe  Co.  v.  PhiUips,  880. 
Recommittal  to,  properly  refused  hete.    Mitchell  v.  Schmidt^  417. 
Reopening  case,  discretion  of  auditor  as  to.     First  State  Bank  v.  Avera^  602. 
Verdict  directed  on  exceptions  to  report,  proper.     MitcheU  v.  Schmidt,  417. 

BAILMENTS. 
Action  for  value  of  blankets  deliyered  to  defendant  to  be  cleaned,  which 

were  not  returned,  was  a  case  arising  ex  contractu.    Justice ^s  court 

had  jurisdiction.     Bates  ▼.  Bigby,  727. 
Delivery  of  goods  for  a  certain  purpose,  on  a  contract,  express  or  implied, 

that  after  the  purpose  has  been  accomplished  they  shall  be  returned, 

const!  tutes  a  bailment.    Id, 

BANKRUPTCY. 

Adjudication,  effect  of,  as  estoppel ;  when  not  conclusive  as  to  vendor  taking 
back  goods,  that  the  transaction  was  an  illegal  preference.  Si/rey 
v.  Tifl,  804. 

Exempted  property,  when  subject  to  judgment  on  waiver  note.  Wright  ▼. 
Home,  88. 

Homestead- waiver  note,  action  on,  amendable  by  alleging  that  before  suit 
the  defendant  was  adjudged  bankrupt  and  certain  property  set  apart 
as  exempt,  and  praying  for  special  judgment  against  that  property. 
Id.  86. 
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BANKRUPTCY  —  corUinued. 

Homeatead-waiver  note,  petition  by  holder,  for  injunction,  receiver,  etc.,  as 
to  property  set  apart  as  bankrupt's  exemption.  Toomer  v.  Warren^ 
477. 

Lien,  as  affected  by ;  sale  under  mortgage  fi.  fa.  not  restrained  at  instance  of 
trustee  in  bankruptcy,  when.    Parks  v.  Baldwin^  869. 

State  law  (insolvent  trader's  act),  discussed ;  Its  operation  not  suspended  by 
U.  S.  bankruptcy  act,  where  no  proceedings  under  the  latter  act 
have  been  begun.  Dictum  in  69  Oa.  491,  criticised.  Boston  Mer- 
cantile Co,  V.  OvUc^Carter  Co,  468. 

BANKS. 

Creditors  of  insolvent  bank,  not  parties  to  reorganization  scheme  resulting 
in  dismissal  of  receivership  proceeding,  were,  on  its  subsequent  fail- 
ure, entitled  to  priority  over  creditors  who  were.  Rumble  v.  Tyus, 
296. 

Stockholder's  individual  liability  for  debts,  **  to  the  amount  of  his  unpaid 
subscription,  and  for  an  additional  amount  equal  to  his  subscrip- 
tion," under  charter  gi*anted  prior  to  1892,  attached  to  original 
stockholders,  not  to  successors.    Reid  v.  DeJamette,  787, 

BILL  OF  LADING.    See  RaUroads, 

BONDS.    See  Alimony;  Attachment;  Principal  and  Surety ;  TiUe. 
Election  as  to  bond  issue,  discretion  of  county  authorities  as  to  holding. 
Anderson  v.  Newton^  613. 

BOUNDARIES.    See  Processioning. 

BREACH  OF  PROMISE  OF  MARRIAGE.    See  Actions. 

BRIDGE.     See  Counties. 

BRIEF  OF  EVIDENCE.     See  New  Trial. 

BUILDING.    See  ArbitrcUion;  Contracts;  CouvUies;  LieM. 

BURDEN  OF  PROOF.     See  Evidence. 

BURIAL.    See  Dead  Body. 

CANCELLATION.     See  Deeds;  Equi^. 

CARRIERS.     See  Railroads. 

CERTIORARI. 
Affidavits  as  to  matters  not  in  the  record,  when  oonsidered.     Brown  ▼.  At- 

lanta,  499. 
Answer,  discretion  of  court  as  to  allowing  time  to  prepare  traverse  to. 

Folds  V.  State,  168. 
Answer,  points  made  in  petition  not  verified  by,  not  considered.    Little  v. 

Mayor,  698. 
Answer,  statement  not  proper  in,  could  be  acted  on  by  superior  court,  in  the 

absence  of  a  traverse.    Brown  v.  Atlanta,  497. 
Answer,  traverse  to,  considered  after  argument  on  main  case,  but  disposed 

of  first ;  no  error.    Cobb  v.  State,  549. 
Answer,  traverse  to ;  judgment  on  motion  for  new  trial  of  issue  thus  formed, 

not  cause  for  uidependent  writ  of  error.    DuVaU  v.  Brogden,  411. 
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CERTIORARI  —  cotUinued. 

County  commissioners  establishing  road,  certionui  lies  to  reTiew  action  of. 
A.  cfc  W,  P.  R.  Co.  V.  Redwine,  736. 

County  court,  when  certiorai'i  is  remedy  for  party  in.  Rigell  v.  Sirmam, 
456. 

Direction  in  sustaining,  that  docket  entry  be  amended  so  as  to  conform 
to  the  facts.    Bates  v,  Bigby,  731. 

Dismissal  because  of  a  fact  that  renders  a  decision  unnecessary  (compliance 
with  sentence  excepted  to) ;  proper  mode  of  bringing  such  fact  to 
the  attention  of  the  court.    Broum  v.  Atlanta,  498,  490. 

Eviction  of  intruder,  appeal  not  lie  from  county  court,  in  proceeding  for , 
remedy  is  certiorari.     Rigell  v.  Sirmans,  465. 

Final  judgment  not  to  be  rendered  in  sustaining  certiorari  because  all  the 
evidence  submitted  by  the  defendant  in  certiorari  was  inadmissible. 
Bass  Dry  Goods  Co.  v.  Electric  Storage  Battery  Co.  640. 

Too  late,  after  dismissal  of  bill  of  exceptions,  when.  54  Oa.  458,  dis- 
tinguished.    White  V.  State,  603. 

Traverse.    See  catchword  "Answer,''  supra. 

CHARGE  OF  COURT. 
Abandoned  issue,  error  in  charging  as  to.     McWhorter  v.  O^Neal,  247. 
Alibi,  proper  instructions  as  to.     Williams  v.  State,  141. 
Allegation  not  supported  by  evidence,  error  in  ctiaiging  on.    W.  db  A.  B.  Co, 

V.  Branan,  692. 
Allegation  not  waiTanting,  error  to  give ;  new  trial  not  required  by  such 

error  here.     W.  <fc  A.  R.  Co.  v.  Burnham,  29. 
Argumentative  and  stressing  unduly  the  contentions  of  one  party,  error. 

Mac.  R,  Co.  V.  Vining,  770. 
Assault,  instructions  as  to.     See  Criminal  Law. 
Assignment  of  error  general,  not  make  question  whether  extract  abstracUy 

correct  is  appropriate.     Statist  v.  Mchts.  Bank,  278. 
Assignment  of  error  too  general,  that  **  the  court  erred  in  chaiging  the  law 

of  conspiracy  in  said  case,  there  being  no  evidence  to  sustain  the 

same.''    Steed  v.  State,  669. 
Breach  of  promise  of  marriage;  instruction  that  plaintiff  may  recover  on 

proof  of  the  contract  and  its  breach,  error,  in  excluding  defense  uf 

justifiable  refusal  to  consummate  the  promise.     Graves  v.  Rivers, 

224. 
Burden  on  propounder  of  will,  on  issue  of  devisavit  vel  non,  proper  chaige  as 

to.     Credille,  675. 
Character  of  accused,  proper  instructions  as  to.     Nelm^  v.  State,  576. 
Character  of  accused,  refusal  to  charge  as  to,  not  error,  where  not  attadced 

or  put  in  issue.    Mixon  v.  State,  582. 
Circumstances  sufficient  to  put  one  on  notice  of  illegal  use,  instmction  as 

to.    Bashinski  v.  State,  512. 
Circumstantial  evidence ;  charge  that  the  jury  would  be  authorized  to  lind 

the  accused  guilty  unless  there  was  some  other  hypothesis  as  reason- 
able as  that  he  committed  the  act,  error.     Campbell  v.  State^  534. 
Code  sections  (2322,  3B.30),  not  so  connected  in  charge  as  to  mislead  joiy. 

W.  &  A.  R.   Co.  V.   Burnham,  82.    See  Macon  R.  Co.  v.  Strqter, 

279. 
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CHARGE  OF  COURT  —  continued. 
Credibility  ;  charge  that  **  witnesses  are  entitled  to  be  belieTed  unless  con- 
tradicted, discredited,  or  impeached  in  some  of  the  yf&ys  known  to 

and  prescribed  by  the  law,"  not  error,    Skrine  v.  State^  172. 
Crime  of  lesser  grade  than  charged  in  indictment,  when  error  not  to  instruct 

as  to.    Sutton  v.  State,  125. 
**  Damage"  and  **loss"  used  interchangeably  in,  not  error  here.    Turnery. 

Woodward,  866. 
Damages ;  charge  that  plaintiff  could  recover  for  the  **  actual  injury  sustained 

by  her,*'  not  material  error,  in  view  of  other  instructions.      W,  db 

A,  R.  Co.  V.  Bumham,  32. 
Damages,  measure  of,  charge  as  to,  when  not  cause  new  trial  because  too 

general.     Crown  MUU  v.  McNaUy,  36. 
Damages  punitive,  charge  as  to,  not  warranted  by  evidence.      Mac.  R,  Co. 

▼.  Mason,  773. 
Diligence,  instructions  as  to.    See  catchword  '*  Negligence,'*  infra. 
Doubt  requiring  acquittal     See  catchwords  **  Reasonable  doubt,**  infra. 
Emphasis  not  unduly  given  by  saying,  **Now  one  matter  that  my  attention 

has  been  called  to  by  the  solicitor,  that  I  overlooked  in  charging 

you.*'     Nelma  v.  Slate,  676. 
Error  in,  cured  by  subsequent  instructions.     AUama  v.  State,  601. 
Error  in  technical  term  used  in,  not  misleading,  no  ground  for  new  trial. 

Sellers  v.  Sav.  R.  Co,  389. 
Error  in.     See  catchwords  "  Assignment  of  error,"  supra. 
Estoppel  to  complain  of.     Steed  v.  State,  660. 
Evidence   authorizing   inference,  warranted   charge    as  to   permanence  of 

injury.     Mac,  Ry.  Co.  v.  Streyer,  279. 
Evidence  must  be  so  clear  and  unequivocal  as  to  satisfy  the  minds  of  the 

juiy  to  a  reasonable  certainty  that  the  contract  in  question  was 

made ;  charge  to  this  effect  discussed.     Warren  v.  Qay,  243. 
Evidence  not  warranting,  error  to  give.    SuUon  v.  State,  128 ;  Jones  v.  State, 

129. 
Evidence,  positive  and  negative,  proper  cliarge  as  to.      Nehns  v.  Stale,  576. 
Exception  general,  to  extract  from.       See   catchwords  **  Assignment  of 

error,"  supra. 
Pacts,  intimation  of  opinion  on.      See  catchword  **  Opinion,"  infra. 
Failure  to  add  to  an  instruction  correct  in  itself,  not  require  new  trial. 

Nelms  V.  State,  678;  Grimes  v.  State^  764. 
Failure  to  charge  as  to  assault  and  assault  and  battery,  on  trial  for  assault 

to  rape,  when  error.     SuUon  v.  State,  126. 
Failure  to  charge  as  to  weighing  testimony  of  witnesses  in  case  of  conflict, 

no  ground  for  new  trial,  in  absence  of  request      Campbell  v.  State, 

534. 
Failure  to  charge  on  a  particular  theory,  party  can  not  complain  of,  where 

his  counsel,  in  response  to  inquiry  by  court,  said  he  did  not  desire 

a  charge  on  it.    Steed  v.  State,  669. 
Flight,  as  evidence  of  guilt,  charge  as  to,  where  there  was  no  evidence  as 

to  flight,  error.    Jones  v.  State,  129. 
Gaming,  charge  as  to,  not  error.     Groves  v.  State,  570. 
Goilt  of  accused,  charge  that  it  is  the  duty  of  the  jury  "In  any  event  to 

reach  a  conclusion  that  leaves  no  reasonable  doubt  of,"  not  cause 

for  reversal,  in  view  of  other  instructions.     Skrine  v.  State,  172. 
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CHARGE  OF  COURT— continued. 

Guilty  had  better  go  unpunished  than  that  an  mnocent  person  should 
sufifer,  refusal  to  chaxge  to  this  effect,  not  error.  Mixon  v.  State^ 
582,  684. 

Homicide  ;  Penal  Code,  §  73,  should  not  be  given  in  charge  when  there  is 
nothing  in  the  evidence  or  in  the  defendant's  statement  to  support 
the  theory  of  mutual  combat.    James  v.  State^  548. 

Homicide,  refusal  to  charge  as  to  when  **  excusable,"  proper.  Mixon  v. 
State,  584. 

Homicide  to  protect  minor  daughter  from  seduction  or  debauchery,  instruc- 
tions as  to.     Gossett  v.  State,  481. 

Hypothesis  as  reasonable  as  that  the  accused  committed  the  act,  error  in 
charging  that  a  verdict  of  guilty  would  be  authorized  unless  there 
be.     Campbell  v.  State,  584. 

Impeachment  of  witness,  failure  to  charge  on,  in  absence  of  request,  not 
cause  new  trial.     Steed  v.  State,  570. 

Inaccuracy  of  expression  in,  when  not  cause  new  trial.  SeUera  v.  Sav.  R. 
Co.  889. 

Insanity  as  defense ;  proper  instructions  as  to.    AUams  v.  State^  500. 

Issue  abandoned  in  open  court  at  trial,  error  to  instruct  jury  on.  Mc  WhoT' 
ter  V.  O'Neai,  247. 

Jury  to  take  the  law  expounded  by  the  court ;  charge  to  this  effect  in  crimi- 
nal case,  not  error.    Skrine  v.  State,  172. 

Language  of  Supreme  Court  quoted  in,  not  appropriate.  Atl,  R.  Co.  v.  Hndi- 
son,  109;  Williams  v.  State,  142;  Mixon  v.  State,  581;  Mac.  R.  Co. 
v.  Vining,  770. 

Libel,  privileged  communications,  charge  as  to.  Ai^nta  News  Co.  v.  Med- 
lock,  714. 

Manslaughter,  charge  on,  not  authorized  where  evidence  shovrs  murder  or  no 
crime.  James  v.  State,  548.  Not  error  to  charge  on,  whero  state- 
ment of  accused  presents  theory  of.     Orimes  v.  State,  754. 

Manslaughter,  evidence  not  requiring  charge  on.     Clements  v.  State,  547. 

Manslaughter  involuntary,  chaige  on,  not  warranted  by  evidence  here.  NeUns 
V.  State,  676. 

Mortality  table,  inaccurate  charge  as  to.    Mac.  R.  Co,  v.  Mason,  779. 

Negligence ;  charge  that  it  was  duty  of  defendant  to  *'stop  Its  train  loi^ 
enough^*  for  plaintiff  to  alight,  discussed.  W.  db  A.  R.  Co.  v.  Bum- 
ham,  32. 

Negligence  ;  error  in  not  eliminating  contention  as  to,  not  supported  by  evi- 
dence.    W.  <fe  A.  R.  Co,  V.  Branan,  692. 

Negligence  ;  instructions  in  case  of  alleged  injury  to  passenger  from  jerk  of 
train,  as  to  the  diligence  required  where  the  train  is  a  ''mixed" 
train.     So.  R.  Co.  v.  Cunningham^  94-96. 

Negligence;  judge  should  not  tell  jury  what  particular  acts  ordinary  care 
would  require  one  to  do  in  order  to  lessen  damage.    Id.  96. 

Negligence,  jury^s  province  invaded  by  instructions  as  to  what  would  con- 
stitute, and  as  to  duty  of  railroad  company.  AU.  R,  Co,  v.  Hwi- 
son,  108 ;  Mac.  R.  Co.  v.  Vining,  770.  Not  Ijy  instructions  here. 
W.  &  A.  R.  Co,  V.  Bumham,  29.  See  Sanders  v.  Cen.  R.  Go, 
763-4 
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€HAR<JE  OF  COVnT  —  coiUinued, 

Negligence,  language  of  Supi-eme  Court  as  to  what  would  constitute,  not  ap- 
propriate to  charge  of  court.  Atl,  R,  Co,  v.  Hudson,  109 ;  Mac,  R. 
Co.  V.  Vining,  770. 

Negligence;  rules  embodied  in  Civil  Code,  §§2382,  3830,  were  not  so  con- 
fused in  charge  here  as  to  mislead.  W.  A  A.  B.  Co.  v.  Bumham^ 
32.    See  Macon  R.  Co.  v.  Streyer,  279. 

Negligence  ;  whole  charge  considered  in  passing  on  exception  to  a  part,  that 
it  did  not  limit  the  presumption  of  negligence  to  Specific  acts  alleged. 
Ga.  Ry.  Co,  v.  Reeves,  698. 

Opinion  as  to  what  proved,  rule  forbidding  judge  to  ezpresg  to  jury,  not  vio- 
lated by  his  remark  during  examination  of  witness,  that  a  certain 
question  was  not  in  the  case,  that  he  had  not  heard  any  testimony 
on  it.    Ndms  v.  State,  678. 

Opinion  as  to  what  proved.     See  catchword  ^'  Negligence,^*  supra. 

Presumed  to  include  all  requisite  instructions,  where  not  excepted  to.  SmU 
ley  V.  PadgeUy  39. 

Presumption  of  guilt  not  created  by  conviction  of  codefendant,  refusal  to 
charge  to  this  effect,  error  here.    Mixon  v.  Stais,  582. 

Prisoner's  statement,  judge  need  not  charge  on  theory  presented  only  by, 
when  not  so  requested.    Rentfrow  v.  StaU,  542. 

Profane  words  in  presence  of  female,  charge  as  to.     Roberts  v.  State,  505. 

Question  of  law  left  to  jury,  not  cause  new  trial,  when.  Bedgood-FImoell 
Co,  V.  Moore,  886. 

**  Reasonable  certainty ;  ^'  use  of  this  term  in  charging  in  civil  case,  as  to  de- 
gree of  prool  and  of  mental  conviction  required,  discussed.  War- 
ren V.  Gay,  244. 

Reasonable  doubt;  charge  that  proof  of  a  certain  fact  could  create  such 
doubt,  properly  refused.     IVUliams  v.  State,  138. 

Reasonable  doubt,  inaccurate  definition  of.  No  definition  necessary.  Nelms 
V.  State,  678. 

Request  for,  not  authorized  by  evidence,  refusal  proper.  McKemie  v. 
Mitchell,  72. 

Request  oml,  refusal  not  cause  new  trial.  Bedgood-IIowell  Co,  v.  Moore, 
336. 

Shooiiujf  at  another,  evidence  authorized  charge  on.    Perkins  v.  State,  538. 

Specific  performance  of  parol  contract  for  sale  of  land  ;  proper  instructions 
as  to  degree  of  proof  required.     Warren  v.  Gay,  247. 

Verdict  contrary  to  specified  part  of ;  ground  so  alleging,  in  motion  for  new 
trial,  raised  no  question  for  decision.    McWhorter  v.  O'Neal,  251. 

Whole  charge  considered  in  passing  on  exceptions  to  a  part.  AUams  v. 
State,  601 ;  Ga.  Ry,  Co,  v.  Reet^,  698. 

CHARITABLE  TRUST.    See  Trusts, 

CHEATING  AND  SWINDLING.    See  Cnminal  Law. 

CHILDREN.    See  Criminal  Law ;  Estates;  Parent  and  Child;  Witts, 

CHURCH. 
Action  by  or  against,  where  tmincorporated,  not  maintainable,  unless  certifi* 
cate  of  appointment  of  trustees  has  been  filed  as  provided  in  the 
code  ;  but  the  church  property  may  be  subjected  to  a  debt,  by  suit 
against  iru.stees.     Kelsey  v.  ffarkson,  \\H, 
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CHURC  H  —  continued. 
Debt  for  pastor^s  salary  and  rent  of  residence  for  him,  church^difice  sabject 

to  sale  to  pay.    Id, 
Disturbing  congregation.     See  Criminal  Law, 
Incorporation  by  filing  certificate.     Kelsey  v.  Jackson,  114. 
Trustees  only  necessary  parties  defendant  to  suit  to  subject  church  propsrty 

here.    Id.  113. 

CITY  COURTS. 
Americus,  jurisdiction  as  to  foreclosure  of  lien  in  favor  of  sawmill  proprietor. 

Chambliss  v.  Haxokina,  862. 
Attachments,  practice  as  to,  same  as  in  superior  court,  here ;  declaration  not 

filed  at  first  term,  judgment  a  nullity.    CaUatoay  v.  Maxioell,  208. 
Certiorarf  from,  after  dismissal  of  writ  of  error,  too  late,  when.    54  Go,  458, 

distinguished.     White  v.  State,  503. 
Disqualification  of  judge  to  preside  on  trial  of  accusation  in,  whether  it 

disqualifies  from  attesting  affidavit  to  the  accusation,  not  decided ; 

does  not  authorize  another  judge  to  attest,  under  act  creaUng  cuurt 

here.    Edmondson  v.  State,  106. 
Equitable  amendment  to  claim,  city  court  had  no  jurisdiction  to  entertain. 

Ragan  v.  Standard  Scale  Co.  14. 
Equitable  plea  purely  defensive,  the  sustaining  of  which  would  result  simply 

in  a  general  verdict  for  defendant,  may  be  enteruined  by.      Ilotue 

V.  Oliver,  784. 
Foreclosure  of  liens,  jurisdiction  as  to.     Chambliss  v.  Hawkins,  361. 
Moultrie,  writ  of  error  lies  from.      Jones  v.  State,  129. 
Writ  of  error  lies  from,  when.    Id, 

CLAIM.     See  Garnishment. 
Burden  on  claimant  to  prove  ti^e,  on  proof  of  possession  in  defendant  since 

judgment.     Bountree  v.  Gaulden^  452. 
Declarations  of  defendant  in  fi.  fa.,  when  admissible*,  proper  charge  to  jury 

where  there  is  conflict  of  evidence  as  to  his  possession  when  ihey 

were  made.     Smiley  v.  Padgett,  39. 
Defects  in  pleadings,  when  claimant  may  attack.     CaJUaway  v.  MaxweU,  208. 
Equitable  amendment  to,  city  court  had  no  jurisdiction  to  entertain.     Ragan. 

V.  Standard  Scale  Co.  14. 

CODE. 
Construction ;  section  presumed  to  be  simply  declaratory  of  existing  law, 
when  not  clearly  indicating  intent  to  establish  a  new  rule.     Turner^ 
8,0. 

CODE  SECTIONS— CIVTL 

226.     A  notary  public  and  ex-offlcio  justice  of  the  peace  whose  resignation 

has    been    accepted    continues    in    office  until  his    successor  is 

appointed  and  qualified.    Bates  v.  Bigby,  731. 
340.     Judicial  notice  taken  that  a  county  is  a  body   corporate.     Taylor  v. 

State,  136. 
345.    Advertisement  here  was  not  too  indefinite,  and  substantially  compKed 

with  this  sectwn.     Anderson,  v.  Newt^m^  513, 
896.     Discretion  of  county  commissioners  in  determining  as  to  necessity  of 

buildings,  selection  of   site,   eto.,  not  interfered  with  unless  in 

clear  case  of  abu.se      Id.  522. 
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620-22.    Certiorari  lies  to  i-eview  action  of  county  commissioners  establish- 
ing road.     Injunction  not  granted  to  prevent  such  action.    A.  <f; 
^  W.  P.  R.  Co:  V.  Redwine,  786. 
678-88.    Not  repealed.     These  sections  and  subsequent  acts  construed.. 

MazwelLv,  Willis,  819. 
821.    What  recitals  sufficient  in  execution  for  wild-land  tax,  issued  under 
act  of  1874.     BenneU  v.  So.  Pine  Co,  623. 

909.  See  next  note.     Effect  uf  tender  for  redemption.    Id.  621. 

910.  One  who,  after  record  of  tax  deed,  redemption,  and  expiration  of 

redemption  period,  bought  ft-om  the  vendee,   without  notice  of 
redemption,  acquired  no  title,  though  the  owner  had  not  taken 
a  reconveyance,    id.  622. 
918.    Effect  of  tax  deed.     id. 

1888-1408.    See  Schools. 

1646.  Whether  the  General  Assembly  may  constitutionally  confer  on  the 
superior  court  jurisdicton  to  hear  and  determine  election  contests. 
Ogburn  v.  Elmore,  677,  681. 
A  proceeding  hereunder  can  not  be  annexed  to  a  suit  at  law  or  in 
equity,  and  such  a  suit  can  not  be  converted  by  amendment  into  a 
proceeding  hereunder.     Id,  677. 

1694.  Mandamus  to  compel  county  commissioners  to  consent  to  the  trans- 
planting of  oysters.  Facts  required  that  the  case  be  submitted  to  a 
jury.     Commrs.  of  Mcintosh  County  v.  Aiken  Canning  Co,  647. 

1824.  Jurisdiction  to  appoint  guardian  of  child,  when  not  in  ordinary  of 
county  in  which  the  child  lives.    Uayslip  v.  Oillis,  266. 

1827.    See  1824,  supra. 

1860.  Petition  of  minority  stockholders,  good  as  against  demurrer  here.^ 
Weslosky  v.  Quartermait,  316. 

1899.  Bill  of  exceptions  not  served  on  corporation  by  leaving  copy  at  res- 

idence of  agent  or  officer.      Anderson  v.  Albany  li.  Co,  319. 

1900.  A  private  business  corporation  created  under  Georgia  law,  with  its 

principal  office  in  a  ceitaiii  county,  is  not  suable  in  another  county 
for  a  tort  committed  there,  when  it  has  no  agent,  agency,  or 
place  of  business  there.     Tugyle  v.  Enterprise  Co.  481. 

1908-11.    Stockholder's  individual  liability  under  charter.    See  Banks. 

2102.  Assigning  Are-insurance  policy  without  insurer^s  consent,  not  in- 
validate it,  when  assigned  after  loss  under  it ;  ass^nment  valid 
though  purporting  to  be  made  subject  to  such  consent.  G<u 
Co-op.  Fire  Asso.  v.  Borchardt.,  183, 

2106.     See  2102,  supra. 

2279.  Action  for  injuries  to  dead  body  in  transportation,  good  as  against 
demurrer.     L.  A  N.  R.  Co.  v.  Wilson.,  71. 

2821.     Imposes  burden  of  proving  the  observance  of  such  diligence  as  waa 
due,  not  that  none  was  due.     Hall  v.  W.  dt  A.  R.  Co.  213. 
Tliis  section  is  a  rule  of  evidence,  and  does  not  dispense  with  specific 

allegations  as  to  negligence.     So.  da.  Ry.  Co.  v.  Ryals.  332. 
Cited.     White  v.  .So.  R.  Co.  358. 

Applied,  as  to  presumption  of  negligence,  where  one  steppinar  from 
a  car,  which  had  been  stopped  to  tmnsfer  him  to  another  car,  was 
injured  by  reason  of  the  turning  out  of  lights  or  a  jerk  of  the  car, 
Qa.  Ry.  Co.  v.  fleeces,  706. 
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2322.  This  section  and  §  3830  were  not  so  connected  in  charge  of  court  as 
to  mislead  jury.     W.  dt  A,  R.  Co.  v.  Burnham^  32. 

2355-7.  Where  no  certiticate  of  appointment  of  trustees  of  an  unincorpo- 
rated church  has  been  filed,  it  is  not  suable  as  an  entity,  but  the 
churcb  property  may  be  subjected  to  a  debt,  by  suit  against 
trustees  holding  title  to  it.    Kelsey  v.  Jackson,  118. 

2361.  Church  edifice  subject  to  sale  to  pay  debt  incurred  for  pastor's 
salary  and  rent  of  residence  for  him.     Id,  114. 

2457.  Judge's  discretion  as  to  sum  to  be  allowed  for  attorney's  fees,  on 
^plication  hereunder.  He  may  fix  amount  without  evidence 
specifying  any  amount  as  value  of  services.    Sweat,  801. 

2450.  Revision  of  order  for  temporary  alimony  must  be  based  on  a  change 
of  circumstances,  occurring  after  the  order  has  been  granted;  no 
sufficienl  reason  here.     Sumner,  120. 

2467.  Writ  of  ne  exeat  granted  to  wife  against  husband,  pending  applica- 
tion for  alimony  and  prior  to  decree  therefor ;  discretion  of  judge 
as  to  amount  of  bond.    Lamar,  827. 

2516.     See  1824,  supra. 

2610.  Rule  as  to  assumption  of  risks  of  employment,  stated.  Crown  Mills 
V.  McNaUy,  38. 

2611-12.     Cited  in  case  of  employee  injured  by  machine  in  cotton  mill, 
where  it  was  alleged  that  the  danger   was  concealed  by  cotton. 
Id.  37. 

2608,  par.  4.  Description  in  contract  of  sale:  *^424  acres  of  land  in 
Tattnall  county,  .  .  to  include  my  share  of  the  crops  now  grow- 
ing on  said  land,"  too  indefinite  to  meet  statute  of  frauds.  Tippim 
V.  PhiUips,  417. 

2604,  par.  3.    See  4080,  infra. 

2716-22.  Not  suspended  by  U.  S.  bankruptcy  act,  yAteHn  no  proceeding 
under  that  act.  Effect  of  provision  as  to  recommending  dischanTe. 
Dictum  in  60  Ga.  401,  criticised.  Boston  Mercantiie  Co,  v.  Ould- 
Carter  Co.  468. 

2748.    Decision  construing,  as  to  service,  referred  to  In  connection  with 
5380,  infra. 
In  foreclosure  hereunder,  issuance  of  process  by  clerk  as  in  ordi- 
nary suits  is  not  necessary ;  rule  nisi  is  process.    Montgomery  v. 
KiTig,  14, 

2745.  Where  foreclosure  is  in  name  of-  mortgagee,  for  use  of  assignee,  the 
terms  of  the  assignment  need  not  be  set  out.    Id. 

2801.  See  2807,  6176,  infra.  Construed  strictly.  Lien  prior  to  act  of  1890 
had  to  l)e  asserted  against  true  owner,  and  the  statutory  notice 
given  to  him.     Reaves  v.  Meredeth,  444. 

2804.  Cited  in  connection  with  2801,  supra.  Arnold  v.  Farmer's  Exchauge. 
733. 

2807.  Jurisdiction  of  courts  other  than  superior  court  as  to  foreclosure  of 
sawmill  lien  on  product  of  the  mill.     Chambliss  v.  Hawkins,  362. 

2816.     See  2807. 

2863-4.  Waiver  good  as  to  personalty  claimed  as  exempt  hereunder,  ^ere 
not  set  apart  by  the  ordinary  in  the  manner  prescribed  as  to  the 
homestead  allowed  by  the  constitution.  Ruling  in  68  Go.  25S,  fol- 
lowed. Init  doubted.     Miller  v.  Almon,  104. 


Digitized  by  CjOOQIC 


Ga.)  INDEX.  899 

CODE  SECTIONS  — CIVIL  -continued. 

2884.  Action  here  was  on  policy,  notwithstanding  allegation  that  there  was 
a  written  adjustment  of  the  loss,  which  created  a  liquidated  de- 
mand.    Ga,  Co-op.  Fire  Aaso.  v.  Borchardt^  185. 

2896.  Burden  on  carrier  to  account  for  default,  where  baggage  not  delivered 
on  demand.     So.  R.  Co.  v.  Edmundson^  477. 

2899.  In  a  suit  for  injury  to  a  passenger  from  a  negligent  jerk  of  the  train, 
the  nature  of  the  train,  whether  passenger,  freight,  or  mixed,  should 
be  considered,  in  determining  whether  extraordinary  diligence  was 
used.     So.  R.  Co.  v.  Cunningham^  94. 

2966.  Distinction  between  liability  of  surety  and  that  of  guarantor.  Con- 
temporaneous agreement,  written  under  tlie  contract  of  another, 
to  ^*  guarantee  ^^  its  ftdfilment,  not  resting  on  an  independent  con- 
sideration, was  one  of  suretyship.     Fields  v.  Tf  iWw,  276. 

2969.  Accommodation  indorsers  liable  to  contribute  as  sureties.  Bigby  v. 
Douglas,  637. 

2974.     Cited.     Fields  v.  Willis,  275. 

2986.  Difference  between  subrogation  hereunder  and  equitable  subrogation. 
Ragan  v.  Standard  Scale  Co,  16. 

2992.  Codified  from  the  common  law.  Limitation  of  actions  hereunder. 
Bigby  v.  Douglas,  686. 

3028.    See  3535,  infra. 

3024-6.    Undisclosed  principal  (wife)  receiving  benefit  of  goods  sold  to  hus- 
bantt,  liable  to  vendor.    Pinkston  v.  Cedar  Hill  Co.  303. 
Rule  that  undisclosed  principal  is  liable  for  conti-act  of  agent  does 
not  apply  when  the  contract  is  under  seal.     Van  Dyke,  688. 

3084.  Construed  as  to  declarations  of  deceased  agent ;  did  not  change  prior 
law.     56  Ga,  638,  not  followed.     Turner,  5. 

3088.  Bequest  to  daughter's  children,  with  provision  that  the  share  of  any 
of  them  dying  without  a  child  should  revert  to  the  survivors, 
created  an  estate  in  fee,  subject  to  be  divested  ;  no  remainder  taken 
by  their  children.    HUl  v.  Terrell,  67. 

3116.    Distress  not  lie  where  one  of  the  parties  entered  under  a  third  person 
holding  adversely  to  the  other.     Sitns  v.  Price,  97. 
Facts  here  did  not  give  rise  to  implication  of  tenancy.    Sharp  v. 
Mathews,  798. 

3118.  Landlord's  liability  for  injury  from  defective  construction  or  disre- 
pair of  rented  house.  Sufficiency  of  allegations  in  ioit  for  dam- 
ages.    Veal  V.  Hatdon,  642 ;  Boas  v.  Jackmm,  656. 

3123.    See  3118,  supra. 

3178.    See  4008,  infra. 

3196.  See  4008,  infra. 

3197.  See  4008,  infra. 
3199.  See  4008,  infra. 
3202.     See  2355,  .Kupra. 

3258.  The  latter  part  of  this  section  is  not  applicable  where  the  property  ki 
devised  to  one  of  the  testator's  sons  and  the  son's  wife  and  child- 
ren.    Credille,  673. 

3288.  Duty  of  ordinary,  on  information  that  a  will  exists,  to  require  that  it 
be  filed  in  his  office.     Harrell,  269. 

8317.  Joint  act  of  all  coexecutors,  necessary  to  execute  special  trust  ere* 
ated  by  the  will.    Hosch  Lumber  Co,  v.  Weeks,  840. 
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3830.  Construed.  Bequest  to  B  and  her  children  is  to  a  clan  consisting  of 
B  and  such  of  her  children  as  survive  the  testator.  If  B  sui-vives 
and  has  no  child  in  life  at  his  death,  she  will  take  the  whole  estate, 
though  there  be  issue  of  her  children.     Davis  v.  Sanders,  177. 

3855,  par.  1.  Widow  claiming  right  to  recover  hereunder,  nonsuited,  where 
evidence  showed  she  had  paid  some  of  her  husband^s  debts  before 
and  some  after  bringing  suit.    Jackson  v.  Greeny  254. 

8394.     Meaning  of  **all  concerned."    MathewB^,  Roujitree,  327. 

3467.  A  caveat  to  an  application  for  year's  support  may  be  interposed  by  a 
.  cosurety  of  the  decedent  on  a  bond  on  which  suit  has  been  brought. 
Id.  328. 

8585.  Cited  in  discussing  effect  of  accepting  offer  made  in  telegram,  where 

there  is  a  mistake  in  transmission,  as  to  terms.     Cen.  R,  Co.  v. 
Oortatawaki/y  374. 

8586.  Duress  by  attorney  obtaining  note  by  threat  that  unless  given  he 

would  postpone  trial  and  keep  in  jail  indeHnitely  the  maker^s  son, 

a  prisoner  he  had  been  employed  to  defend.     Bailey  v.  Devine,  655. 
8643.    Sale  was  by  acre,  whei*e  the  entire  description  was :   '^  333  acres  in 

the  southeast  corner"  of  a  specified  lot.    Strickland  v.  Uutchinsooy 

80G. 
8584.    The  provision  herein  as  to  possession  originating  in  fraud  does  not 

prevent  a  deed  fraudulent  as  against  creditors  from  operating  as 

color  of  title  as  against  persons  not  affected  by  the  fraud.    Jfoore 

V.  Moblei/y  424. 
8599.    Role  allowing  proof  of  consideration  different  from  that  expressed  in 

a  contract  does  not  apply  where  the  consideration  expressed  is  mu- 
tual promises  therein.     Wellmaker  v.  WheaUeyy  203. 
8618.    Record  of  tax  deed,  as  affecting  one  buying  from  tlie  grantee  after 

redemption.    Bennett  v.  So.  Pine  Co,  623. 
3628.    Deed  without  corporate  seal,  not  admissible  as  deed  of  corpc*ratioii, 

without  proof  of  signer's  authority.    Bale  v.  Toddy  103. 
3634.    See  3024,  supra.    Pi'esumption  as  to  consideration  of  sealed  contract 

(note) ;  authorities  discussed*     Van  Dykey  691. 
3638.     See  910,  supra. 
3660.    See  3535,  supra. 
3670.    See  3536,  supra. 
3673.    Reservation  made  in  habendum  clause,  but  not  referred  to  io  grant* 

ing  clause,  was  not  void  for  repugnance.     CoUinsville  Co.  v.  Phil- 

lips,  838. 
3675,  par.  1.  Parol  proof  inadmissible  to  graft?  condition  on  note.     Union 

Cen.  Ins.  Co*  v.  Wynne y  470. 
8702.    Chattel  mortgage  invalidated  by  mortgagee's  fraudulent  insertion  of 

more  property.     Bedgood-Howell  Co,  v.  Moorey  336. 
3708.    That  the  court  left  the  materiality  of  an  alteration  to  the  jury  is  not 

cause  for  a  new  trial,  when,  if  it  was  made,  it  was  imquestionably 

material,  and  the  juiy  found  it  was  made.    Id. 
3712.     Rule  as  to  restoration  of  original  statvis,  as  condition  of  rescission  and 

suit  for  money  paid  under  contract,  not  apply  to  pupil  suing 

teacher  for  breach  of  partly  performed  contract  to  impart  instrao- 

tion.     Timmerman  v.  Stanley y  854. 
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8766.  See  30;i4,  8034,  supra.  ** brought,"  in  thiB  section,  means  "com- 
menced.'* Suit  not  commenced  when  petition  was  delivered  to 
clerk  with  instruction  to  indorse  entry  of  filing  and  hold  until 
further  notice.    Jordan  v.  Bosworth]  879. 

8766.  Construed.  Not  applicable  to  suit  of  surety  to  compel  contribution. 
Bigby   v.  Douglass  ^86. 

3767.     See  3024,  3634,  supra. 

8799  See  3806,  infra.  Insufficient  allegations  as  to  special  damage/ in  suit 
for  breach  of  contract  of  purchaser  of  bank  stock,  not  to  sell  with- 
out offering  to  resell  to  the  vendor ;  nominal  damages  recoverable. 
Cotkran  v.  Witham,  198. 

3801.  See  3799,  supra. 

3802.  Judge  should  not  tell  jury  what  paiticulai*  acts  ordinary  care  would 

require  one  to  do  in  order  to  lessen  damage.      So,  R,  Co.  v.  Cun- 
ningham, 96. 

8806.  Expenses  in  preparing  for  hearing  of  case  before  arbitrator,  when 
recoverable  in  action  for' breach  of  contract  for  arbitration. 
McKenzie  v.  MitcheU,  75, 

8811.  Waiver  of  tort,  and  suit  ex  contractu  against  one  converting  person- 
alty,  when  allowed  and  when  not.     Bates  v.  Bigby,  729. 

8880.     See  2322,  supra. 

8840.  What  must  appear,  to  sustiun  defense  of  privilege  hereunder.  Cited 
as  to  publication  of  circular  posted  m  railway  offices,  instructing 
conductors  not  to  honor  certain  tickets  not  surrendered  by  a 
discharged  conductor.  Sh^ftaU  v.  Cen,  R.  Co,  592. 
Statements  broader  or  more  widely  published  than  the  interest  to 
be  subserved  demands  are  not  privileged  hereunder.    Id, 

8841-42.     See  3840,  supra. 

8940.    Did  not  apply  in  favor  of  one  buying  land,  without  notice  of  re- 
demption, from  one  who  bought  at  tax  sale,  though  the  owner, 
who  redeemed  it,  took  no  reconveyance.      Bennett  v.  So,  Pine  Co. 
625. 

8960.  Applies,  as  to  rebuttal  of  answer,  only  where  discovery  is  prayed  for. 
Toomer  v.  Warren,  477. 

8974.    See  3535,  supra. 

3981-6.    See  3585,  supra. 

4008-9.  Superior  court  has  plenary  power  over  trusts  for  educational  pur- 
poses ;  judge  may  fill  vacancies  in  trusteeship  where  no  provision 
therefor  is  made  by  grant  or  legislative  act ;  this  done  on  petition 
of  beneficiaries.     Thompson  v.  Hale,  311. 

4039.  Naked  promise  in  parol  not  enforced  against  promisor,  though  he 
encouraged  promisee  to  expend  money  on  the  faith  of  it,  the  ex- 
penditure being  for  his  own  benefit,  not  that  of  promisor,  who  was 
not  benefited.     Swan  Oil  Co.  v.  hinder,  650. 

^)46.  Whether  a  judge  disqualified  to  preside  on  the  trial  of  an  accusation 
is  disqualified  to  attest  an  affida\it  to  it,  not  decided.  Edmondson 
V.  State,  195. 

4180.  Does  not  apply  to  a  suit  against  a  common  carrier  for  loss  of  or 
damage  to  goods.     Lowe  Co,  v.  Central  R.  Co.  712. 
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4108.  See  2807.  The  words  "save  where  exclusive  jurisdiction  is  vested 
in  the  superior  court**  refer  to  cases  enumerated  in  the  constitu- 
tion.    Chambliss  v.  Hawkins^  363. 

4198.  Practice  in  county  court,  similar  to  that  in  superior  court.  So,  Ga. 
Ry,  Co,  V.  Ryals,  332. 

4204.     See  4193,  4198. 

4208.    See  4193. 

4214.  Applies  to  suits  for^  money ;  appeal  from  county  court  not  lie  in  pro- 

ceeding to  evict  intruder;  remedy  is  certiorari.      RigeU  v.  Sir- 
mans,  456. 

4215.  See  4214,  supra. 

4324.  The  provision  herein  as  to  ten  days  notice  applies  only  where  no 
order  is  passed  in  term  fixing  a  time  in  vacation  for  hearing  the 
motion  for  new  trial.     Oould  v.  Johnston,  765. 

4334.  Jury*8  province  invaded,  in  action  for  negligence,  by  charge  as  t^ 
duty  of  railroad  company.  Use  of  certain  language  by  Supreme 
Court  not  make  it  proper  in  charge.    All,  R.  Co.  v.  Hudaan,  109. 

4468.  Proceeding  in  county  court  to  eject  Intruder  can  not  be  carried  to 
superior  court  by  appeal.     RigeU  v.  SirmanSj  457. 

4529.    Attachment  affidavit  and  bond  sufficient  here.     Graves  v.  RiverSy  224. 

4556.  Judgment  in  attachment  case  was  a  nullity,  where  no  declaration 
was  filed  at  the  first  term.     CaUatoay  v.  Maxwell,  209. 

4581-4601.  When  necessary  to  set  out  evic^nce  in  connection  with  ex- 
ceptions to  auditor's  report,  or  point  out  where  it  is  to  be  found 
in  his  brief  of  evidence.  First  State  Bank  v.  Avera,  598. 
Discretion  of  auditor  as  to  allowing  amendment  after  he  has  heard 
case  and  before  he  has  made  his  report,  or  a^s  to  reopening  ca^e. 
Id.  602. 

4593.  Exception  of  law  "  as  to  matters  not  appearing  on  the  face  of  the 
record,**  not  proper  mode  of  attacking  report  for  omissions ;  rem- 
edy is  application  for  order  to  recommit.  CoUinsviUe  Co.  v. 
PhUlips,  835. 

4624.  Onus  on  claimant  to  prove  title,  on  proof  of  possession  in  defendant 
since  judgment.    Rountree  v.  Oauldeny  452. 

4687.  Papers  which  should  be  sent  up  with  answer  to  certiorari.  Brown 
V.  AUanta,  499. 

4651.  Discretion  of  court  as  to  allowing  time  to  prepare  traverse  to  answer. 
Folds  V.  StaU,  168. 

4720.  One  filing  a  claim  hereimder  becomes  a  party  to  all  subsequent  pro- 
ceedings in  garnishment,  and  may  take  advantage  of  any  defect 
in  the  pleadings  of  his  adversary.     CaUaway  v.  Maxioell,  209. 

4723.     See  4720,  supra. 

4762.  Cited  in  discussing  remedy  of  owner  of  property  injuriously  affected 
by  nuisance  in  street,  caused  by  construction  of  railroad  tracks, 
etc.,  where  city  authorities  refuse  to  take  steps  for  its  ab&temenu 
Coker  v.  AUa.  R.  Co.  492. 

4808.     Cited.    RigeU  v.  Sirmans,  456. 

4810.  See  4193. 

4811.  Cited.     RigeU  v.  Sirmans,  456. 
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4813.     Cited.     RigeU  v.  Sirmans,  456. 

Dispossessory  warrant  not  available  where  title  is  in  issae.    Sharp 
V.  Mathews^  797. 

4823.  A  forcible-entry  proceeding  hereunder  is,  after  service  of  the  re- 
quired notice,  a  "pending  proceeding'*  under  §4950,  which  will 
authorize  an  injunction  at  the  instance  of  defendant,  in  the  county 
in  which  it  is  pending,  though  plaintiff  reside  in  another.  EUi9 
T.  Stewart,  242. 

4888-36.     See  5098,  infi-a. 

4843.    Suit  by  next  friend,  for  insane  person,  not  disclosing  that  there  was 
no  guardian,  and  not  alleging  reason  for  suing  by  next  friend,  dis- 
'    missed  on  special  demurrer. .  Stanley,  124. 

4860.  Jury*s  recommendation  as  to  who  shall  pay  costs  in  an  equitable  pro- 
ceeding, not  binding  on  judge.     Strickland  v.  HiUchinson,  399. 

4866.  Where  husband  of  beneficiary  under  will  probated  before  18(56  had 
taken  no  step  to  enforce  marital  rights,  his  consent  did  not  au- 
thorize exercise  of  jurisdiction  hereunder.  Callaway  v.  Irotn, 
849. 

4870.     See  169^  supra. 

4927.    Requirements  hereof  as  to  abstract  of  title,  etc.,  do  not  apply  where 

this  section  is  not  relied  on  by  plaintiff  seeking  injunction  against 

cutting  timber,  on  the  groimd  that  the  defendant  is  insolvent  and 

the  damage  would  be  irreparable.     Fletcher,  326. 

Where   injunction  is  sought  hereunder,  defects  in  the  title  papers 

can  not  be  aided  by  aliunde  proof.  Lanier  v.  Uebard,  631,  634. 
On  an  interlocutory  hearing,  where  the  admissibility  of  a  paper 
offered  as  a  link  in  plaintiff's  chain  of  title  was  dependent  on 
subsequent  evidence,  it  was  not  error  to  admit  it  conditionally. 
Id.  626. 
Plaintiff  not  showing  title,  not  entitled  to  injunction,  though  It  be 
shown  that  the  threatened  damage  would  be  irreparable,  and  that 
an  injunction  would  prevent  a  maltipUclQr  of  suits.     Id, 

4020.  Cited  in  discussing  right  of  action  for  injury  to  dead  body.  L.  A  N. 
B.  Co.  V.  Wilson,  70. 

4086.  Implied  obligation  of  parent  to  pay  for  services  of  adult  daughter. 
Phinazee  v.  Bunn,  286. 

4960.    See  4823,  supra. 

4963.    See  2745,  supra.  * 

4966.  Attorney's  affidavit  to  petition  for  injunction,  that  of  liis  own  knowl- 
edge the  recitals  of  fact  therein  are  true,  sufficient.  Boston  Mer^ 
cantUe  Co.  v.  Ould-Carter  Co.  464. 

4973.  See  3765,  supra. 

4974.  See  2743,  supra. 

4986.  Scire  facias  is  not  an  original  action ;  service  by  leaving  copy  at 
residence  is  insufficient.     Atwood  v.  Ilirsch,  736. 

6002.     See  4927,  supra. 

6008.  To  recover  on  grantor's  possession,  it  must  appear  tliat  he  was  in 
possession  when  the  deed  was  made.     Priester  y.  MeUon,  377. 

6070.  Default  entry  defaced  by  judge  running  pen  through  it,  treated  as 
inadvertent    Albany  Pine  Co.  v.  Herculea  Mfg.  Co.  271. 

6072.    See  6070,  supra. 
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6097-98.    Action   on  homestead- waiver  note  amendable    by  idleging   that 
before  fuit  the  defendant  was  adjudged  bankrupt  and  certain  pix>p- 
erty  set  apart  as  exempt,  and  praying  for  special  judgment  against 
that  property.     Wright  v.  Home,  87. 
Cause  of  action  not  changed  by  amendment  cori-ecting  inadvertent 
misdescription  of  land.,  in  petition   for  specific  performance   oi 
parol  contract  to  convey.     Sweat  v.  Uendley,  335. 
Where  the  action  was  for  injury  to  a  passenger  in  stepping  from  a 
car,  a  new  cause  of  action  was  not  added  by  an  amendment  add- 
ing to  previously  specified  acts  of  negligence  a  negligent  jerk  of 
the  car.     Oa,  By,  Co.  v.  Reeves,  702. 
6102.    Objection  to  misnomer  of  defendant  coi-poration  waived  by  appear- 
ance and  pleading  to  merits  by  trae  name.      Commrs.  of  Mcintosh 
Co.  y,  Aiken  Canning  Co.  660. 
6126.     See  6130,  infra. 
6186.    Due  diligence  not  shown  by  party  seeking  oontinuance  on  acooant  of 

non-return  of  interrogatories.     Thompson  v.  Hays^  112. 
6148.    See  340,  supra. 

6160.    Cited.     Jackson  v.  Green,  256.  • 

6165.     Proper  charge  to  jury  on  positive  and  negative  testimony.       Nelms 

V.  State,  676. 
6176.     Where  it  was  sought  to  justify  homicide  on  the  ground  that  deceased 
was  seeking  to  ruin  defendant's  minor  daughter,  evidence  of  her 
notorious  character  for  lewdness  was  admissible  in  rebuttal.     Gos- 
seU,  430. 
Declarations  of  purchaser  of  goods  on  credit,  made  to  the  creditor, 
that  he    had  made  certain  misrepresentations  to  obtain  them,  ad- 
missibility of,  on  trial  of  issue  as  to  whether  the  return  of  the  goods 
was  an  illegal  preference.     S they  v.  Tift,  S04. 
6179.    See  5176,  supra.     Evidence  that  a  declaration  was  made  "immedi- 
ately *'  after  an  act  in  question  was  too  indefinite  as  to  time,  to 
make  it  admissible  as  part  of  the  res  gestse.  Pool  v.  Warren  County^ 
206. 

6181.  Cited  in  discussing  admissibility  of  declarations  of  deceased  agenu 

Turner,  8. 

6182,  6192.  See  5181,  supra. 

6198.     Wife  of  plaintiff  in  suit  for  personal  injuries  was  not  incompetent  to 
testify  as  to  the  nature  of  tbi  injuries.    Mac,  E.  Co,  v.  Mcuon^ 
780. 
6237.    Judge's  certificated  that  clerk's  attestation  is  in  due  form,  necessary. 

Conrad  v.  Kennedy,  242. 
6269.    Neither  party  to  an  action  for  breach  of  promise  of  marriage  is  a  com- 
petent witness  on  the  trial.     Grates  v.  Rivers,  229. 
Lessor  in  second  demise  in  ejectment,  who  had  conveyed  his  interest 
to  lessor  in  third  demise,  was  competent  to  testify  as  to  transac- 
tions with  deceased  lessor  in  the  first  demise.     Priester  v.  Meiton^ 
375. 
Grantee  sued  by  grantor^s  administrator,  in  a  proceeding  to  cancel  a 
deed,  incompetent  to  testify  as  to  services  rendered  by  him  and 
his  children  as  consideration  for  the  deed.    Parker  v.  BaUard^  441. 
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5272.     See  5269,  supra. 
5287.    One  not  a  licensed  physician  may  testify  as  an  expert  on  a  medical 

question,  when  it  appears  that  his  studies  and  experience  qualify 

him  to  do  so.    Mcic,  R.  Co.  v.  Mctaon,  778. 
6814.    Counsel  can  not,  unless  authorized  by  order  of  court,  take  from  the 

clerk^s   office    interrogatories    not   properly  returned,   and  send 

them  back  to  commissioners,  to  be  properly  returned.     White  v. 

So,  R.  Co,  367. 
.  ^15-17.    Deficiencies  in  formal  requisites  hereunder,  not  supplied  by  coun- 

sel's  statement  in  court.    Hosch  Lumber  Co.  v.  Weeks^  341. 
Where  plaintiff  gave  notice  that  depositions  would  be  taken  at  a 

stated  time  and  place,  and  failed  to  appear,  depositions  then  and 

there  taken  without  notice  to  him,  on  what  was  called  "crofls- 

examination, "  were  not  admissible.    Id. 
6881.    Error  to  direct  verdict  here.     Cen,  R,  Co.  v.  Gcrtatowsky,  871. 
6866,  par  1.     Does  not  apply  when  there  is  a  paper  apparently  executed 

in  due  form  as  the  husband^s  will,  unless  there  is  a  judgment  that 

it  is  not  his  will.     HarreU,  267. 
6880-82.    Service  by  leaving  copy  of  scire  facias  at  residence,  insufficient ; 

the  service  must  be  personal.    Atxoood  v.  Hirsch,  736. 
6475.    Service  of  rule  nisi  must  be  made,  unless  waived,  though  returnable 

at  the  term  of  the  trial.     Intimation  in  69  Ga.  782,  disapproved.' 

McMuUen  v.  Citizens  Banky  400. 
No  specific  time  for  service  of  rule  nisi  on  motion  for  new  trial  is 

reqidred  by  law;   what  is  a  reasonable  time  for  such  service. 

Gould  V.  Johnston,  767. 
5484.    Presentation  and  filing  of  brief  of  evidence,  at  hearing  of  motion 

for  new  trial,  after  the  term  of  the  trial,  was  authorized,  under 

orders   passed  in  term  here.      Id,  768 ;    Cross  v.  Coffin-Fletcher 

Co.  818.     *' Present  for  approval"  included  filing.     Id.  819. 

5487.  Provision  as  to  20  days  notice  of  application  for  new  trial  applies 

only  to  extraordinary  motions.     Gould  v.  Johnston,  767. 

5488.  Cited  in  discussing  decisions  of  less  than  six  Justices.    Edwards  v. 

State,  544. 
6626.    Judgment  overruling  motion  to  dismiss  caveat  to  year's  support  is 

reviewable  by  independent  writ  of  error ;  excepticms  to  allowance 

of  amendment  to  caveat,  or  as  to  continuance,  are  not  reviewable 

until  final  Judgment.    Mathews  v.  Rountree,  330. 
Judgment  on  motion  for  new  trial  of  the  issue  formed  by  traverse  to 

answer  to  certiorari,  not  cause  for  independent  writ  of  error. 

lyuVaU  V.  Brogden,  411. 
Final  adjudication  not  made  by  refusal  to  allow  general  demurrer  to 

petition  to  be  amended.    Henderson  v.  State,  466. 
6626-27.     Cited  in  connection  with  6241,  infra. 
6629.    Agreement  of  counsel  will  not  cause  Supreme  Court  to  treat  as  a 

brief  of  evidence  a  stenograi^iic  report  not  approved  by  trial  judge* 

George  v.  State^  504. 
6647.    See  1899,  supra. 


Digitized  by  CjOOQIC 


906  INDEX.  (123 

CODE  SECTIONS  — CIVIt— continued. 
5569.    Sufficiency  of  assignment  of  error  (injunction  case) ;  fonner  decisions 

collected.    Anderson  v.  Newton^  518. 
5671-72.      Delay  in  transmitting  transcript  of  record,  held  to  have  been 

caused  by  counsel ;  writ  of  error  dismissed.     Budden  v.  Brooks^ 

882. 
5606.    Assignment  of  error,  as  to  order  overruling  motion  for  new  trial :  **  to 

which  order  defendant  excepted  and  now  excepts  and  assigna 

the  same  as  error,*'  sufficient.      RigeU  v.   SirmanSj  455. 
5687.    New  trial  required  because  court  limited  argument  in  misdemeanOT 

case  to  less  than  60  minutes.    Jones  t.  State^  181* 
5668.    Cited.     Cross  v.  Coffin^Fletcher  Co,  820. 
5698.    Cited  in  connection  with  226,  supra. 
5718.    Not  apply  to  alimony.     Lamar ^  829. 
5779.    Act  to  be  amended  was  sufficiently  described  as  **an  act  inooiporat- 

ing  **  a  named  town,  approved  on  a  given  date ;  and  this  title  was 

broad  enough  to  cover  anything  germane  to  a  town    charter. 

Town  of  Poulan  v.  A.  C.  L,  R.  Co.  609. 
5885.     Cited  in  discussing  scope,   origin,   and  purpose  of  writ  of  error. 

(Dissenting  opinion.)     Henderson  v.  Staie,  750. 
5842.    Jurisdiction  of  superior  court  is  not  exclusive  as  to  foreclosure  of 

liens  in  favor  of  proprietors  of  sawmills.     Chambliss  v.  Hawkins. 

861. 
5851.    Where  an  act  creating  a  city  court  provided  that  affidavits  to  accusa- 
*         tions  therein  should  be  made  before  the  Judge  thereof,  his  disquali- 
fication to  preside  did  not  authorize  another  judge  to  attest  the 

affidavit     Edmondson  v.  State,  196. 
5866.    Suit  for  value  of  blankets  delivered  to  defendant  to  be  cleaned,  which 

were  not  returned,  was  a  case  arising  ex  contractu.    Bates  ▼. 

Bigby,  728. 
5914o    See  2868,  supra. 
6176.    See  2801,  supra.    Materiahnan  not  entitled  to  lien  as  against  owner, 

where  material  is  furnished  on  employment  of  contractor  whose 
'   contract  is  with  a  lessee,  and  who  has  no  contractual  relation 

with  the  owner.    Pittsburgh  Co,  v.  Peters  Co,  728. 
In   proceeding   hereunder,  plaintiff   need  not   negative   defenses; 

allegation  of  compliance  with  the  statute,  and  that  be  comes  under 

its  protection,  sufficient,    Arnold  v.  Fartners  Exchange,  731. 
6186.    See  3950,  supra. 
6200.    See  5269,  supra. 
6225.    Refusal  to  postpone  trial  in  order  to  give  further  time  for  notice  of 

traverse  to   answer,  and  dismissal  for  want  of  notice,  affirmed. 

Sims  V.  Price,  98. 
6241.    Direct  exception  without  motion  for  new  trial,  not  allowed  as  to 

rulings  not  shown  to  have  necessarily  controlled  verdict.     1 19  (7a. 

895,  disapproved.     (See  dissent.)    Hend/erson  v.  SUOe.  739. 
6676.    Sufficiency  of  indictment  hereunder ;  material  parts  of  the  instro* 

ment  should  be  set  forth.     Taylor  v.  Stote,  138.' 
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64-66.    Passion  on  the  part  of  the  slayer  is  an  essential  element  of  voluntary 
manslaughter.    Passion  on  the  part  of  the  person  slain  had  no 
bearing  on  the  grade  of  homicide  here.    Eenifrow,  541. 

70.  See  76,  infra.      Kefosal  to  charge  jui-y  as  to  when  homicide  would 

be  **  excusable,"  proper.     Mixon^  684. 

71.  See  76,  Infra.    Properly  given  in  chaige  here,     (rrimea,  754. 

72.  See  75,  infra. 

73.  See  76,  infra.     Should  not  be  given  in  charge  when  there  is  nothing 

in  the  evidence  or  in  the  defendant's  statement  to  support  the 
theory  of  mutual  combat.     James,  648. 

74.  Meaning  of,  discussed.    Error,  to  give  in  charge  here.     Gossett,  431. 
76.    One  may  kill  to  protect  minor  daughter  from  seduction  or  debauchery 

in  progress  or  about  to  take  place,  but  not  for  past  injury.    ItjU 

114.     Not  violated  if  the  child  be  provided  for  by  others.     Maya,  507. 

166.  Venue,  under  indictment  for  simple  larceny,  established  by  proof 
that  the  accused  carried  the  stolen  property  into  the  county  in 
which  it  was  alleged  to  have  been  stolen.     McCoy,  143. 

S42.    Assemblage  of  400  at  barbecue  on  public   holiday  was  a  *^  public 
gathering.^'     Wynne,  566. 
Violated  where  one  carried  into  public  gathering  a  weapon  from  a 
house  near  by,  at  which  he  had  deposited  it  in  order  to  have  it 
at  hand  when  the  gathering  should  occur.    Id. 

848.    Conviction  hereunder  upheld.     Skrine,  172. 

898.    Defines  but  one  offense ;  indictment  in  two  counts,  one  as  to  main- 
taining gaming-house,  the  other  as  to  renting  for  gaming,  not  de- 
murrable for  misjoinder  of  offenses.    Bashinaki,  608. 
Indictment  for  renting  house  for  gaming  need  not  name  tenant.    Id. 

401t  Indictment  charging  conjunctively  different  kinds  of  gaming  (**cards^ 
dice,  and  balls  '*),  supported  by  proof  of  one  kind.  (Dissent.)  Not 
demurrable.     Hubbard,  17. 

418.  Violated  -by  shooting  pistol  near  congregation  while  they  were  at  din- 
ner on  the  church  grounds.     Folds,  167. 

431.  No  conviction  hereunder  in  a  county  where  sale  prohibited  altogether 
under  a  valid  statute ;  aliter  where  the  prohibition  is  by  an  un- 
constitutional statute.    Edwards,  642. 

611.  Indictment  hereunder  need  not  allege  that  the  car  belonged  to  a  char- 
tered railroad  company.    Allen,  499. 

620.    Cited  in  connection  with  611,  supra. 

761.    An  oral  demand  for  indictment,  made  by  counsel,  is  insufficient. 
Shivers,  638. 

767.  Discretion  of  court  as  to  allowing  time  to  prepare  travei-se  to  answer. 
FMs,  168. 

811.  Disqualification  of  grand  juror,  when  waived  by  failure  to  challenge 
before  indictment  found.     Id. 

929*    Cited  in  discussing  sufficiency  of  indictment  for  forgery.     When  ma- 
terial parts  of  instrmnent  should  be  set  out     Taylor,  136. 
The  form  of  indictment  herein  need  not  be  followed  literally;  not 
necessary  to  state  place  of  residence  of  accused.     Tarver,  494. 
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984.  Instruclion  that  the  jury  would  be  authorised  to  find  the  accused 
guilty  unless  there  be  some  other  hypothesis  as  reasonable  as  that 
he  committed  the  act,  error.  Campbdl^  687. 
092.  Proper  instructioDs  as  to  alibL  Defense  of  alibi  not  set  up  by  con- 
tradicting evidence  as  to  presence  of  accused  at  another  place 
than  tlie  scene  of  the  homicide.  Williams,  141. 
1070.    Cited  In  connection  with  6241,  supra. 

1107.    A  county  is  not  liable  for  the  sherifPs  costs  allowed  herein  for  con- 
ducting prisoner  before  court    Hall  Couniy  v.  Oilmer^  173. 
COLOR  OF  TITLE.     See  Title. 

CONDEMNATION. 

Authority  for,  under  town  charter;  constitutionality  of  proTigions  as  to. 
Toum  cf  PotUan  v.  A.  C.  L.  B.  Co,  606. 

Compensation ;  condemnation  provisions  in  town  charter  silent  as  to  mode 
of  ascertaining  damage  and  as  to  prepayment,  not  unconstitational ; 
the  general  law  covers  this.    Id. 

Damages,  general  as  to,  l^  implication  part  of  special  Act.    Id. 

Injunction  against.     Id. 

Necessity  for  taking,  discretion  of  muuicipal  corporation  to  determine,  when 
not  interfered  with.    Id. 

Street  across  railroad,  not  inconsistent  use.    Id. 

S'l-eet  across  railroad,  power  of  condemnation  for  purpose  of  opening,  un- 
der general  condemnation  provisions  in  town  charter.    Id, 

CONFLICT  OF  LAWS. 

Note  execute^  and  made  payable  in  another  State  by  a  citisen  of  this  State 
is  governed,  as  to  validity  and  effect,  by  the  lex  loci.  Bailey  v.  De- 
vine,  658. 

Prestnned  that  the  common  law  prevails  in  another  State,  where  the  contrary 
not  shown.    Id. ;  So,  B,  Co,  v.  Cunningham^  90. 

CONSIDERATION.    See  Contracts. 

CONSTITUTIONAL  LAW. 
Amendment  of  statute.    See  Statutes, 
Condemnation  of  property.    See  Eminent  Domain. 
Courts,  whether  legislature  may  add  to  constitutional  powers  of,  l^  oonferring 

jurisdiction  to  try  contested-election  cases.      Ogbum  y.  Elmore^ 

677,  681. 
Demurrer  general,  not  raise  question  of.    Henderson  v.  State,  466. 
Homestead.     See  that  title. 

Imprisonment  for  debt,  prohibition  of,  not  apply  to  alhnony.     Lamar ,  829. 
Question  as  to  constitutionality  of  act  under  which  accusation  was  framed, 

not  passed  on,  where  the  accusation  was  fatally  defective.    Oglesby 

V.  State,  506. 
Question  of,  not  raised  by  general  demurrer.    Henderson  v.  State^  466. 
Special  act  in  conflict  with  general  law  (act  prohibiting  sale  of  liquors  in 

.  Jefferson  ootmty),  invalid.    Edwards  v.  State,  542. 
Special  laws,  provision  as  to,  when  not  violated  by  legislation  aathoriiing  a 

city  to  punish  for  an  act  made  penal  under  State  law.     Littl^fohn 

V.  StelU,  427. 
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CONSTITUTIONAL  Jj  AW --continued. 
Subject-matter,  more  than  one,  not  contained  in  act  inoorponrtlDg  ndlroad 

company  here.     Bonner  v.  MiUeigeviUe  B,  Co.  11& 
Title  of  statute.     See  Statutes. 

CONTINUANCE.    See  Practice  in  Superior  Court. 

CONTRACTOR.     See  Contracts;  Liena. 

CONTRACTS.  See  Husband  and  Wife;  Landlord  and  Tenant;  Partnership; 
Promissory  Notes;  Sales. 

Acceptance  of  offer,  necessary  to  bind ;  effect  of  acceptance  in  case  of  mis- 
take as  to  terms.     Cen.  R.  Co.  v.  Gortatowsky,  866. 

Action  arising  ex  contractu,  suit  for  value  of  blankets  delivered  to  defendant 
to  be  cleaned,  which  were  not  returned,  was.     Bates  v.  Bigby^  720. 

Action  construed  to  be  for  recovery  of  money  paid  imder,  and  not  for 
breach.     Timmerman  v.  Stanley,  864. 

Action  on ;  recovery  on  quantum  meruit.     AUc.  B.  Co.  v.  Roberts,  304. 

Agent^s  authority  as  to.    See  Principal  and  Agent. 

Agent^  under  seal,  undisclosed  principal  not  bound  by.     Fan  l>ykej  686. 

Alteration,  materiality  of,  a  question  of  law ;  fact  of  alteration,  a  jury  ques- 
tion; leaving  question  of  materiality  to  jury,  not  cause  new  trial, 
when.     Bedgoodr-HoweU  Co.  v.  Moore,  38a. 

Alteration  of  chattel  mortgage  by  mortgagee's  fraudulent  insertion  of  more 
property  invalidated  it     Id. 

Arbitration,  stipulation  as  to,  in  building  contract,  construed ;  not  made 
condition  precedent  to  suit.     Adams  v.  Haigler,  659,  666. 

Assumption  of  debt  of  another.     See  Frauds,  Statute  of. 

Bailments.    See  that  title. 

Breach  of  (architect's),  allegations  in  action  for,  too  indefinite  a*»  to  per- 
formance of  plaintiff's  part  of,  and  as  to  damages.  Golucke  v. 
Lowndes  County^  412. 

Breach  of,  by  making  performance  impossible,  authorizes  suit  without  wait- 
ing  for  the  contract  time  to  elapse.    Cooley  v.  Moss,  707. 

Breach  of,  claim  inconsistent  with  suit  for.     Timmerman  v.  Stanley,  850. 

Breach  of,  damages  for,  what  recoverable.  McKemie  v.  Mitchell,  72; 
Timmerman  v.  Stanley,  853. 

Breach  of,  nominal  damages  f-or.  Cothran  v.  Witham,  190 ;  Bichmond  Mills 
V.  W.  XT.  Tel.  Co.  216. 

Breach  of,  when  expenses  of  litigation  not  recoverable  as  damages  for. 
McKenzie  v.  Mitchell,  72. 

Builder's ;  stipulations  as  to  arbitration  and  as  to  right  to  employ  third  per- 
son in  case  of  default ;  surety's  risk  as  affected  by  acts  of  property 
owner.     Adams  v.  Haigler,  659. 

Building;  architect's  contract  as  to  commissions,  construed.  Golucke  v. 
Lowndes  County,  414. 

Consideration  ;  mutuality  wanting.    See  catchword  **  Unilateral,''  infra. 

Consideration,  mutual  promises;  one  party  not  bound  unle.ss  the  other  is 
bound.     Cooley  v.  Moss,  707. 

Consideration,  presumption  as  to,  from  seal.    Id.  710 ;  Van  Dyke,  690. 

Consideration ;  rule  allowing  proof  of  one  different  from  that  expressed  in 
the  contract,  applies  when  ;  not  where  the  consideration  expressed 
is  mutual  promises  therein.     Wellmaker  v.  IVheatley,  201. 
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CONTRACTS  —  continued. 

Consideration  wanting  for  agreement  here  to  pay  attorney,  in  addition  to 

fee  due  liim  by  the  promisor,  a  fee  for  another  attorney,  due  hy 

others.     Bailey  v.  Devine^  668. 
Consideration  wanting  for  promise  to  make  deed  to  right  of  way  ;  not  aided 

by  the  fact  that  land  was  bought  from  others  on  the  faith  of  the 

promise.     Swan  Oil  Co.  v.  Linder,  560. 
Consideration.    See  Promissory  Notes. 

Damages  in  lieu  of  specific  performance,  in  order  to  recover,  a  case  for  spe- 
cific performance  must  be  made  out.     Tippins  v.  PhiUips^  416. 
Description  of  land  in,  insufficient.    Id.    See  Deeds. 
Disaffirmance  of,  by  suit  to  recover  money  paid  thereunder.     Timmerman 

V.  Stanley,  864^ 
Duress  by  attorney  obtahiing  note  by  threat  that  unless  given  he  would  post^ 

pone  trial  and  keep  in  jail  indefinitely  the  maker's  son,  a  prisoner 

he  had  been  employed  to  defend.     Bailey  v.  Deoine,  668. 
Frauds,  statute  of,  as  affecting.     See  Frauds,  Statute  of. 
Guaranty  and  suretyship  distinguished.    See  Principal  and  Surety. 
Illegal,  contract  to  get  witnesses  out  of  the  way.     Bailey  v.  Devine,  666. 
Indefiniteness  as  to  time  when  operative.     Cothran  y.  Witham,  198. 
Insanity,  as  ground  for  setting  aside ;  mere  weakness  of  mind,  inaafficient, 

when.    Kirk,  104. 
Insurance.    See  notes  under  that  head. 
Intention  of  parties  at  time  of  making,  testimony  as  to.  Inadmissible,  where 

the  contract  is  unambiguous.     McWTiorterY.  O^Neal,  261. 
Marriage  promise,  action  for  breach  of.     Graves  v.  Rivers^  224. 
Mistake  in,  as  ground  of  defense.     Cen,  R.  Co.  v.  Gcrtatowsky,  366. 
Mistake  in ;  effect  of  accepting  offer  made  in  telegram,  where  there  is  an 

error  in  transmission,  as  to  terms.    Id.    See  Richmond  Mills  Co. 

V.  W.  U.  Tel.  Co.  220. 
Mistake  of  one  party  known  to  the  other,  can  not  be  seized  upon  to  take 

an  unfair  advantage.     Cen.  R.  Co.  v.  GorUxtowsky,  866. 
Mutuality  wanting.    See  catchwords  '*  Consideration,"  **  Unilateral." 
Novation  of,  facts  here  not  constitute.     Adams  v.  Haigler,  660. 
Offer  not  bind  unless  accepted;  effect  of  mistake  as  to  terms  of.     Cen.  R, 

Co.  V.  Oortatowsky,  866. 
Offer  to  perform  condition,  before  suit  for  breach  of,  when  rendered  un- 
necessary by  conduct  of  opposite  parly.     Cooley  v.  Moss,  707. 
Offer,  withdrawal  before  acceptance.     Swan  Oil  Co.  v.  hinder,  664.     See 

Cooley  V.  Moss,  712. 
Option  to  buy,  contract  for,  not  unilateral.     Cothran  v.  WOham,  190. 
Option  to  buy  ;  effect  of  paper  reciting  that  A  had  rented  certain  land  to 

B,  '*  with  the  refusal  of  buying  it,''  etc.     WeUmaker  v.  WheaUey, 

201. 
Parol  evidence,  as  affecting.     See  Evidence,  catchword  "ParoL" 
Parol,  for  sale  of  land,  degree  of  proof  required  to  establish.     Warren  v. 

Gay,  243. 
Parol  promise,  without  consideration,  to  make  deed  to  right  of  way ;  acis 

done-on  the  faith  of  it,  no  ground  for  equitable  relief.    Swtn  OU 

Oo.  V.  Linder,  ^y^iO. 
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CONTR  A  CTS — continticd. 
Public  policy  as  to  restrictions  on  alienation,  not  violated  by  contract  here. 

Cotkraa  v.  Witham,  193. 
Reformation  of,  as  a  general  rule,  not  decreed  at  instance  of  one  not  a  party 

thereto,  but  a  mere  volunteer.    McWhorter  v.  O'Neal^  247. 
Reformation  of,  what  necespary,  to  authorize.     Cen.  B,  Co.  v.  Gortatotosky, 

374. 
Rescission  of,  for  mistake.    Id. 
Rescission ;  one  can  not  in  the  same  action  sue  for  damages  for  breach  of 

a  contract,  and  treat  it  as  rescinded  and  sue  for  money  paid  under 

it.     Timmerman  v.  Stanley,  850. 
Rescission  ;  rule  ns  to  restoration  of  original  status,  as  condition  of  suit  for 

money  paid  under  contract,  not  apply  to  pupil  suing  teacher  for 

breach  of  partly  performed  contract  to  impart  instruction.    Id. 
Sealed,  presumption  as  to  consideration  for.      Van  Dyke,  690 ;  Cooky  v. 

Moss,  710. 
Sealed,  undisclosed  principal  not  bound  by.     Van  Dyke,  686. 
Specific  performance.     See  Equity. 
Suretyship.    See  Principal  and  Surety, , 
Teacher's,  to  impart  mstruction,  breach  of,  after  part  performance ;  remedy 

of  pupiL     TimTnerman  v.  Stanley,  850. 
Telegram  with  offer  incorrectly  transmitted,  parties  bound  by,  when.     Rich' 

viond  MiUs  v.  W,  U.  Tel.  Co.  220;  Cen.  R.  Co.  v.  Oortatowsky^ 

373. 
Tender  of  pui*chase-money,  as  condition  of  right  to  sue  on  contract  to  con- 
vey ;  when  unnecessary.     Cooley  v.  Moss,  707. 
Time  when  operative,  agreement  here  not  void  for  indefiniteneas  as  to. 

Cothran  v.  Wiiham,  190. 
Unilateral ;  acceptance  not  in  time  to  bind.     Cooley  v.  Moss^  712. 
Unilateral ;  agreement  of  purchaser  of   bank  stock,  not  to  sell  it  without 

offering  to  resell  to  the  vendor,  was  not  unilateral.     Cothran  v. 

WUham,  190. 
Unilateral ;  A  not  bound  by  his  agreement  to  sell  land  io  B  at  a  stated  price, 

where  nothing  was  paid  and  no  obligation  was  assumed  by  B,  and 

no  other  consideration  appeared.     Cooley  v.  Moss,  707. 
Unilateral,  promise  here  to  give  deed  to  right  of  way  was.      Su)an  OH  Co.  v. 

hinder,  550. 

CONVERSION.  See  Trover. 
CON^VEYANCE.  See  Deeds. 
COPY.    See  Evidence;  Pleading. 

CORPORATIONS.    See  Banks;  Municipal  CorporatUms;  RaUroads, 

Action  against,  venue  of.    See  Jurisdiction. 

Action  by,  amendment  of,  by  substituting  changed  corporate  name.  AUc* 
R.  Co.  V.  Waycross  El.  Co.  018. 

Act'on  by  minority  stockholders  against  directors  and  receiver,  when  main- 
tainable.    Weslosky  v.  Quarterman,  312. 

Action  by  or  against  unincorporated  church.     Kelsey  v.  Jackson,  114. 

Act  **to  incorporate"  company  *^and  to  define  its  rights,  powers,  and 
privileges,  and  for  other  purposes ;  '*  matter  covered  by  title.  Bon- 
ner V.  Milledgeville  R.  Co.  116. 
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CORPORATIONS  —  c<wi<mued. 
Church,  inoorporation  of ;  suit  where  unincorporated.     Kelsey  v.  Jackson^ 

114. 
Debts  of  insolyent  bank,  liability  of  stockholders,  under  charter.    RM  v. 

DeJarneUe,  787. 
Deed  without  corporate  seal,  not  admitted  in  .evidence  as  deed  of,  without 

proef  of  Bigner^s  authority.     Bale  v.  Todd^  99. 
Diflsolution  of,  by  surrender  of  franchises.     Boston  MercaTUUe  Co,  v.  Ouid- 

Carter  Co.  459,  463. 
Foreign,  when  suable  in  Georgia.     Bawkim  v.  Fidelity  Co.  722. 
Franchises,  surrender  of,  whether  effected  by  petition  of  stockholders  and 

order  of  court  accepting  surrender.     Boston   Mercantile  Co.  v. 

Ouldr-Carter  Co.  468. 
Incorporation  by  filing  certificate  as  provided  in  Ciril  Code,  §§2355-7,  as  to 

churches,  etc.  Kelsey  v.  Jacksoji,  114. 
Incorporation  of.  See  catchword  **Act,"  supra. 
Insolyent,  injunction  and  receiver  for ;  sufficiency  of  petition  ;  misjoinder  of 

stcckholders  and  corporation.      Boston  Mercantile  Co.  v.  Ould- 

Carter  Co.  468. 
Judicial  notice  taken  that  counties  are.     Taylor  v.  State,  186. 
Knowledge  of  officers  was  notice  to.     City  of  Elberton  v.  Pearle  3fiUs,  1. 
,  Name  changed  since  suit  begun  by,  proof  should  support  afnendment  alleg- 
ing.    Atlc.  H.  Co.  V.   Waycross  El.  Co.  618. 
Name,  importing  corporation  :     ^'Georgia  Co-operative  Fire  Association.'* 

Ga.  Co-op.  A  MO.  V.  Borchardt,  181. 
Name  ;  objection  to  misnomer  waived  by  appearance  and  pleading  to  merits 

in  true  name.     Commrs.  of  Mcintosh  County  v.  Aiken  Canning- 
Co.  647. 
Name.     See  Criminal  law. 
Seal  of.     See  catchword  '*Deed,*'  supra. 
Service  of  pixx^ess  on.    Anderson  v.  Albany  R.  Co*  819. 
Stockholder's  individual  liability.     See  Banks. 
Stockholders,    minority,  action  by,  against  directors  and  receiver,  good^ 

as  .ngainst  demurrer.     Weslosky  v.  Quarierman^  812. 
Unincorporated  church,  suit  by  or  against.    Kelsey  v.  Jackson,  114. 

COSTS. 
Discretion  of  court  as  to  party  to  be  taxed  for,  in  equitable  proceeding. 

Strickland  v.  Hutchinson,  896. 
Jury's  recommendation  as  to  who  shall  pay,  iif  equitable  proceeding,  not 

binding  on  judge.     Id. 
Sheriff's ;  county  not  liable  for  co8ts  allowed  by  Penal  Code,  §  1107,  fof 

conducting  prisoner  before  court.     Hall  County  v.  Gilmer.  17.^. 

COUNTIES. 
Advertisement  for  bids  to  build  and   furnish  court-house,  what  sufficient 

Anderson  v.  Newton,  AlS. 
Bond  election,  or  taxation ;  discretion  of  county  authorities  as  to  mode  ol 

providing  for  cast  of  building ;  decision  not  reviewable.     Id. 
Bridge,  suit  against  county  for  injury  from  defect  in ;  verdict  for  countj 

authorized,  where  evidence  was  conflicting  as  to  whether  it  waf 

built  before  adoption  of  art  of  1888.    Pool  v.  Warren  County,  205^ 
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COUNTIES — continued. 
Building,  discretion   of  commissioners  in  determining  aa  to  necessity  of^ 

selection  of  site,  etc.    Anderson  v.  Newton^  51^. 
Corporate  character  of,  jndicially  recognized.     Taylor  v.  Stale^  186. 
Costs  of  sheriff  ;  county  not  liable  for  costs  allowed  by  Penal  Code,  §  1107, 

for  conducting  prisoner  before  court.    HaU  County  v.  Oilmer^  173. 
Injunction    against   building  coortr-bouse    and  levying  tax  to   pay  for  it. 

Anderson  v.  Newton^  618. 
School  fund,  apportionment  of.      See  Schools. 
Taxation    to  meet  building   expenses,  power  of  county  auiborities  as   to. 

Anderson  v.  Newton^  518. 

COUNTY  COURT. 
Appeal  from,  lies  When  ;  not  He  In  proceeding  to  evict  intruder.      Rigell  v. 

BirmanSj  456. 
Eviction  of  intruder,  affidavit  for,  may  be  taken  and  the  case  tried  before 

judge  of.    Id. 
Jurisdiction  as  to  foreclosure  of  liens.      Chamhliss  v.  Hawkins,  862. 
Practice  in,  similar  to  that  in  superior  oouru     So.  Oa.  Ry.  Co.  v.  HyaUy 

83*2. 

COURT-HOUSE.    See  Caunti^. 

COURTS.    See    City   Courts;    ConstUutional  Law;  County   Court;  Judge; 
Jurisdiction;  Justices;  Practice;  United  States  Court. 

CRIMINAL  LAW.    See  Code  Sections  —  PenaL 
Abandoning   child  not  penal  if    his  wants    be  provided   for  by    others. 

MaySy  507. 
Accusation,  date  of  crime  in,  need  not  be  that  alleged  in  warrant.      Shivers, 

538.  ' 

Accusation,  whether  judge  disqualifled  to  preside  on  trial  is  disqualified  to 

attest  affidavit  to,  not  decided  ;  another  judge  could  not  attest, 

under  city-court  act  here.     Edmondson,  194. 
Accusation.     See  catchword  '*  Indictment, ' '  infra. 
Alibi,. defense  of,  not  set  up  by  contradicting  evidence  as  to  presence  of 

accused  at  another  place  than  that  of  the  crime.      Williama,  188. 
Alibi,  proper  instructions  to  jury  as  to.     Williams,  141. 
Allegata  and  probata ;  Indictment  charging  conjunctively  different  kinds  of 

gaming  ("cards,  dice,  and  bails  "),  supported  by  proof  of  one  kind. 

(Dissent.)    Hubbard,  17. 
Alteration  of  indictment,  effect  of.    AUen^  499. 
Alternative  charge  in  accusation.     Oglesby,  506. 
Alternative  sentence.    See  catchword  *'  Sentence,"  infra. 
Argument  of  counsel.     See  Projctice  in  Superior  Court. 
Arson,  evidence  as  to  tracks  and  other  circumstances  here,  not  authorize 

conviction.     Williams,  278. 
Assault  to  murder,  proper  instructions  as  to.     tapper,  571  ;    Mixon,  '>31. 
Assault  to  rape ;  conviction  set  a.side  because  court  failed  to  charge  as  to  as- 
sault and  assault  and  battery.    Sutton,  126. 
Assault  to  rape ;  evidence  authorizing  a  finding  that  there  was  an  assault 

with  intent  to  gain  consent  to  .sexual  intercourse,  but  not  to  commit 

rape.     Id, 
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CRIMINAL  LAW  — continued. 

Assault  with  fist,  not  justify  stabbing,  unless  in  case  of  great  inequality  be- 
tween the  combatants.    McEvoy^  506. 

Carrying  weapon.    See  catchword  **  Weapon,*'  infra. 

Character,  good,  of  accused,  proper  charge  as  to.    Nelms,  676,  677. 

Character  of  accused,  refusal  to  chaise  jury  as  to,  not  error,  where  not  at- 
tacked or  put  in  issue.     Mixon^  682. 

Cheating  and  swindling  by  contracting  to  perform  service  ;  accusation  under 
act  of  1903,  charging  that  accused  fraudulently  procured  from  pros- 
ecutor a  stated  sum,  *^or  the  value  thereof, ''  demurrable.  Ogle^by, 
506.  Constitutional  question  as  to  this  statute,  not  decided.  Id. 
Conviction  warranted.     GUnn,  585. 

Child  abandonment,  not  penal  if  his  wants  be  provided  for  by  others.  Mays, 
607. 

Child,  right  of  parent  to  protect.     Oo88eU,  431,  435. 

Church  congregation  disturbed.    See  catchword  **  Disturbing,**  infra. 

Circumstantial  evidence  admitted  to  show  knowledge  of  illegal  purpose. 
Baahinski,  608. 

Circumstantial  evidence ;  charge  that  the  jury  would  be  authorized  to  find 
the  accused  guilty  unless  there  was  sopue  other  hypothesis  as  reason- 
able as  that  he  committed  the  act,  error.    Campbell,  634. 

Circumstantial  evidence  sufficient  to  establish  venue.     McCoy^  145. 

Circumstantial  evidence.     See  catchword  ** Murder.*' 

Confessions.    See  Evidence. 

Constitutionality  of  act  under  which  accusation  waus  framed,  not  paased  on, 
where  the  accusation  was  fatally  defective.     Ogletby^  606. 

Corporate  name  ;  proof  allowed  that  ^^Tifton  Knitting  Mills,**  in  indictment, 
referred  to  a  corporaticm.     Owrge^  604. 

Corpus  delicti  not  required  to  be  proved  befora  the  introduction  of  other  ev- 
idence against  the  accused.     WiUiam^  138. 

Costs ;  convicted  prisoner,  not  county,  is  liable  *for  costs  allowed  for  con- 
ducting prisoner  before  courL    HaJU  County  v.  OUmer,  173. 

Declaration  of  accused,  self-serving,  not  admissible.     WHHanMy  141. 

Declarations  tending  to  show  malice  or  motive.  Roberta,  148;  Campb^, 
633. 

Disturbing  congregation  assembled  for  divine  worship ;  offense  committed  by 
shooting  pistol  near  the  congregation  while  they  were  at  diimer  on 
the  church  grounds.     Folds,  167. 

Doubt  requiring  acquittal.    See  Charge  of  Court,  ^^ Reasonable  doubt.*' 

Flight,  as  evidence  of  guilt;  charge  as  to,  where  there  was  no  evidence  as 
to  flight,  error.     Jones,  129. 

Forged  instrument  not  sufficiently  set  forth  in  indictment.     Taylor,  133. 

Forgery  ;  sufficiency  of  allegations  as  to  fraud,  etc.     Id. 

Forging  or  fraudulently  altering  teacher*s  license,  sufficiency  of  indictment 
for.     Id, 

Former  conviction  of  similar  offense,  evidence  as  to,  when  inadmissible 
BashlMki,  509. 

Fraud,  sufficiency  of  allegations  as  to,  in  indictment  for  foigery.     Taylor, 

186. 
Gaming,  circumstances  sufficient  to  put  owner  of  house  on  notice  that  It  is 
used  for.     Bashinski,  511,  612. 
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CRIMINAL  LAW -^ continued. 

Gaming,  evideuce  sufficient  to  warrant  conviction  of.  Boaz^  o02 ;  Davia^ 
502. 

Gaming;  indictment  cliarging  different  kinds  conjutictively  ^ cards,  dice, 
and  balls ^^),  supported  by  proof  of  one  kind.  113  Ocl  028,  disap- 
proved.    (Dissent.)     Hubbard,  17. 

Gaming ;  indictment  need  not  allege  with  whom  the  accused  played ;  but 
proof  of  play  with  undisclosed  persons  will  not  support  a  convic- 
tion of  one  under  a  joint  indictment.    Id.  18. 

Gaming-house  ;  indictment  with  two  counts,  one  as  to  maintaining  gaming- 
house, the  other  as  to  renting  bouse  to  be  used  for  gaming,  not 
demurrable  for  misjoinder  of  offenses.     Bashinuku  508. 

Gaming-house ;  proper  instructions ;  evidence  warranting  conviction. 
(7ro»e«,  570. 

Gaming,  renting  house  for;  admissibility  of  testimony  on  trial  for.  Bash- 
inaki^  509. 

Gaming,  renting  house  for  ;  indictment  need  not  name  tenant.    Id,  508. 

Guilty  had  better  go  unpunished  than  that  an  innocent  person  should  suffer, 
i*ef  usal  to  charge  to  this  effect,  not  error.    Mizon^  582,  584. 

Uomicide,  distinction  between  justifiable  and  excusable,  abolished ;  refusal 
to  charge  as  to  when  it  would  be  *^  excusable,^'  not  error.     Id, 

Homicide  justifiable  in  *'all  other  instances  which  stand  upon  the  same  foot- 
ing of  reason  and  justice/'  etc.  (Penal  Code,  §75);  difference, 
between  common  law  and  this  statute.     Gossett,  431. 

Homicide;  Penal  Code,  §73,  should  not  be  given  in  charge  when  there  is 
nothing  in  the  evidence  or  in  the  defendant's  statement  to  support 

«  the  theory  of  mutual  combat.    James,  548. 

Homicide.     See  catchwords  *'  Manslaughter,"  '*  Murder,"  infra. 

*' Indecently  acting,"  meaning  of,  in  Penal  Code,  §418;  dischai^ging  pistol 
near  congregation  assembled  for  worship  was.    Folds,  167,  170. 

Indictment  alleging  time  of  offense  as  subsequent  to  the  finding  of  the  bill, 
demurrable  ;  too  late  to  raise  question  after  verdict.     Spencer,  133. 

Indictment,  alterations  in ;  when  not  cause  for  demurrer.    Allen,  409. 

Indictment,  conjunctive  allegation  in  ;  charge  of  gaming  with  **caitls,  dire, 
and  balls,"  not  demurrable  because  the  statute  prohibits  <;aming 
with  **  cards,  dice,  or  balls."    Hubbard,  17. 

Indictment,  demand  for,  made  orally  by  counsel,  insufficient ;  it  should  bt 
in  writing,  signed  by  the  accused.     Shivers,  538. 

Indictment  for  fraudulently  procuring  a  named  sum,  **or  the  value  thereof,*' 
demurrable.     Ogletby,  506. 

Indictment,  form  of,  in  Penal  Code,  need  not  be  followed  literally  ;  not  nec- 
essary to  give  place  of  residence  of  accused.     Tarver,  494. 

Indictment  for  renting  house  for  gaming  need  not  name  tenant.  Bashinski, 
508. 

Indictment,  misjoinder  of  offenses  in.  See  catchwords  **  Gaming-house," 
supra. 

Indictment,  motion  for  new  trial  not  mode  for  attacking.    Moses,  504 

Indictment,  sufficiency  of  allegations  as  to  fraud.     Taylor,  130. 

Indictment,  when  necessary  to  set  out  material  parts  of  instiaroent 
in.     Id. 
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CRIMINAL  LAW -^continued. 
Indictment,  where  grand  juror  was  iueligible  because  not  a  resident  of  the 
county  six  months;  what  mutt  appear  to  sustain  plea  in  abate- 
ment.   Folds,  167. 
Indictment  with  alternative  charge.     OgUsby,  506. 
Insanity  as  defense.     Roberts,  148;  AU<ims,  500. 
Insanity  ;  burden  of  proof  as  to.     Id.  500. 
Insanity,  presumption  as  to  continuance  of.    Id* 
Insanity ;  rule  as  to  when  mantai  delusion  of  one  capable  of  extinguishing 

right  from  wrong  relieves  from  criminal  responsibility.    Id. 
Jeopardy  former;  judgment   striking  plea  of,  not  reviewable  by  writ  of 

error  before  judgment  finally  disposing  of  case.     McKlrojf,  ry46. 
Jurisdiction^of  city  to  punish  for  acts  made  penal  by  State  law,  when  legis- 
lature may  confer.    LitU^ohn  v.  SMs,  427. 
Jury.    See  notes  under  that«head. 
Knowledge  of  illegal  purpose  ;  circnmstanoea  sufficient  to  put  one  on  notice. 

Bashinski,  508,  512. 
Larceny  after  trust  and  simple    larceny  may  be  oommitted   in   the  same 

transaction.     Martin,  478. 
Larceny  simple,  conviction    under  accusation  of,  upheld,  though  the  evi- 
dence also  made  out  a  case  of  larceny  after  trust.    Id. 
Larceny,  venue  of.    See  catchword  **  Venue,''  infra. 
'    Liquor,  keeping  for    sale;   evidence   warranting   conviction.        Watts  v. 
Forsyth,  507.     See  catchwords  *'  Municipal  court,"  infra. 
Liquor  selling,  legislature  may  authorize  city  to  punish  for,  when.      Little- 
John  V.  SteUs,  427. 
Liquor  selling,  special  act  to  prohibit,  invalid  as  in  conflict  with  general 

law.     Edwards,  542. 
Liquor  selling  without  license,  no  conviction  of,  in  county  where  sale  pro- 
hibited altogether  by  valid  statute;  aliter    where   prohibited   by 
unconstitutional  act.    Id. 
Malice,  declarations  tending  to  show.     Roberts,  148 ;   Campbell,  533. 
Manslaughter,  charge  to  jury  on,  proper  here.     Jenkins^  523.      Not  required 
here*     Cflements,  547.     Not  authorized  where  facts  show  murder  or 
no  crime.    James,  548.    Not  improper  where  statement  of  accused 
presented  theory  of.     Grimes,  754. 
Manslaughter  involuntary,  charge  to  jury  on,  not  warranted  by  evidence 

here.     Nelms,  575. 
Manslaughter,  verdict  of,  unsupported,   where    evidence  showed    murder 

or  complete  justification.    James,  548. 

Manslaughter  voluntary,  passion  on  part  of  slayer  is  an  essential  element  of; 

passion  on  part  of  person  slain  had  no  bearing  on  the  grade  of 

homicide  here.     Rentfrovo,  539. 

Maxim  that  it  is  better  that  ninety-nine  guilty  escape  than  that  one  innocent 

man  should  suffer,  not  proper  to  give  in  charge  to  jury.   3£ixon,  582: 

Merger  of  crimes,  common-law  mle  as  to,  where  one  is  misdemeanor  and  the 

other  a  felony,  not  prevail  in  this  Stale.    Martin,  479. 
Misjoinder  of  offenses.    See  catchwords  "  Gaming-house,"  supra. 
Mistrial  on  account  of  woman  crying,  not  declared ;  alignment  of  error,  !•• 

sufficient.     Clements,  547.  • 

Mistrial,  remarks  of  counsel,  as  ground  for.    Joties,  129. 
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CRIMINAL  1.AW  ^continued. 
Motive,  admissibility  of  evidence  as  \o  declarations  or  a  line  of  conduct 

lending  to  show.     Roberts,  148  ;  Campbell,  533. 
Municipal  court,  punishment  by,  of  act  made  penal  by  State  law.    LiUl^ohn 

V.  StellB,  427.     Offense  punishable  by  State  law,  not  chained  under 

ordinance  here  as  to  keeping  intoxicants  for  sale.    Little  v.  F(ni 
Valley,  608. 
Murder;  circumstantial  evidence    here   insufficient  to  warrant  conviction 
(tracks,  etc.).  Park,  164;  Williams,  278.    Circumstances  sufficient 

here.     Williams,  138  (poisoning  case) ;  Roberts,  148 ;  Whipple,  579. 
Murder  ;  evidence  warranting  conviction.     Clements,  547. 
Murder;  insanity  as  defense.  Roberts,  148;  AUams,  IMO. 
Murder ;  Penal  Code,  §  74,  as  to  defense  of  person  or  reputation  of  parent 

or  child,  discuaaed.    Oossett,  435. 
Murder;  seduction  or  debauchery  of  minor  daughter,  as  defense.    Id,  431. 
Murder  ;  self-defense,  proper  instructions  as  to.    Jenkiiis,  523. 
Murder.  See  catchwords  "Homicide,"   *' Manslaughter,'' supra. 
Name;  under  an  indictment  for  setting  fire  to  the  mill  etc.  of  the  '^Tifton 
Knitting  Mills,'*  it  was  not  error  to  allow  proof  that  this  was  the 
name  of  a  corporation.     George,  504. 
Obscene  language.    See  catchword  "  Words,"  infra. 
Offenses,  merger  of.     Martin,  479. 
Ownership ;   under  indictment  for  setting  fire  to  the  mill  etc.  of  the  "Tifton 

Knitting  Mills,"  it  was  not  error  to  allow  proof  that  this  was  the 

name  of  a  corporation.     George,  504. 
Parents  and  children,  right  as  to  mutual  protection,  and  defense  of  person  or 

repiftation  of  each  other  (Penal  Code,  §  74).      Gossett,  425. 
Profane  words  in  presence  of  female.     See  catchword  **  Words,"  infra. 
Public  gathering  defined.     Wynne,  566. 
Punishment.     See  catchword  **  Sentence,"  infra. 
Railroad  car,  throwing  rock  or  shooting  at ;  indictment  need  not  allege  that 

the  car  belonged  to  a  chartered  railroad  company.    Allen,  499. 
Rape.     See  catchwords  *•*■  Assault  to  rape,"  supra. 
Reasonable  doubt,  instructions  as  to.    See  Charge  cf  Court, 
Religious  worship,  disturbing  congi-egation  assembled  for.    See  catchwords 

*^  Disturbing  congregation,"  supra. 
Renting  house  for  illegal  purpose  ;  chaise  to  jury  as  to  circumstances  suffi- 
cient to  put  one  on  notice  of  the  use  made  of  the  premises.     Ba^- 

inski,  512. 
Seduction,  evidence  sufficient  to  warrant  conviction.    Nance,  501. 
^^duction  or  debauchery  of  minor  daughter,  as  defense  of  homicide.     Cos- 

seU,  431. 
Sentence  alternative,  not  void  because  one  of  the  penalties  is  imautjMiized. 

One  who  voluntarily  complies  with  the  part  which  is  leg%lcaiinot 

have  the  judgment  of  conviction  reviewed.      Brown  v.   Aiiaida, 

497. 
Sentence  excessive,  not  ground  for  new  trial.    Mixon,  581. 
Sentence  not  excessive  when  within  the  statutory  limit.     Godwin,  56ft. 
Sentence  to-^ork  in  chain-gang,  not  authorized  by  act  empowering  el^  to 

punish  by  fine  and  imprisonment.     LittUffokn  v.  SteHs,  42T. 
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CRIMINAL  LAW— continued. 

Service,  contract  for,  with  intent  to  defraud.  See  catchwords  **  Cheating 
and  swindling,  ^'  supra. 

Shooting  at  another,  evidence  authorized  charge  on.    Perkins,  588. 

Stabbing ;  distinction  between  assault  with  intent  to  murder  and  slabbing. 
Napper,  571. 

Stabbing  not  justified  by  blow  with  fist,  unless  in  case  of  great  inequality 
between  the  combatants.     McEvoy,  606. 

Statement  of  accused,  court  need  not  chaiige  on  theory  presented  only  by, 
when  not  so  requested.     Rentfrow,  542. 

Statement  of  accused  ;  judge's  remarkrf'on  being  requested  to  allow  prisoner 
to  supplement  statement,  prejudicial  error.  (See  dissent.)  Jen- 
kins, 523. 

Sunday  sale  of  liquor;  legislature  may  authorize  city  to  punish  for.  Lit- 
a^ohn  V.  StelU,  427. 

Teacher's  license,  suflSciency  of  indictment  for  foiling  or  altering.  Taylor, 
188. 

Time  of  offense  alleged  as  subsequent  to  finding  of  indictment,  gi'ound  for 
demurrer ;  too  late  to  raise  question  after  verdict.     Spencer,  133. 

Time  of  offense  ;  date  in  accusation  need  not  be  that  alleged  in  wairant. 
Shivers,  588.  ' 

Tracks,  as  a  circumstance  to  show  guilt.  Park,  164  ,  Williams,  278 ;  Whip- 
ple, 580. 

Venue,  failure  to  prove,  taken  advantage  of  under  general  exception  that 
the  verdict  is  contrary  to  law  and  the  evidence.     Brown,  502. 

Venue  may  be  proved  by  circumstantial  evidence.    McCoy,  145 

Venue  of  simple  larceny  ;  proof  that  the  accused  carried  the  stolen  property 
into  the  county  hi  which  it  was  alleged  to  have  been  stolen,  suffi- 
cient    Id.  143.    See  Edwards,  531. 

Venue,  residence  of  accused  is  not  material  in  fixing ;  indictment  need  not 
state  his  place  of  residence.     Tarr>er,  494. 

Venue,  reversal  because  record  did  not  show  proof  of  ;  rehearing  not  granted 
on  account  of  matter  afterwards  sent  up  as  omitted  part  of  the  rec- 
ord, showing  such  proof.    Edwards,  531. 

Weapon  ;  broken  curtain  pole  found  behind  trunk  near  deceased,  admissible 
on  trial  for  murder  here.    Roberts,  148. 

Weapon,  carrying  to  public  gathering ;  law  violated  where  one  carried  into' 
the  assemblage  a  weapon  from  a  house  near  by,  at  which  he  had 
deposited  it  in  order  to  have  it  at  hand  when  the  gathering  should 
occur.  Wynne,  566.  Assemblage  of  400  at  barbecue  on  public  hol- 
iday is  a  public  gathering.    Id. 

Words  in  female's  hearing  are  in  her  presence  ;  chaxge  to  this  effect,  not  er- 
ror, especially  in  view  of  charge  as  to  burden  to  show  defendant's 
knowledge  of  her  presence.     Roberts,  505. 

CROPS.     See  Landlord  and  Tenant, 

CUSTOM.     See  Partnership. 

DAMAGES,     ^^e  hijunction ;  Negligence;  Railroads, 
Administrator's  acts,  not  render  estate  represented  by  him  liable  for.     Mal- 
lard V.  Curran,  876. 
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DAMAGES— continued. 

Allegations  as  to  special  damage,  insufficient,  in  action  for  breach  of  con- 
tract of  purchaser  of  bank  stoclc,  not  to  sell  without  offering  to  re- 
sell  to  the  vendor.     Cothran  y .  Witfianiy  "[90, 

Allegation  general  as  to,  not  demurred  to,  not  authorize  proof  equally  gen- 
eral.    Cro88  V.  Coffinr-Fletcher  Co.  820, 

Amount  fixed  by  witnesses  as,  jury  may  reduce  in  fixing  amount  of  ver- 
dict.    Id, 

Arbitration  agreement,  damages  for  breach  of.     McKenzie  v.  MUc?iell,  72. 

Arbitration  as  to  amount,  as  condition  precedent  to  suit,  under  contract. 
Adams  v.  Haigler,  669,  666. 

Attorney's  fees  as,  facts  not  warranting  recovery  of.  McKenzie  v.  Mitchell, 
72  ;  Mallard  v.  Curran,  876. 

Attorney's  fees  as ;  what  reasonable ;  jury  not  bound  by  amount  fixed  by 
testimony.     Cross  v.  Coffin-Fletcher  Co,  820.     See  Sweai,  802. 

Bad  faith,  meaning  of,  as  basis  for  recovery  of  expenses  of  litigation. 
McKenzie  v.  MitcheU^  72. 

Breach  of  promise  of  marriage ;  seduction,  as  an  element  of  damages.  Graves 
V.  Rivers,  224. 

Breach  of  contract,  damages  for.    See  CorUracts. 

Builder's  contract,  damages  for  breach  of.    Adams  v.  Haigler,  660. 

Complaint  after  physical  injury,  admissibility  of  testimony  as  to,  on  issue  as 
to  damage.     W.  &  A.  R.  Co.  v.  Bumham^  81. 

Conclusion  of  witness  as  to  amount  of,  inadmissible,  without  facts  on  which 
based.     Cross  v.  Cqffln-FleUher  Co.  817. 

Condemnation  of  property ;  damages.     See.  CondemTiation. 

Dead  body,  damages  recoverable  for  injury  to,  in  transportation.  L.  A  N. 
R.  Co.  V.  Wilson,  62. 

Demmrer,  ruling  on,  here,  conclusive  that  right  of  action  existed,  but  did 
not  adjudge  what  was  measure  of  damages.  Richmond  Mills  v. 
W.  U.  Tel.  Co,  216. 

Excessive,  $1,000  not,  for  injuries  to  woman  from  collision  of  street-car  and 
wagon  here.    Mac.  R.  Co.  v.  Streyer,  279. 

Expenses  of  litigation,  when  not  recoverable  as  damages  for  breach  of  con- 
tract.    McKenzie  v.  Mitchell,  72 ;  Mallard  v.  Curran,  876. 

Easement  interfered  with,  remedy.    Bale  v.  Todd,  103. 

Itemized  statement  of,  when  required  on  special  demurrer.  McKenzie  v. 
Mitchell,  72. 

Life-expectancy  table,  inaccurate  charge  as  to.     Mac.  R.  Co.  v.  Mason,  779. 

**Los8'*  and  *' damage**  used  interchangeably  in  charge  of  court,  not  error 
here.     Turner  v.  Woodward,  866. 

Measure  of,  charge  as  to,  when  not  cause  new  trial  because  too  general. 
Crown  MiUs  v.  McNaUy,  86. 

Measure  of,  question  as  to,  not  adjudicated  by  ruling  on  demurrer  here. 
Richmond  MiUs  v.  W.  U.  Tel  Co.  216. 

Nominal,  for  breach  of  contract.  Cothran  v.  Witham,  190 ;  Richmond 
MiUs  v.  W.  U.  Tel.  Co.  216. 

Pain  and  suffering  ;  proper  charge  as  to.      W.  (&.  A.  R.  Co.  v.  Bumham,  32. 

Permanence  of  injury,  inference  as  to,  authorized  from  character  of  suffer- 
ing and  its  continuance  to  the  time  of  the  trial.  Mac,  Ry,  Co,  v. 
Streyer,  279. 
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DAMAGES— con<j?iu«f. 
Professional  efficiency  of  plaintiff  prior  to  injury,  admiasibility  of  proof  as 

to.    Mac.  R,  Co,  V.  Mason,  778. 
Punitive,  recoverable  though  not  claimed  eo  nomine.        Mac,  R,  Co.  v. 

Masofiy  773. 
Seduction,  as  element  of,  in  suit  for  breach  of  promise  of  marriafi:e.      Graves 

V.  Rivers^  224. 
Street  closed,  damage  from ;  setting  off  benefits.     Coker  v.  AUa.  R.  Co,  483. 
Street  opened  across  railroad,  compensation  for.       Town  of  Poulan  y,  A.  C. 

L.  R.  Co.  60»,  610. 

DEAD  BODY. 
Action  for  injury  to,  in  transportation,  good  as  against  demurrer.     L.  <ft  N. 

R.  Co,  V.  WUson,  62. 
liights  of  husband  or  wife  and  relatives  as  to,  discussed.    Id, 

DEBTOR  AND  CREDITOR.    See  Bankruptcy;  Homestead. 

Insolvent  trader's  act,  not  suspended  by  U.  8.  bankruptcy  law,  where  no 
proceeding  under  the  latter  law ;  effect  of  provision  as  to  recom- 
mending discharge.  Dictum  in  60  Ga.  401  criticised.  Boston 
Mercantile  Co.  v.  Ould^Carter  Co.  458. 

Priority  in  distribution  of  assets.     See  Banks. 

Secret  equity,  when  not  prevail  as  against  one  giving  credit  on  faith  of  prop- 
erty.    Reed  v.  Holbrook,  781. 

Substitution  of  third  person  for  debtor,  statute  of  frauds  as  affecting. 
Palm  e( to  Mfg.  Co.  v.  Parker,  708. 

DECATUR  COUNTY.     See  Roads. 

DECLARATIONS.    See  Evidence. 

DECREES.     See  Judgments. 

DEEDS,    ^ee  Fraud;  Sales;  TUU, 
Administrator's,  presumption  that  there  was  no  inten^n  to  exceed  authority 

as  to  extent  of  interest  conveyed.     Collinsville  Co.  v.  Phillips,  831. 
Administrator's.    See  Administrators. 

Ancient,  recitals  in,  when  not  presumed  to  be  true.     Lanier  v.  Hebard,  426. 
Cancellation  of,  action  fof ;  grantor  who  warranted  title  was  necessai-y  code- 

fendant  with  grantee  here.    Paulk  v.  Ensign-Oakamp  Co.  467. 
Cancellation  of  ^ tax  deed,  as  cloud  on  title,  at  instance  of  owner,  after  re- 
demption.    Bennett  v.  So.  Pine  Co.  625. 
Color  of  title,  defined;  deed  to  defraud  creditors,  good,  as  against  persons 

not  affected  by  the  fraud.     Moore  v.  Mohley,  424,  426. 
Color  of  title,  executor^s  deed  was  not,  as  to  a  greater  interest  than  would 

pass  under  ihe  will.     Sanders  v.  Thompson,  4. 
Color  of  title,  paper  loo  indefinite  in  description  of  land,  not  operate  as. 

Pr tester  v.  Melton,  375. 
Color  of  title,  unrecoi-ded  deed  as.     O^Brien  v.  FUlcher,  427. 
Conflicting  parts.     See  catchwords  *'  Reptignant  clauses,*'  infra. 
Construction  of,  as  to  estate  conveyed.     See  Estates, 
Coi-porate  seal,  deed  without,  not  admissible  in  evidence" as  deed  of  corpoiv 

tion,  without  proof  of  signer's  authority.     Bale  v.  Todd^  00. 
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DEEDS — continued. 
Description,  acreage  in,  was  of  the  essence  of,  where  the  entire  description 

was  :  **  333  acres  of  land  in  the  southeast  comer  of  ^*  a  specified  lot. 

Strickiand  v.  Hutchinson,  896. 
Description  in,  when  not  aided  by  parol  evidence.     Tippins  v.  PhiUips,  417. 
Description  of  land,  too  vague  to  furnish  key  to  its  identification.     Id. 
Description,  repugnance  in ;  number  of  acres  not  control,  here.     CoUinavUle 

Co.  V.  PhiUipa,  839. 
Description  too  indefinite  for  paper  to  operate  as  color  of  title.     Priester  v. 

Melton,  376. 
Description  too  indefinite,  in  bond  for  title,  obligor  suing  for  purchafle^money 

can  not  object.    Strickland  v.  Hutchinaon,  399. 
Description.      See  catchwords  "Power  of  attorney,''  infra. 
Easement,  not  fee,*  passed,  under  deed  conveying  perpetual  right  to  use 

of  stairway  in  common  with  grantor,  though  words  appropriate  to  a 

conveyance  in  fee  were  used.     Bale  v.  Todd,  99. 
Exception  in,  as  to  granite,  construed.     CoUiMviUe  Co.  v.  Phillipa,  831. 
Estate  created  by,  nature  of.    See  Eeiatea. 
Estoppel  by  acquiescence  in  ;  heirs  not  held  to  have  acquiesced  in  executor's 

imauthorized  deed  of  which  they  had  no  notice.    Hoach  Lumber  Co, 

V.  Weeke,  886. 
Estoppel  by  recitals  in.    Janes  v.  Dougherty,  46. 

Estoppel  of  one  making  deed  as  executor,  to  set  up  individual  title.     Cal- 
laway V.  Irvin,  350. 
Executor's,  when  necessary  for  .coexecutors  to  join  in.    Hoach  Lumber  Co. 

V.  Weeka,  389. 
Insanity,  as  ground  for  setting  aside  ;  mere  weakness  of  mind,  insufficient. 

Kirk,  104.    Evidence  warranted  finding  as  to,  here.     Parker  v. 

Ballard,  441. 
Instrument  in  form  of  deed,  postponing  possession  to  death  of  grantor,  not 

testamentary.    Sharpe  v.  Mathewa,  794. 
Mental  weakness,  when  insufficient  as, ground  for  setting  aside.     Kirk,  104. 
Mineral  reservation.  In  conveyance  of  land,  construed.     Collinaville  Co.  v. 

PhiUipa,SSl. 
Parol  explanation  of.    See  Evidence,  catchword  **ParoL" 
Power  of  attorney  authorizing  conveyance  of  *'all  real  estate  belongipg  to 

us,  or  in  which  we  have  any  interest,  situated  in  the  State  of  Geor- 
gia," not  too  indefinite.    Lanier  v.  Hebard,  626. 
"Receiver's.     See  Receiver. 
Recitals  in  ancient  deed.     Lanier  v.  Hebard,  626. 
Recitals  in,  as  to  heirs  at' law,  etc.,  effect  of.     Id,  681,  682. 
Recitals  in,  when  not  estop.    Janea  v.  Dougherty,  46. 
Record  of,  as  affecting  constructive  possession  under.     O^  Brian  v.  Fletcher ^ 

427. 
Record  of  tax  deed,  effect  of.    Bennett  v.  So.  Pine  Co.  618. 
Repugnant  clauses,  in  description ;  recital  as  to  quantity  of  land,  not  con- 
trol, when.     CollinamUe  Co.  v.  Phillipa,  841. 
.Repugnant  clauses ;  faitention  gathered  from  whole  instrmnent ,  reservation 

in  habendum  clause,  not  referred  to  in  granting  cktuset  was  not  void 

for  repugnance.     Id.  881,  888« 
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DEEDS — continue 

Reservatiou  in,  of  **  all  the  granite  on  said  lot,"  conetroed;  covered  not 
merely  granite  exposed  when  the  deed  was  made.     Id.  831,  838. 

Seal.    See  catchwords  "  Corporate  seal,"  supra. 

Security  deed,  no  basis  for  prescription,  when  possession  not  held  under  it 
CoUinsiHOe  Co.  v.  Phillips,  831. 

Tax  deed,  effect  of ;  no  title  acquired  by  one  who,  after  record,  redemption, 
and  expiration  of  redemption  period,  bought  from  the  vendee,  with- 
out notice  of  redemption,  though  the  owner  had  not  taken  a  recon- 
veyance.       Bennett  v.  So.  Pine  Co,  618. 

Tender  of,  for  execution,  when  not  necessary  before  suit  by  vendee  for  spe- 
cific performance  of  contract  for  sale  of  land ;  rule  as  to  tender 
where  suit  is  by  vendor.     Wellmaker  v.  WlieaUej/^  201. 

Trust  deeds.     See  Tru$ta. 

Will  or  deed  ;  paper  held  to  be  deed.    Sharpe  v.  MathewB^  794. 

DEFAULT.    See  PrcKtice  in  Superior  Court. 

DEFINITIONS.    See  Words  and  Phraie$. 

DEMAND.    See  mictions. 

DEMURRER.    See  Injunction;  Pleading;  Practice  in  Supreme  CamL 

DESCRIPTION.    See  Actions;  Deeds. 

DISCOVERY.     See  Equity. 

DISPOSSESSORY  WARRANT.    See  Landlord  and  TenaaL 

DISTRESS  WARRANT.    See  Landlord  and  Tenant. 

DIVORCE.     See  Alimony. 

DOCKET.    See  Justices'  Courts. 

DOMICILE.    See  Jurisdiction;  Parent  and  Child. 

DOWER. 
Assignment  of,  by  order  of  court,  not  essential,  where  commissioners  admeas- 
ured the  land,  and  the  widow  took  possession,  with  acquiescence  of 
all  concerned.      Callatoay  v.  Irvin^  844. 

DURESS.    See  Contracts. 

EASEMENTS. 
Inconsistent  use,  street  across  railit)ad  is  not,  whmi.     Town  of  Paulan  v.  A. 

C.  L.  R.  Co.  611,  612. 
Remedy  for  interference  with,  not  action  of  trespass  or  ejectment.    Bale  v. 

Todd,  103. 

EDUCATION.     SeeSchooU;  Trusts. 

EJECTMENT.     See  Title. 
Administrator  made  prima  facie  case  by  proving  appointment  and  order  to 
sell,  where  defendant  admitted  title  in  the  intestate,  pleaded  con- 
tract of  purchase  from  him,  and  prayed  q;>eoific  performance.    i>ii- 
Bignon  v.  Finch,  616. 
All,  or  none,  of  coplaintifte  should  recover,  when.     CaUaway  v.  Irtin,  360l 
Amendment  correcting  misdescription  of  land.    Sweat  v.  Hendley,  334. 
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EJECTMENT— con^^nucd. 
Joint  plaiDtifis,  right  to  recorer,  dependent  on  each  having  title.     Callaway 

V.  Iroin,  350. 
Mesne  i>rofits ;  prayer  for  judgment  for  value  of  stone  quarried  from  the 
land  was  equivalent  to  prayer  for  mesne  profits.     CollinsvUle  Co.  v. 
PhiUips,  831. 
Possession  prior,  as  basis  of.    To  recover  on  grantor's  possession,  it  must  ap- 
pear that  he  was  in  possession  when  the  deed  was  made.   Priester  v. 
^  Melton,  876. 

ELECTION  OF  REMEDIES.    See  Actions, 

9 

ELECTIONS.     See  Bonds. 

Contest,  jurisdiction  to  try,  whether  legislature  may  constitutionally  confer 
on  superior  court.     Ogburn  v.  Elmorey  677,  681. 

Contest ;  suit  in  equity  is  not  convertible  by  amendment  into  a  contest  pro- 
ceeding under 'Political  Code,  §  1546 ;  such  a  proceeding  can  not  be 
annexed  to  a  suit  at  law  or  in  equity.    Id. 

EMINENT  DOMAIN.    See  Condemnation. 
EMPLOYEES.     See  Master  and  ServanL 

EQUITY.    See  Auditor ;  Injunction. 

Accident  and  mistake  ;  consent  decree  not  set  aside  at  instance  of  consent- 
ing party  alleging  that,  through  accident  and  mistake,  evidence  in 
his  possession  which  would  have  authorized  a  different  decree  was 
not  introduced.     Oray  v.  Wright,  296. 

Alimony,  equitable  nature  of  proceeding  for.    Lamar,  828,  830. 

Answer,  rebuttal  of,  by  two  witnesses,  or  by  one  and  corroborating  circum- 
stances; rule  as  to,  applies  only  where  discovery  is  prayed  for. 
Toomer  v,  Warren,  477. 

Cancellation  of  tax  deed,  as  cloud  on  title,  at  instance  of  owner,  after  re- 
demption.   Bennett  v.  So.  Pine  Co.  625. 

Cancellation.    See  Parties;  Promissory  Notes. 

City  court  has  no  jurisdiction  as  to  affirmative  equitable  relief.  Ragan  v. 
Standard  Scale  Co.  14.  Equitable  plea  entertained,  when.  House 
V.  Oliver^  784. 

Creditors*  petition,  dismissal  of  ;  those  not  actual  parties  need  not  be  con- 
sulted as  to.    Rumble  v.  Tyus,  290. 

Creditors,  priorities  among,  in  distribution  of  assets  of  insolvent  debtor ; 
equitable  principles  applied.    Id. 

Discovery.    See  catchword  **  Answer,"  supra. 
'  Election-contest  proceeding  can  not  be  annexed  to  a  suit  in  equity,  and  such 
a  suit  can  not  be  converted  by  amendment  into  a  proceeding  of  that 
character.     Ogburn  v.  Elmore,  677. 

Laches,  as  bar  to  relief.  City  of  Elberton  v.  Pearle  Mills,  1 ;  Weslosky  v. 
(iuarterman,  312. 

Mistake,  as  ground  for  relief.  Cen.  R.  Co.  v.  Gortatowsky,  366.  See  catch- 
word »*  Accident,"  supra. 

Ne  exeat,  nature  of  the  writ  of  ;  when  granted  at  instance  of  wife  applying 
for  alimony.     Lamar,  827. 

Reformation  of  contract,  what  necessary,  to  authorize.  Cen.  R.  Co.  v. 
Gortatowsky,  374. 
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EQUITY — canUnued. 
Refomation  of  instrumeDt,  as  a  general  rale,  not  decreed  at  instance  of  one 

not  a  party  to  It,  bnt  a  mere  volunteer.    McWharter  v.  (TNeaL,  247. 
Reformation,  prayer  for,  when  necessary  to  wan-ant  introduction  of  parol 

testimony.     WeUmakery.  WT^eatley,  201. 
Remedy  at  law  adequate,  injunction  against  establishment  of  road  not 

granted.    A,  A  W.  P.  B.  Co.  v.  Redwine,  786. 
Remedy  at  law  adequate  ;  objection  waived  by  failure  to  demur.    Sav.  R.  Co. 

V.  Talbot,  SS5. 
Rescission,  for  mistake.     Cen.  R.    Co.  v.  Gortatowskyy  874.    For  fraud. 

SUveyy.  Tift.SU. 
Specific  performance  not  decreed  as  to  contract  for  sale  of  land,  where  the 

land  is  so  vaguely  described  that  the  writing  furnishes  no  key  to  its 

Identification.     Tippins  v.  PhiUipa,  415. 
Specific  performance  not  decreed  as  to  naked  promise  in  parol,  though  the 

promisor  encouraged  the  other  party  to  expend  money  on  the  faith 

o{  it,  the  expenditures  l)eing  for  his  own  benefit,  not  that  of  the 

promisor,  who  was  not  benefited.    Swan  Co.  v.  Linier,  560. 
Specific  performance  of  parol  contract  for  sale  of  land,  rule  as  to  degree  of 

proof  required.     Warren  v.  Gay^  248. 
Specific   performance,  suit   for,  after  action  equivalent  to  disaffirmance. 

Timmerman  v.  Stanley,  864. 
Specific  performance ;  when  not  necessary  for  vendee  to  allege  tender  of  deed 

for   execution ;   rule   as  to  tender  of  deed   where  vendor  sues. 

WeUmaker  v.  Wheatl^,  204. 
Subrogation  equitable,  city  court  had  no  jurisdlctien  to  entertain  prayer 

for.     Ragan  v.  Standard  Scale  Co.  16. 

ESTATES.     See  Administrators;  Homestead;   Wills. 

**  Children,"  in  bequest  to,  construed.  Davis  v.  Sanders,  177 ;  Fulghwn  v. 
Strickland,  268. 

Class,  bequest  to.    See  Wills. 

Easement,  not  fee,  passed  under  deed  here.    Bale  v.  Todd,  00. 

**  Family,"  meaning  of,  in  bequest.    FtUghum  v.  Strickland,  260,  262. 

Fee-simple  estate  not  conveyed  by  use  of  words  appropriate  to  conveyance 
of,  where  a  different  intent  appeared.    Bale  v.  Todd,  00. 

Fee  subject  to  be  divested  by  death  without  leaving  child  was  Created  by 
devise  here.    Bill  v.  Terrell,  40. 

Implication,  estates  by,  not  favored.     Id,  68. 

Legal,  not  vested  at  once  by  will  here.    Hendricks  v.  So.  R.  Co.  842. 

Merger  of,  conveyance  of  life-estate  to  remaindermen.    Rosier  v.  Nichols,  2^. 

Power  of  appointment  by  will,  conferred  by  deed  oh  life-tenant,  as  to  the 
whole  estate,  was  extinguished  by  conveyance  to  remaindermen 
here.     Id.  21,  24. 

Power  of  life-tenant  to  authorize  trustee  to  sell,  tost  by  ber  conveyance  to 
remaindermen.     Id.  26. 

Remainder;  bequest  to  daughter*s  children,  with  provision  that  the  share 
of  any  of  them  dying  without  a  child  diould  revert  to  the  sur- 
vivors, did  not  create  remainder  in  a  child  of  one  of  them.  if  tU 
V.  TerreU,  40. 
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ESTATES  —  continmi, 
HeanfoAer  contingMt,  mc  neceanrlty  ttn  aqoiteUe  atlftle ;  ftot  that  it  is 

oomingent,  «NBiived  in  arriving  at  intention  of  grantor,  in  con- 

mmkig  dMnnlBr  4tf  egtate  paasing  to  trustee.        Smith  v.  Mc- 

wtUfter^  flM« 
RemABdm-  not  cov&nOi  hy  tmst  here.      Boaier  ▼.  ^Ic^^oto,  20 ;  Smith  v.  Jf(V 

WTbrier,  287. 
Trust.    See  that  Utle. 

ESTOPPEL. 
Aoquiescence ;  heirs  not  held/  to  have  acquiesced  in  executor*8  unauthorized 

deed  of  vrhich  they  had  no  notice.     Hosch  Lumber  Co,  v.  Weeka^ 

389. 
Burden  of  proving,  on  party  setting  up.     CaUaway  v.  I^ot7^  351. 
Citizen  whose  conduct  induces  city  authorities  to  believe  he  will  not  question 

validity  of  ordinance  vacating  street,  not  estopped  from  attacking  it 

before  .definite  action  is  taken  under  it  by  parties  interested  in 

giving  it  effect.      Coker  v.  R.  Co.  488. 
Deed  made  as  executor  estopped  maker  from  setting  up  individual  title. 

Callaway  v.  Irviriy  850. 
Deed,  recitals  in,  when  not  estop.    Janes  v.  Dougherty,  46. 
Delay  of  objection  until  after  construction  of  waterworks,  ground  for  ref us* 

ing  to  enjoin  use  of  water.     City  of  Elherton  v.  Pearle  Milla,  1. 
Demurrer,  estoppel  by  failure  to  except  to  ruling  on.     Bichmond  Hosiery 

Mills  V.  W.  U.  Tel.  Co.  216 ;  Sims  v.  Ga.  Ry.  Go.  643 ;  Cross  v. 

Ccffinr-Fletcher  Co,  820. 
Disability,  estoppel  to  set  up,  after  having  appeared  in  court  and  received 

benefit  of  judgment.    Jones  v.  McCrary,  282. 
Insured  not  estopped  by  policy  stipulation  from  relying  on  waiver  of  •condi- 
tions thereof.    Ruling  in  116  Go,  criticised.    Johnson  v.  uEtna  Ins, 

Co,  407. 
.Judgments,  as  estoppel.     See  Judgments. 
Knowledge  of  illegal  order  of  sale  and  of  sale  under  it,  when  not  estop  remain* 

dermen  from  asserting  title.    Smith  v.  Mc  Whorter,  287. 
Knowledge  that  improvements  are  being  put  on  land  at  instance  of  husband 

asserting  ownership,  when  not  estop  wrife  failing  to  give  notice  of 

her  ownership.    Reaves  v.  Meredeth  448. 
Mutual,  estoppels  must  be.    Janes  v.  Dougherty,  46. 
Plea  of,  not  made,  no  adjudication  required  on  question  as  to.     Hill  v.  Ter^ 

retU  49. 
Pleading ;  allegation  of  estoppel  by  judgment,  referring  lo  copy  of  record. 

too  indefinite,  here.     Siltey  v.  Tift,  804. 
Question  as  to,  not  sufficiently  made.     Hill  v.  Terrell,  61. 
Receipt  to  executor,  when  not  estop.     Id. 
Title,  estoppel  to  assert,  not  result  from  knowledge  of  illegal  sale  here.  Smith 

V.  McWhorter,  2S1. 
Title,  wife  not  estopped  from  setting  up,  as  against  one  asserting  lien  for 

material  furnished  for  improvement  of  the  property  at  instance  of 

husband  representing  that  he  was  owner,  when.  Reaves  v.  Meredeth^ 

444. 

EVICTION.    See  Landlord  and  Tenant. 
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EVIDENCE.    See  Presumptions. 
Acts  tending  lo  show  a  continuouR  coarse  of  conduct,  admissibility  of,  to 

show  motive.     Roberts  v.  State,  146,  167 ;  Campbell  v.  StaU,  533. 
Admission  of  relevant  evidence  at  any  sta^e  of  case  is  never  ground  for  new 

trial.     Boston  Mercantile  Co,  v.  Ouldr-Carter  Co.  468. 
Admissions  of  agen&  and  de<*.edent8.     Turner  v.  Turner,,  6,  6. 
Admissions.     See  catchword  "Confessions,"  infra. 
Admitted  provisionally,  over  objection  ;  effect  of  failure  to  make  subsequent 

motion  to  exclude.     Williams  v.  State,  138. 
Affection,  admissibility  of  evidence  as  to  declarations  and  conduct  evincing. 

McWhorter  v.  O'Neal,  251. 
Affidavit  of  attorney,  to  petition  for  injunction,  that  of  his  own  knowledge 

the  recitals  of  fact  therein  are  true,  sufficient.     Boston  Mercantile 

Co,  V.  OuUl-Carter  Co.  458. 
Affidavits  not  filed  in  injunction  case  three  days  before  hearing,  as  required 

by  judge^s  order,   admitted  in  evidence ;   discretion  of  court  not 

abused.     Id.  464. 
Agent*s  declarations,  admissibility  of.     Civil  Code,  §3034,  construed,    as 

to  declarations  of  deceased  agents;  did  not  change  prior  law.  66 

Ga.  638,  not  followed.     Turner,  5. 
Agreement  for  the  purpose  of  suppressing,  by  getting  witnesses  out  of  the 

,         way,  void.     Bailey  v.  Devine,  663. 
Allegata  and  probata ;  allegation  of  amendment  substituting  new  corporate 

name  of  plaintiff,  that  its  name  was  changed  suice  suit  was  brought, 

should  be  proved.    Atlc.  R.  Co.  v.  Waycross  El,  Co.  613. 
Allegata  and  probata.     See  Criminal  Law. 
Amount ;  evidence  too  indefinite  to  warrant  verdict  for  fixed  amount,  though 

authorizing  a  finding  that  some  amount  was  due.     Clegg  Lumber 

Co.  V.  A,  <ft  B,  R.  Co,  603. 
Answer  (piecing),  rebuttal  of,  by  two  witnesses,  or  by  one  and  corroborat- 
ing circumstances ;   rule  as   to,   applies  only   where  discovery   is 

prayed  for.     Toomer  v.  Warren,  477. 
Appearance  of  excitement,  or  the  contrary,  admissibility  of  testimony  as  to. 

Roberts  v.  State,  146. 
Attestation  of  record  from  another  State  ;  judge ^s  certificate  that  clerk's  at- 
testation is  in  due  form,  necessary.     Conrad  v.  Kennedy,  242. 
Attorney,  competency  of.     See  Witness. 

Breach  of  promise  of  marriage.    See  catchword  *'  MaiTiage,"  infra. 
Brief  of.     See  New  Trial;  Practice  in  Supreme  Court. 
Burden  on  carrier  to  account  for  default,  where  baggage  not  delivered  on 

demand.     So,  R.  Co.  v.  Edmundson,  474. 
Burden  on  claimant,  to  prove  title,  on  proof  of  possession  in  defendant  since 

judgment.    Rountree  v.  Gaulden,  449. 
Bui'<len  on  propounder  of  will,  on  issue  of  devasavit  vel  non,  when  shifted. 

Credille,  673. 
Character,  good,  of  accused,  rule  as  to  consideration  to  be  given  to  evidence 

of.     Nelm^  V.  State,  576. 
Character  of  female,  testimony  as  to,  admitted  in  rebuttal,  where  defense  in 

homicide  case  was  that  it  was  committed  to  protect  her  virtue. 

Oossett  v.  State,  431. 
Character,  when  specific  acts  not  admissible  to  show.     Id.  441. 


Digitized  by  CjOOQ IC 


Ga.)  INDEX.  927 

E  VI DENCE  —  continued. 

Circumstantial,  sufficient  to  establish  venue.     McCoy  v.  State,  146. 

Circumstantial,  sufficieDt  to  show  engagement  to  marry.  Graves  y.  Rivers, 
229. 

Circumstantial,  to  show  knowledge  of  illegal  purpose.  Bashinski  v.  State, 
508. 

CircumstantiaL     See  Criminal  Law,  catchwords  ^*  Circumstantial  evidence.^' 

Competency  of  witness.    See  Witness. 

Complaints,  admissibility  of,  in  action  for  personal  Injury ;  testimony  that 
plaintiff  '*  complained  ^*  and  said  she  had  received  a  jolt,  admitted. 
W.  <fe  A.  R.  Co.  V.  Burnham,  29.  That  the  plaintiff  complained 
*  immediately  ^^  after  the  accident,  too  indefinite  as  to  time.  Pool 
V.  Warren  County,  205. 

Conclusion,  statement  here  as  to  distance  being  more  than  ordinary  step  of 
person  making  an  average  step,  objectionable  as.  Seaboard  Ry.  v. 
Olsen,  612. 

Conclusion,  testimony  that  a  person  appeared  to  be  excited,  or  did  not  so 
appear,  not  Inadmissible  as.    Roberts  v.  State,  146. 

Confession  not  excluded  because  made  while  under  arrest.    Folds,  169. 

Confidential  communications,  rule  as  to,  when  not  applied  to  attorney. 
Turner,  6. 

Construed  against  party  testifying,  when  self-contradictory,  vague,  or  equiv^ 
ocal.     Steele  v.  Cen.  R.  Co,  237. 

Copy  certified,  not  parol,  proper  mode  of  proving  contents  of  petition  filed 
in  court  of  record  of  another  county.     Parker  v.  Ballard,  441. 

Copy  of  record  from  other  State,  authentication  of.  Conrad  v.  Kennedy, 
242. 

Corpus  delicti  not  required  to  be  proved  before  the  introduction  of  other  evi- 
dence against  the  accused.     WiUiams  v.  State,  188.. 

Credibility  of  witnesses.     See  Charge  of  Court. 

Death  as  affecting  competency.     See  Witness, 

Declaration  of  debtor,  made  to  creditor,  that  he  had  made  certain  misrepre- 
sentations to  obtain  credit,  admissibility  of,  on  trial  of  issue  as  to 
whether  his  return  of  goods  was  an  illegal  preference.  Siloey  v. 
Tift,  814. 

Declaration  self-serving,  by  one  accused  of  crime,  not  admissible.  Williams 
V.  State,  141. 

Declarations  and  conduct  of  accused  prior  to  homicide,  admissible  to  show 
malice  or  motive.    Roberts  v.  State,  146 ;  Campbell  v.  State,  588. 

Declarations  as  to  relationship,  admissibility  of.     Ixinier  v.  Hdnird,  626,  683. 

Declarations  of  agent.    See  catchwords  *^  Agent*s  declarations, '*  supra. 

Declarations  of  decedent,  admissibility  of.     Turner,  5,  6. 

Declarations  of  defendant  in  fi.  fa.  in  claim  case,  when  admissible.  Smiley 
v.  Padgett,  89. 

Declarations  of  t^^tator  after  date  of  alleged  will,  that  if  he  signed  it  he  did 
not  know  what  he  was  doing,  admissible  merely  to  show  his  men- 
tal condition  at  the  time  it  purpoited  to  have  been  signed.  Cre- 
dille,  678. 

Declarations  to  one  of  affection  for  another,  not  admitted.  McWhorter  ▼. 
O'Neal,  251. 

Declarations.    See  catchwords  ** Complaints,"  "Res  gestffi.^' 
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EVIDENCE  —  continued. 

Deed  recitals,  as  evidence.    Lanier  v.  Hebard^  626. 

Depositions ;  wiiere  plaintiff  gave  notice  that  depositions  would  be  taken  at 
a  stated  time  and  place,  and  failed  to  appear,  depositions  then  and 
there  taken  without  notice  to  him,  on  what  was  called  ^^cross- 
examination,*'  were  not  admissible.  Hoech  Lumber  Co.  v.  ITccIm, 
341. 

Depositions.    See  catchword  **  Interrogatories,''  infra. 

Kiitries  by  agents  or  decedento,  admissibility  of.     Turner,  5,  6. 

Jtrror  in  admitting,  cured  by  evidence  afterwards  admitted.  Roberts  v. 
State,  157.  Cured  by  ruling  it  out  and  Instructing  jury  to  disre- 
gard it.     Rentfrow  v.  State,  589. 

Excitement,  appearance  of,  or  the  contrary,  admiasibility  of  testimony  as 
to.     RoberU  v.  State,  146. 

Exemplification  of  record  from  another  State,  authentication  of.  Conrad  v. 
Kennedy,  242. 

Expert,  defined ;  one  may  be  a  medical  expert  without  being  a  licensed 
physician.    Mac.  R.  Co,  v.  Mason,  773,  778. 

Expert  testimony,  error  in  charge  requested  as  to.      IflUiams  v.  State.  1.33. 

Facts  that  most  be  known  to  >ury  as  matters  of  human  experience,  evidence 
as  to,  rejected  as  unnecessary.     Sheflall  v.  Cen.  R.  Co.  598. 

Feelings,  effect  on,  testimony  as  to,  unnecessary,  and  properly  rejected^ 
in  libel  case.      Id. 

Fire  from  locomotive,  cau»ng  grass  to  bum,  admissibility  of  evidence  as  to, 
Hendricks  v.  So.  K.  Co.  342. 

Former  conviction,  evidence  as  to,  when  inadmissible.  Bashinski  v. 
State,  509. 

Fraud  as  against  creditors,  in  conveying  land,  evidence  as  to,  excluded, 
where  offered  by  one  not  a  creditor,  for  the  purpose  of  attacking 
the  deed.     Moore  v.  Mdbley,  4i2i. 

Gaming,  admissibility  of  evidence  on  trial  for  renting  house  to  be  used  for. 
Baskinski  v.  State,  508. 

Hearsay.     See  catchwords  "Complaints,"   'Declarations,''  supra. 

Impeaching,  error  in  admitting,  not  require  new  trial  here.  Whipple  v. 
StaJte,  580. 

Intention  of  parties  at  time  of  making  contract,  testimony  as  to,  inadmis- 
sible, where  contract  unambiguous.      McWhorter  v.  O'Neal,  251. 

Interrogatories;  deficiencies  in  formal  requisites  as  to,  not  supplied  by  coun- 
86 Ps  statement  in  court.     Hosch  Lumber  Co,  v.  Weeks,  841. 

Interrogatories,  expense  of  commissioner  nominated  by  opposite  party. 
Thompson  v.  Hays,  112. 

Interrogatories,  form  of ;  greater  liberality  allowed  as  to.  than  as  to  quest iot» 
to  witness  on  the  stand.     Phinazee  v.  Bunn,  232. 

Int-orrogatories  leading;  discretion  as  to  allowing  answers  read.     Id.    23. 

Interrogatories  not  properly  executed  and  returned  can  not,  without  order 
for  re-execution,  be  taken  from  clerk's  office  by  counsel  and  "aent 
to  commissioners,  to  be  again  returned.      White  v.  So,  R.  Co.  S^ 

Interrogatories.     See  catch woixi  *' Depositions,"  supra. 

Irrelevant,  as  to  fact«  not  shown  to  have  been  brou^t  to  knowledge  of  ac- 
cused, here.     Gossett  v.  State,  481. 
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EVIDENCE  —  continued. 

Irrelevant,  not  require  new  trial,  here.     McWhorter  v.  O'Neal,  251. 

Judicial  cognizance  taken  that  a  county  is  a  body  corporate.  Taylor  v. 
SiaUy  136.  Of  the  dates  fixed  by  law  for  the  beginning  of  the  ses- 
sions of  the  superior  courts.    Edtoarda  v.  State^  642. 

Leading  question  to  witness,  discretion  as  to  allowing.  Phinazee  v.  Bunnf 
232. 

Letters,  evidence  insufficient  to  show  that  a  certain  person  wrote  them. 
Campbell  v.  State^  588. 

Libel,  injurious  effect  of,  on  feelings  of  members  of  family  of  person  libeled, 
evidence  as  to,  proi)erly  rejected.     She^flaU  v.  Cen.  R.  Co.  698. 

Lost  writings,  witness  unable  to  state  contents  literally,  allowed  to  state  sub- 
stance.    Campbell  v.  Staie^  583. 

Marriage  promise,  neither  party  to  suit  for  breach  of,  is  a  competent  witness 
on  the  trial.     Graves  v.  Rivera,  224. 

Marriage  proposal  and  acceptance,  circumstances  sufficient  to  show.    Id,  229. 

Motive,  admissibility  of  evidence  as  to  declarations  or  a  line  of  conduct  by 
accused,  tending  to  show.  Roberts  v.  State^  146 ;  Campbell  v.  State^ 
688. 

Narrative  without  questions,  not  an  objectionable  form  of  testifying.  Ilorton 
V.  State,  146. 

Newly  discovered,  as  ground  for  new  trial.     See  New  Trial. 

Oath  omitted  before  testifying,  objection  waived  by  delay ;  no  error  in  allow- 
ing witness  recalled,  to  testify  under  oath ;  his  sworn  statement, 
that  what  he  said  before  was  true,  sufficient  in  absence  of  objection. 
So.  R.  Co.  V.  EUis,  614. 

Objection  to,  interrupted  by  court  saying  objecting  counsel  coulil  show  on 
cross-examination  that  the  testimony  was  improper  ;  effect  of  failure 
to  make  subsequent  motion  to  exclude.  Williams  v.  State,  128. 
See  Whipple  v.  State,  681. 

Objection  to,  waiver  of,  by  delay  until  after  conclusion  of  testimony. 
So.  R.  Co.  V.  Ellis,  614. 

Objection  to,  what  must  appear,  to  be  considered.  See  New  Trial,  catch- 
word "Grounds." 

Opinion  of  one  whose  experience  and  studies  qualilied  him  to  give  an  opinion 
as  a  medical  expert,  admitted,  though  he  was  not  a  licensed  phy- 
sician.   Mac.  R.  Co.  V.  Mason,  773. 

Opinion.     See  catchword  "Conclusion/'  supra. 

Order  in  which  Introduced,  discretion  of  court  as  to.  Williams  v.  State, 
140 ;  Boston  Mercantile  Co.  v.  Ould-Carter  Co.  458. 

Parol  agreement  that  certain  fixtures  should  not  pass  by  a  conveyance  of  the 
reality,  whether  admissible.     Wolff  v.  Sampson,  403. 

Parol,  as  to  consideration  of  contract;  rule  allowing  proof  of  consideration 
different  from  that  expressed,  not  apply  where  the  considei-ation 
expressed  is  mutual  promises  therein.     Wellmaker  v.  Wkeatley,  201. 

Parol  contract  for  sale  of  land,  degree  of  proof  required  to  establish,  where 
specific  performance  is  sought.     Warren  v.  Gay,  243. 

Parol,  not  admissible  to  prove  contents  of  petition  filed  in  court  of  record  of 
another  county.     Parker  v.  Ballard,  441. 

Parol,  not  admitted  to  graft  condition  on  note.     Union  Cen,  Ins.  Co.  v. 
Wynne,  470. 
59 
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E  V IDENCE  —  continued. 

Parol,  tx>  identify  land  referred  to  in  contract,  when  admissible.  Wellmaker 
V.  WheaOey,  204. 

Parol,  to  show  intention  of  parties  at  time  of  making  contract,  not  admis- 
sible, where  the  contract  is  unambiguous.  McWhorter  v.  O^Neal, 
251. 

Parol,  to  show  that  a  written  contract. does  not  set  forth  the  real  undertak- 
ing, not  admissible  in  absence  of  pleadings  ajsking  for  reformation. 
WeUmaker  v.  WTieatley,  201. 

Party,  incompetency  of,  to  testify.    See  Witness, 

Party  not  entitled  to  recover  on  his  own  testimony,  if  most  unfavorable  ver- 
sion of  it  calls  for  verdict  against  him.     Steele  v.  R,  Co.  287. 

Pedigree,  admissibility  of  declarations  as  to.    lAinier  v.  U^mrd,  633. 

Positive  and  negative,  proper  charge,  as  to.     Nelms  v.  State,  676. 

Presumptions.     See  that  title. 

Question  leading.    See  catchword  *^  Interrogatories.'* 

Question  to  witness,  as  to  whether  another  witness  was  mistaken  if  he  made 
a  certain  statement ;  refusal  to  allow,  not  error  here.  CatnpbeU 
V.  State,  538. 

Kecord  from  another  State,  authentication  of.     Conrad  v.  Kennedy,  242. 

Relationship,  admissibility  of  declarations  or  recitals  as  to.  Lanier  v. 
Hebard,  626,  682. 

Reopening  case  to  receive,  discretion  as  to.     Roberts  v.  State,  146. 

Kesgestse;  **  immediately,'*  too  indefinite,  in  testimony  as  to  time  of  dec- 
laration.   Pool  V.  Warren  County,  206. 

Res  gestae ;  statement  made  a  half  hour  after  injury,  by  injured  person,  as 
to  the  circumstances  under  which  it  occurred,  not  admissible  as. 
White  V.  So,  R.  Co,  358. 

Res  gestae.     See  catchword  **  Complaints,''  supra. 

Ruling  as  to  admissibility  postponed,  party  desiring  ruling  should  again  call 
attention  to  the  matter.     Whipple  v.  State,  581. 

Sale  parol,  of  land  ;  degree  of  proof  required  to  establish.  Warren  v.  Gay, 
248. 

Seduction,  admissibility  of  evidence  as  to,  on  trial  of  action  for  breach  of 
promise  of  marriage.     Graves  v.  Rivera,  2SA, 

Sexual  immorality,  admissibility  of  testimony  as  to,  where  defense  in  hom- 
icide case  was  that  it  was  committed  to  protect  virtue  of  female. 
Gossett  v.  State,  431. 

Suppression  of,  as^reeuient  for  purpose  of.     Bailey  v.  Devine,  656. 

Testator's  declarations,  admissibility  of.     Credille,  67:>. 

Title,  declarations  as  to,  by  defendant  in  fi.  fa.,  in  claim  case,  when  admis- 
sible.    Smiley  v.  Padgett,  89. 

Title  ;  testimony  as  to  ownership  of  granite,  not  admitted.  Collinsville  To. 
v.  Phillips,  882. 

Tracks,  as  a  circumstance  to  show  guilt  Parks  v.  StoUe,  104 ;  Williams 
V.  StcUe,  278 ;   Whipple  v.  State,  580. 

Weapon ;  broken  curtain  pole  found  behind  a  trimk  neai*  deceased,  admis- 
sible on  trial  for  murder  here.     Roberts  v.  State,  146. 

Will  attested  by  only  two  witnesses,  judgment  of  probate  excluded.  Janes 
V.  Dougherty,  43. 

Witness,  competency  of.     See  Witness, 
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KXCEPTIONS.    See  Auditor;  Deeds;  New  Trial;  Pradice  in  Supreme  Court, 

EXKCUTIONS.    »ee  Levy  and  Sale;  Taxes. 

EXECUTORS.     See  Administrators. 

EXEMPTIONS.    See  Homestead. 

EXHIBIT.  '  See  Pleading. 

EXPERTS.     See  Evidence. 

FEES.    See  Attorneys  at  Law, 

FELLOW  SERVANTS.    See  Master  and  ServmiL 

FILING.     See  Actions. 

FINAL  ADJUDICATION.    See  Judgments;  Practice  in  Supreme  Court, 

FIXTURES. 

Agreement  parol,  that  certain  fixtures  should  not  pass  by  a  conveyance  of 
the  realty,  whether  sufficient     Wolf  v.  Sampiinn,  40.3. 

Counters  used  in  a  store  passed  by  a  conveyance  of  the  realty,  though  not 
auached  to  the  building.    Id.  400,  402. 

Gas  fixtures  placed  by  tenant,  removable  by  him  in  the  absence  of  agree- 
ment.   Id.  404. 

Relation  of  parties,  as  affecting  question  whether  articles  are  removable  or 
not.    Id.  402. 

Trade  fixtures,  when  removable  and  when  not.  Rule  as  to  grantor  and  gnui- 
tee,  different  from  that  as  to  landlord  and  tenant.    Id. 

FIRE  INSURANCE.    See  Insurance. 
FORCIBLE  ENTRY.     See  Jurisdiction.  ^ 
FORECLOSURE.     See  Liens ;  MoHgages. 
FORGERY.     See  Criminal  Law. 
FORT  VALLEY.     See  Municipal  CorporatUms, 

FRAUD.     See  Sales. 
Allegations  as  to,  in  indictment,  sufficiency  of.     Taylor  v.  States  136. 
Alteration  fraudulent,  of  contract     Bedgood- Howell  Co.  v.  Moore,  836. 
Conveyance  fraudulent  as  against  creditors,  good  as  against  persons  not  af* 

fected  by  the  fraud.     Moore  v.  Mohley,  424. 
ReHciasion  for.     See  Sales. 

FRAUDS,  STATUTE  OF. 

Debt  of  another,  assumption  of  ;  allegations  as  to  agreement  and  consent  of 
the  creditor,  insufficient  to  show  that  he  was  party  to  agreement  of 
substitution,  not  take  case  out  of  the  statute.  Palmetto  Mfg.  Co.  v. 
Parker,  798. 

Demurrer  not  sustained  because  of  failure  to  show  compliance  witli,  non- 
compliance not  appearing.       Union  Cen.  L.  Ins.  Co.  v.  Wynne,  470. 

Substitution  of  third  person  for  debtor,  when  not  within.  Palmetto  Mfg,  Co. 
V.  Parker,  708. 

GAMING.     See  Criminal  Law. 
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GARNISHMENT. 

Claimant  giving  bond  to  dissolve,  in  attachment  case,  becomes  a  party  to  all 
BubeeqUent  proceedings,  and  may  take  advantage  of  any  defect  Id 
his  adversary's  pleadings.     Callaway  t.  Maxwell,  208. 

Notice  of  traverse  to  answer,  not  given  in  due  time,  refusal  to  postpone  trial 
in  order  to  allow  further  time  for  notice.     Sims  y.  Prtoe,  98. 

Traverse  of  answer  to,  dismissed  for  want  of  due  notice.    Id. 

GRANITE. 
Deed  to  realty,  reserving  **  all  the  granite  on  said  lot,"  construed  ;  covered 
not  merely  granite  exposed  when  the  deed  was  made.     CoUinniUe 
Co,  V.  Phillipa,  881. 

GUARDIAN  AND  WARD. 
Jurisdiction  to  appoint,  when  not  in  ordinary  of  county  in  which  the  child 
lives.     Hayslip  v.  Gillis^  263. 

HEIRS.     See  Administrators;  Estates;  Wills. 

HOMESTEAD  AND  EXEMPTION. 

Bankruptcy,  as  affecting  waiver  of.    See  Bankruptcy, 

Credit  extended  on  faith  of  apparent  ownership  of  property  in  which  home- 
stead proceeds  invested,  equitable  title  of  beneficiaries  not  prevail 
as  against  creditor's  right  to  subject  the  property  to  payment  of  his 
claim.     Reed  v.  UoUbrook^  781. 

Dependent  condition  of  aduLt  female  beneficiary,  not  keep  alive  homestead 
after  death  of  head  of  family.    Jones  v.  McCrary^  282. 

** Family,*'  how  constituted,  under  constitution  of  1868.    Id: 

Recoi-d  of  homestead  proceeding,  not  notice  of  beneficiary's  equitable  title  to 
land  bought  with  pix^ceeds  of.     Reed  v.  Holbrook,  781. 

Waiver,  good  as  to  pei-sonalty  claimed  as  exempt  under  Civil  Code,  §2864, 
whera  not  set  apart  by  the  ordinary  in  the  manner  prescribed  as  to 
the  homestead  allowed  by  the  constitution.  Ruling  in  68  Ga.  252 
followed,  but  doubled.     Miller  v.  AltMm^  104. 

Waiver.     See  Bankruptcy. 

HOMICIDE.     See  Criminal  Law. 

HUSBAND  AND  WIFE.     See  Dower;  Homestead;  Tear's  Support, 

Agency  of  husband  for  wife,  what  suflScient  to  show.  Pinkston  v.  Cedar 
IliU  Co.  303. 

Alimony.     See  that  title. 

Benefit  to  wife,  <us  affecting  liability  for  goods  bought  by  husband.  Pink- 
ston V.  Cedar  Hill  Co.  308. 

Credit  extended  to  husband,  wife  liable  as  undisclosed  principal,  when. 
Id.    302. 

Dead  body  of  husband,  rights  of  widow  as  to;  action  against  carrier  for 
neglige »ce  in  transportation  of.    X.  <fe  N,  R,  Co.  v.  Wilsony  62. 

Sale  order,  where  wife  was  beneficiary  imder  will  probated  prior  to  married 
woman's  act  of  1866 ;  husband's  consent,  where  he  had  taken  no 
step  to  enforce  marital  rights,  not  take  place  of  her  consent.  Co/to- 
way  V.  Irmn,  346. 

Sale  to  husband,  liability  of  wife  as  undisclosed  principal.  PirUaton  v. 
Cedar  HUl  Co.  802. 
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HUSBAND  AND  WIFE  —  continued. 
Title,  wife  not  estopped  from  setting  up,  as  against  one  asserting  lien  for 

material  famished  for  improvement  of  the  property  at  instance  of 

husband  representing  that  he  was  owner,  when.    Beaoes  v.  Mertr 

deth,  444. 
Widow  sole  heir  at  law,  right  of,  to  possession  of  husband's  estate  without 

administration.    Jackson  t.  Greeny  254 ;  Harrell,  267. 

IMPRISONMENT.    See  CHminal  Law,  catchword  ♦♦  Sentence." 

INDICTMENT.    See  Cnminal  Law. 

INDORSEE.    See  Promissory  Notes. 

INFANTS.     See  Criminal  Law,  catchword  "Child*;"  Parent  and  Child. 

INJUNCTION.    See  Counties;  Nuisance. 
Action  in  city  court  not  enjoined  in  order  that  decree  for  cancellation  of  note 

sued  on  might  be  obtained  in  superior  court ;  equitable  defense 

could  be  set  up  in  city  court.    House  v.  Oliver,  784. 
Afl&davit  by  attorney,  to  petition  for,  that  of  his  own  knowledge  the  recitals 

of  fact  therein  are  true,  sufficient      Boston  Mercantile  Co.  t.  Ould- 

Carter  Co.  468. 
Affidavits  not  filed  three  days  before  hearing,  as  required  by  judge's  order, 

admitted  in  evidence ;  discretion  of  court  not  abused.    Id, 
Agent  or  caretaler  of  premises  for  owner  had  no  such  interest  as  would 

entitle  him  to,   against  dlspoesessory  proceeding  by  third  person. 

Cha^field  V.  Clark,  867. 
Assignment  of  error  as  to  judgment  on  petition  for,  what  sufficient.    Ander- 
son V.  Newton,  618. 
Bankruptcy,  as  affecting  petition  for,  under  insolvent  trader's  act.     Boston 

Mercantile  Co.  v.  Ould-Carter  Co.  468. 
Bankrupt's  exemption,  petition  by  holder  of  homestead-waiver  note,  for 

injunction,  etc.,  as  to  property  set  apart  as.     Toomer  v,   Warren, 

477. 
Bankrupt's  trustee  not  granted  injunction  against  sale  under  mortgage  fi.  fa., 

under  facts  here.    Parks  v.  Baldwin,  869. 
Condemnation  for  street  across  railroad,  injunction  against.   Town  of  Poulan 

V.  A.  C.  L.  B.  Co.  606. 
Contract  ultra  vires,  by  city,  partly  performed  by  other  party ;  city  not 

enjoined  from  restoring  such  fruits  of  the  contract  as  remain  in  its 

custody.     Coker  v.  Atla.  B.  Co.  488. 
Damage,  evidence  conflicting  as  to  whether  any  would  result,  refusal  of 

injunction  affirmed.     CUy  of  Etberton  v.  Pearle  Mills,  1. 
Delay  in  applying  for,  as  affecting  right  to.    Id. 
Demurrer  to  pedtion  for ;  judgment  overruling,  on  interlocutory  hearing  in 

vacation  before  appearance  term,  a  nullity.     Toomer  v.   Warren, 

477. 
IMscretion  not  abused  in  granting.    Jones  v.  Gammon,  47. 
Easement,  injunction  as  remedy  for  interference  with.     Bale  v.  Todd,  108. 
Forcible  entry  proceedhig  by  non-resident,  injunction  against,  In  county  in 

which  instituted.     EUis  v.  Stewart,  242. 
Injury  to  plaintiff,  present  or  prospective,  necessary,  to  authorize.    Ckark  v. 

Cline,  864. 
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IN.J  UNCTION  —  continued. 
Insolvent  corporation,  suflBciency  of  petition  against,  under  insolvent  tnuUi'.s 

act;  misjoinder  of  parties.     Boston  Mercantile  Co,  v.  (hild-Caritr 

Co,  458, 
Legal   remedy   adequate,   injunction    against   establishment    of    road  uot 

granted.     A,  &  W\  P.  H,  Co,  v.  Redwine,  730. 
Modification  of,  directed  in  affirming  judgment.       Town  of  Pmdan  v.  R. 

Co.  612. 
Miuiicipal   ordinance,  injunction    against  enforcement   of,  error  to  grant, 

here ;  applicant  could  assert  bis  rights  by  defense  against  prosecu- 
tion under  it.     City  of  Sylvania  v.  Hilton,  764. 
Nuisance,  modification  of  injunction  against,  to  give  time  to  abate,  no  abuse 

of  discretion.     Phillips  v.  VuBignon,  17. 
Receiver  granted  injunction  to  restrain  unauthorized  interference  with  prop- 
erty in  his  possession.     Vesiel  v.  Tasker^  218. 
Receiver's  petition  for,  entertained  without  express   authority  being  first 

granted  to  bring  suit.    Id. 
Street  aci-oss  railroad,  injunction  ugainat  openhig.      Town  of  Poulan  v.  A. 

C,  L.  R.  Co.  606. 
Taxpayer's   right  to,  to   prevent   improper  expenditure   of  public    funds. 

Clark  V.  Cline,  864. 
Trespass  by  cutting  timber,  injunction  against     See  Trespass. 
Verification  of  petition  for.        Boston  Mercantile  Co.  v.  Outd-Carter  Co. 

464. 
Water  rights,  injunction  against  Interference  with,  when  granted.       City  of 

Elberton  v.  Pearle  MUls,  1. 

INJURIES  TO  PERSON  AND  PROPERTY.       See  Actions;  Damages;  In- 
junction; Master  and  Servant ;  Negligence;  Railroads;  Trespass. 

INSANITY.    See  Actions;  Criminal  Law ;  Deeds. 

INSOLVENCY.     See  Bankruptcy;  Debtor  and  Creditor;  Injunction. 

ISSURANCE. 

Action  construe4  to  be  on  policy,  not  on  written  adjustment  of  loss  and 
promise  to  pay  amount  shown  by  adjustment.  Ga.  Co-op,  As^t. 
V.  BorchardJt,  181. 

AdjuRtment  with  insured,  after  assignment  of  policy,  assignee  not  bound 
by.    Id. 

Agent's  knowledge,  when  imputable  to  insurer.  Johnson  v.  ^tna  Ins.  Co. 
406. 

Agent's  power  to  waive  conditions  of  policy ;  limitations  of,  in  policy, 
treated  as  I'ef erring  to  waivers  made  after  its  issuance.  Ruling 
in  98  Oa,  266,  reaffirmed.     Id,  404. 

Assignment  of  policy  without  consent  of  insurer,  after  loss,  not  Invalidate 
it,  though  the  written  transfer  purport  to  be  subject  to  such  con- 
sent; assignee  may  sue  on  the  policy.  Ga.  Co-op.  Asso.  v. 
Borchardt,  181. 

Conditions  of  policy,  waiver  of,  by  agent.    Johnson  v.  j£tna  Ins.  Co.  404. 

Corporation  imported  by  name,  "The  Georgia  Co-operative  Fire  A.*ix>ria- 
tion.'*     Ga.  Co-op.  Asso.  v.  Borchardt,  181. 

Estoppel  10  rely  on  agent's  waiver.  Ruling  in  116  Ga,  122,  criticised. 
Johnson  v.  ^Efwt  his,  Co.  408. 
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INSURANCE  — c(m(mM«l. 
'Ownership  of  ground  on  which  insured  building  stands,  not  in  policy-holder, 

effect  of  agenf  s  knowledge  as  to.     Id, 
Parol  agreement  as  to  policy,  proof  of,  not  admissible  to  show  failure  ot 

consideration  of  note  for  premium,  when.      Union  Cen.  Ins.  Co.  v. 

Wynne,  470. 
Waiver  by  agent.     Johnson  v.  ACtna  Ins,  Co.  404. 

INTEREST.    See  Usury. 

INTERROGATORIES.     See  Evidence. 

INTOXICATINO  LIQUOR.     See  Liquors. 

JOINDER.     See  Actions. 

JUDGE. 
Disqualification  to  attest  affidavit.    Edmondson  v.  State,  196. 

JUDGMENTS. 

Accident  and  mistake,  as  ground  for  setting  aside.  See  catchwords  *^  Set- 
ting aside,**  infra. 

Agreement  by  party  in  one  case  to  abide  result  of  another,  rendered  judg- 
ment in  the  other  final  as  to  him  ;  application  to  set  aside  the  agree- 
ment, refused.    JcmreU  v.  McLaughlin,  266. 

Alimony  order,  revision  of ;  when  no  sufficient  reason  for  modifying.  Surn^ 
ner,' 118. 

Attachment,  void,  where  no  declaration  filed  at  first  term.  Callaway  v. 
MaxweU,  209. 

Bankruptcy  adjudication,  effect  of,  as  estoppel,  discussed.  SHt>ey  v.  TV^, 
804,  807. 

Cancellation  of  note  effected  by  judgment  in  favor  of  one  sued  on  ll.  House 
▼.  Oliver,  784. 

Conclusiveness  of  adjudication  in  bankruptcy.     Silvey  v.  Tift,  804,  807. 

Conclusiveness  of,  on  demurrer.    See  catchword  ^^  Demurrer,**  infra. 

Conclusiveness,  rules  as  to,  stated;  no  estoppel  where  it  appeared  that 
several  defenses  were  pleaded  and  it  did  not  appear  on  which  issoo 
the  judgment  was  rendered.     Callaway  v.  Irvin,  835,  351. 

Default  entry  defaced  by  judge,  treated  as  inadvertent.  Albany  Pine  Prod- 
ucts Co.  V.  Hercules  Mfg.  Co.  270. 

Demurrer,  estoppel  by  judgment  on.  Bichmond  Hosiery  Mills  v,  W.  U,  Tel. 
Co.  216 ;  Sims  v.  Oa.  Ry.  Co.  643  ;  Cross  v.  Coffin-Fletcher  Co.  820. 

Final,  from  which  writ  of  error  lies.    See  Practice  in  Supreme  Court, 

Final,  on  certiorari,  when  not  to  be  rendered.    Bass  Co.  v.  Electric  Co.  Ml. 

In  rem,  effect  of.    Silvey  v.  Tift,  808. 

Premature;  judgment  overruling  demurrer  to  petition  for  injunction,  on 
interlocutory  hearing  in  vacation  before  appearance  term,  a  nul- 
lity.    Tootner  v.  Warren,  470. 

Presumption  in  favor  of,  that  all  jurisdictional  facts  were  made  to  appear 
to  the  court ;  when  not  arise.     Callaway  v.  Irvin,  348. 

Res  judicata ;  allegation  of  estoppel  by  judgments  referring  to  attached  copy 
of  record,  too  bidefinite,  here.    Silvey  v.  Tifl,  806. 

Res  judicata.    See  catchword  "Conclusiveness,**  supra. 
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JUDGMENTS— .continual. 

Revision  of  order  for  temporary  alimony  must  be  based  on  a  change  of  cir- 
cumstances, occurring  after  the  order  has  been  granted.  Sumner^ 
118. 

tie  vision  or  review  of,  after  term  at  which  rendered,  not  allowed.  Sims  v. 
Ga.  By.  Co.  648,  645. 

Scire  facias  to  revive ;  personal  service  necessary.    Attoood  v.  Hirach,  734. 

Setting  aside  ;  consent  decree  not  set  aside  at  instance  of  consenting  party 
alleging  that,  through  accident  and  mistake,  evidence  in  his  pos- 
session which  would  have  authorized  a  different  decree  was  not  in- 
troduced.    Gray  v.  WrigU,  296. 

Speciail,  against  land,  cause  of  action  not  changed  by  amendment  praying 
for,  here.     Wright  v.  Home^  86. 

Void,  against  municipal  corporation,  where  process  was  against  individuals 
described  as  ** mayor,'*  **councilmen,**  etc.,  and  acknowledgment 
of  service  was  similarly  signed.    Meyer  v.  Jordan^  672. 

Void  judgment  of  probate,  as  to  will  attested  by  only  two  witnesses.  Janes 
V.  Dougherty y  44. 

Void,  order  of  sale  passed  in  vacation  was,  under  facts  here,  and  subject  to 
collateral  attack.     Callaway  v.  Irvin^  344. 

JUDICIAL  COGNIZANCE.     See  Evidence, 

JURISDICTION.    See  Courts ;  Removal  of  Cause. 

Consent  not  confer,  on  city  court,  to  grant  affirmative  equitable  relief.  Ra- 
gan  v.  Standard  Scale  Co.  14. 

Domicile,  facts  determining.  Red/earn  v.  Hin/eSy  391.  Of  child.  HaysUp 
V.  Gillis,  265. 

Forcible-entry  proceeding  by  non-resident,  injunction  against,  in  county  in 
which  Instituted.     EUis  v.  Stewart,  242. 

Forelgd  corporation  that  has  agents  located  and  doing  business  in  Geori^a  is 
suable  like  domestic  corporations,  by  resident  or  non-resident,  on 
any  transitory  cause  of  action,  whether  originating  there  or  not. 
Hawkins  v.  Fidelity  Co.  722. 

Guarantor  may  be  sued  in  the  county  of  his  residence,    Fieids  v.  WiUis^  272. 

Non-resident,  injunction  against  proceeding  instituted  by.  EUis  v.  StewaH, 
242. 

Partitioning  of  land  lying  in  different  counties.    Fletcher^  827. 

»* Pending  proceeding/'  under  Civil  Code,  §4823,  forcible-entry  proceeding 
is.     Ellis  V.  Stewart,  242. 

Venue;  a  private  business  corporation  created  under  Georgia  law,  with  prin- 
cipal office  in  a  certain  county,  is  not  suable  In  another  county  for 
a  tort  committed  there,  when  it  has  no  agent,  agency,  or  place  of 
business  there.     Tuggle  v.  Enterprise  Co.  481. 

Venue.     See  Criminal  Law. 

rURY.     See  Charge  of  Court ;  Verdict. 
Disqualification  by  relationship  to   county  commissioner,   in   suit  against 

county,  not  exist  where  he  defends  merely  in  official  ciq[>acity  and 

has  no  pecimlary  interest  therein  other  than  as  a  citizen.    Pool  v. 

Warren  County,  205. 
Disqualification  of  grand  juror,  when  waived  by  failure  to  challenge  before 

indictment  found.     FoUU  v.  Stalte,  167. 
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JURY  —  corUinued. 
Grand  juror  not  a  resident  in  the  county  six  months  before  service,  ground 

of  chaiienge  propter  defectum.    Id. 
Municipal  court,  one  arraigned  in,  for  violation  of  ordinance,  is  not  entitled 

to  jury  trial.    LUU^ohn  v.  SteUs,  427  ;  LiUle  v.  Fart  VaUey,  508. 
Right  of  trial  by,  of  exceptions  to  auditor's  report.     See  Auditor, 
Waiver  of  disqualification.    Folds  v.  State,  167. 

JUSTICES'  COURTS. 

Accounts;  mode  of  proof  and  defense  provided  in  Civil  Code,  §4180,  not 

apply  to  suit  against  common  carrier  for  loss  of  or  damage  to  goods. 

Lowe  Co.  V.  Cen.  R.  Co.  712. 
Amendment  of  docket  entry,  directed  in  sustaining  certiorari.     Bates  v. 

Bigby,  781. 
Docket  entry  different  from  summons,  as  to  party,  not  invalidate  judgment 

here.    Id. 
Jurisdiction  of  suit  for  personalty  received  by  defendant  as  bailee.    Id.  727. 
Vacancy  in  office  ;  magistrate  whose  resignation  has  been  accepted  continues 

in  office  until  appointment  and  qualification  of  successor.    Id. 

LABORERS.    See  Criminal  Law,  catchword  **  Cheating ; "  Master  and  Serv- 
ant. 

LACHES.     See  EquUy. 

LANDLORD  AND  TENANT. 

Agent  or  caretaker  for  owner  was  not  entitled  to  bring  action  in  his  own 

name  to  enjoin  dispossessory-warrant  proceeding  of  another  against 

him.     Cha^field  v.  Clark,  867. 
Agreement  to  give  tenant  "refusal"  of  premises,  or  of  buying  premises, 

effect  of.     Wellmaker  v.  WTieatley^  202. 
Contract  as  to  right  of  tenant  tjo  cut  wood,  construed.    Jones  v.  Oammon,  47. 
Crop ;  tenant's  portion  set  apart  to  widow  as  year's  support,  she  could  re- 
cover in  trover  from  one  to  whom  landlord  entitled  to  fourth  of 

crop  for  rent  had  delivered  it  before  set  part,  in  pasrment  of  debt 

of  the  tenant.     Neal  v.  Smith,  26. 
Damage  from  defective  construction  or  disrepair  of  rented  house,  landlord's 

liability  for ;  sufficiency  of  allegations  in  suit  for.     Veal  v.  Ilanlon, 

642 ;  Ross  v.  Jackson,  657. 
Dispossessory  warrant  not  lie  against  one  who  entered  under  deed,  claimmg 

the  land  in  good  faith.    Sharpe  v.  Matheios,  794. 
Distress  lies  only  where  the  relation  of  landlord  and  tenant  exists  between 

the  parties,     Sims  v.  Price,  97. 
Fixtures  placed  by  tenant,  when  removable.     See  Fixtures. 
Injunction  to  prevent  tenant  from  cutting  wood.    Jones  v.  Oammon,  47. 
Parties  to  eviction,  tenant  and  subtenant  joined  as,  when.       Fletcher,  470. 
Relation  of,  not  exist  between  parties  one  of  whom  entered  under  a  third 

person  holding  adversely  to  the  other.     Sims  v.  Price,  97. 
Relation  of,  when  implied.     SJiarpe  v.  MaiJiews,  797. 

Repairs,  duty  of  landlord  as  to.     Veal  v.  TIanlon,  642 ;  Ross  v.  Jackson,  667. 
Subtenant  holding  beyond  original  tenant's  term,  properly  joined  with  him 

as  defendant;  judgment  against  both  for  possession,  and  against 

original  tenant  for  double  rent.     Fletcher,  470. 
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LANDLORD  AND  TENANT— co»i/tnu6ci. 
Sufferance,  tenancy  at,  defined.     Sharpe  v.  Mathews,  798. 
Title  adverse  to  landlord  can  not  be  set  up  by  tenant  or  subtenant  before 
surrender  of  possession  to  the  landlord.     Fletcher^  473. 

LARCENY.     See  CHminal  Law. 

LAWS.     See  Code;  Code  Sections;   Conflict  of  Laws;   Constitutional  Law; 
Statutes.  , 

LEVY  AND  SALE. 
Bankrupt's  trustee  not  granted  injunction  against  sale  under  mortgage  fi. 

fa.,  under  facts  here.    Parks  v.  Baldwin,  869. 
Damages  recoverable  by  levying  officer  from  one  whose  threats  induced  him 
to  release  property  levied  on,  where  he  was  afterwards  ruled  and 
compelled  to  pay  its  value.     Turner  v.  Woodu)ard,  866. 

LIBEL. 
Attorney's  privilege  as  to  remarks  at  trial  is  conditional.     Atlanta  News 

Co.  V.  Medlock,  714. 
Bulletin  in  railroad  office,  instructing  conductors  not  to  honor  certain  tickets 

not   surrendered    by   dischaiged    oonductor,    whether   privileged. 

Sh^ftaU  V.  Cen.  R.  Co.  689. 
Crime  imputed  by  statement  that  a  witness  had  been  ^'bribed*'  to  testify. 

Atlanta  News  Co.  v.  Medlock,  714. 
Feelings,  how  affected  by,  known  to  jury  by  human  experience,  proof  as  to, 

unnecessary,  and  properly  rejected,  where  plaintiff  sought  to  show 

effect  on  his  family.    SheftaU  v.  Cen.  R.  Co.^iOS.^^  4 
Newspaper  report,  made  fairly  and  without  express  malice,  as  to  remarks 

of  counsel  at  trial,   which  were  privileged,  not  render  publisher 

liable.    Atlanta  News  Co.  v.  Medlock,  714. 
Newspaper  report  of  trial,  giving  what  purported  to  be  remarks  of  counsel, 

which  he  did  not  make,  and  which  were  slanderous,  gave  right  of 

action  to  aggrieved  party  against  publisher.    Id, 
Privilege,  absolute  and  conditional,  distinguished ;  conditional  privilege  can 

not  be  used  as  cloak  for  malice.     Id.  714. 
Privilege  as  to  statements  made  to  protect  interest,  what  must  appear  to 

sustain  defense  of ;    the  statement  must  not  be  broader  or  more 

widely  published  than  the  interest  to  be  subserved  demands.     Sh^- 

tall  V.  Cen.  R.  Co.  589.    * 
Privilege  as  to  statements  made  to  protect  interest,  where  posted  in  offict- s,  to 

be  seen  by  the  maker's  employees,  not  destroyed  by  the  fact  that 

others  might  see  them.    Id. 
Privilege,  newspaper  publisher  is  not  ordinarily  protected  by   law   a.s   to. 

Atlanta  News  Co.  v.  Medlock,  714. 
Privilege  of  attorney,  during  trial,  to  comment  on  circumstances  of  case  and 

conduct  of  parties  in  connection  therewith.  Id. 

LICENSEE.     See  Railroads. 

LIBNS.     See  Mortgages. 
Bankruptcy,  as  affecting  sale  under  mortgage  fi.  fa.     Parks  v.  IkUdwin,  869. 
Carriers.    See  Railroads,  catchword  **  Lien.'* 
Construction  strict,  of  lien  law.     Reaves  v.  Meredeth,  444. 
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L I  ENS  —  continued. 

'*  Contractor/'  meaDing  of,  in  law  as  to  lien  of  one  furnishing  luaterial  on 
the  employment  of.     Pittsburgh  Co,  v.  Peters  Co.  72G. 

Foreclosure  of  sawmill  lien  on  product  of  mill,  jurisdiction  as  to,  in  city 
court  of  Americus.     Chamhliss  v.  l£awkin%  361. 

Foieclosure,  sufficiency  of  allegations  in ;  materialman  need  not  negative  de- 
fenses ;  allegation  of  compliance  with  statute  and  that  he  comes 
mider  lis  protection,  sufficient.     Arnold  v.  Fanners  Exchange,  731. 

Jurisdiction  of  courts  other  tlian  superior  court  as  to  foreclosure  of.  Cham- 
bliss  V.  Hawkins,  361. 

Materialman  furnishing  material  on  employment  of  contractor  whose  con- 
tract is  with  lessee,  and  who  has  no  contractual  relation  witli 
owner,  is  not  entitled  to  lien  as  against  owner.  Pittsburgh  Co. 
V.  Peters  Co.  723. 

Materialman's,  under  Civil  Code,  §2801,  prior  to  act  of  1899,  had  to  be 
asserted  against  the  true  owner,  who  was  entitled  to  the  statutory 
notice.    Reaves  v.  Meredeth,  444. 

Owner  failing  to  give  notice  of  her  title,  where  improvements  wei-e  made  by 
her  husband,  not  estopped,  as  against  materialman.     Li. 
LIFE-EXPECTANCY.     See  Damages. 

LIMITATIONS.     See  Prescription. 

Commencement  of  action  ;  '*  brought,''  in  Civil  Code,  §3765,  means  **  com- 
menced ;  "  suit  not  treated  as  commenced  when  petition  was  deliv- 
ei-ed  to  clerk,  where  instructions  were  given  to  *'hold  it'*  until 
further  notice.    Jordan  v.  Bosworth,  879. 

Statutory  rights;  20-year8  Umitation,  under  Civil  Code,  §3766,  as  to  rights 
accruing  to  individuals  under  statutes,  etc.,  discussed  ;  not  apply  to 
surety's  suit  to  compel  contribution.     Bigby  v.  Douglas,  635. 

Surety's  suit  for  contribution,  limitation  as  to.     Id. 

LIQUORS. 

Election  under  local  option  law ;  contest  proceeding  can  not  be  annexed  to 
suit  at  law  or  in  equity  ;  whether  jurisdiction  of  such  a  proceeding 
may  be  constitutionally  conferred  on  superior  court,  not  decided. 
Ogburn  v.  Elmore,  677,  681. 

Jefferson  county,  act  of  1881,  prohibiting  sale  in,  imconstitutional.  Edxoards 
v.  State,  542. 

Keeping  for  sale,  charge  of  violating  ordinance  as  to,  not  charge  vi61ation  of 
State  law.    Littte  v.  Ft.  VaUey,  508. 

Keeping  for  sale,  evidence  warranting  conviction.     Watts  v.  Forsyth,  507. 

Municipal  corporation's  power  to  punish  for  Sunday  sale,  or  for  keeping  for 
sale ;  when  legislature  may  authorize  ordinance  for  punishment  of 
acts  made  penal  by  State  law.  Littlejohn  v.  Stells,  427  ;  Little  v. 
Ft.  Valtey,  508. 

Selling  without  license,  no  conviction  of,  in  county  where  sale  prohibited 
altogether  by  valid  statute  ;  aliter  where  prohibited  by  an  uncon- 
stitutional statute.     Edwards  v.  State,  542. 

Special  act  prohibiting  sale  in  county,  unconstitutional  because  of  conflict 
with  general  law.     Id. 

LIVE  STOCK.     See  Railroads. 
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LOAN.     See  Principal  and  Agent;  Usury, 
LOST  PAPERS.     See  Evidence. 

MANDAMUS. 

Answer,  sufficiency  of,  after  demurrer  overruled,  not  brought  in  question 
by  motion  to  enter  judgment.  Mineral  Bluff  Board  of  Edn.  v. 
Mineral  Bluff,  669. 

Interest  of  applicant,  wliat  necessary  to  authorize.  Commrs.  of  Mcintosh 
County.  7.  Aiken  Canning  Co.  653. 

Issue  of  fact  involved,  case  should  be  submitted  to  jury.    Id,  647. 

Judgment  malcing  absolute,  properly  refused,  where  answer  not  stricken. 
Mineral  Bluff  Bd,  of  Edn.  v.  Mineral  Bluff,  669. 

Oyster  transplanting,  petition  for  mandamus  to  require  county  commis- 
sioners to  consent  to,  as  provided  by  Political  Code,  §1694. 
Commrs.  of  Mcintosh  County  v.  Aiken  Canning  Co,  647. 

Tax,  levy  and  collection  of,  not  compelled  by,  to  pay  judgment  appearing 
to  be  invalid.    Meyer  v.  Jordan,  669. 

Unnecessary  or  fruitless,  not  granted.  Commrs.  qf  Mcintosh  County  v. 
Aiken  Canning  Co.  668. 

Writ  of  error  not  lie  as  to  judgment  overruling  demurrer  to  answer,  when 
court  held  that  the  answer  presented  an  issue  of  fact,  and  re- 
ferred it  to  a  jury,  and  there  was  no  final  judgment  thereon. 
Mineral  Bluff  Bd.  of  Edn.  v.  Mijieral  Bluff,  669. 

MANSLAUGHTER.    See  Charge  of  CouH ;  CHminal  Law. 

MARRIAGE,  BREACH  OF  PROMISE  OF.     See  Actions;  Evidence. 

MARRIED  WOMAN.    See  Husband  and  Wife;  TrusU;  WUness. 

MASTER  AND  SERVANT.     See  Negligence. 
Alter  ego  of  master,  not  necessarily  indicated  by  the  term**  superintendent,'* 

or  **  foreman."    Moseley  v.  ScJufield's  Sons  Co.  200. 
Appliance  dangerous  or  defective,  relative  duties  of  master   and  servant 

as  to  prevention  of  injury  from.     Crown  MiUs  v.  McNaUy,  35. 
Appliance  defective  (hook  attached   to  rope  used   in  lifting  iron),  petition 

alleging   injury    from,  good,  as  against  demurrer.       Moseley  v. 

Schq/ield's  Sons  Co.  197. 
Contract  for  service,  with  intent  to  defraud.     See   Criminal  Law,  catch- 
words **  Cheating  and  swindling." 
C<>ntract  implied  to  pay  for  services  of  adult  daughter.      Phinaxee  v.  Biom, 

230. 
Defective  appliance,  no  recovery  for  injury  from,  to  servant  having  equal 

means  with  the  master  of  ascertaining  the  defect      Crown  MiUs  ▼. 

McNally,  35. 
Employee  injured  by  reason  of  defective  hook  attached  to  rope  pulled  by 

him  in  lifting  iron ;  sufficiency  of  allegations  as  to  negligence,  etc 

Moseley  v.  Schqfield^s  Sons  Co.  197. 
Fellow-servant's  negligence,  assumption  of  risk  as  to.     Crown  MUls  v.  Jfc- 

NaUy,  38. 
Fellow-servant's  negligence  concurrent  with  that  of  vice  principal,  as  cause 

of  injury  to  servant,  master  liable.      Moseley  v.  Schq/UUTs  Sons  Co. 

197. 
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MASTER  AND  SERVANT— continued. 

Injury  to  employee  from  adopting  dangerous  altematiye,  in  attempting  to 
escape  impending  danger ;  employer  held  liable  for  negligence  caus- 
ing the  emergency.     W.  dt  A,  R,  Co,  v.  Bryant,  77. 

Machine  covered  with  cotton  so  as  to  prevent  employee  from  seeing  dan- 
gerous condition;  erroneous  charge  as  to.  Crown  Mills  v.  Jfc- 
NaUy,  36. 

Place  of  work  unsafe,  allegation  as  to,  can  not  be  basis  of  recovery,  where 
its  condition  has  no  connection  with  the  injury  sued  for.  Mosdey  v. 
8chqfield*8  Sons  Co.  197. 

Risk  incident  to  employment,  assumption  of.     Crown  Mills  v.  McNaily,  38. 

Warning  of  danger,  duty  as  to.    Id.  86. 

Warning  of  danger,  employee  here  not  at  fault  in  waiting  for.  W,  d  A.  R. 
Co,  V.  BryanJb,  86. 

MAXIM.    See  CHminoU  Law. 
Id  certum  est  quod  certum  reddi  potest,  applied  as  to  description  in  deed. 
Tippins  V.  Phillips,  417. 

MILLEDGEVILLE.    See  Railroads. 

MINORS.     See  Criminal  Law,  catchword  '^ Child;*'  Ouardian  and  Ward; 
Parent  and  Child;  Roads. 

MINERALS. 
Conveyance  of  granite,  construed.     Collinsville  Co.  v.  Phillips,  880. 
Ownership  of  minerals  and  of  surface  of  land  in  different  persons,  relative 

rights  of  each  ;  implied  right  of  owner  of  surface  to  support  for  his 

land.    Id. 
Reservation  of  mineral,  in  deed  to  realty.    Id. 

MISJOINDER.    See  Actions ;  Criminal  Law. 

MISNOMER.     See  PaHies. 

MISTAKE.    See  Contracts;  Equity;  Usury. 

MISTRIAL.    See  Practice  in  Superior  Court 

MORTALITY  TABLE.     See  Charge  cf  CouH. 

MORTGAGES. 
Alteration  by  mortgagee's  fraudulent  inseition  of  more  property  invalidated 

chattel  mortgage.    Bedgood-HoweU  Co,  v.  Moore,  886. 
Assigned,  foreclosure  of.    See  catchword  '*  Foreclosure,''  infra. 
Bankruptcy,  as  affecting  sale  under  mortgage  fi.  fa.     Parks  v.  Baldwin,  869. 
Foreclosure ;  issuance  of  process  by  clerk  as  in  ordinary  suits,  not  necessary  ; 

rule  nisi  is  process.     Montgomery  y.  King,  14.^ 
Foreclosure  of  assigned  mortgage,  in  name  of  mortgagee,  for  use  of  assignee ; 

terms  of  assignment  need  not  be  set  out.    Id. 

MOTIONS.    See  New  Trial;  Pleading;  Practice, 
MOULTRIE.    See  City  Courts;  Municipal  Corporations. 
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MUNICIPAL  CORPORATIONS. 
Act  amending  charter,  what  sufficient  title.      Town  qf  Poulan  v.  Atl,  R.  Co. 

600. 
Action  in  which  process  was  issued  against  persons  described  as  **  mayor/^ 

**  councilineu,**  etc.,  and  in  which  acknowledgment  of  service  was 

similarly  signed,  not  authorize  judgment    against    municipality. 

Meyer  Y,  Jordan,  672. 
Atlanta,  charter  power  of,  not  include  power  to  vacate  public  thoroughfare. 

Coker  v.  AUa.  R.  Co,  483. 
Citizen  not  estopped  from  attaclcing  ordinance,  by  conduct  here.    Id. 
City,  act  here  changed  town  to.    Jones  v.  State,  129. 
Condemnation  by,  charter  provisions  as  to,  silent  as  to  method  of  asoertain- 

ing  damage,  and  as  to  prepayment,  not  unconstitntionaL      Town  qf 

Poulan  V.  A.  C.  L.  i?.  Co.  605,  609. 
Condemnation  by  ;  discretion  of,  to  determine  as  to  necessity  for.     Id. 
Condemnation  for  purpose  of  opening  street  across  railroad,  power  of,  under 

general  condemnation  provisions  in  charter.    Id. 
Contract  ultra  vires,  partly  performed  by  other  party,  city  not  enjoined  from 

restoring  such  fmits  of  the  contract  as  remain  in  its  custody.    Coker 

V.  Atla.  R.  Co.  488. 
Court  of,  jury  trial  in,  one  arraigned  for  violation  of  ordinance  is  not  entitled 

to.    Littl^ohn  v.  SteUs,  427  ;  LUOe  v.  Ft.  VaUey,  603. 
Crime  against  State,  power  of  legislature  to  ailthorize  municipality  to  punish 

for  acts  constituting.    Id. 
Fort  Valley  ;  may  or  ^s  power  as  to  fines ;  charge  of  **  keeping  intoxicants  for 

sale,^^  in  violation  of  ordinance  of,  not  chaige  crime  under  State 

law.     Id.  508. 
Liquor,  keeping  for  illegal  sale ;  evidence  warranting  conviction  under  ordi- 
nance. Watts  v.  Forsyth,  507. 
Liquor  selling.     See  Criminal  Law  ;  Liquors. 
Moultrie,  act  of  1896  changed  town  to  city  of.     Jories  v.  State,  129. 
Nuisance,  refusal  of  city  authorities  to  proceed  for  abatement  of  ;  remedy  of 

one  whose  property  is  injuriously  affected.     Coker  v.  AWu  R.  Co. 

492. 
Ordinance  ambiguous,  evidence  as  to  construction  placed  on  it  by  municipal 

authorities,  admissible.     City  of  Sylvania  v.  IliUon,  754. 
Ordinance  as  to  materials  of  buildings  in  fire  limits,  construed  ;  meaning  of 

"  Incombustible  materials. ' '    Id. 
Ordinance,  estoppel  to  attack  as  invalid,  when  not  result  from  conduct  of 

citizen  inducing  belief  that  he  will  not  question  its  validity.      Coker 

V.  Atla.  R.  Co.  483. 
Ordinance  ;  frequent  violations  witliout  objection  of  municipal  officers,  no 

defense  to  one  charged  with  violation,  where  its  meaning  is  plain. 

City  of  Sylvania  v.  Hilton,  754. 
Ordinance,  notice  of  introduction  of ;  requirement  that  notice  shall  be  pub- 
lished **as  many  as  ten  days  before,''  met  by  publication  one  time 

at  least  ten  days  before.     Smith  v.  Atlanta,  877. 
Poulan,  charter  amendment  for  town  of,  constitutional ;  power  under,  as  to 

opening  streets.     Town  of  Poulan  v.  Atlc.  R.  Co.  605. 
School  fund,  apportionment  of.     See  Schools. 
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MUNK  IPAL  CORPORATIONS  — continued. 

Street  across  railroad,  injunction  to  prevent  opening  without  compensation, 
proper.     Town  of  Pouian  v.  A*  C.  L.  R.  Co,  606. 

Street  across  railroad,  power  as  to  condemnation  for,  under  general  condem- 
nation provisions  of  charter.     Id. 

Street  can  not  be  vacated  by,  unless  authority  be  conferred  expressly  or  by 
necessary  implication ;  charter  of  Atlanta  confers  no  such  power. 
Coker  v.  AUa,  B.  Co.  483. 

Street  obstructed,  rights  of  one  whose  property  is  injuriously  affected.    Id. 

Streets ;  allegations  in  action  for  injury  from  defective  sidewalk,  good,  as 
against  demurrer.    Idlett  v.  Atlanta^  821. 

Streets,  authority  *'to  open,  lay  out,  to  widen,  straighten,  or  otherwise 
change,*'  not  include  power  to  abandon  thoroughfare  and  open  an- 
other to  take  its  place,  near  it  and  parallel  with  it.  Coker  v.  AUa. 
R.  Co.  483. 

Streets,  charter  power  of  railroad  company  to  lay  track  in,  whether  ex- 
hausted by  first  use  ;  effect  of  subsequent  municipal  grant  of  power. 
Bonner  v.  MUMgeviUe  R.  Co.  117. 

Streets ;  duty  as  to  keeping  sidewalks  in  safe  condition.  Idlett  v.  AtlarUc^ 
821. 

Streets ;  ordinary  diligence  on  part  of  person  on  sidewalk,  and  ordinary  dil- 
igence on  part  of  corporation  constructing  it,  not  imply  a  like  de- 
gree o(  vigilance.    Id, 

Streets,  power  as  to  opening,  etc.,  under  charter.  Town  of  Poulan  y.  A.  C. 
L.  R.  Co.  609. 

Sunday  sale^of  liquor,  law  authorizing  municipal  corporations  to  pass  ordi- 
nances prohibiting,  etc.,  constitutional.    LitU^ohn  v.  Stella,  427. 

Ultra  vires  contract,  restoration  of  frulis  of.    Coker  v.  Atla.  R.  Co.  483,  492. 

Water  use  by,  when  enjoined  at  instance  of  riparian  owner;  estoppel  of 
plaintiff  by  delay  in  objecting  to  construction  of  waterworks.  City 
of  Elberton  v.  Pearle  MilU,  1. 

West  Point,  question  as  to  constitutionality  of  act  of  1904,  relating  to  schools, 
in,  not  decided.     Clark  v.  Cline,  861. 

MURDER.     See  Criminal  Law. 

MUTUALITY  OF  CONTRACT.     See  Contracts. 

NAME.     See  Corporations;  Criminal  Laio ;  Parties. 

NE  EXEAT.     See  Alimony. 

KEdLIGENCE.    See  Damages;  Master  and  Servant;  Railroads. 

Allesration  as  to  negligence  of  defendant's  employees  need  not  give  their 

names.    So.  Ga.  Ry.  Co.  v.  RyaXs,  830. 
Allegation  as  to,  no  basis  for  recoveiy,  where  petition  showed  it  was  not 

cause  of  injury  sued  for.    Moseley  v.  Scqfleld's  Sons  Co.  197. 
Allegations  as  to,  not  sufficiently  specific,  in  action  against  railroad  company 

for  hi  jury  by  train.     So.  Oa.  Ry.  Co.  v.  RyalSy  330. 
Alternative  perilous  adopted  to  escape  impending  danger,  consequent  injury 

treated  as  caused  by  one  to  whose  negligence  the  emergency  was 

due.     W.  <fc  A.  R.  Co.  v.  Bryant,  81. 
Assumption  of  risk.     Crown  Mills  v.  McNally,  38. 
Avoidance  of  consequences.    So.  R.  Co.  v.  CunningJiam,  91. 
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NEGLIGENCE —con^tJiued. 

Cause  of  action  not  changed  by  amendment  as  to.  W*  d  A.  R,  Co.  y. 
Burnham,  28 ;  Ga.  By.  Co,  v.  Beeves,  607. 

Charge  of  coart  as  to.    See  Charge  of  Court, 

Conclusion  alleged  as  to;  matter  for  special  demurrer.  Seaboard  Ry.  v. 
(Hsen,  612. 

Dead  body,  negligence  in  transportation  of,  recovery  for.  L.  A  If.  R.  Co. 
V.  TTiZscm,  62. 

Depot  platform  unsafe,  owner  under  no  duty  to  injured  party  here.  Chat- 
tanooga  So.  B.  Co.  v.  Wheeler,  41.  Duty  to  one  waiting  to  meet 
passenger  at.     AUc.  B,  Co.  v.  Ovoena,  394. 

Employer's.     See  Master  and  Servant. 

Fellow-servant's.    See  Master  and  Servant. 

Injuries  by  railroad  companies.    See  Bailroads. 

Jolt  or  jerk  of  train,  negligence  in.  So.  By.  Co.  v.  Cunningham ,  91 ;  Go. 
By.  Co.  V.  Beeves,  697. 

Jnry*s  province  invaded  by  instructions  as  to  what  would  constitute,  and  as 
to  duty  of  railroad  company.  AU.  B.  Co.  v.  Hudson,  108 ;  Mac 
R.  Co.  V.  Vining,  770.  Not  by  charge  here.  W.  db  A.  B.  Co.  v. 
Bnrnham,  29.     See  Sanders  v.  Cen,  B.  Co.  763-4. 

Landlord's  liability  for.     See  Landlord  and  Tenant. 

Machine  covered  with  cotton  so  as  to  prevent  employee  from  seeing  danger; 
erroneous  charge  as  to.     Crown  Mills  v.  McNally,  85. 

Notice  as  to  defect,  when  presumed.    Idlett  v.  Atlanta,  821. 

Oi-dinary  care,  want  of,  as  bar  to  recovery.     So.  By.  Co.  v.  Cunningham,  90. 

Ordinary  diligence  on  part  of  one  passing  along  sidewalk,  and  ordinary  dili- 
gence on  part  of  city  in  constructing  and  repairing  it,  not  imply 
a  like  degi-ee  of  vigilance  in  foreseeing  and  guarding  against 
danger.    Idlett  v.  Atlanta,  821. 

Premises  unsafe,  owner  under  no  duty  to  plaintiff  here.  Chattanooga  So. 
B.  Co.  V.  Wheeler,  41. 

Premises  unsafe,  rule  as  to  owner's  liability  ;  ^plied  where  one  who  went 
to  railroad  depot  to  meet  passenger  was  struck  by  a  trunk  neg- 
ligently handled  by  a  porter  of  the  railroad  company.  All.  B*  Co. 
V.  Choens,  394. 

Presumption  of.     See  RaUroads. 

Proximate  cause  of  injury,  rule  as  to  when  negligence  should  be  treated  as. 
W.  &  A.  B.  Co.  V.  Bryant,  83. 

Proximate  cause  of  injury  to  one  who,  to  avoid  collision,  jumped  from  a  car 
of  one  railroad  company  to  the  track  of  another  company  whose 
train  struck  him,  was  negligence  of  the  former  company.     Id. 

Street-car  striking  wagon ;  case  for  jury.    Macon  B.  Co.  v.  Streyer,  279. 

Trespasser,  negligence  as  to.     IlaXl  v.  W.  <fe  A.  B.  Co.  213. 

Warehouseman,  action  for  negligence  of.     W.  <fe  A.  B.  Co.  v.  Branan,  092. 

Warning  of  danger,  duty  of  employer  as  to.     Crown  Mills  v.  McNally,  35. 

Warning  of  danger,  employee  here  not  at  fault  in  waiting  for.  W.  db  A*  IL 
Co.  v.  Bryant,  85. 

NEGOTIABLE  INSTRUMENTS.     See  Promissory  Notes. 
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NEW  TRIAL. 

Amendment  of  motion  for,  by  adding  new  grounds,  too  late,  after  affirm- 
ance of  judgment  refusing  new  trial,  though  tendered  before  re- 
mittitur is  acted  on  by  trial  court.     Benning  v.  Uorlcan^  454. 

Amendment,  ruling  as  to  sufficiency  of,  not  proper  ground  of  motion  for 
new  trial.     Johnson  v.  Thrower^  706. 

Assignment  of  error,  as  to  order  overruling  motion  for:  ** to  which  order 
defendant  excepted  and  now  excepts  and  assigns  the  same  as  error,** 
sufficient.    Rigell  v.  Sirmans^  456. 

Assignments  of  error,  in  motion  for.    See  catchword  **  Grounds,**  infra. 

Brief  of  evidence  not  in  legal  form,  or  not  appearing  to  have  been  approved, 
exceptions  dependent  on  it  not  considered.  McComh  ^,  Hints^ 
246  ;  StameU  v.  MchJU.  Bank,  278. 

Brief  ol  evidence  not  filed  in  due  time,  ground  for  dismissing  motion  for 
new  trial,  not  for  dismissing  writ  of  error.     Rigdl  v.  SirmanSy  455. 

Brief  of  evidence  ;  order  that  movant*s  right  ^*  to  have  the  brief  of  evidence 
and  charge  of  the  court"  be  preserved  until  the  hearing,  con- 
strued; treated  as  intended  to  preserve  the  right  to  file,  etc.,  as 
provided  for  in  prior  order.     Arrington  v.  Cronin,  870. 

Brief  of  evidence  should  not  contain  objections  to  testimony,  motions,  rul- 
ings, testimony  to  which  objections  wei'e  sustained,  or  colloquies 
between  court  and  counsel.     McComb  v.  Hinea^  246. 

Brief  of  evidence,  time  for  presenting  and  filing  extended  beyond  term  of 
tria^and  until  hearing  of  motion  for  new  trial,  under  orders  of 
court  here.  Gould  v.  Johnston,  788 ;  Cross  v.  Coffin-Fletcher  Co, 
818.     "  Present  for  approval ''  included  filing.    Id.  819. 

Charge  of  court,  error  in,  as  ground  for.    See  Charge  of  Court, 

Direct  exception  without  motion  for.  Bashinski  v.  Stale,  508  ;  Henderson 
V.  State,  789. 

Error  harmless,  not  cause  for.  Bale  v.  Todd,  99  ;  Steele  v.  Cen,  R.  Co,  287  ; 
McWhorter  v.  O'Neal,  247  ;  White  v.  So.  B.  Co,  853  ;  Setters  v.  Sav. 
R,  Co.  886;  Parker  y.BaUard,  441. 

Error  induced  by  party,  he  can  not  obtain  reversal  for.     Steed  v.  State,  569. 

Error  in  favor  of  excepting  party,  no  ground  for.  Strickland  v.  Hutchinson^ 
896. 

Errors  not  cause,  where  the  judgment  rendered  (nonsuit)  was  necessary. 
Conrad  v.  Kennedy,  242. 

First  grant  of,  based  on  refusal  of  continuance,  reversed.  Thompson  v. 
Hays,  110. 

First  grant  of,  not  disturbed,  where  the  facts  did  not  require  the  verdict, 
though  based  on  a  gi-ound  not  meritorious.  SUiott  v.  McCalla,  26 ; 
Smith  V.  Hightower,  110. 

Ground  as  to  admission  of  testimony  shbuld  show  what  objection  was  made 
when  it  was  offered.  Williams  v.  State,  142 ;  Moore  v.  Mobley^ 
426 ;  H".  <fc  A,  R.  Co,  v.  Bfanan,  692 ;  Sanders  v.  Cen.  R,  Co. 
768. 

Ground  as  to  refusal  to  admit  or  rule  out  testimony  not  set  out  therein  or 
in  an  exhibit  thereto,  not  considered.       Ga.  Co-op.  Assa.  v.  Bor-' 
chardt,  181 ;  Johnson  v.  Thrower,  706 ;  CollinsviUe  Co,  v.  PhiUips, 
882. 
60 
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NEW  TRIAL  ^continued. 
Ground  as  to  refusal  to  permit  witness  to  answer  question  should  show  not 

only  what  answer  was  expected,  but  that  the  court  was  informed  of 

it.     So.  R.  Co.  V.  Cunningham,  90 ;  Moore  v.  Mobleyj  426 ;  Sanders 

V.  Cen.  R.  Co.  768. 
Grotmd  of  objection  not  stated  at  trial,  not  considered.      WiUiams  v.  State, 

138 ;    Brigman  v.  State,  605 ;  Harris  v.  State,  538  ;    Wynne  v. 

State,  566 ;  Sanders  v.  Cen.  R.  Co.  763. 
Ground  that  the  court  erred  in  ruling  out  **  the  evidence  tending  to  show/' 

etc.,  without  setting  forth  the  evidence,  literally  or  in  substance, 

not  considered.     Lamar,  667. 
GroniM  that  verdict  is  contrary  to  specified  part  of  charge  of  court  raises  no 

question  for  decision.    2lc  Whorter  v.  O^NeaL,  251. 
Indictment,  motion  for  new  trial  not  proper  mode  of  attacking.    2£o9ee  v. 

State,  b04. 
Motion  for,  necessary,  to  review  verdict.    Bashinski  v.  State,  510. 
Motion  for,  rulings  necessarily  controlling  verdict  are  reviewable  without. 

Decisions  on  act  of  1898  discussed.     119   Oa.  395,  disapproved. 

Henderson  v.  State,  739. 
Newly  discovered  evidence,  as  ground  for.    Steed  v.  State,  570 ;  Grimes  v. 

State,  l&i. 
Notice  of  hearing  of  motion  for ;  requirement  as  to  t«i  days  notice  (Civil 

Code,  §4324)  applies  only  where  no  order  is  passed  in  term  fixing 

time  in  vacation.     Gould  v.  Johnston,  766.  flr 

Punishment  excessive,  not  ground  for.    Mixon  v.  State,  58L 
Rule  nisi,  service  of.    See  catchword  **  Service,"  infra. 
Service  of  copy  of  motion  for,  or  of  amendment  thereto,  not  necesBary. 

Gould  V.  Johnston,  767. 
Service  of  rule  nisi  must  be  made,  tmless  waived,  though  returnable  at  the 

term  of  the  trial.     Intimation  in  69  Oa.  782,  disapproved.     McMul- 

len  V.  Citizens  Bank,  400. 
Service  of  rule  nisi,  on  motion  for ;  no  specific  time  prescribed  by  law  for 

such  service ;  what  is  a  reasonable  lime.     Gould  v.  Johnston,  765. 
Verdict  not  directed ;  no  cause  for  new  trial.    Johnson  v.  Thrower,  706. 
Verdict  not  reviewable  without  motion  for.     Bashinski  v.  State,  608. 

NEXT  FRIEND.     See  Actions, 

NON-RESIDENTS.    See  Jurisdiction. 

NONSUIT. 

Case  proved  as  laid,  nonsuit  error.     Jesiip  v.  A.d  B.  By.  Co.  269. 

Collision  of  street-car  and  wagon,  no  case  for.  Macon  R.  Co.  v.  Strtyer^ 
270. 

Evidence  introduced  after  refusal  of,  cured  deficiency.  G<l  By.  Co.  v. 
Reeves,  698. 

Evidence  self -contradictory,  vague,  or  equivocal,  of  plaintiff,  construed  most 
strongly  against  him  ;  nonsuit  granted  where  there  is  no  other  evi- 
dence and  the  most  unfavorable  version  shoves  that  the  verdict 
should  be  against  him.     Steele  v.  Cen.  R.  Co.  237. 

Grant  of,  not  error.  Janes  v.  Dougherty,  44 ;  Bale  v.  Todd,  99  ;  Stede  v. 
Cen.  R.  Co.  237.  Error.  Swindell  v.  Ala.  Mid.  R.  Co.  311 ;  Da- 
Bignon  v.  Fish,  616. 
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NOTARY.     See  Justice's  Courts,  c&tchword  "Vacancy.** 

NOTICE.     See  Advertisement;  Garnishment;   Homestead;  Negligence;  New 
Trial;  Service, 
Corporation,  knowledge  of  oflScers  of,  was  notice  to.     City  of  Elberton  v. 
Pearle  Mills,  1. 

NOVATION.    See  PHncipal  and  Surety. 

NUISANCE.     See  Municipal  Corporations. 

Injunction  against,  modified,  to  give  time  to  abate,  discretion  not  abused. 
Phillips  V.  BuBignon^  17. 

Injury  to  plaintiff,  not  shared  by  the  public,  necessary  toaathoilEe  injunc- 
tion.    Coker  v.  Atla.  R.  Co.  488. 

Railroad  tracks  and  terminals,  when  nuisance.    Id.  488. 

OATH.    See  Evidence,  catchword  "  Affidavit." 

OFFICERS.     See  Costs;  Levy  and  Sale;  Presumptions. 
Vacancy;   notary  public  and  ex-officio  justice  whose  resignation  has  been 
accepted  continues  In  office  until  appointment  and  qnallflcation  of 
successor.    Bates  v.  Bighy^  727. 

OPTIONS.    See  Contracts. 

OYSTERS.    See  Mandamus. 

PARENT  AND  CHILD. 
Abandoning  child,  not  penal  if  his  wanflB  be  provided  for  by  others.    Mays 

V.  State,  507. 
Custody  of  child,  relinquishment  of  father^s  right  to,  by  contract ;  strong 

and  clear  case  must  be  made,  and  terms  of  contract  must  be 

definite,  to  deprive  father  of  custody.    Looney  v.  MaarUn^  209. 
Domicile  of  child.    Hayslip  v.  GiUis,  268. 
Services  of  adult  daughter,  implied  obligation  of  father  to  pay  for.    Pkfn" 

azee  v.  Bunn,  230. 

PAROL  EVIDENCE.     See  Evidence. 

PARTIES. 
Cancellation  of  deed,  grantor  who  warranted  title  was  necessary  oodefend- 

ant  with  grantee,  in  action  for.     PauUc  v.  Ensign-Oskamp  Co.  467. 

See  Fletcher,  326. 
Creditors'  petition,  those  not  actual  parties  need  not  be  consulted  as  to  dis- 
missal of.     Rumble  v.  Tyus,  299. 
Death  of  one  party,  when  not  result  in  abatement ;  continuance  to  make 

party,  when  not  granted.     Chaffield  v.  Clark,  867. 
Disability  of ;  estoppel  of  party  to  set  up  insanity,  after  having  appeared 

in  court  and  received  benefit  of  judgment  in  his  favor.     Jones  v. 

McCrary,  282. 
Joinder  of.     Wesloshy  v.  (Quarter man,  312  ;   Boston  Mercantile  Co.  v.  Ould- 

Carter  Co.  468,  467  ;  Fletcher,  470. 
Misnomer  of  corporation,  objection  to,  waived  by  appearance  and  pleading 

to  merits  by  true  name.     Commrs.  of  Mcintosh  County  v.   Aiken 

Canning  Co.  647. 
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PARTIES  —  conimwcd. 

Receiver  properly  joined  m  defendant  with  directors  of  Insolvent  corpora- 
tion, in  suit  by  minority  stockholders.  Wesiosky  v.  Quarterman^ 
312,  316. 

Tenant  and  subtenant  properly  joined  as,  in  eviction  proceeding,  where 
subtenant  held  after  original  tenant^s  term.    Fletcher,  470. 

Trustees  only  defendants  necessary,  to  subject  church  property  here.  Kei- 
Bey  V.  Jcickaon,  113. 

PARTITION. 
Land  lying  in  different  counties,  jurisdiction  as  to  i^pointment  of  commis- 
sioners.    Fletcher,  327. 

PARTNERSHIP. 
Agreement  between  partner  and  customer  that  the  customer  may  purchase 

and  pay  for  partnership  goods  in  commodities  furnished  for  the 

private  use  and  benefit  of  the  partner,  void.     14  Ga.  699,  overruled. 

Eady  v.  Newton  Coal  Co.  657. 

Authority  of  partner,  implied  enlai^ement  of,  from  course  of  dealing.    Id. 

Custom  or  course  of  dealing  in  business  of,  what  necessary  to  bind  partner 

'  by,  so  as  to  enlarge  by  implication  the  articles  of  partnership.     I<L 

Individual  debt,  partner  can  not  pay,  with  partnership  property,  withoat 

the  assent  of  his  partner.    Id, 
Stockholders  as  partners  improperly  joined  with   defendant  corporatioiu 

Boston  Mercantile  Co,  v,  Ould^Carter  Co,  458. 

PEDIGREE.     See  Kvidence. 

PENAL  LAW.     See  Code  Sections-^ Penal ;  Criminal  Law. 

PENDENTE  LITE  EXCEPTIONS.    See  Practice  in  Supreme  Cowrt, 

PHYSICIANS.    See  Evidence,  catchword  •' Expert." 

PLEADING.    See  Actiom. 
Abatement,  objection  of  misnomer  should  be  taken  l^  plea  of,  not  moUoo 

to  dismiss.      Commra,  qf  Mcintosh  County  v.  Aiken  Canning  Co. 

647. 
Amendment  of  general  demurrer,  by  adding  special  ground  at  later  term^ 

not  allowed.     Henderson  v.  State,  466. 
Amendment  of  general  demurrer  to  petition,  allowance  of,  or  refusal  to  ai- 

low,  not  cause  for  independent  writ  of  error.    Id.  465. 
Amendment.     See  Actions, 
Answer,  sufficiency  of,  after  demurrer  overruled,  not  brought  in  question  by 

motion  to  enter  judgment.     Mineral  Blvff  Board  qf  Edn,  v.  ,Vtn- 

eral  Blvff,  669. 
Conclusion  alleged,  as  to  distance,  that  it  was  more  than  an  ordinary  step, 

etc. ;  matter  for  special  demurrer.     Seaboard  Ry.  v.  (Hsen,  012. 
Copy,  as  exhibit.    See  catchword  **  Exhibit,"  infra. 
Copy  of  assignment  need  not  be  set  out,  where  assignor  sues  for  use  of  a&. 

signee,  in  proceeding  to  foreclose  assigned  mortgage.     Montgoatenf 

V.   King, 14. 
Default     See  Practice  in  Superior  Court 
Defekise  set  up  by  demurrer  which  was  overruled  should  not  be  given  fm 

charge  to  jury,     Sims  v.  Go.  Ry.  Co.  648. 
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PLEADING  —  continued. 

Demurrer  general,  motiou  to  dismiss  in  nature  of,  may  be  made  at  any  time 
before  verdict.     Henderson  v.  State^  466. 

Demurrer  general,  not  amendable  by  adding  special  ground  at  later  term.  Id, 

Df  murrer  general,  net  raise  question  as  to  constitutionality  of  statute.    Id, 

Demurrer  improperly  overruled,  subsequent  trial  nugatory.  So.  On,  By,  Co, 
V.  RyaU,  382. 

Demurrer,  judge  can  not  review  his  ruling  on,  at  sabsequent  term.  Sims  v. 
Go.  Ry.  Co.  046. 

Demurrer,  judgment  on,  as  estoppeL  Ridmiond  MilU  v.  W,  U.  TeL  Co, 
216;  Sims  v.  Ga,  Ry.  Co.  643 ;  Cross  v.  Coffirk-Fletcher  Co,  820. 

Demurrer  not  made,  objection  to  remedy  waived.  Sav.  R.  Co.  v.  Talbot,  :  85. 

l)eniurrer,  opening  and  conclusion  of  argument  as  to.  Boston  Mercantile 
Co,  V.  Ould-Carter  Co.  458,  465. 

Demurrer  prematurely  ovenuled  ;  judgment  overruling  demuri^r  lo  petition 
for  injunction,  rendered  on  interlocutory  hearing  in  vacation  before 
appearance  term,  a  nullity.     Toomer  v.  Warren^  477. 

Demurrer,  when  treated  as  motion  to  dismiss.     Uenderson  v.  State,  467. 

Estoppel ;  allegations  as  to  estoppel  by  judgment,  too  indefinite.  Silvey  v. 
Tift,  806. 

Estoppel  not  pleaded,  question  as  to  estoppel  not  considered.  HiU  v.  Ter- 
reU,  49. 

Exhibit ;  demurrer  because  copy  of  contract  is  not  exhibited,  not  good  where 
it  does  not  appear  that  the  contract  is  in  writing.  Timmerman  v. 
Stanley,  851. 

Filing,  wbat  constitutes.     See  Actions,  catchword,  *' Filing.'* 

Motion  to  dismiss.    See  catchword  ^^  Demurrer,*'  supra. 

Paragraphing,  failure  to  comply  with  rule  as  to,  cured  by  amendment. 
Montgomery  v.  King,  14. 

Parol  evidence,  plea  not  stricken  on  the  assumption  that  defendant  would  at- 
tempt to  sustain  it  by.     Union  Cen,  Ins.  Co,  v.  Wynne,  470. 

Statute  of  frauds,  demurrer  not  sustained  because  of  failure  to  show  com- 
pliance with,  non-compliance  not  appearing.    Id, 

POSSESSION.     See  Claim  ;  Sjectment ;  Title. 

POULAN.     See  Municipal  Corporations. 

POWERS.  See  Administrators;  Deeds;  Municipal  Corporations;  Principal 
and  Agent ;  Trusts, 

PRACTICE  IN  SUPERIOR  COURT.  See  Actions;  CeHiorari ;  Criminal 
Law;  Evidence;  Jurisdiction;  New  Trial ;  Pleading. 

Agreement  of  party  in  one  case  to  abide  result  of  another,  not  set  aside, 
when.    Jarrett  v.  McLaughlin,  256. 

Amendment,   practice  as  to.     See  Actions;  New  Trial;  Pleading. 

Argument  improper  here.  Jones  v.  State,  129.  Not  improper.  Jenkins  v. 
StaU,  523. 

Argument  on  main  case  before  consideration  of  traverse  to  answer  to  cer- 
tiorari.    Cobb  v.  State,  549. 

Argument ;  opening  and  conclusion,  on  demurrer  to  petition  for  injunction, 
not  allowed  to  defendant,  at  interlocutory  hearing  of  the  whole 
case,  no  error.     Boston  Mercantile  Co,  v.  OtUd-Carter  Co,  458. 
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PRACTICE  IN  SUPERIOR  COURT  — continued. 

Argument ;  requiring  counsel  to  read  to  court,  instead  of  to  jur>',  from  a  Su- 
preme Court  report,  not  error.     Godwin  v.  State,  569. 

Alignment,  time  for,  misdemeanor  case,  court  erred  in  limiting  to  less  than 
80  minutes.    Jonea  v.  State,  V29.  • 

Chaiige  of  court.     See  that  title. 

Continuance  because  of  non-return  of  interrogatories,  not  authorized  here ; 
due  diligence  not  shown.     Thompson  v.  ^ays,  110. 

Continuance,  discretion  of  court  as  to.     Johnson  v.  Thrower,  706. 

Continuance,  grant  of  new  trial  because  of  refusal  of,  reversed.  Thompson 
V.  Hays,  110. 

Continuance,  to  allow  further  time  to  give  notice  of  traverse  to  garnishee's 
answer,  refused.     Sims  v.  Price,  08. 

Continuance,  to  make  party,  after  death  of  one  of  the  parties,  when  not 
granted.     Chaifield  v.  Clark,  867. 

Default  entry  defaced  by  judge  running  pen  through  it,  treated  as  inadver- 
tent.    Albany  Pine  Products  Co,  v.  Hercules  Mfg.  Co.  270. 

I>efault  judgment,  no  jurisdiction  to  render,  where  no  legal  return  of  serv- 
ice ;  return  cured  by  amendment  at  trial  term,  error  to  refuse  to 
allow  defendant  to  demur  and  plead.  Pa.  Casualty  Co.  v.  Thomp- 
son, 241. 

Default  not  entered,  discretion  of  court  to  permit  filing  of  plea.  Cham- 
bliss  v.  Limngston,  257  ;  Albany  Pine  Products  Co,  v.  Hercules  Mfg, 
Co.  271. 

Demurrer,  practice  as  to.    See  Pleading, 

Dismissal  of  creditors*  petition,  those  not  actual  parties  need  not  be  con- 
sulted as  to.     Rumble  v.  Tyus,  209. 

Disqualification  of  judge  to  attest  affidavit.     Edrntrndson  v.  Stale,  195. 

Inspection  of  premises,  party  requesting,  not  entitled  to  object  to  impres- 
Bion  made  thereby.     Collinsville  Co,  v.  PhiUips,  838. 

Mistrial  on  account  of  woman  crying,  not  declared;  assignment  of  error, 
insufficient.     Clements  v.  State,  647. 

Mistrial,  remarks  of  counsel,  as  ground  for.    Jones  v.  State,  129. 

Opening  and  conclusion  of  argument.    See  catchword  "  At^ment,**  supra. 

Order  of  introducing  evidence,  discretion  of  court  as  to.  Boston  Mercantile 
Co,  V.  Ould-Carter  Co,  458. 

Reopening  case,  to  receive  evidence,  discretion  as  to.     Roberts  v.  State^  146. 

PRACTICE  IN  SUPREME  COURT. 
Affidavits  and  documents  not  in  brief  of  evidence,  but  specified  and  sent 

up  as  independent  parts  of  the  record,  not  considered.    Roberts 

V.  Heinsohn,  685. 
Affidavits  as  to  n^atters  not  in  the  record.     Brown  v.  Atlanta,  499. 
Affidavits  sent  up  with  record  but  not  properly  identified,  not  considered. 

Town  cf  Poulan  v.  A,  C,  L.  R.  Co.  605. 
Agreement  of  counsel,  not  cause  court  to  consider  stenographic  report  not 

duly  approved  as  brief  of  evidence.     George  v.  State y  504. 
Agreement  of  party  in  one  case  to  abide  result  of  another,  effect  of.    Jar- 

rett  v.  McLaughlin,  256. 
^Vssignment  of  error  argumentative  and  not  confined  to  error  complained 

of  ;  not  good  objection  here.     Collinsville  Co.  v.  Phillips,  880,  835. 
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PRACTICE  IN  SUPREME  COURT  — continued. 

Assignment  of  error^  as  to  order  ovemiling  motion  for  new  trial :  *^  to  which 
order  defendant  excepted  and  now  excepts  and  assigns  the  same 
as  error,"  sufficient.     Rigell  v.  Sirmana,  466. 

Assignment  of  error  as  to  direction  of  verdict.    Anderson  v.  Newton^  ^19. 

Assignment  of  error  as  to  injunction,  what  sufficient ;  former  decisions  col- 
lected.   Id.  618. 

Assignment  of  error  not  insisted  on,  treated  as  abandoned.  Williams  v. 
Stale,  683. 

Assignment  of  error  not  referred  to  in  brief,  treated  as  abandoned.  Tarver 
Y.  StaUy  404. 

Assignment  of  error,  th»(  the  court  ruled  out  evidence  ^*  tending  to  show,'* 
etc.,  and  not  setting  forth  the  evidence,  literally  or  in  substance, 
not  considered.    Lamar,  668. 

Assignment  of  error.    See  catchword  "Grounds,'*  under  New  Trial, 

Bill  of  exceptions  at  variance  with  record,  record  controls.  Ga,  So,  R.  Co, 
V.  Pritehard,  820. 

Bill  of  exceptions  certified  by  judge  who  did  not  make  ruling  to  which  pen- 
dente lite  exceptions  were  taken,  but  who  rendered  final  judgment, 
not  dismissed.     Hall  County  v.  Gilmer,  178. 

Bill  of  exceptions,  date  not  necessary  part  of  judge's  certificate  to.  Clegg 
Lumber  Co,  v.  A,  A'B,  R.  Co,  604. 

Bill  of  exceptions ;  direct  exception  to  verdict,  as  contrary  to  law  and  evi- 
dence, not  considered.    Bashinski  v.  State,  610. 

Rill  of  exceptions  direQt,  without  motion  for  new  trial,  not  lie  as  to  rulings 
not  necessarily  controlling  verdict.  119  Gcu  896,  disapproved.  (See 
dissent.)     Hendetson  v.  State,  789. 

Bill  of  exceptions  dismissed  because  of  delay  in  transmitting  transcript  of 
record,  caused  by  counsel     Budden  v.  Brooks,  882. 

Bill  of  exceptions  dismissed,  certiorari  afterwards  applied  for,  too  late  here. 
64  Ga.  458,  distinguished.     White  v.  State^  608. 

13111  of  exceptions  dismissed  with  direction  that  all  proceedings  in  the  case  be 
vacated.     Edmondson  v.  State^  194. 

Bill  of  exceptions  not  dismissed  because  judge's  certificate  bears  date  prior 
to  judgment  complained  of,  when.     Clegg  v,  A.  A  B.  R.  Co.  608. 

Bill  of  exceptions  not  dismissed  because  part  of  record  was  incorporated  in 
it,  instead  of  being  specified  to  be  transmitted  by  clerk.     CoUlns- 
^viUe  Co.  V.  PhiUips.  830,  836. 

Bill  of  exceptions  not  dismissed  for  failure  to  file  brief  of  evidence  in  due 
time.    RigeU  v.  Sirmans,  466. 

Bill  of  exceptions  not  dismissed  for  want  of  approved  brief  of  evidence,  but 
judgment  affirmed  because  no  exception  was  determinable  without 
iU    Stansetl  v.  Mchts.  Bank,  278. 

Bill  of  exceptions  premature.    See  catchword  **  Final,**  infra. 

Bill  of  exceptions,  when  not  dismissed  because  jurisdiction  of  party  served 
was  not  shown.    Jones  v.  McCrary,  282. 

Bill  of  exceptions  reciting  tender  thereof  to  judge  in  80  days,  treated  as  ten- 
dered In  that  time,  where  nothing  furtlier  appears  as  to  time  of  ten- 
der.    Clegg  Lumber  Co.  y.  A.  &  B.  R.  Co,  604. 

BUI  of  exceptions,  service  of.     See  catchword  "  Service,**  Infra. 
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PRACTICE  IN  SUPREME  COVRT — continued. 

Bill  of  exceptions,  typographical  error  in.  Clegg  Lumber  Co.  v.  A.  A  B.  R. 
Co,  693. 

Bill  of  exceptions.  See  catchwords,  '*  Final,"  **  Pendente  lite  exceptions,'^ 
infra. 

Brief  of  argument,  assignment  of  error  not  referred  to  in,  treated  as  aban- 
doned.    Tarver  v^  State,  494. 

Brief  of  evidence.    See  catchword  "  Evidence,'*  infra. 

Certificate.    See  catchwords  **  Bill  of  exceptions,' '  supra. 

City  court,  writ  of  error  from.     See  CU^  Courts, 

Date  not  necessary  part  of  judge's  certificate  to  bill  of  exceptions;  certifi- 
cate antedating  judgment  complained  of,  not  cause  dismissal,  when. 
Clegg  Lutnber  Co,  y.A.  d  B.  B.  Co,  608. 

Decisions  by  less  than  six  Justices,  weight  of.    Edwards  v.  State,  544. 

Demurrer,  refusal  to  allow  amendment  to,  not  final  judgment.  Henderson 
V.  State,  46b. 

Direction,  on  afiirmance,  that  plaintiff  write  off  certain  personalty  recovered 
in  trover.  Wolff  v.  Sampson,  400.  That  injunction  be  modified. 
Town  of  Poulan  v.  Atl.  R.  Co,  612. 

Direction,  on  dismissal,  that  all  proceedings  in  the  case  be  vacated.  Ed- 
mondson  v.  Stale,  194. 

Dismissal.     See  catchwords  **  Bill  of  exceptions,"  supra. 

Documentary  evidence  not  properly  sent  up.  Town  of  Poulan  v.  A.  C,  L. 
n,  Co.  606 ;  Roberts  v.  Heinsohn,  685. 

Error  harmless,  not  cause  reversal.  Bale  v.  Todd,  99 ;  Steele  v.  Cen,  R.  Co. 
287  ;  McWhorter  v.  O'Neal,  247  ;  WhUe  v.  So.  R.  Co.  358 ;  SeUers 
V.  Sav.  R.  Co.  886 ;  Parker  v.  Ballard,  441. 

Error  induced  by  conduct  of  party,  he  can  not  complain  oL  Steed  v.  State, 
569. 

Error  in  favor  of  excepting  party,  not  cause  revezisaL  Strickland  v. 
Hutchinson,  396. 

Error  typographical,  in  bill  of  exceptions.  Clegg  Lumber  Co.  v.  A.  A  B.  R. 
Co.  608. 

Evidence ;  affidavits  or  other  documents  not  properly  identified,  or  not  made 
part  of  brief  of  evidence,  not  considered,  though  specified  in  bill  of 
exceptions.  Town  of  Poulan  v.  A,  C.  L.  R.  Co.  606 ;  Roberts  v. 
Heinsohn,  685. 

Evidence,  agreement  of  counsel  not  cause  court  to  consider  stenographic  re- 
port not  approved  by  trial  judge  as  brief  of.     George  v.otate,  604. 

Evidence,  brief  of,  not  filed  before  time  for  hearing  motion  for  new  trial, 
ground  for  dismissing  the  motion,  not  for  dismissing  writ  of  error. 
Rigell  v.  Sirmans,  455. 

Evidence,  brief  of,  not  iii  legal  form,  or  not  appearing  to  have  been  ap- 
'  proved,  exceptions  dependent  on  it  not  considered.       McComb  v. 
Hines,  246 ;  Stansell  v.  Bank,  278. 
Evidence,  brief  of,  should  not  contain  objections  to  testimony,  motions,  rul- 
ings, testimony  to  which  objections  were  sustained,  or  colloquies 
between  court  and  counsel.     McComb  v.  Hines,  246. 
Final  disposition  of  case,  not  made  by  judgment  on  motion  for  new  trial  of 
issue  formed    by  traverse  to  answer  to  certiorari.        BuV<Ul  v. 
Brogden,  411. 
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PRACTICE  IN  SUPREME  COVRT--- continued, 

Final  disposition  of  case,  not  made  by  refusal  to  allow  general  demurrer  to 
petition  to  be  amended.    Henderson  v.  State^  465. 

Final  dispoisition  of  case,  where  sustaining  a  motion  would  have  been,  the 
movant  was  entitled  to  have  the  judgment  overruling  it  reviewed, 
though  the  case  had  not  been  finally  disposed  of.  M<Uhew$  v. 
Rountree,  330. 

Final  judgment  necessary  before  review  of  allowance  of  amendment  to 
caveat,  or  of  ruling  as  to  continuance.    Id. 

Final  judgment  necessary  before  review  of  judgment  overruling  demurrer 
to  answer,  where  the  judge  held  that  the  answer  presented  an  Issue 
of  fact,  and  referred  it  to  a  jury.  Mineral  Bluff  Board  of  Edn^  v. 
Mineral  Bluff,  669. 

Final  judgment,  refusal  to  allow  general  demurrer  to  petition  to  be  amended 
is  not,    Henderson  v.  State,  466. 

Jurisdiction  wanting  in  trial  court,  which  entertained  jurisdiction  by  con- 
sent of  parties,  judgment  reversed.  Ragan  v.  Standard  Scale 
Co.  16. 

Par^  insane  and  without  guardian  or  next  friend ;  when  not  ground  for  dis- 
missal.   Jonee  v.  McCrary,  282. 

Pendente  lite  exceptions  certified  by  one  judge,  final  bill  of  exceptions  by 
another.     Hall  County  v.  Gilmer,  173. 

Pendente  lite  exceptions,  error  may  be  assigned  on,  in  Supreme  Court, 
though  not  assigned  on  them  in  the  final  bill  of  exceptions.     Id, 

Precedents;  value  of  "physical  precedents."    Henderson  v.  State,  744,  751. 

Premature  bill  of  exceptions.     See  catchword  ** Final,''  supra. 

Question  not  made  in  trial  court,  not  passed  on.     Sav.  R.  Co.  v.  Talbot,  378. 

Record  controls,  when  at  variance  with  bill  of  exceptions.  Oa.  So,  R.  Co. 
V.  Pritchard,  320. 

Record,  delay  in  transmitting  transcript,  held  to  have  been  caused  by  coun- 
sel, writ  of  error  dismissed.     Budden  v.  Brooks,  882. 

Record.     See  catchword  »*  Affidavits,"  supra. 

Service  of  bill  of  exceptions  by  leaving  copy  at  residence  of  agent  or  officer 
of  coiporatiou,  not  service  on  the  corporation.  Anderson  v.  Albany 
R.  Co.  318. 

Service  personal,  of  bill  of  exceptions,  shown  by  sheriff's  return,  presump- 
tion that  he  did  not  exceed  his  authority ;  writ  of  error  not  dis- 
mlned  on  the  ground  that  it  was  not  shown  that  the  party  resided 
in  the  county.    Jones  v.  McCrary,  282. 

Verdict  not  reviewed  without  motion  for  new  trial.     Bashinski  v.  State,  510. 

Writ  of  error  from  city  court.    See  City  Courts. 

Writ  of  error,  origin,  scope,  and  purpose  of,  discussed.  (Dissenting  opin- 
ion.)   Henderson  v.  State,  749. 

PRESCRIPTION.     See  TUle, 

*     Right  to  possession  postponed  to  death  of  life-tenant,  prescription  not  run 
until  right  of  enjoyment  accrued.     Callaway  Y.*Irvin,  844. 

PRESUMPTIONS.    See  Title,  catchword  *' Possession  ;"   Trusts. 

Authority  not  intended  to  be  exceeded  as  to  extent  of  interest  conveyed  ; 
presumed  In  case  of  administrator's  deed.  CotlinsviUe  Co,  v. 
PhiUips,eS\. 
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PRESUMPTIONS—  con^mi/ed. 
Cbai^  of  court  presamed  to  include  all  requisite  instrQctions,  where  not 

excepted  to.     Smiley  v.  Padgett,  30. 
Common  law  presumed  to  prevail  in  another  State,  where  the  contrary  not 

shown.     So,  B.  Co.  v.  Cunning?iam,  90 ;  Bailey  v.  Devine,  653. 
Deed  recitals,  when  not  presumed  to  be  true.    Lanier  v.  Hebard,  626. 
Guilt  not  presumed  from  conviction  of  codefendant,  refusal  to  charge  to  this 

effect,  error  here.    Mixon  v.  StaUy  682. 
Negligence,  presumption  of.    See  Railroads, 
Notice  of  defect,  when  presumed.    IdleU  v.  Atlanta^  821. 
Officer's  authority,  presumption   that   it   was   not  exceeded.       Janet  v. 

McCrary,  282.    See  CoUinsviUe  Co.  v.  Phillips,  831. 
Seal  of  corporation,  presumption  from,  as  to  authority  of  officer  using.     BaXe 

V.  Todd,  108. 
Seal,  presumption  from,  as  to  consideration.     Van  Dyke,  600 ;  Cooley  v. 

2£o8s,  710. 

PRINCIPAL  AND  AGENT, 
Action  by  agent ;  caretaker  of  premises  for  owner  wa«  not  entitled  in  his 

own  name  to  injunction  to  prevent  third  person  from  evicting  him. 

Chalfieid  v.  Clark,  867. 
Admissions  of  agent.     See  Evidence, 
Authority  of  agent,  limitations  of,  in  insurance  policy.     Jokrison  v.  ^tna 

Ins,  Co,  404. 
,  Declarations  of  agent.    See  Evidence. 
Husband's  agency  for  wife,  what  sufficient  to  show.     Pinkston  t.  Cedar 

HiU  Co.  303. 
Insurance  agent's  powers,  limitations  of.     Johjison  v.  ./Etna  Ins,  Co,  404. 
Knowledge  by  agent,  when  imputable  to  principal.    Johnson  v.  JEtna  Ins. 

Co.  406. 
Loan,  agent  in  negotitations  for,  was  agent  for  borrower,  not  for  lender, 

though  rendering  services  as  attorney  for  protection  of  lender. 

Turner  v.  Turner,  11. 
Note  under  seal,  undisclosed  principal  not  liable  on ;  and  the  payee  could 

not  disregard  it  and  hold  him  liable  for  a  loan  for  which  it  was 

given.     Van  Dyke,  687. 
Sale  to  agent  of  undisclosed  principal.    Pinkston  v.  Cedar  Hill  Co.  302. 
Service  of  process  on  agent.    Anderson  v.  Albany  R.  Co.  319. 
Telegraph  company,  agency  of,  for  sender  of  message  ;  sender  bound  by 

offer  incorrectly  transmitted,  when.     Cen^  R.  Co,  v.  Gortatowsky 

371. 
Undisclosed  principal  liable  for  contract  of  agent.     This  rule  not  applied  to 

contract  under  seal  (note).     Van  Dyke,  686. 
Undisclosed  principal  (wife)  receiving  benefit  of  goods  sold   to  husbandU 

liable  to  vendor.    Pinkston  v.  Cedar  HiU  Co.  302. 
Waiver,  authority  of  agent  to  make.    Johnson  v.  jEtna  Ins.  Co,  404. 

PRINCIPAL  AND  SURETY. 
Builder's  contract,  action  on,  against  surety.    Adams  v.  Haigler,  609. 
Contribution ;  limitation  of  action  by  surety  against  cosureties ;  20  years 
limitation  as  to  rights  accruing  under  statutes,  not  apply.     Bigt^  ▼. 
Douglas,  637. 
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PKINCIPAL  AND  SVHETY-^  continued. 
Contribution,  surety  entitled  to,  may  sue  cosureties  on  the  written  evidence 

of  debt,  or  on  implied  contract.    Id. 
Guaranty  and  suretyship  distinguished  ;   contemporaneous  agreement,  writ« 

ten  under  the  contract  of  another,  to  *^ guarantee^*  its  fulfilm^^nt, 

not  resting  on  an  independent  consideration,  was  one  of  suretyship. 

Fields  V.  WiUis,  275. 
Indorser  for  accommodation  is  a  mere  surety.    Bigby  v.  Douglas^  637. 
Novation  releasing  surety  for  performance  of  building  contract,  facts  bere 

not  constitute.     Adams  v.  Haigler^  659. 
Risk  of  surety  for  performance  of  builder^s  contract,  as  affected  by  acts  of 

opposite  party.    Id. 
Subrogation  of  surety  who  has  paid  debt.     Bigby  v.  Douglas^  638. 

PRIORITY.     See  Banks, 

PRIVILEGED  COMMUNICATIONS.    See  LibeL 

PROCESS.    See  Service, 
Amendment  of.     Ga.  So.  R.  Co.  v.  Pritchard.  820.  * 

Court  not  named  in  process  signed  by  clerk  of  two  courts,  except  in  the  title 

of  the  judge  in  whose  name  it  bears  test,  amendment  not  necessary, 

when.     Id. 
Defective  copy,  where  original  is  correct.      Ruling  in  20  Ga,  581,  discussed. 

Id.  823. 
Rule  nisi  is,  iu  proceeding  to  foreclose  mortgage ;  issuance  of  process  by 

clerk  as  iu  ordinary  suits,  not  necessary.     Montgomery  v.  King,  14. 

PROCESSIONING. 
Acquiescence  in  line  seven  years,  evidence  Insufficiente  to  show.     Catoosa 
Spring  Co.  v.  Webb,  33 

PROFANE  LANGUAGE.     See  Criminal  Law. 
PROMISSORY  NOTES. 
Agent^B,  under  seal,  undisclosed  principal  not  bound  by.     Van  Dyke,  686. 
Cancellation  of,  effected  by  verdict  and  judgment  in  favor  of  party  sued  on. 

House  V.  Oliver,  784. 
Consideration,  failure  of ;  proof  of  paix)!  agreement  as  to  insurance  policy 

for  which  note  was  given,  inadmissible  to  show.     Union  Cen.  Ins. 

Co.  V.  Wynne,  470. 
Consideration  of.    See  Contracts. 
Duress,  as  defense  to  action  on.    Bailey  v.  Devine,  653. 
Homestead  waiver  in,    rights    under,  as    against  bankrupt.        Wright  v. 

Home,  86. 
Indorser  for  accommodation  is  a  mere  surety.    Bigby  v.  Douglas,  637. 
Parol  evidence  not  admitted  to  graft  condition  on.     Union  Cen.  Ins.  Co. 

V.  Wynne,  470. 
Sealed,  presumption  as  to  consideration  for.     Van  Dyke,  686. 

PROXIMATE  CAUSE.     See  Negligence. 

PUBLIC  POLICY.    See  Contracts. 

PUNISHMENT.    See  Criminal  Law, 

QUANTUM  MERUIT.    See  Actions. 

Digitized  by  CjOOQIC 


956  INDEX.  (123 

RAILROADS.     See  Datnages;  Master  and  Servant;  Negligence. 

Action  against ;  defense  set  up  by  demurrer  which  was  overruled  sboold  not 
have  been  given  in  charge.    8im9v.  Oa.  Ry,  Co.  643. 

Action  against ;  new  cause  of  action  not  Introduced  by  amendment  W.  & 
A.  R.  Co.  V.  Bumham,  28 ;  Ga.  R.  Co.  v.  Reeoes,  697. 

Action  in  justice^s  court  for  loss  of  or  damage  to  goods  by,  Civil  Code, 
§  4180,  as  to  proof  etc.  in  suit  on  open  account,  does  not  apply  to. 
Lowe  Co.  V.  Cen.  R.  Co.  712. 

Allegations  as  to  negligence  of,  in  action  for  injury  by  train,  too  genend. 
8o.  Ga.  R.  Co.  v.  RyaU,  330. 

Baggage  not  delivered  on  demand,  burden  on  carrier  to  account  for  the  de- 
fault.    So,  R.  Co.  V.  Edmundson^  474. 

Baggage  stored  by  carrier  in  baggage-room  for  two  weeks  after  arrival,  lost, 
and  disappearance  not  accounted  for ;  liability  of  carrier.    Id.  476. 

Bill  of  lading  defined.     Sellers  v.  Sav.  R.  Co.  389. 

Bridge  too  low,  action  for  injury  from ;  nonsuit  proper.  Steele  v.  Cen.  R. 
Co.  237. 

Cattle  killed.     See  catchword  «' Stock,'*  infra. 

Common-law  liability  of  carrier,  discussed ;  presumed  to  exist  in  another 
State,  where  contrary  not  shown.     So.  R.  Co.  v.  Cunningkamy  90. 

Condemnation  by  municipal  corporation  for  the  purpose  of  opening  street 
across.     Town  of  PoxUan  v.  A.  C,  L.  R.  Co.  606. 

Conductor's  conduct  provoked  by  passenger,  employer  not  liable  for, 
when.    Macon  R.  Co.  v.  Mason^  776. 

Consignor  without  title  or  rightful  possession  ;  true  owner  may  reclaim  the 
goods  without  paying  freight  charges.     So,  R.  Co.  v.  TaJbat^  378. 

Contract  as  to  freight  rate,  mistake  in,  as  defense.  Cen.  H.  Co.  ▼,  Oorta- 
towaky^  366. 

Crossing,  pedestrian  struck  by  train  at ;  error  in  setting  aside  second  recov- 
ery.    Sawyer  v.  Ga.  R.  Co.  261. 

Dead  body,  action  for  negligence  in  transportation  of,  good  as  against  de- 
murrer here.    i.  &  N.  R.  Co.  v.  WilaoUy  62. 

Delivery  by  mistake  of  carrier,  to  one  not  entitled  to  receive  goods  consigned; 
carrier  liable.    Sellera  v.  Sav.  R.  Co,  386. 

Delivery ;  carrier  may  require  p]*esentation  of  bill  of  lading  and  identifica- 
tion of  person  claiming  goods,  before  delivery.    Id. 

Demurrage ;  evidence  too  indefinite  to  warrant  verdict  for  fixed  amount, 
though  authorizing  a  finding  that  some  amount  was  due.  Clegg 
Lumber  Co.  v.  A.  &  B.  R.  Co.  603. 

Depot  platform  unsafe,  owner  under  no  duty  to  injured  party  here.  Chatta- 
nooga So.  R.  Co.  V.  Wheeler,  41. 

Depot,  protection  of  one  waiting  to'meet  passenger  at,  duty  of  railroad  com- 
pany as  to.    Atlc.  R.  Co.  v.  Oroens,  39. 

Employee  hurt  by  adopting  dangerous  alternative  In  attempting  to  escape 
impending  danger,  company  liable  for  negligence  causing  the  emer- 
gency.    W.  A  A.  R.  Co.  V.  Bryant,  77. 

Employee  injured ;  proper  instructk>ns  to  jury  as  to  ordinary  care,  etc.  Sar^ 
dera  v.  Cen.  K.  Co.  764. 

Fire  from  locomotive,  suits  for  damages  from.     Swindell  v.  Ala,  Mid.  R.  Co. 
311 ;  Hendricks  v.  So.  R.  Co.  342. 

Fxeight  charges,  carrier's  lieu  for,  not  attach  to  goods  consigned  by 
wrongfully  hi  possession.     Sav.  R.  Co.  v.  Talbot,  378. 
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RAILROADS  —  continued. 

Freigbt  overcharge,  evidence  in  suit  for,  insufficient  to  identify  shipments  or 
diow  payment  under  protest,  etc.    So.  R,  Co,  v.  Ellis,  614. 

Incorporation  of ;  title  of  act  **to  incorporate"  company  "and  to  define  its 
rights,  powers  and  privileges,  and  for  other  purposes,"  covered 
provisions  ratifying  city^s  grant  of  privileges,  etc.  Bonner  v.  Mil" 
ledgeville  R.  Co.  115. 

Jolt  or  jerk  of  train,  injury  from.  W,  <fc  A.  R,  Co.  v.  Burnham,  28  ;  So.  R. 
Co.  V.  Cunningham,  90 ;  Oa.  R,  Co,  y.  Reeves,  697. 

Libel  suit,  on  account  of  circular  posted  in  railway  offices,  instructing  con- 
ductors not  to  honor  certain  tickets  not  surrendered  by  a  discharged 
conductor.     Sheflall  v.  Cen.  R.  Co.  689. 

Licensee  on  depot  platform,  liability  for  injury  to.  AUc,  ti.  Co,  v.  Owens, 
398.     See  ChaUanooga  R,  Co.  v.  Wheeler,  41. 

Lien  for  freight  charges,  not  attach  to  goods  consigned  by  one  in  wrongful 
possession.     Sar.  R.  Co.  v.  Talbot,  878. 

MiUedgeville  Railway  Company,  and  Milledgevllle  and  Asylum  Dummy  Rail- 
road Company,  charter  powers  of.  Bonner  v.  MilledgeviUe  R.  Co. 
115. 

Mixed  train  (freight  and  passenger),  relative  duties  of  carrier  and  passenger, 
as  to  care  to  avoid  injury  from.     So.  R.  Co.  v.  Cunningham^  95. 

Nuisance  from  construction  of  tracks  and  terminals  in  street;  injunction 
granted  only  to  persons  sustaining  injury  not  shared  by  the  public. 
Coker  v.  AU.  R.  Co.  483,  488. 

Passenger^s  attendant,  or  one  waiting  at  station  to  meet  passenger,  duty  of 
railroad  company  as  to.     Atlc.  R.  Co.  v.  Owens,  394. 

Passenger^s  baggage,  liability  for  loss.     See  catchword  ^*  Baggage,"  supra. 

Passenger  hurt  in  alighting ;  action  for  damages.  W.  <{;.  A.  R.  Co.  v. 
Bumham,  28  ;  White  v.  .So.  R.  Co.  368 ;  Seaboard  Ry.  v.  Olsen,  612 ; 
Go.  R.  Co.  V.  Reeves,  697 ;  Macon  R.  Co.  v.  Vining,  770. 

Passenger  hurt  in  alighting,  allegation  by,  that  the  distance  from  car  step  to 
platform  was  "  more  than  an  ordinary  step,"  etc.,  was  a  mere  con- 
clusion, and  matter  for  special  demurrer.  Seaboard  Ry.  v.  Olsen^ 
612. 

Passenger  hurt  in  alighting ;  cause  of  action  not  changed  by  amendment  as 
to  manner  of  leaving  train.  W.  <fc  A.  R.  Co.  v.  Bumham,  28. 
Not  changed  by  amendment  here.     Ga.  R.  Co.  v.  Reeves,  697. 

Passenger  on  mixed  train  (freight  and  passenger) ;  rule  as  to  diligence  re- 
quired of  carrier  and  of  passenger.     So.  R.  Co.  v.  Cunningham,  95. 

Passenger  provoking  conductor,  not  entitled  to  hold  employer  liable,  when. 
Mac.  R.  Co.  V.  Mason,  776. , 

Passenger ^s  tender  of  a  Canadian  coin,  to  pay  his  fare,  declined  by  con- 
ductor, and  the  passenger  arrested,  on  the  ground  that  it  waa 
counterfeit;  action  for  damages.     Sims  v.  Ga.  Ry.  Co,  643. 

Pedestrian  struck  by  train  at  crossing  ;  recovery  warranted.  Sawyer  v.  Go, 
R.  Co.  251. 

Premises  unsafe,  owner  under  no  duty  to  injured  party  here.  ChaUanooga 
So.  R.  Co.  V.  Wheeler,  41. 

Premises  unsafe,  rule  as  to  owner's  liability  ;  applied  where  one  who  went 
to  depot  to  meet  pasf^enger  was  struck  by  trunk  negligently  handled 
by  a  porter  of  the  railroad  company.     AHc.  R.  Co.  v   Owens,  893. 
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RAILROADS— conimwed. 

Presumption  against  carrier,  as  to  negligence,  at  common  law,  presumed  to 
exist  in  another  State,  when  contrary  not  shown.  So.  R.  Co.  v. 
Cunningham^  90. 

Presamption  against  carrier,  where  baggage  not  delivered  on  demand.  So. 
K.  Co,  V.  Edmundson^  474. 

Presumption  against  j  Civil  Code,  §2321,  imposes  burden  of  proving  observ- 
ance of  such  diligence  as  was  due,  not  that  none  was  due.  HaU  v. 
W.  &  A.  R.  Co,  218. 

Presumption  against,  rebutted  (homicide  cases).  Id, ;  White  v.  So.  R.  Co. 
363. 

Proximate  cause  of  injury  to  one  who,  to  avoid  collision,  jumped  from  a  car 
of  one  company  to  the  track  of  another  company,  whose  train 
struck  him,  was  negligence  of  the  former  company.  W,  d  A.  R. 
Co.  V.  Bryant,  77. 

Road  across  track,  injunction  to  prevent  county  commissioneiB  from  estab- 
lishing, refused ;  statutory  remedy  ample.  AtL  R.  Co.  v.  Redwine^ 
736. 

Rock  throwing  or  shooting  at  car,  sufficiency  of  indictment  for.  AUen  v. 
State,  499. 

Service  of  process  on.     Anderson  v.  Albany  R.  Co.  819. 

Station.     See  catchword  ^^  Premises, ^^  supra. 

Stock  killed  ;  failure  to  allege  ownership  is  cause  for  special  demurrer.  So. 
Ga.  Ry.  Co,  v.  Rycds,  330. 

Stock  killed,  verdict  against  railroad  company  warranted.  AU.  R,  Co.  v. 
Smithy  423 ;  So.  R.  Co.  v.  Henry,  642.  Charge  of  court,  as  to  re- 
buttal of  presumption,  and  as  to  what  must  be  shown  as  to  dili- 
gence, required  too  much.  AtX.  R.  Co.  v.  Hudson,  108 ;  Atk.  R. 
Co,  v.  Waycrosa  Elec.  Co.  613. 

Street  across  railroad,  injunction  to  prevent  municipal  corporation  from 
opening  without  compensation,  proper.  Tovm  qf  Poulan  v.  A,  C. 
L.  R,  Co.  605. 

Street  across  railroad,  not  inconsistent  with  railroad  company^s  use.     Id. 

Street  across  railroad,  power  of  condemnation  for,  under  general  condemna- 
tion provisions  in  town  charter ;  constitutionality.     Id. 

Street-car  striking  wagon ;  issues  of  negligence,  for  jury.  Macon  R,  Co.  v. 
Streyer,  279. 

Street,  nuisance  in,  by  construction  of  tracks,  etc.     Coker  v.  AU.  R.  Co.  488. 

Streets,  power  to  lay  track  in.     See  catchword   "Ti*ack,**  infra. 

Trespasser  on  track,  duty  as  to ;  verdict  directed  for  defendant,  in  action 
for  homicide  of.     HaU  v.  W.  d  A.  R.  Co.  218. 

Track  crossing.     See  catchword  *' Crossing,''  supra. 

Track,  power  to  lay,  whether  exhausted  by  first  use ;  effect  of  subsequent 
municipal  grant  of  power.     Bonner  v.  MUledgemlle  R.  Co.  117. 

Tracks  and  terminals  in  street,  when  a  nuisance.      Coker  v.  AtL  R.  Co.  488. 

Warehouse,  action  against  railroad  company  for  damage  to  goods  stored 
in.     W.  A  A.  R.  Co.  v.  Branan,  692. 

Way-bill  defined.     Sellers  v.  Sav.  R.  Co,  389. 

RAPE.     See  Cnminal  Law, 
RATIFICATION.     Sec  Sales. 
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RECEIVER. 

Action  by  minority  stockholders  of  insolvent  corporation  9«:ainst  directors 
and  receiver,  when  maintainable ;  proper  joinder  of  defendants. 
Weslosky  v.  Quarterman,  312. 

Action  by  ;  rule  that  express  authority  from  court  is  necessary  for,  not  ap- 
plied to  petition  for  injiinction.     Vestel  v.  Tasker^  213. 

Administrator's  purchase  of  property  of  intestete's  estate,  at  i-eceiver's  sale, 
not  Toid;  could  be  attacked  only  by  heirs  or  creditors.  Collins^ 
viUe  Co,  V.  PhiUips,  882,  845. 

Bankruptcy  law,  as  affecting  appointment  of,  under  insolvent  traders*  act. 
Boston  Mercantile  Co.  v.  Oidd-Carter  Co.  458. 

Deed  of,  admissible  for  plaintiff  in  ejectment,  though  defendant  was  no 
party  to  action  resulting  in  decree  under  which  the  receiver  sold. 
CoHinsville  Co.  v.  Phillips,  882. 

Deed  of,  to  property  not  in  receiver's  possession  at  time  of  sale,  when  ad- 
missible:    Id. 

Discretion  of  court  as  to  disposition  of  assets  in  hands  of.  Rumble  v.  Tyus, 
295. 

Injunction  against  interference  with  property  in  possession  of.  Vestel  v. 
Tosher,  218. 

RECORD.    See  Deeds;  Evidence;  Homestead;  Practice  in  Supreme  Court, 

REDEMPTION.    See  Taxes. 

REFORMATION.    See  Contracts;  Equity. 

RELATIONSHIP.    See  Evidence. 

RELIGIOUS  ASSOCIATIONS.    See  Church. 

RELIGIOUS  WORSHIP,  DISTURBANCE  OF,    See  OHminal  Law. 

REMAINDER.    See  Estates;  Trusts. 

REMEDIES.    See  Actions;   Equity;    Ir^nction;   Mandamus;-  Ne  Exeat; 
Pleading;  Practice. 

REMOVAL  OF  CAUSE. 
Non-resident  defendant  is  not  etitled  to,  because  of  diverse  citizenship, 
when  resident  codefendant  is  an  indispensable  party  against  whom 
substantial  relief  is  prayed.     Paulk  v.  Ensign-Oskamp  Co.  467. 

RENT.     See  Landlord  and  Tenant. 

RESCISSION.     See  Contracts;  Sales. 

RES  GESTAE.     See  Evidence. 

RESIDENCE,     ^e  Jurisdiction ;  Service. 

RES  JUDICATA.     See  Judgments. 

RIPARIAN  RIGHTS.     See  Water. 

ROADS. 

Alternative  law ;  acts  of  1891,  1896,  1898,  and  1908,  construed.    MaxweU 

V.  WiUis,  319. 
Alternative  law  in  code,  not  repealed  by  subsequent  acts.    Id. 
Decatur  county,  not  within  provisions  of  act  of  1903  as  to  roads.    Id^ 
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ROADS  —  continued. 
Establishment  of ;  remedy  of  landowner  objecting.    AtL  JL  Co.  v.  Reiwine^ 

786. 
Injunction  against  establishing,  refused  ;  statntoiy  remedy  ampk .     Id. 
Minor^s  duty  to  work  or  pay  commutation  tax.     MaxweU  y.  WiUiHy  319. 

RULE  NISI.    See  New  Trial j  Process, 

SALES.     See  CotUracts;  Deeds;  Homestead;  Liquors, 

Acre,  not  tract,  sale  by,  where  the  entire  description  was:  "838  acres  of 
land  in  the  southeast  corner  of*  a  specified  lot.  Deficiency  en- 
titled purchaser  to  proportionate  reduction  in  price.  Strickltind 
V.  Hutchinson,  896.    See  CoUinsviUe  Co,  v.  PhiUips,  889. 

Administrator's  purchase  of  property  of  his  intestate's  estate  at  receiyer^s 
sale,  not  void ;  could  be  attacked  only  by  heirs  or  creditors.  Col- 
linsiciUe  Co.  v.  Phillips,  882, 845. 

Administrator's.     See  Administrators. 

Agent's  purchase  on  crecfit  in  his  own  name,  liability  of  undisclosed  prin- 
cipal.    Pinkston  v.  Cedar  HUl  Co.  302. 

Auction  sale  completed  on  fall  of  hammer  and  acceptance  of  bid.  Mallard 
y.  Curran,  874. 

Description  in  contract  of  sale :  "  424  acres  of  land  in  Tattnall  county,  .  . 
to  include  my  share  of  the  crops  now  growing  on  said  land,"  too 
indefinite  to  meet  statute  of  f muds.     Tippins  v.  Phillips,  417. 

Description  too  indefinite  in  bond  for  title  ;  obligor  suing  for  purchase- 
money  can  not  object.  Strickland  v.  Hutchinson,  899.  See  Deed, 
catchword,  "Description." 

Fraud  in  ;  remedies  of  yendor.     Silvey  v.  Tift,  816. 

Innocent  purchaser ;  rule  that  one  of  two  innocent  persons  who  pnu  it  in 
the  power  of  a  third  person  to  inflict  injury  must  bear  ihe  loss,  not 
apply  here.     Bennett  v.  So,  Pine  Co,  625. 

Land  sale  by  acre,  not  tract,  shown  here.    Strickland  v.  Hutchinsor^  396. 

Option  to  buy.     See  Contracts. 

Order  for,  passed  in  vacation,  void,  tinder  facts  here,  and  subject  to  col- 
lateral attack.     CaUaway  v.  Irvin,  344, 

Parol  contract  for  sale  of  land,  degree  of  proof  required  to  establish,  where 
specific  performance  is  sought.     Warren  v.  Oap,  248. 

Power  of  sale.    See  Deeds  ;  Trusts. 

Ratification  of,  not  result  as  to  beneficiaries,  under  facts  here.  SnUtk  v. 
Afcmiorter,  29^. 

Reclamation  of  goods  for  fraud,  where  purchaser  has  disposed  of  part, 
Silvey  v.  Tift,  815. 

Rescission  for  fraud  in  ;  vendor  can  not  proceed  under  the  contract  of  sale 
and  against  it.     Id,  814. 

Rescission.     See  Contracts. 

Restrictions  on  alienation,  public  policy  as  lo,  not  vv)lated  by  contract  here. 
Cothran  v.  Witham,  193. 

Specific  performance  of  contract  for  sale  of  land.     See  Equity. 

Tax  sale.     See  Taxes. 

Tender  of  purchase-money,  as  condition  of  right  to  sue  on  contract  to  sell ; 
when  unnecessary.     Cooley  v.  Moss,  707. 
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SCHOOLS.     See  TmsU. 
Apportionment  of  fund  for,  where  coanty  contains  a  city  with  school  system 

sustained  by  local  taxation ;  division  made  according  to  school  popu- 
lation, not  attendance  ;  who  included  in  school  population.       Clark 

V.  Cline,  856. 
Contract  to  teach,  breach  of,  after  part  performance,  remedy  of   pupil ; 

sufficiency  of  allegations  as  to  damage.       Timmennan  v.  Stanley^ 

860,  856. 
County  board  of  education,  as  court.     Clark  v.  Vline^  866. 
Injunction,  at  instance  of  citizens  and  taxpayers  of  county,  residing  outside 

of  city,  to  prevent  payment  of  excessive  proportion  of  school  fund 

to  city.    Id, 
Payment  of  teachers,  number  of  pupils  as  basis  of.    Id.  862. 
Population,  as  basis  of  division  of  school  fund,  how  constituted ;  children 

residing  in  county  and  attending  city  schools  were  entitled  to  have 

their  share  paid  to  city  school  board.     Id,  866. 
West  Point;  question  as  to  constitutionality  of  act  of  1904,  in  regard  to 

schools,  not  decidecl.    Id.  86 >. 
"West  Point ;  under  act  of  1877,  State  school  commissioner  was  authorized 

to  pay  directly  to  municipal  school  board  its  proportion  of  the 

school  fund.    Id. 

SCIRE  FACIAS.     See  Service. 

SEAL.    See  Contracts;  Corporations, 

SECURITY.     See  Deeds ;  Mortgages ;  Pnncipal  and  Surety. 

SEDUCTION.     See  Actions;  Damages;  Evidence. 

SENTENCE.     See  Criminal  Laio. 

SERVANT.     See  Master  and  Servant, 

SERVICE.     See  New  Trial, 
Acknowledged,  presumed  to  be  such  as  the  law  directs,  if  the  contrary  does 

not  appear.     Gould  v.  Johnston^  767. 
Agent ;  entry  of  service  on  A.,  **  agent,"  not  show  service  on  his  principal. 

Pa,  Casualty  Co,  v.  Thompson,  240. 
Agent  or  officer,  service  by  leaving  copy  of  bill  of  exceptions  at  residence  of, 

not  service  on  corporation.     Anderson  v.  Albany  R,  Co,  818. 
Amendment  of  return  of.     Pa.  Casualty  Co,  v.  Thompson^  241. 
Corporations,  service  on.     See  catchword  *' Agent/'  supra. 
Personal,  statute  should   be   construed   to   require,  unless   contrary  intent 

plainly    appears.       Anderson  v.  Albany   R.  Co,  319  ;    Atwooi    v. 

Hirsch,  734. 
Presumption  from  return  of.     Jones  v.  McCrary,  282. 
Residence  of  party  personally  served  presumed  to  be  in  the  county.     Id, 
Scire  facias,  service  of,  by  leaving  copy  at  residence,  insufficient ;  the  service 

must  be  personal.     Atwood  v.  Hirsch,  734. 
Time  reasonable  for  service  of  rule  nisi,  on  motion  for  new  trial.       Oould  v. 

Johnston,  766,  767. 

SHERIFF.    See  Costs;  Levy  and  Sale, 
Presumption  that  authority  was  not  exceeded,  and  that  party  served  re- 
sided in  the  county.    Jones  v.  McCrary,  282. 
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SLANDER.     See  Libel. 

SOCIETY.     See  Actions;  Church. 

SPECIFIC  PERFORMANCE.     See  Equtttf* 

STABBING.     See  Criminal  Law, 

STATEMENT  OF  PRISONER.    See  CHminal  Law. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  cf. 

STATUTE  OF  LIMITATIONS.     See  Limitationa. 

STATUTES.     See  Code;  Code  Sections ;  Conflict  cf  Laws. 

AmeDdatory  act,  title  of.     See  catchword  ^*Title,^*  infra. 

Common  law  adopted  in  this  State  only  so  far  as  applicable  to  conditions  ex- 
isting here.     L.  <fc  N.  R,  Co,  v.  Wilson,  67. 

Common  law,  statutes  in  derogation  of,  construed  strictly.  Reaves  v.  Mere- 
deth,  448. 

Construction  ;  common  law  considered  in  construing ;  presumption  that  legis- 
lature made  no  further  innovation  than  the  case  required.  Tarver  v. 
State,  497. 

Construction  strict  as  to  lien  law.    Reaves  v.  Meredeth,  448. 

Subject-matter,  more  than  one,  not  contained  in  act  incorporating  railroad 
company  here.     Bonner  v.  MiUedgeviUe  R.  Co,  116. 

Title  of  act  covered  matter  in  body.    Id. 

Title  of  act  to  be  amended  sufficiently  described  it  as  ^^an  act  incorporat- 
ing^^ a  named  town,  approved  on  a  given  date ;  and  this  was  broad 
enough  to  cover  anything  germane  to  a  town  charter.  Town  cfPou- 
^  Ian  V.  A.  C,L.  R.  Co.  609. 

STOCK,  LIVE.     See  Railroads. 

STOCKS  AND  STOCKHOLDERS.     See  Banks;  GorporatUms;    Words  and 
Phrases, 

STREETS.     See  Municipal  Corporations ;  Rtiilroads. 

SUBROGATION.     See  EquUy  ;  Principal  and  Surety. 

SUNDAY.     See  Municipal  Corporations. 

SUPERIOR  AND  SUPREME  COURTS.    See  Practice. 

SURETYSHIP.     See  Principal  and  Surety. 

TAXES. 

Commutation  tax.     See  Roads. 

Deed,  cancellation  of,  as  cloud  on  title,  at  instance  of  owner,  after  red«np- 
tion.    Bennett  v.  So.  Pine  Co.  626. 

Deed,  effect  of ;  no  title  acquired  by  one  who,  after  record,  redemption,  and 
expiration  of  redemption  period,  bought  from  the  vendee,  without 
notice  of  redemption,  though  the  owner  had  not  taken  a  reconvey- 
ance.   Id. 

Discretion  of  county  authorities  as  to.    Anderson  v.  Newton,  613. 

Execution  for  wild-land  tax,  recitals  sufficient,  under  act  of  1874  Bennett 
V.  So.  Pine  Co.  618. 

Injunction  to  prevent  county  authorities  from  oollectmg.  Anderson  v.  New- 
ton,  513,  521. 
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TAXES— co»i/nu€d. 
Mandamus  not  granted  to  compel  levy  of,  to  pay  invalid  judgment.    Meyer 

V,  Jordan^  669. 
Hedempiion  from  tax  sale.     See  catchword  ^^  Deed/*  supra. 
Tender,  for  redemption  ;  e'ffect  of.     Bennett  v.  So.  Pine  Co,  621. 
Wild  land,  sale  for  taxes,  and  subsequent  purchase  without  notice  of  redemp> 

tion.    Id. 
Wild-land  tax  fi.  fa.,  under  act  of  1874,  what  sufficient ;  was  in  nature  of 

proceeding  in  rem.    Id, 

TELEGRAPH  COMPANY. 
Action  against,  by  recipient  of  message,  for  failure  to  transmit  it  correctly, 

not  lie  ;  be  must  look  to  the  sender  for  damages.    Richmond  Hosiery 

Mill8  v.  W.  U.  Tel.  Co.  216. 
Agent  of  sender  of  message,  telegraph  company  is.   Id. ;  Cen.  R,  Co.  v.  Gor- 

iaJtowtky^  373. 
Damages,  compensatory,  not  recoverable  for  failure  to  send  or  deliver  a  mere 

proposal  to  sell.     Id. 
Damages,  nominal,  properly  awarded  here,  for  failure  to  transmit  proposal 

correctly.    Id, 

TENANT.     See  Landlord  and  Tenant. 

TENDER.    See  Actions;  Contracts;  Deeds;  Sales;  Taxes. 

TIMBER.     See  Trespass. 

TIME.     See  Advertisement ;  Contracts;  Criminal  Law;  Practice  in  Superior 
Court,  catchword  "Argument;  **  Seroxce. 

TITLE.     See  Deeds;  Estates;  Evidence;  Statutes;  Trespass;  Trusts. 
Abstract  of,  when  not  necessary  to  attach  to  petition  for  injunction  against 

cutting  timber.     Fletcher,  323,  326. 
Allegations  as  to,  what  sufficient     Id, 
Bond  for ;  acreage  was  of  the  essence  of  the  description  hi,  here.   Strickland 

V.  Hutchinson,  396. 
Color  of  ;  deed  to  defraud  creditors,  good,  as  against  persons  not  affected  by 

the  fraud.    Moore  v.  Mobley,  424. 
Color  of,  executor's  deed  was  not,  as  to  a  greater  interest  than  would  pass 

under  the  will.     Sanders  v.  Thompson,  4. 
Color  of,  paper  too  indefinite  in  description  of  land,  not  operate  as.    Priester 

V.  Mellon,  376. 
Color  of,  unrecorded  deed  as.     O^Brien  v.  Fletcher,  427. 
Constructive  possession,  under  unrecorded  deed.     Id. 
Declarations  of  defendant  in  fi.  fa.  as  to,  in  claim  case,  when  admissible. 

Smiley  v.  Padgett,  39. 
Equitable,  when  not  pi-evail  against  one  giving  credit  on  faith  of  apparent 

ownership.     Reed  v.  Uolbrook,  781.     See  Reaves  v.  Meredeth,  444. 
Estoppel  to  assert,  after  having  made  deed  in  representative  capacity.     Cal^ 

lavoay  v.  Irvin,  850. 
Estoppel  to  assert,  not  result  from  knowledge  of  illegal  sale  here.    Smith 

V.  McWhorter,  287.      Wife  not  estopped  as  against  one  asserting 

lien  for  material  furnished   for  improvement  of   the  property  at 

instance  of  husband  representing  that  he  was  owner.      Reaoee  ▼. 

Meretleth,  444. 
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TITLE — continued. 

PoasesBioD,  as  evidence  of.     Fletcher^  325 ;  Bauntree  v.  Oaulden,  440. 
PoBsesBion  of  land,  taken  under  parol  purchase  without  payment  of  parcbase- 

money  and  afterwards  surrendered,  not  inure  to  purchaser's  benefit 

as  against  vendor.    Moore  v.  Mobley,  424. 
Possession  originating  in  fraud,  provision  of  Civil  Code,  $  3684,  as  to,  when 

not  apply  in  favor  of  persons  not  affected  by  tbe  fraud.    Id. 
Possession  prior,  a^  basis  of.    To  recover  on  grantor's  possession,  it  must 

{^pear  that  he  v^as  in  possession  when  the  deed  was  made.     Prie^- 

ter  V.  Melton,  876. 
Possession  under  claim  of  ownership  gives  right  to  maintain  action  against 

trespasser.     Fletcher,  326. 
Possession  imder  deed  raises  presumption  that  the  possession  is  rightful.     Id, 
Possession  under  unrecorded  deed  made  in  1887  extended  constructively 

to  the  limits  of  the  tract  described  m  it.     0*Brien  v.  Fletcher,  427. 
Prescriptive,  not  shown  by  evidence  here.     Rounlree  v.  Gaulden,  449. 
Record  of  deed,  as  affecting  constructive  possession.     0*Brien  v.  Fletcher, 

427. 
Tax  deed.    See  Taxei. 

Tenant  or  subtenant  can  not  dispute  landlord's,  before  surrender  of  posses- 
sion to  him.    Fletcher,  473. 

TORTS.    See  Actions;  Damages;  Master  and  Servant ;  Negligence;  BaUroade. 

TRAVERSE.     See  Certiorari;  Garnishment. 

TRESPASS.     See  Railroads,  catchword  *»  Trespass.'' 

Abstract  of  title,  when  not  necessary  to  attach  to  petition  for  injunction 
against  cutting  timber.     Fletcher,  323,  326. 

Easement  interfered  with,  remedy,  not  action  of  trespass.     Bale  v.  Todd,  90. 

Injunction  against  cutting  timber ;  sufficiency  of  allegations  as  to  title ;  re- 
quirements of  Civil  Code,  §4927,  not  apply,  where  that  section  is 
not  relied  on.  Fletcher,  823,  326.  Plaintiff  not  entitled  to,  here. 
Lanier  v.  Hebard,  626.  Allegations  of  petition,  sufficient.  Roberts 
V.  Heinsohn,  686. 

Possession  under  claim  of  ownership  gives  right  to  maintain  action  against 
trespasser.    Fletcher,  326. 

Title  perfect,  as  condition  of  injunction  against  Lanier  v.  Hebard,  626,  631. 
When  not  required.     Fletcher,  823,  826. 

TRIAL.     See  Criminal  Law;  Evidence;  Jury;  New  Trial;  Practice, 

TROVER. 
Possession  at  time  of  action,  when  not  necessary  t*>  show.     Chambless  v. 

Livingston,  257. 
Prima  facie  case  made  by  proof  of  plaintiff^s  title,  defendant's  possession, 

plaintiff's  demand  for  possession,  and  defendant's  refusal.     Id. 

TRUSTS. 
Academy,  beneficiaries  under  deed  conveying  land  for,  were  the  persons 

living  in  the  locality  of  the  school.     Thompson  v.  Hale,  306. 
Action  against  trustees,  to  subject  property  of  unincorporated  body.    Kdug 

V.  Jackson,  114. 
Charitable    or   eleemosynary,  vacancies  in,  how  filled.       .Thompson  v. 

Hale,  306. 
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TRUSTS  ^continued. 

Church  trustees,  when  suable.     Kelsey  v.  Jackson^  118. 

Deed  to  ^Uhe  trustees'*  (not  named)  of  a  named  academy  and  their  succes- 
sors in  ofiQce  vested  title  in  those  holding  the  office,  for  the  purposes 
of  the  trust.     Thompson  v.  UcUef  310. 

Educational,  superior  court  has  plenary  power  over ;  judge  may  fill  vacan* 
cies  in  trusteeship  where  no  provision  therefor  is  made  by  grant  or 
legislative  act ;  this  done  on  petition  of  beneficiaries.      Id, 

Joint  act  of  coexecutors  necessary,  to  execute  special  trust  created  by  will. 
Hosch  Lumber  Co,  v.  WeekSy  836. 

Married  woman,  life-tenant,  trust  created  for,  executed  on  delivery  of  deed 
Rosier  v.  Nichols^  20 ;  Smith  v.  McWhrnter,  287. 

Note  signed  by  trustee  as  such,  given  for  goods  purchased  by  him  ;  presump- 
tion that  they  were  bought  by  him  as  trustee,  not  as  individual. 
Riggins  v.  Bcryd  Mfg.  Co.  232. 

Parties,  church  trustees  only  necessary  defendants,  to  subject  church  prop- 
erty here.    Kelsey  v.  Jackson^  113. 

Power  of  sale  may  reside  in  one  who  has  no  legal  or  equitable  intei-est  in 
the  property.     Rosier  v.  NicJiola,  24. 

Presumption  that  trustee  acted  as  such,  not  as  individual.  Riggins  v.  Boyd 
Mfg.  Co.  282. 

Purchase  by  administrator,  at  recelyer's  sale  of  property  of  the  intestate's 
estate,  not  void ;  could  be  attacked  only  by  heirs  at  law  or  credi- 
tors.    CoUinsville  Co.  v.  Phimp.%  882,  845. 

Remainder  not  covered  by,  here.  Rosier  v.  Nichols,  24 ;  Smith  v.  Mc- 
Whorter,  287. 

Sale  by  trustee  passed  no  title.  Rosier  v.  Nichols,  20  ;  Sfnith  v.  McWhorter, 
287.  Ratification  not  result  as  to  beneficiaries,  under  facts  here. 
Id.    293. 

Vacancies  in,  when  judge  of  superior  court  may  fill,  in  case  of  charitable 
or  eleemosynary  trust.     Thompson  v.  HcUe,  305. 

Vacancies ;  trustees  of  unincorporated  academy,  in  the  absence  of  power 
conferred  by  grant,  can  not  fill  vacancies  in  the  board.    Jd. 

ULTRA  ypRES.     See  Municipal  Corporations. 

JAK  AGREIMENTS.     See  Contracts. 

UNITED  STATES  COURT.    See  Bankruptev;  RmncwU^if  Ccm$^ 

USURY.    ^. 
Mistake  !n  calculating  interest,  and  absence  of  intent  to  exact  usury ;  charge 
of  court  as  to,  not  warranted  by  facts  here.    Slocumb  v.  Stewart, 
860. 

VACANCY.    See  Officers. 

VENUE.    See  Criminal  Law;  Jurisdiction. 

VERDICT. 
Amount ;  evidence  too  indefinite  to  warrant  verdict  for  fixed  amount,  though 

authorizing  a  finding  that  some  amount  was  due.        Clegg  Lumber 

Co.  V.  A.  <fe  B.  R.  Co.  603. 
Contrary  to  specified  part  of  charge  of  court,  ground  so  alleging,  In  motion 

for  new  trial,  raised  no  question  for  decision.      McWhorter  v. 

CNeal,  251. 
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VERDICT — continued. 
Directed,  error.         Hosch   Lumber  Co.  v.    Weeks,  386 ;    Cen.  R.  Co.  v. 

Oortatowsky,  366 ;  Mitchell  v.  Schmidt,  417 ;  Bennett  v.  So.  Pine 

Co.  618.    Not  error.     HaU  v.  W.  A  A.  R.  Co.  213. 
Direction  of,  suflBciency  of  assignment  of  error  as  to.      Anderson  v.  Newton, 

519. 
Direction  of ;  Snpreme  Court  will  in  no  case  reverse  judgment  of  trial  court 

on  account  of  refusal  to  direct  verdict.    Johnson  v.  Thrower,  706. 
Exception  to,  direct,  on  tlie  ground  that  tlie  verdict  was  contrary  to  law  and 

the  evidence,  not  considered.     Bcuhinski  v.  State,  508. 
Excessive;  $1,000  for  injuries  to  woman  from  collision  of   street-car  and 

wagon,  not,  here.     Mac.  By.  Co.  v.  Streyer,  279. 
«ruror*s  question  to  court,  on  returning  verdict  of  guilty,  as  to  the  penalty, 

not  cause  for  new  trial.     CamjibeU  v.  State,  534. 

VERIFICATION.    See  Evidence,  catchword  ^'Affidavit." 
WAIVER,     ^toe  Actions ;  Insurance. 
WAREHOUSEMAN.     See  Railroads. 

WATER. 

Estoppel  of  riparian  owner  by  delay  in  objecting  to  construction  of  water- 
works.    City  of  Elberton  v.  Pearle  MiUs,  1. 
Injunction  against  interference  with  riparian  rights,  when  granted.    Id. 

WILLS. 

Attested  by  only  two  witnesses,  void ;  not  aided  hy  judgment  of  probate. 
Janes  v.  Dougherty,  44. 

Burden  on  propounder,  on  issue  of  devisavit  vel  non,  to  show  execution,  ca- 
pacity, and  free  and  voluntary  action  by  testator ;  onus  shifts  when 
this  is  done.     Credille,  673. 

'*  Children,'*  construed.    Davis  v.  Sanders,  177  ;  Fulghum  v.  Strickland,  258. 

Class ;  bequest  to  B  and  her  children  is  to  a  class  consisting  of  B  and  such  of 
her  children  as  survive  the  testator.  If  B  survives  and  has  no  child 
in  life  at  his  death,  she  will  take  the  whole  estate,  though  there  be 
issue  of  her  children.    Davis  v.  Sanders,  177. 

Class,  law  as  to  bequest  to,  discussed.     Id. ;  Fulghum  v.  Strickland,  258. 

Class,  meaning  of  "children,"  in  bequest  to,  here,  not  enlarged  by  the  addi- 
tional wovd  "  families,'*  so  as  to  include  grandchildren.    Id. 

Declarations  of  testator  after  date  of  alleged  will,  that  if  he  signed  it  he  did 
not  know  what  he  was  doing,  admissible  merely  to  diow  his  mental 
condition  at  the  time  it  purported  to  have  been  signed.  Credille^ 
678. 

Deed,  not  will,  instrument  here  was.     Sharpe  v.  Mathews,  794. 

Deed  of  executor,  not  color  of  title  as  to  a  greater  Interest  than  would  pass 
under  the  will.     Sanders  v.  Thompson,  4. 

Duty  of  one  in  possession  of,  Ut  file  with  ordinary,  and  duty  of  ordinary,  on 
information  that  a  will  exists,  to  require  that  it  be  filed.  HarreU, 
26^. 

Estate  created  by.    See  Estates, 
,  Estoppel  to  assert  invalidity  of  will,  facts  not  creating.    Janes  v.  Dough- 
erty, 44. 
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WILLS — continued. 

Exclusion  of  members  of  family  ;  rule  that  probate,  will  be  refused,  on  the 
slightest  evidence  (tf  aberration  of  intellect,  undue  influence,  etc., 
not  apply  where  the  property  is  devised,  not  to  strangers,  but  to  a 
son  and  the  son^s  wife  and  children.     Credille,  678. 

Exemplification  of,  from  another  State ;  authentication  of,  what  necessary. 
Conrad  v.  Kennedy^  242. 

*^  Family/*  meaning  of,  in  bequest.     Fulgkum  v.  Strickland,  260,  262. 

Joint  act  of  executors  neces|fary,  to  execute  special  trust  created  by.  Hoack 
Lumber  Co.  v.  Weeks,  386. 

Power  of  appointment  by,  conferred  by  deed  on  life-tenant,  as  to  whole  es- 
tate, was  extinguished  hy  her  conveyance  to  remaindermen  here. 
Rosier  v.  Nichols,  20. 

Void,  estoppel  to  attack.    Jones  v.  Dougherty,  44. 

Widow,  as  sole  heir  at  law,  can  not  take  possession  of  husband^s  estate  with- 
out administration,  if  there  is  a  paper  apparently  executed  in  due 
form  as  his  will,  not  adjudged  not  to  be  his  will.     Harrell,  267. 

WITNESS.     See  Evidence, 

Attorney's  competency  as,  where  his  services  as  attorney  were  merely  inci- 
dental to  his  employment  as  agent     Turner  v.  Turner,  6. 

Contract  to  get  witnesses  out  of  the  way,  void.    Bailey  v.  Devine,  656. 

Credibility  of.     See  Charge  of  Court. 

Death  as  affecting  competency.  Grantee  sued  by  grantor's  administrator,  in 
a  proceeding  to  cancel  a  deed,  incompetent  to  testify  as  to  services 
rendered  by  him  and  his  children  as  consideration  for  the  deed. 
Parker  v.  Ballard,  441. 

Death  aa  affecting  competency.  Lessor  in  second  demise  in  ejectment,  who 
had  conveyed  his  interest  to  lessor  in  third  demise,  wajs  competent 
as  to  transactions  with  deceased  lessor  in  the  first  demise.  Priester 
V.  Mellon,  875. 

Expert,  weight  to  be  attached  to  testimony  of ;  error  in  charge  requested  as 
to.     Wtiliams  v.  State,  188. 

Narrative  without  questions,  not  an  objectionable  form  of  testifying.  Horion 
V.  State,  145. 

Oath  omitted  before  testifying.     See  Emdence,  catchword  **  Oath.*' 

Party ;  neither  party  to  an  action  for  breach  of  promise  of  marriage  is  com- 
petent.     Graves  v.  Rivers,  229. 

Party  testifying  as,  his  testimony  construed  most  strongly  against  him. 
Steele  v.  Cen.  R.  Co.  287. 

Wife  not  incompetent  to  testify  as  to  physical  injury  to  husband,  where  there 
was  nothing  to  indicate  that  her  knowledge  was  gained  through  con- 
fidence he  reposed  in  her  as  his  wife.    Macon  R.  Co.  v.  Mason,  773* 

WORDS  AND  PHRASES. 
*»  Alibi "  defined.     Wiiliams  v.  State,  141. 
»*  Also,"  in  will,  construed.    Hill  v.  Terrell,  61. 
**  At  least  as  many  as  ten  days  before,''  publication  of  notice  one  time  at 

least  ten  days  before  was.    Smith  v.  Atlanta,  877. 
**Bad  faith,*'  as  basis  for  recovery  of  expenses  of  litigation.      McKenzie  ▼. 

Mitchell,  76. 
"Bill  of  lading,"  meaning  of.    Sellers  v.  Sav.  R.  Co.  889. 
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WORDS  AND  VUUASE8  — continued, 
*' Brought,^'  in  statute  of  limitations,  as  to  time  of  bringing  suit,  means 

"commenced."    Jordan  y.  Boswarlh^SSO. 
•*  Cause  of  action  "  defined.     Wrighi  v.  Home^  89. 

"Children,'*  in  will.     Davis  v.  Sanders,  177 ;  Fulghum  v.  Strickland,  268. 
"Class,"  in  law  as  to  devise  to,  defined.      Ikarit  r.  Sanders,  180.      See 

Fulghum  v.  Strickland,  258. 
*•  Color  of  title,"  defined.     Moore  v.  MoUetf,  426. 
"Contractor,"  meaning  of,  in  law  as  to  lien  of  one  furnishing  material  on 

the  employment  of.      PiU^mrgk  Co,  v.  Peters  Co.  726. 
"Family,"  meaning  of,  in  bequ^t.     F^hum  v.  Strickland,  260,  262.      In 

homestead  law.    Jones  v.  McCrary,  882. 
"Immediately."    Pool  v.  Warren  County,  206. 
"Indecently  acting,"  meaning  of,  in  Penal  Code,  §418;  diachaiging  pistol 

near  congregation  assembled  for  worship  was.     Folds,  170. 
"  Pending  proceeding"  (Civil  Code,  §4060).    EUU  y.  Stewart,  242. 
"  Perfect  title  "  (Civil  Code,  §4927).    Lanier  v.  Hebard,  681. 
** Pretty,"  "pretty  well."    Nelms  v.  State,  577. 

**  Public  gathering"  (Penal  Code,  §342),  assemblage  of  400  at  a  barbecue  on 
^  public  holiday  was.      Wynne  v.  State,  666. 

"  Reasonable  certainty."     Warren  v.  Oay,  245. 
"  Reasonable  doubt,"  inaccurate  definition  of.    No  definition  necessary,  in 

charging  jury.     Nelms  v.  State,  678. 
"  Refusal ; "  agreement  to  give  "refusal  of  buying"  land,  construed.      Well- 

maker  v.  WTieatley,  202. 
"  Stockholders,"  "  subscribers,"  in  bank  charter.      Reid  v.  DeJarneOe,  790. 
"Way-bill,"  meaning  of.    Sellers  v.  Sav,  R.  Co,  889. 

YEAR'S  SUPPORT. 
Caveat  to  application  for,  may  be  interposed  1^  a  coearocy  of  tiie  decedent 

on  a  bond  on  which  suit  has  been  brou^t.      Mstihems  v.  Rcuittree, 

827. 
Crop,  tenant's  share  of,  set  apart  to  widow,  after  landk>rd  had  delivered  it 

to  another  in  payment  of  a  debt  of  the  tenant,  though  the  teaant 

owed  the  landlord  a  part  of  the  crop.    Neal  t.  SmUk^  26. 
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